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- ) IMPORTANT ANNOUNCEMENT 

We have introduced a new section “Notes on recent Supreme Court 
Cases’’ in A. I. R. from last month. Every effort will be made to cover the 
latest decisions of the Supreme Court in this section. 

Decisions of the U. S. Supreme Court are reprinted with kind permission 
of the Lawyers’ Co-operative Publishing Co., Rochester (New York). 
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Bhri M. Ranga Raja, b.a , BJ... Advocate. 

Assam & Nagaland 
Bhri Nagondrs Mohan Ganguly, 
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COMMENCEMENT OF AN ACT OF PARLIAMENT 
(or its provision) 


Jpfficial Languages Act, 1963 (19 of 1963), 
Section 6 — Appointed date for — 
Said Section 6 shall come into force on 
19-5-1969 — Gaz. of Ind, 24-5-1969, 
Pt II-S. 3 (ii), p. 2024. 


Rice Milling Industry (Regulation) Act, 
1958 (21 of 1958), Section 3 (2) -4 

Appointment of date — 15-5-1969, ap- 
pointed as the date on which (he said 
Act shall come into force in the Union 
Territory of Pondicherry • — Pondi. Gaz, 
9-5-1969, Ext. p. 2. 


NOTABLE CASE LAW 


CONTEMPT OF COURT 

1. Whether a person unconnnected with 

litigation or accused before a Court, 
persuading Magistrate to release accus- 
ed on bail and on refusal threatening 
him, commits contempt? (Yes) 

AIR 1969 Delhi 214 (FB) 

2. When an Editor shoulders full responsi- 

bility for a publication emanating from 
his correspondent and expressing un- 
; conditional regrets for the contempt 
: committed absolves his correspondent? 
(No) AIR 1969 Delhi 201 (FB) 

LABOUR and industrial disputes 

LEGISLATION 

3 Whether workers of establishments to 
‘ which the Payment of Bonus Act does 

Act? aP (No) C,n dl “ m MB MO Tc 530 
LIMITATION 

4. Can, period during which decree was 
under attachment under Ordei 21, 
Rule 53 be excluded for purposes of 
limitation under Section 15, Limitation 

Act ( l908) 2 lR ( i969 Andh Pra 250 (FB) 

r. whether an acknowledgment, which 
contains even by implication, a promise 
to pay, gives rise to a new cause of 


LIMITATION (contd.) 

action on which a suit can be founded? 
(Yes) AIR 1969 Raj 192 (FB) 

MOTOR VEHICLES 

6. Can Regional Transport Authority by its 

resolution delegate its powers to its 
secretary-member without an appro- 
priate rule framed by State Govern- 
ment under Section 68, Motor Vehicles 
Act (1939)? (No) 

AIR 1969 All 365 (FB) 
REGISTRATION 

7. Whether unregistered partition deed can 

be looked into at least to establish 
severance of status? (Yes) 

AIR 1969 Andh Pra 242 (FB) 
TENANCY LAWS 

8. Whether proceedings under Section 12 of 

U. P. Consolidation of Holdings Act (5 
of 1954) come to an end before Conso- 
lidation Officer or pending in appeal or 
revision in which Bhumidhari of 
Sirdari rights are involved in respect of 
land under consolidation? (No) 

AIR 1969 All 342 (FB) 

TRANSFER OF PROPERTY 

9. Whether tenancy from month to month 

can be terminated at will withoul 
notice for a definite period? (No) ; 

AIR 1969 All 333 (FB) 


idappa, S. v Transport Commis- 
sioner in Mysore Mys Hi 
i.11 India General Transport 
Corporation v. Shri Raghunath 
Sahay Pat 

inant Dattatraya Mali v. 
Chintaman Govind Patff^ ^ 

indhavarapu Sreeramamurthy 
v. Government of Andhra 
Pradesh Andh Pra 225 

inkaiah K v. Government of 
Andhra Pradesh Andh Pra 231 
(July) 1969 Indexes/1 


NOMINAL TABLE 

(C N 46) 


(C N 61) 

(C N 35) 

(C N 70) 
(C N 72) 


Arumugham Pillai v. A. Uango 

Mad 252 (C N 57) 
Baburam Prakash Chandra 
Maheshwari v. Antarim Zila 
Parishad now Zila Parishad, 
Muzaffarnagar SC 556 (C N 106) 

Bai Jayaben Girjashanker Oza 
v. Bai Bhanumati Damji 

Gui 222 (C N 40) 
Basanta Pandey v. Sudhir Lall 

g ea i Cal 360 (C N 60) 

Basti Ram Narain Das v. State 
of Andhra Pradesh 

Andh Pra 227 (C N 71) 



NOMINAL TABLE, AIR 1969 July 


Belapur Co , Ltd ' v Maharashtra 
State Farming Corporation 

Bom 231 (C N 41) 
Bharat Motor Service, Bangalore 
v State of Mysore Mys 215 (C N 44) 
Biro Swain v State of Orissa 

Orissa 146 (C N 50) 
Bokaro and Ramgur Ltd v 
Kathara Coal Co Ltd Pat 235 (C N 60) 
Boloram Baruati v Mt Surjya 
Baruati Assam 90 (C N 19) 

Brajvallabh Shankarlal v Maha- 
rashtra Revenue Tribunal, Nagpur 

Bom 218 (C N 37) 
Brenda K Monroe v Board of 
Commissioners of the City of 
Jackson, Tenn USSC 45 (C N 6) 

Chandra Choor Deo v Krishna- 
wati Pat 251 (C N 63) 

Chanty Commissioner, Bombay 
-V The Shringen Math 
W SC 566 (C N 109) 

Chimalakonda Ambayamma v 
Chimalakonda Ganapathi 

Andh Pra 213 (C N D5) 
Chmnappa Reddy M v State of 
Andhra Pradesh Andh Pra 234 (C N 73) 
Chockahnga Selhurayar v Aru- 
manayakam SC 569 (C N 110) 

Chua Ram Min (Saikia) v 
Commissioner of Plains Divi- 
sion, Assam, Gauhati Assam 92 (C N 20) 
Chumlal Dahyabhai v Dharamshi 
Nanji Guj 213 (C N 39) 

Commissioner of Income-tax, 

Kerala v Travancore Sugars 
and Chemicals Ltd Pulikeezh 

Ker 190 (C N 46) 
Commissioner of Sales Tax. Indore 
v Mohammad Hussain Rahim 
Bux SC 549 (C N 104) 

Debendra Nath Ray v State 

Cal 340 (C N 58) 
Deputy Commissioner of Agncul- 
* tural Income-tax and Sales-tax 
South Zone, Quilon v_ M/s, 

Aluminium Industries Ltd 
Kundara Ker 205 (C N 48) 

Dewaji v Ganpatlal SC 560 (C N 107) 
■Durga Prasad v Sadasib Biswal 

Onssa 171 (C N 58) 


Enasu E v Edakkulathur - — . 

Kunjuvareed Antony Ker 207 (C N 49) 
Fulsinh Kesri Sinhji v VaWabh- 

das Hargovandas Guj 200 (C N 37) 


II M Esufali. H M Abdulah 
Siyagunj, Indore v Commis- 
sioner of Sales Tax. M P. 

Indore Madh Bha 134 (CN 37) 

Har Bhaj V. Barfi Delhi 197 (C N 33) 
Han Maharana v Pranabandhu 
Maharana , Orissa 167 (C N 56) 

Heavy Engineering Corporation 
Ltd v K Singh Se Co 

Pat 248 (C N 62) 
Income Tax Officer, District II 
Kanpur v. Man! Ram SC 543 (C N 103) 
f nder Sam Bakshi v. Union of 
India Delhi 220 {C N 37) 


Indian Telphone Industries Ltd 
v Workmen See SC 530 (C N 102) 


Jaqannath Gupta and Co Private 
Ltd v Mulchand Gupta Cal 363 (C N 61) 
Jashbhai Chumbhai Patel v 
Anverbeg A Mirza SC 586 (C N 115) 
Jeevrai v Lalchand Rai 192 (C N 38) (FI)) 
Jharkhand Mines and Industries 
Ltd v Nand Kishore Prasad t 

„ , Pat 228 (C N 58) 

Kaluvaroya Pillai v Ganesa 
Pandithan Mad 248 (C N 56) 

Kamaraju Venkata Krishna Rao 
v Sub-Collector, Ongole 
. SC 5C3 (C N 108) 

Kartar Singh Sher Smgh v 
Harcharan Singh Fun) 244 (C N 42) 
Karthyavani v Raman Ker 213 (C N 51) 
Katragadda Ramayja v Kolh 
Nageswararao Andh Pra 250 (C N 77) (FI)) 
Kedarnath Gangagopal v Sitaram 
Narayan Mohanl Bom 221 (C N 38) 
Keshavsingh Dwarkadas v M/s 
Indian Engineering Co Bom 227 (C N 40) 
Kisan Janu]i v Anilkumar 
Mandal Bom 213 (C N 3b) 

Konda Anthiah v Madan Rao 

Andh Pra 211 (C N 64) 
Krishnamurthi and Company, 

Tiruppur v State of Madras 

Madras 265 (C N 5$> 
Kumaran v Chenyambadan A\ idru ►' 
, Ker, 211 (C N 50) 
Kurella Ratnam'v. Mokhamatla ' ‘ ' ' 
Bhadraiah Andh Pra 236 (C N 74) 

Lakhi Prasad Agrawal Dr. v 
Nathmal Dokania SC 583 (C N 111) 


Lakshman Jena , v Sudhakar PaJta- ' ’ 
singli Orissa 149 (C N 52) 

Lakshminarayanan K v- Deputy 
Chief Controller of Imports 
and Exports, Madras Bom 224 (C N 39) 
Mac Laboratories Private Ltd v 
American Home Products Cor- 
poration Cal 342 (C N 59) 

Madhavarapu Snramamurthy v 
Mamidala Subbamma 

Andh Pra 215 (C N 66) 
Madhavji Khatau v Tnkamdas 

Narandas Gui 205 (C N 38) 

Mahalakshmi Textile Mills, Pasu- 
malai v Government of Madras 

Mad 273 {C N 62) 
Mahomed Serajuddin v State of 
Onssa - > Orissa 152 (CN 53) 

Malkxat Singh v State of Punjab 

Punj 250 (C N 43) 
Manila! Sahu v State Onssa 17$ (C N 59) ! 
Manmohan Singh Johal v State 

Punj 225 (C N 41) 
Meisappan A. V v Commissioner 
of Commercial Taxes, Board of 
Revenue, Madras Mad 284 (C N 66) 


Mesmgh Sjiem U v Secretary, 

Executive Committee of the 
Distnct Council of the Auto- 
nomous District Khnsi and Jamtia 
Hills Assam 94 (C N 21) 


NOMINAL TABLE, A. I.'R. 1969 July 


Municipal Corporation'/ Indore' v: 

K. N.'Palsikar' ■* - ■" SC 579 (C N 113) 
Muthia Chettiar P. C. K. v. V. 

: E. S. . Shanmugham Chettiar 

SC 552 (C N 105) 
Nandram Hunatram v. State of 
Orissa Orissa 165 (C N 55) 

Narayani Amma v.- Bhaskaran 
Pillai Ker 214 (C N 52) 

Nawal Kishore Tara Chand v. 

State Delhi 198 (C N 34) 

Nripendra Chakravarty v. District 
Magistrate, Tripura Tripura 44 (C N 10) 
N. H. Ozha and Co. (Pvt.) Ltd. 

. Jamkunda Colliery v. Union of 
India Madh Pra 141 (C N 38) 

Omesh Saigal v. R. K. Dalmia 

Delhi 214 (C N 36) (SB) 
Pal J. K. v. State of Madhya 

Pradesh Madh Pra 143 (C N 39) 

Pannalal Sowcar G. v. Appala- 
■ bhukatala' Sanyasayya Achary 

Oi’issa 147 (C N 51) 
Pano Kuer v. Baleshwar Pandey 

■p a + 999 tc sq\ 

Parsram v. Shivchand SC 597 (C N 117) 
Payment of Wages Inspector, Ujjain 
v. Barnagar Electric Supply and 
Industrial Co. Ltd. SC 590 (C N 116) 
Pedda .Muthyalareddy ’ v. Venkata- 1 > ' - 

reddy , ■ Andh Pra 242 (C N 76)' (FB) 
Pramode Chandra v. State 

Tripura 42 ,(C N 9) 
Prithi Raj Mehar Chand v. Hans 
Raj Gurditta Mai Punj 256 (C N 44) 
Public. Prosecutor v. Abdul Wahab . 

•’ / /, Mad 280 (C N 64) 

Purapabutchi Rama Rao v. Purapa 

Vimalakumari' ‘ Andh Pra 216 (C N 67) 
Raja Sahib' of ' Nalagarh v. Punjab 
' State Delhi 194. (C N 32) 


Raj Kishore Rabidas v. The State 

Cal 321 (C N 57) 
Rajputana- Trading. Co.; Ltd.* v. =. ' ' i’ v ‘ 1 • 
Commissioner of Income-tax, • 

. West Bengal I - . ; SC 572. (C;N till) 

Ram Lakhan Rai- v. Raghunath „*; • 

■ ; . Assam; 81- (C N.17) 
Rangaswami Naicker' v. Rangammai 

, . Mad 271.. (C N 61) 

Raoof M.' A.'A. v. K. G.Lakshmi- V-‘ 
pathi Mad 268 (C N 60) 

Regional Transport Authority, 

Lucknow v. Mohammad Usman 

Ali All 365 (C N 61) (FB) 


Sahghvi Jeevraj . Ghewar Chand 
' - v. Madras Chillies, Grains and 


Kirana Merchants Worker's - - 

Union SC 530 (C N 102) 

Satyam v. Krishna Murthy 

Andh Pra 237 (C N ; 75) 
Sen E. T. v. Edatata Narayanan 

Delhi 201 (C N 35) (FB) 
Seshan K. R. v. Deputy Inspector 
General of Police, Southern Range, 
Madurai Mad 275 (C N 63)' 

Shahdara (Delhi) Saharanpur Light 
Railway Co. Ltd. v. S. S. Rail- 
way Workers Union SC 513 (C N 101) 
Shakuntala Devi v. Kuntal Kumari 

. SC 575 (C N 112) 

Shiv Nath v. Shri Ram Bharose.y 
Lai All 333 (C N 58) (FB) 

Sita v. State of U. P. 


All 342 (C N 59) (FB) 
Soli Pestonji Majoo v. Ganga Dhar ,.j 

Khemka SC 600 (C N 118) 

Soubhagya Chandra v. Union of 
India Orissa 169 (C N 57) 

Sree Narayan Company v. State 
of Orissa Orissa 163 (C N 54) 

State of Andhra Pradesh v. A. 

Munuswami Reddy 

Andh Pra 221 (C N. 68) 
State of Bihar v. Dasrath Beldar 

Pat 253 (C N 64) 
State of Gujarat v. Vora Saifud- 
din Akbarali ■ Guj 195 (C N 36) 

State of Uttar Pradesh v. Kashi 
Prasad Saksena All 363 (C N 60) 

Subbamma v. V. Kannappachari 

Mys 221 . (C ,-N .45) 
Subh Narain Singh v. M. M. 

Chakravarty Pat 256 (C N 65) 

Surendrakumar v. State of 
Rajasthan Raj 182 (C N .37) 


Thakurain Dulaiya v. Shivnath . • 

Punjabi Madh Pra 130 (C-N;36) 

Thimmappa P. v. P. Chinna 
Thimmappa Andh Pra 222 (C N 69) 

Union of India v. Kuthari Trading 
Co. Ltd. Assam 84 (C N 18) 

Valia Veettil Komappan v. .. r , , 
Elamakandy Kinnattumkara ■' 
Karthiyayini Ker 203 (C N 47) 

Valliammai Achi M.' M. v. KN , 

PL V. Ramanathan Chettiar 

Mad 257 (C N 58) 
Velliyottummel Sooppi v. , : * .* ■>; 

Nadukandy Moossa.- Ker 222' (C N-53) 
Vishwanatha Reddy v. Konappa • . >. 

Rudrappa Nadgouda SC 604 (C N 119) 
Wali Mohd. v. ' Administrator 

Municipality . J & . K 88 (C N 18) (FB) 


SUBJECT INDEX 


ANDHRA INAMS (ABOLITION AND 
CONVERSION INTO RYOTWARI) ACT 
(37. of. 1956) 

See under Tenancy Laws. 

ARBITRATION ACT (10 of 1940) 

— — Ss. 3, ”8 (1) (b) and Sch. 1, Rule 4 — 
Two contingencies mentioned in Rule 4 — 


ARBITRATION ACT (contd.) 

Arbitration agreement clause incorporating 
only one of contingencies in Rule' 4 — 
Other contingency is not necessarily exclud- 
ed - Bom 227 B (C N 40) 

-S. 8 (1) (b) — Word "appoint” — Mean- 
ing — Consent is not an ingredient 

Bom 227 A (C N 40) - 
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ARBITRATION ACT (contd.) 

S 8 (1) (b) — No distinction between 

"refusal to act” and "refusal to accept” 
Nomination for purposes of Section 8 — 
See Arbitration Act (1940) Section 3 

Bom 227 B (C N 40) 

S 8 (2) — Agreement providing for 

two arbitrators — Court through miscon- 
ception appoints one — Court can withdraw 
such order — See Civil P C (1908), Sec- 
tion 115 Pat 248 (C N 62) 

■ -S 20 — Application to file agreement m 

Court — One clause requiring appointment 
of two arbitrators — Court appointing one 
* — Order bad should be withdrawn — See 
Civil P C (1908), Section 115 

Pat 248 (C N 62) 


Sch. I, R 4 — Two contingencies 

mentioned in Rule 4 — Agreement clause in- 
corporating one — Other is not neces- 
sarily excluded — See Arbitration Act 
(1940), Section 3 Bom 227 B (C N 40) 
ARMS ACT (54 of 1959) 

S 17 (3) and (5) — Scope — Licence- 

holder suspected of poaching in sanctuary 
— His licence revoked "in the interest of 
public” — Revocation illegal— (Arms Rules 
(1962), Rule 6) 

Assam 92 (C N 20) 

ARMS RULES (1962) 

■ R 6 — Revocation of licence — See 

Arms Act (1959), Section 17 (3) and (5) 

Assam 92 (C N 20) 
ARMY ACT (4G of 1950) 

Ss 71, 73 — Punishment of dismissal 

can be combined with sentence of imprison- 
ment Onssa 169 B (C N 57) 

S 73 — Punishment of dismissal can 

be combined with sentence of imprison- 
ment — See Army Act (1950), Section 71 

Orissa 169 B (C N 57) 

S 152 — Proceedings before Court- 

Martial — Procedure to be followed — 
Rules of natural justice should be observed 
Orissa 169 A (C N 57) 
ARMY INSTRUCTIONS OF 1949 

No 212 — Contravention of — Suit by 

employee, is maintainable — See Civil Pro- 
cedure Code (5 of 1908) Section 9 

Delhi 220 B (C N 37) 
ASSAM AUTONOMOUS DISTRICT (CON- 
STITUTION OF DISTRICT COUNCILS) 
RULES (1951) 

_ R t 28 (1) — Appointment of syiem — 
Procedure — See United Khasi and Jamtia 
Hills Autonomous District (Appointment 
and Succession o! Chiefs and Headmen) Act 
(2 of 1959), Section 3 

„ Assam 94 A (C N 21) 

* R 29 (2) (f) — Appointment of spem 

T ,£,, Ure . 7 ~ See United Khasi and 
Jamtia Hills Autonomous District (Appoint- 
ment and Succession of Chiefs and Head- 
men) Act (2 of 1959). Section 3 

BENAM! ASSam 94 A (C N 2! > 

See T P Act (1882). Section 82 


BERAR REGULATION OF AGRICUL- 
TURAL LEASES ACT (24 of 1951) 

See under Tenancy Laws 
BIHAR & ORISSA EXCISE ACT (2 of 
1915) 

-S 77 — Report of excise officer under 

Section 77, Bihar and Orissa Excise Act — 
Is a police report and not a complaint for 
purposes of Sections 190 and 247 — 
Absence of Excise Officer on date of hear- 
ing — Acquittal of accused under Sec- 
tion 247 is illegal — Powers of Excise 
Officer — See Criminal P C (1898), Sec- 
tion 190 Pat 253 (C N 64) 

BOMBAY PUBLIC TRUSTS ACT (29 of 
1950) 

Ss 2 (9). 2 (17), 18 — Situs of trust 

— How determined — Shankaracharya 
Math in Nasik — Property of Shnngen 
Math — Not a math or temple within the 
Act — Not liable to be registered 

SC 5CG (C N 109) 
S 18 — Situs of trust — How deter- 
mined — Shankaracharya Math m Nasik 

— Property of Shnngen Math — Not a 
math or temple within the Act — Not liable 
to be registered — See Bombay Public 
Trusts Act (29 of 1950), Sections 2 (9) 2 (17) 

SC 56G (C N 109) 
BOMBAY TENANCY AND AGRICUL- 
TURAL LANDS ACT (67 of 1948) 

See under Tenancy Laws 
CALCUTTA THIKA TENANCY ACT (2 of 
1949) 

See under Tenancy Laws 
C. P. AND BERAR LETTING OF HOUSE 
AND RENT CONTROL ORDER (1949) 
See under Houses and Rents 
C. P. AND BERAR REGULATION OF 
LETTING OF ACCOMMODATION ACT 
(II of 1946) 

See under Houses and Rents 
CENTRAL SALES TAX ACT (74 of 1956) 
See under Sales Tax 

CIVILIANS IN DEFENCE SERVICES 
(CLASSIFICATION, CONTROL AND 
APPEAL) RULES (1952) 

See under Civil Services. 

CIVIL PROCEDURE CODE (5 of 1908) 

Pre — Interpretation of Statutes — 

Intention of legislature — Meaning of 
words — Duty of Court — Language to be 
given natural and literal meaning unless 
there is ambiguity or anomaly 

SC 513 A (C N 101) 

Pre — Interpretation of statutes — 

Reference to background of the Act — See 
Payment of Bonus Act (21 of 1965) Pream- 
ble SC 530 A (C N 102) 

Pre — Interpretation of Statutes — 

Meaning of words — Subsequent Act does 
not afford any guidance for meaning of 
earlier Act unless both are laws on the 
same subject and earlier Act is ambiguous 
SC 543 B (C N 103) 
— — Pre — Interpretation of Statutes — 
Operation of Acts — Effect of incorpora- 
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CIVIL P. C. (contd.) 

tion of relevant sections of T. P. Act in 
Order 34 — English practice of treating suit 
as one for benefit of puisne mortgagee stop- 
ped after amendment of Civil P. C. — See 
Transfer of Property Act (1882), Sec. 67 

SC 600 A (C N 118) 

Pre. — Interpretation of Statutes — 

Special and General provision — Special 
provisions for interest in Order 34, prevail 
over general provisions contained in Sec- 
tion 34, Civil P. C. — Appeal No. 82/1959. D /- 
17-1-62 (Cal), Reversed — See Civil P. C. 
(1908), Section 34 SC 600 B (C N 118) 

Pre. — Interpretation of Statutes — 

Language of statute itself not clear — 
Legislative intent to be gathered from its 
provisions read as a whole together with 
the purpose of the enactment bearing in 
mind the malady which it was designed to 
cure All 342 B (C N 59) (FB) 

Pre. — Precedents — Judgment affirm- 
ed in appeal — Determination of ratio deci- 
dendi All 342 H (C N 59) (FB) 

Pre. — Interpretation of Statutes — 

Pith and substance — Liberal construction 

— Duty of Court pointed out — See Con- 
stitution of India, Preamble 

Bom 224 B (C N 39) 

Pre. — Precedents — Cases in the 

English Courts of Chancery have no ap- 
plication to the law of India as laid down 
in the Evidence Act 

Bom 231 C (C N 41) 

Pre. — Interpretation of Statutes — 

Proviso — Generally it is an exception to 
main rule in the section — There can, how- 
ever, be exceptions — Proviso (6) to Sec- 
tion 92, Evidence Act is one of such excep- 
tions Bom 231 E (C N 41) 

Pre. — Judicial precedents — Finality 

— Reconsideration of previous Full Bench 

decision Gui 195 B (C N 36) 

Pre. — Maxims — "Expressio unius est 


exclusio alterious” — See State Reorganisa- 
tion Act (1956), Section 115 (7) 

Madh Pra 143 B (C N 39) 

Pre. — Precedents — Obiter dicta — 

See Constitution of India, Article 141 

Raj 192 B (C N 38) (FB) 

S. 6 — Claim suit against execution of 

decree for costs — Court competent to 
entertain suit under Section 15 read with 
Section 6 can stay execution of decree — 
Decree whether passed by superior Court is 
immaterial — See Civil P. C. (1908), Sec- 
tion 151 Andh Pra 236 A (C N 74) 


-S. 6 — Competency as to 


„ , , _ _ territorial 

and not pecuniary jurisdiction is required 

— AIR 1968 Punj 301, Dissented from — 
See Criminal P. C. (1898), Section 146 

Assam 81 B (C N 17) 

S. 9 — Exclusion of jurisdiction of Civil 

Court must be explicitly expressed or 
necessarily implied — See Tenancy Laws 

— Berar Regulation of Agricultural Leases 
Act (24 of 1951), Section 16 

SC 560 A (C N 107) 


civil p. c. (contd.) 

~ — S. 9 — Army Instructions of 1949, 
No. 212 — Down-grading of Government 
employee — Contravention of Army 
Instructions — Suit by employee is main- 
tainable Delhi 220 B (C N 37) 

~ — S. 11 — Principle of res judicata — 
Applicability to industrial matters — Pro- 
ceedings for modification of Standing 
Orders under Industrial Employment 
(Standing Orders) Act — It is doubtful 
whether principles analogous to res judi- 
cata can properly be applied to such pro- 
ceedings — (Industrial Employment (Stand- 
ing Orders) Act (20 of 1946), Ss. 6 and 10) 

SC 513 E (C N 101) 
- — S. 11 — Principle of res judicata — Ap- 
plicability to proceedings before consolida- 
tion authorities under U. P. Consolidation of 
Holdings Act (5 of 1954) 

All 342 E (C N 59) (FB) 
- — S. 11 — Section 12 (7), U. P. Consolida- 
tion of Holdings Act cannot be used to cut 
down application of doctrine of res judicata 

— See Tenancy Laws — U. P. Consolida- 
tion of Holdings Act (5 of 1954), S. 12 (7) 

All 342 F (C N 59) (FB) 

Ss. 11 and 41 — Res judicata — Ap- 
plication of principle in execution proceed- 
ings Orissa 147 C (C N 51) 

— — S. 11 — Plea of res judicata — Ingre- 
dients stated — Onus is on defendant to 
establish — Pleading and proof — - Evidence 
in support Orissa 171 B (C N 58) 

— S. 11, O. 1, R. 10; O. 22, R. 10 and O. 21. 
R. 22 — Ex parte decree — Fraud practised 

— Ex parte decree is vitiated and must be 

set aside Pat 228 A (C N 58) 

Ss. 11 and 47, O. 21, Rr. 22, 23 (1) — 

Execution proceedings — Decree ordered to 
be executed by attachment and sale of 
deceased judgment-debtor's property — His 
widow failing to raise objection to saleabi- 
lity in spite of issuance of prior notice under 
O. 21, R. 22 to her — Her subsequent ap- 
plication under S. 47, Civil P. C. for release 
of property is barred by res judicata even 
if property is her own and not of her hus- 
band Pat 251 (C N 63) 

S. 15 — Claim suit against execution of 

decree for costs . — Court competent to en- 
tertain suit under S. 15 read with Section 6 
can stay execution of decree ■ — Decree whe- 
ther passed by Superior Court is immaterial 

— See Civil P. C. (1908). S. 151 

Andh Pra 236 A (C N 74) 

S. 20 — Suit for obtaining relief on 

ground of fraud — Article 95 attracted — 
Fraud committed on 7-1-1924 and discovered 
on 16-4-1924 — Defendant outside India for 
several months in 1924 and 1926 — Suit 
instituted on 14-9-1927 in Court at D in 
India — Defendant residing at place within 
jurisdiction of Court on that date — Court 
at D, held had jurisdiction to entertain and 
try suit, though cause of action for suit arose 
outside India — See Limitation Act (1908), 

S. 13 SC 552 B (C N 105) 
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CIVIL P. C. (contd.) < j . , , n /> » 
— ~S 34, O 34, Hr 2, 4, 11 — Scope and 
applicability — Suit by puisne mortgagee — 
Grant of interest — Principles — Appeal 
No 82 of 1959, D/-17-1-1962 (Cal ), Reversed 

— (Civil P. C (1908), Pre — Interpretation 

of Statutes — Special and general provi- 
sions) SC 600 B (C N 118) 

- — -S 35 — Costs in Supreme Court ap- 
peals — Suit for declaration and for ac- 
counts — Claim Partly reduced — Parties 
directed to bear their own costs in Supreme 
Court SC 552 SC (C N 105) 

— — S 35 — Costs m Supreme Court Ap- 
peals Representation of the People Act 
(1951), Sections 116-A, 100 — Dismissal of 
Election petition as well as appeal therefrom 

— Prevarications of returned candidate not 
attempted to be explained by his counsel — 
Petitioner not allowed any costs either in 
Supreme Court or in High Court 

SC 586 C (C N 115) 

S 35, O 34. R 10 — Puisne mortgagee 

also a party m suit by prior mortgagee — 
Separate suit by puisne mortgagee — Part 
of claim in respect of interest not decreed 

— Plaintiff awarded costs proportionate to 
his success as between attorney and client 

— Puisne mortgagee held not entitled to 
costs Incurred by him in previous suit in 
which he was made a party 

' SC 600 C (C N 118) 

Ss 39 (1) (c), 41, 42 — Power of trans- 
feree Court after despatch of non-satisfac- 
tion certificate Onssa 147 D (C N 51) 
— •- S 41 — Mere communication of infor- 
mation without a formal order is not non- 
satisfaction certificate 

Orissa 147 A (C N 51) 
— — S 41 — Issue of non-satisfaction certi- 
ficate though found not in accordance with 
law is yet a step-in-aid of execution — See, 
Limitation Act (1908), Art 182 

Orissa 147 B (C N 51) 
S 41 — Order of executing Court hold- 
ing that "non-satisfaction certificate” was 
sent though in fact it was not sent — Failure 
to take objection — Party precluded from 
raising objection at later stage — See Civil 
P C. (1908), S 11 Orissa 147 C (C N 51) 
~ — S 41 — Non dispatch of non-satisfac- 
tion certificate by transferee Court — Juris- 
diction of transferor Court to execute decree 
— See Civil P. C (1908,) S 39 (1) (c) 

Orissa 147 D (C N 51) 
— » — S 42 — Powers of transferee Court — 
See Civil P C (1908). S 39 (1) (c) 

Orissa 147 D (C N 51) 
* — 44-A — Application for execution 
under S 44-A ~ Notice under O 21. R 22 
necessary — When notice can be dispensed 
with — See Civil P C (1908). O 21, R 22 
Pat 228 C (C N 58) 
— — S. 46 — Precept — Enables decree- 
holder to apply for execution within two 
months in Court to which precept in sent — 
See Civil P C, (1908), S 48 
f - ' , Andh Pra 250 B (C N 77) (FB) 


CIVIL P. C. (contd) , » . . , i •• *j r, , 
— — S 47 — Determination of any question 
within S 47 is a decree — Appellant can 
file appeal under S 96 — Appeal is incom- 
petent unless memorandum thereol is ac- 
companied by certified copy of judgment • — 
AIR 1940 Pat 176, Overruled — ■ See Civil 
P C (1908), O 41, R 1 

SC 575 A (C N 112) 

Ss 47. 146 and O 21, R 16 — Death of 

decree-holder — A claiming to be a legatee 
of the subject-matter of the suit under a 
will executed prior to decree by the decree- 
holder filing execution application — 
Genuineness of will held should be decided 
in the execution proceedings itself — Sec- 
tions 213 and 57 of the Succession Act did 
not apply to oust the jurisdiction of the exe- 
cuting Court as the will was executed out- 
side the city of Madras and the property 
also was situated outside that city < — Sec- 
tion 146 applied to the case and not O 21, 
R 16, as there was no assignment of the 
decree under the will — • 1LR (1964) 2 Mad 
363, Diss Mad 271 (C N 61) 

S 47 — Objection to execution which 

could be taken under O 21, R 22 if not 
taken cannot be agitated under S 47 Civil 
P C — See Civil P C (1908), S II 

Pat 251 (C N 63) 

S 48 — Previous execution petition 

dismissed for default for non payment of 
batta — Subsequent execution petition can- 
not be treated as revival of the previous one 
— (Limitation Act (1908). Art - 182) 

Andh Pra 250 A (C N 7?) (IB) 
Ss 48. 46 and O 21. R 53 — Limita- 
tion Act (1908), S 15 — Limitation for exe- 
cution of decree ■ — Order of attachment of 
the decree by another Court under O 21, 
R 53 in execution — Period during which 
attachment subsisted cannot be excluded for 
purpose of limitation under Section 15, 
Limitation Act — Attachment under O 21, 
R 53, does not amount to an injunction or 
order of stay within meaning of S 15. Limi- 
tation Act — Attachment does not amount 
to absolute stay — It is within power of 
holder of decree sought to be executed and 
holder of decree attached, to execute the 
decree by getting the notice withdrawn — 
Effect of attachment by precept under S 46 
indicated Andh Pra 250 B (C N 77) (FB) 

S 48 — Section is not controlled by 

S 19 of Limitation Act (1908) — Limitation 
Act (1908), Ss 19, 29 (2) Arts 181 and 182 
Andh Pra 250 C (C N 77) (FB) 

S 48, O 7, R 7 — Limitation Act 

(1908), S 15 — Present execution petition 
asking for treating same as continuation of 
previous E P 3/46 — No prayer for revival 
of E P 26/40 which was closed by reason 
of A P, (Andhra Area) Agriculturists Relief 
Act (4 of 1938)— In E, Ps filed subsequently 
but before present E P no prayer made 
for revival of E. P 26/40 — Oral application 
in present E P, for revival of E. P 26/40 
cannot be entertained — What is not asked 
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CIVIL P. C, (contd.) 

for or prayed cannot be granted 

Andh Pra 250 D (C N 77) (FB) 

S. 48 — Non-satisfaction certificate 

issued under S. 41 — Certificate not in ac- 
cordance with law — It is yet step-in aid 
of execution and saves limitation — See 
Limitation Act (1908). Art. 182 

Orissa 147 B (C N 51) 

S. 51 (b) and O. 21, R. 46 — Attachment 

of shares — Jurisdiction of executing Court 
— Judgment-debtor residing within limits 
of jurisdiction — Executing Court can attach 
shares — Fact that place of business of Com- 
pany is outside the jurisdiction, is im- 
material Mad 268 (C N 60) 

S. 73 and O. 21, R. 11 (2) (j) — Money 

decree — Execution application seeking as- 
sistance of Court by rateable distribution is 
in accordance with law. AIR 1929 Nag 148, 
Dissented from Guj 200 (C N 37) 

■ S. 80 — Scope — Notice under • — 

Identity of person issuing notice and per- 
son bringing suit — Held there was com- 
pliance with S. 80 — Railways Act (1890), 
s: 77 (Old) Assam 84 A (C N 18) 

S. 80 — Question as to validity of 

notice, allowed to be raised in appeal — 
See Civil P. C. (1908), S. 96 

Assam 84 B (C N 18) 
— S. 96 — Determination of any question 
within S. 47 is a decree • — Appellant can 
file appeal under S. 96 — Appeal is incom- 
petent unless memorandum thereof is ac- 
companied by certified copy of judgment — 
AIR 1940 Pat 176, Overruled — . See Civil 
P. C. (1908), O. 41, R. 1 

- - SC 575 A (C N 112) 

Ss. 96 and 80 — ■ - Question of validity 

and propriety of notice under Section 80 
specifically raised in trial Cojirt — Issue not 
pressed at time of hearing by lawyer of 
defendant — Defendant held not barred 
from raising question of validity of notice 
in first appeal .Assam 84 B (C N 18) 

T Ss. 96 and 100-101 and O. 20, R. 4 — 

First appellate Court — Duty of — Judg- 
ment must clearly suggest that Court has 
applied judicial mind to appreciation of evi- 
dence particularly when reversing conclu- 
tions of fact Delhi 197 (C N 33) 

Ss. 100-101 — Judgment - must suggest 

that Court has applied judicial mind ; to ap- 
preciation of evidence particularly when re- 
versing conclusions of fact — See Civil P. C. 
(5 of 1908), S. 96 Delhi 197 (C N 33) 

— ; — Ss. -100-101 — Question of adverse pos- 
session — It is a mixed question of fact and 
law — High Court can , interfere if the deci- 
sion of the lower Courts on this question is 
erroneous -Ker 222 B (C N 53). 

— -Ss. 100-101, O. 43, R. 1 (u) — Lower Ap- 
pellate Court substituting its own judgment 
and decree to that of trial Court and re- 
manding case — Remedy — Remedy is to 
file a second appeal and not an appeal under 
O. 43. R. 1 (u) Mad 248 B (C N 56) 

Ss. 100 and 101. — Question of fact — 

Question of Benami is a question of fact — 


CIVIL P. C. (contd.) , . . 

When the decision of the lower Court is 
given on merits, on consideration of well- 
recognized principles for determination 
findings will not be interfered with in se- 
cond appeal Mad 252 B (C N 57) 

S. 100 — Finding of fact — Finding as 

to non -reconstitution of firm after its dis- 
solution is one of fact — Partnership Act 
(1932), Ss. 6, 39 Mad 257 A (C N 58) 

S. 100 — Finding as to service of notice 

under S. 6 Mysore Motor Vehicles (Taxa- 
tions on Passengers and Goods) Act (1961) is 
a finding of fact — See Constitution of India, 
Art. 226 Mys 222 A (C N 46) 

S. 100 and O. 1, R. 8 — Frame of suit 

was held not in accordance with the provi- 
sion — Easement acquired by villages, held, 
could not be deprived — (Easements Act 
(1882), S. 15) Pat 233 (C N 59) 

S. 100 — Concurrent findings of fact — 

Misconstruction of documents — Finding of 
Courts below, perverse — High Court is not 
debarred from reviewing it in second appeal 
Punj 244 B (C N 42) 

S. 105 (2) — Points on which appeal 

may be heard — Points decided by inter- 
locutory order of single Judge can be can- 
vassed — Section 105 (2), Civil P. C. does’ 
not apply — See Letters Patent (Bom ) 
Cl. 15 SC 560 B (C N 107) 

S. 115 — High Court cannot in revi- 
sion, determine amount of compensation for 
land acquisition — See Municipalities — 
M. B. Municipal Corporation Act (23 of 
1956), S. 392 SC 579 C (C N 113) 

S. 115, O. 21. R. 60, O. 41. R. 5 — Exe- 
cution of decree for costs — Proper remedy 
against — High Court, can convert stay ap- 
plication into application jor injunction 

Andh Pra 236 B (C N 74) 

S. 115, O. 11, Rr. 18. 20 — "Any case 

which has been decided” — Words "case 
derided” include order relating to some error 
of procedure — Controversy between par- 
ties in regard to right or obligation in rela- 
tion to inspection of documents — Decision 
of Court thereon held would amount to "case 
decided” Gui 213 A (C N 39) 

S. 115, O. 11, Rr. 18, 20 — Exercise of 

jurisdiction illegally or with material irre- 
gularity — Court’s power to order for ins- 
pection of documents under O. 11. Rr. 18. 

20 — Extent of — Court ignoring those pro- 
visions acts illegally or with material irre- 
gularity Guj 213 B (C N 39) 

S. 115 — Arbitration Act (1940). Sec- 
tions 8 (2) and 20 — Appointment of arbi- 
trator by Court in pending suit — Court 
bound to appoint two arbitrators if agree- 
ment so requires it — Order appointing one 
arbitrator under misconception — Applica- 
tion for appointment of two arbitrators bv 
defendant in accordance with agreement re- 
jected by trial Court — Revision — High 
Court set aside order of appointment as not 
being in accordance with law 

Pat 248 (C N 62) J 
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S 115 and O 43, R 1 (s) — Court re- 
calling its own order appointing receiver — 

— Recalling order appealable — Revision 

against recalling order hence not maintain- 
able Pat 256 B (C N 65) 

S 115 — Point about proof of docu- 
ment not raised m lower Courts or even in 
grounds for revision — Cannot be raised at 
stage of revision — See Houses and Rents 

— Eas t Punjab Urban Rent Restriction Ac: 

(3 of 1949) S 15 (5) 

Punj 256 B (C N 44) 

- — S 141 — Proceedings under S 146, Cr 
P C — See Criminal P C (1898) S 146 

Assam 81 B (C N 17) 

S 146 — Execution taken out by 
legatee of deceased decree-holder — 
Genuineness of will held should be decided 
in execution proceedings itself — Ss 213 and 
57 Succession Act. did not oust jurisdiction 
of Executing Court — Sec 146 applied and 
not O 21. R 16 — ILR (1964) 2 Mad 363, 
Dissented from — See Civil P C (1908), 

S 47 Mad 271 (C N 61) 

S 151 — Order of remand not men- 
tioning provision of law — AIR 1956 Raj 
43. AIR 1937 Sind 279 Dissented from — 
See Civil P C (1908). O 41. R 23 

Andh Pra 216 A (C N 67) 
— — S 151 — Power under cannot override 
express provisions of law’ — Power should 
be sparingly exercised 

Andh Pra 216 C (C N 67) 

Ss 151 6 15. O 21. R 60. O 41 R 5 

— Claim suit against execution of decree 
for costs — Court competent to entertaii 
suit under S 15 read with S 6, can sta> 
execution of decree — Decree whether pas- 
sed by Superior Court is immaterial 

Andh Pra 236 A (C N 74) 
S 151 — Prayer for recovery of pos- 
session deleted to bring m suit within juris- 
diction — Plaintiff held entitled to return of 
court-fee in interest of justice— See Court- 
lees and Suits Valuations — Court-fees Act 
Witt), S 13 Ker 203 (C N 47) 

0 1. R 8 — Community as a whole in 

terested in lands in suit « — Suit not framed 
under O 1. R. 8 — Community should not 
be deprived of Us nghts — See Civil P C 
(5 oM 908) S 100 Pat 233 (C N 59) 

— — O. 1 . R 10 — Suit for dissolution of 
partnership • — All partners are necessary 
b*™” Guj 205 (C N 33) 

— -o 1, R. 10 — See Civil P. C (19031 
& 11 Pat 228 A (C N 53) 

O 1, R 13 and O 8 R 2 — Plea d 

non-lomder of necessary parties — Piet 
* — P^a allow- 

.ca, however, failed on merits — (ConsUtu- 
ot Court Ar l, 227 — Court not an ap- 
fHinS? fir - H mterference called for) 

Succession — Thika ten- 
T^f,f r !r , j 35c 1 kart ?. in absolute severalty 
Tenancy devolves bv succession and not 
. survivorship) — Tenancy Laws _ 


CIVIL P. C (contd.) 

Calcutta Thika Tenancy Act (2 of 1949), 
Section 3 — Thika tenancy held by late 
Karta of joint family m absolute severalty 

— Tenancy devolves by succession — - Only 
heirs to be impleaded) Cal 360 (C N 60} 

O 2 (2) — Determination of any aues- 

tion within S 47 is a decree • — AIR 1940 Pat 
176. Overruled — See Civil P C (1908) 
O 41. R 1 SC 575 A (C N 112) 

O 3, R 4 — General power of attorney 

m Urdu — Power to compromise — Con- 
struction of power of attorney — See Con- 
tract Act (1872). S 186 

Andh Pra 211 (C N 64) 

O 5, R 10 — Provision under Proviso 

to O 5, R 10 permissive— Court must not 
wait for service by registered post — See 
Civil P C (1908), O 29. R 2 (b) 

Pat 246 (C N 6!) 

O 5, R 20 (A) — When summons is 

returned unserved then O 5, R 20 (A) ap- 
plies — See Civil P C (1908), O 29, R 2 
(b) Pat 246 (C N 61) 

O 6, R 4 — Corrupt practice by undue 

influence must be pleaded — Pleadings mu^t 
set out full facts — See Representation ot 
the People Act (1951). S 123 (2) 

SC 583 A (C N 114) 

O 6. R 17 — Notice of amended plaint, 

to be served on defendant — Duty of Court 
to see that defendant is aware of amend- 
ment — See Civil P C (1908). O 22. R 10 
Pat 228 B (C N 58) 

O 7. R 7 — Relief not asked for nor 

prayed cannot be granted — See Civil P C 
(5 of 1908). S 48 

Andh Pra 250 D (C N 77) (FB) 
O 7. R 10 — Under- valuation of plaint 

— Plaint returned — Appeal — Plaintiff 
directed to delete praver for possession to 
bring suit within jurisdiction — Represen- 
tation of plaint after deletion of praver — 
Plaintiff entitled to refund of court-fee 
already paid — See Court-fees and Suits 
Valuations — Court-fees Act (1870). S 13 

Ker 203 (C N 47) 

O 8, R 2 — Plea of non-joinder of 

necessary parties raised vaguely at earlier 
stage — Plea allow'ed to be raised in Arti- 
cle 227 proceedings — See Civil P C. (1908), 
O 3. R. 13 Cal 360 (C N 60) 

O 8 R. 6 — Applicability — Plea of 

adjustment — Rule applies if adjustment 
has not been effected prior to institution of 
suit Onssa 171 (C N 581 

O 9. R 13 — Summonses found du’V 

served — Dismissal in default — O 9, R 13 
has no application — See Civil P. C. (190*1. 
S 29. R 2 (b) Pat 246 (C N 61) 

O 11, R 18 — Controversy between 
parties in regard to nght and obligation in 
relation to inspection of documents — Order 
on* is "case decided” within meaning of Sec- 
tion 115 — See Civil P C (1903). S 115 

n , . _ „ Guj 213 A (C N 39) 

i L J 8 — Court ignoring provisions 
oj acts illegally or with material irregula- 
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rity within meaning of S. 115 — See Civil 
P. C. (1908), S. 115 Guj 213 B (C N 39) 

O. 11. R. 20 — Inspection of document — 

Controversy between parties as regards 
right to — Decision thereon 'case decided’ 
within meaning of S. 115 — See Civil P. C 
(1908), S. 115 Gui 213 A (C N 39) 

~ — O. 11, R. 20 — Court ignoring provi- 
sions of, acts illegally and with material 
irregularity within meaning of S. 115 — See 
Civil P. C. (1908), S. 115 

Guj 213 B (C N 39) 
O. 13, R. 4 — Endorsements on docu- 
ments exhibited and admitted in evidence 
— Requirements — Non-compliance — 
Effect Puni 256 (C N 44) 

O. 20, R. 4 — Judgment must clearly 

suggest that Court has applied its mind to 
appreciation of evidence — See Civil P. C. 
(5 of 1908), S. 96 Delhi 197 (C N 33) 


O. 21, R. 10 — Execution application — 

Notice under R. 22 when necessary — See 
Civil P. C. (1908), O. 21, R. 22 

Pat 228 C (C N 53) 

O. 21, R. 11 (2) (i) — Money decree — 

Execution application seeking assistance of 
Court by rateable distribution is in accord- 
ance with law. AIR 1929 Nag 148, Dis- 
sented from. — See Civil P. C. (1908), S. 73 

Guj 200 (C N 37) 

O. 21, R. 16 — Legatee of deceased 

decree-holder taking out execution — 
Genuineness of will can be determined in 
execution proceedings itself — Sec. 146 ap- 
plied and not O. 21, R. 16. ILR (1964) 2 
Mad 363, Dissented from — See Civil P. C. 
(1908), S. 47 Mad 271 (C N 6D 

O. 21, R. 22 — Notice when can be 

issued and when dispensed with — See Civil 
P. C. (1908), S. 11 Pat 228 A (C N 58) 


-O. 21, Rr. 22 and 10, S. 44-A — Ap- 


plication for execution — Service of notice 
under O. 21, R. 22 is imperative 

Pat 228 C (C N 58) 

O. 21, R. 22 — Notice under O. 21, R. 22 

served — Objection that could be taken, not 
taken — Subsequent application under Sec- 
tion 47, Civil P. C. objecting to execution 
cannot be taken — See Civil P. C. (1908), 
S. 11 Pat 251 (C N 63) 

O. 21, R. 23 (1) — Objections to execu- 

tability of decree — Must be raised before 
order of issue of attachment — See Civil 
P. C. (1908), S. 11 Pat 251 (C N 63) 

O. 21, R. 46 — J. D. residing within 

limits of jurisdiction — Executing Court 
can attach shares — Fact that business of 
company is outside jurisdiction, is im- 
material — See Civil P. C. (1908), S. 51 (b) 

Mad 268 (C N GO) 

O. 21, R. 53 — Attachment under 0._ 2], 

R. 53 is not injunction — Neither_ it is a 
stay order within meaning of S. 15. Limi- 
tation Act — See Civil P. C. (1908), S. 48 
Andh Pra 250 B (C N 77) (FB) 
O. 21, R. 60 — Claim suit against exe- 
cution of decree for costs — Court competent 
to entertain suit under S. 15 read with 5. o 


CIVIL P. C. (contd.) 

can stay execution of decree — Decree whe- 
ther passed by Superior Court is immaterial 

— See Civil P. C. (1908), S. 151 

Andh Pra 236 A (C N 74) 

O. 21, R. 60 — Execution of decree for 

costs — Proper remedy against — High 
Court can convert stay application into ap- 
plication for injunction — See Civil P. C. 
(1908), S. 115 Andh Pra 236 B (C N 74) 

— — O. 22, Rr. 3, 9 and 11 — Suit for dis- 
solution of partnership — All partners are 
necessary parties — Failure to bring repre- 
sentatives of deceased parties on record in 
appeal — Appeal abates as a whole 

Guj 205 (C N 38) 

O. 22, R. 9 — Suit for dissolution of 

partnership — Failure to bring on record 
legal representative of one deceased partner 

— Appeal abates as a whole — See Civit 
P. C. (1908), O. 22, R. 3 Guj 205 (C N 38) 
— O. 22, R. 10 — Duty of applicant — 
Nature of assignment or devolution and 
party from whom it is claimed must be dis- 
closed — See Civil P. C. (1908), S. 11 

Pat 228 A (C N 58) 
— — O. 22, R. 10; O. 6, R. 17 — Application 
under — Contents of — Amendment of 
plaint — Duty of Court 

Pat 228 B (C N 58) 

O. 22, R. 11 — Partnership, dissolution 

of — Suit for — Legal representative of 
deceased partner not brought on record — 
Appeal abates as a whole — See Civil P. C. 
(1908). O. 22, R. 3 Guj 105 (C N 38) 

-O. 23, R. 3 — General power of attorney . 

in Urdu — Power to compromise — Construc- 
tion of power of attorney — See Contract 
Act (1872). S. 186 Andh Pra 211 (C N 64) 

O. 29, R. 2 (b); O. 5, Rr. 10 and 20 (A) 

and O. 9, R. 13 — Service of summons on a 
company — Word 'Corporation’ in O. 29, 

R. 2 (bj — Meaning of — Application under 
O. 9, R. 13 — Court not bound to find actual 
date of knowledge — (Companies Act (1956), 

S. 34 — Company registered under the Act, 
held, a Corporation within meaning of O. 29, 

R. 2 (b) of Civil P. C.) Pat 246 (C N 61) 

O. 32, R. 4 (1) — Suit by next friend 

— Person who has no interest in the benefit 
of minors cannot maintain 

Ker 214 A (C N 52) 

O. 33. R. 1 — Suit on , pro-note by 

endorsee for collection — .Endorsee cannot 
apply for permission to use in forma 
pauperis Andh Pra 215 (C N 66) 

O. 34, R. 1 — Puisne mortgagee party 

in prior mortgagee’s suit — Claim of prior 
mortgagee satisfied by payments made by 
mortgagor before sale — Puisne mortgagee 
is entitled to institute separate suit in res- 
pect of his mortgage — See Transfer of 
Property Act (1882). S. 67 

SC 600 A (C N 118) 
O. 34, R. 1 — Prior and puisne mort- 
gagees — Right to rateable distribution — 
AIR 1938 Pat 179, Held, no longer good 
law — See T. P. Act (1882), Section 73 

Guj 222 A (C N 40) 
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O 34, R 2 — Scope and applicability 

— Suit by puisne mortgagee ■ — Grant vf 
interest — See Civil P C (1908), S 34 

SC 600 B (C N 11?) 

O 34, R 4 — Puisne mortgagee party 

in prior mortgagees suit — Claim of prior 
mortgagee satisfied by payments made bv 
mortgagor before sale — Puisne mortgagee 
is entitled to institute separate suit m res- 
pect of his mortgage — Effect of incorpora- 
tion of relevant sections of T P Act in 
O 34 — See Transfer of Property A»-t 
(1882). S 67 SC 600 A (C N 118) 

■ O 34, R 4 — Scope and applicability 

— Suit by puisne mortgagee — Grant of 
interest — See Civil P C (1908), S 34 

SC 600 B (C N 118) 

O 34, R 10 — Puisne mortgagee aLo 

a party in suit by pnor mortgagor — - 
Separate suit by puisne mortgagee — Part 
of claim m respect of interest not decreed 

— Plaintiff awarded costs proportionate to 
his success as between attorney and client 

— Puisne mortgagee held not entitled to 
costs incurred bv him in previous suit »n 
which he was made a party — See Civil 
P C (1908), S 35 SC 600 C (C N 118) 
O 34. R 11 — Scope and applicability 

— Suit by puisne mortgagee — Grant oi 

interest — Principles — (Appeal No 82/ 
1959 D/-17-1-62 (Cal) Reversed) — See 

Civil P C (1908), S 34 

> SC 600 B (C N 118) 

O 34. R 12 — Pnor and puisue mort- 
gagees— Right to rateable distribution— AIR 
1933 Pat 179 held no longer good law — 
See T P Act 0882). S 73 

Guj 222 A (C N 40) 

O 34, Rr. 12 and 13 — Rule 13 has 

got relation to R 12 Gui 222 B(CN 40) 
O 34, R 13 — Prior and puisne mort- 
gagees — Right to rateable distribution — AIR 
1938 Patna 179 held no longer good law 

— See T. P Act (1882) S 73 

i Gui 222 A (CK 40) 

O 34. R 13 — Rule 13 has got relation 

to R 12 — See Civil P C (1908), O 34, 
R 12 Gui 222 B (C N 40) 

O 41, R 1 — Conflict of jurisdiction — 

Receiver for car appointed by High Court — 
Subsequently for same car without know- 
ledge of such- High Court another receiver 
appointed bv Subordinate Judge — Sub- 
ordinate Judge recalling his order is correct 
Pat 256 A (C N 65) 
—--O 41. R 1. O 2 (2). Ss 47. 96 — Deter- 
mination of any question within S 47 is a 
decree — Appellant can file appeal under 
S 96 — Appeal is incompetent unless mem- 
orandum thereof is accompanied by certified 
copy oi judgment — AIR 1940 Pat 176 
Oi crruled , SC 575 A (C N 112) 

— -O. 41, R. 1 — Delay in filing appeal — 
Sufficient cause — Delay condoned under 
S 5. Lim. Act 1963— (1963) 70 Pun LR (D> 
332 Reversed — See Limitation Act (1963). 
S 5 SC 575 B (C N 112) 


CIVIL P. C (contd) - - 

■ O 41. R 5 — Claim suit against execu- 

tion of decree for costs — Court competent 
to entertain suit under S 15 read vuth Sec- 
tion 6 can stay execution of decree— Decree 
whether passed by Superior Court is im- 
material ~ See Civil P C (1908). S 151 

Andh Pra 236 A (C N 74) 

O 41, R 5 — Execution of decree for 

costs — Proper remedy against — High 
Court can convert stay application into ap 
plication for mi unction — See Civil P C 
(1908), S 115 Andh Pra 236 B (C N 74) 

O 41, R 22 — Right to raise cross- 

objection is creation of statute — No rights 
under Coal Bearing Areas (Acquisition and 
Development) Act (1957), S 20 — See Coal 
Bearing Areas (Acquisition and Develop- 
ment Act (1957). S 20 

Pat 235 A (C N 60) 

O 41, R 23 (as amended by Madras 

Amendment of 1930) and S 151 — Order 
of remand by lower appellate Court — Non- 
mention of provision under which it was 
passed — Presumption is that it is passed 
under O 41, R 23, and not under S 151 — 
Objection as to maintainability of appeal 
against such order — Respondent must 
rebut presumption — Omission regarding 
refund of court-fee in order of remand — 
Not conclusive AIR 1956 Raj 43 and AIR 
1937 Sind 279, Dissented from 

Andh Pra 216 A (C N 67) 

O 41, Rr 23 and 27 (as amended by 

Madras Amendment of 1930) — Provision of 
R 23 is mandatory — Power of remand — 
Not to, be exercised to give undue advan- 
tage to aggrieved party to fill in lacuna *n 
evidence on record 

Andh Pra 216 B (C N 67) 

O 41, R 23 — See Civil P C (1908) 

O 43, R 1 (u) Mad 248 A (C N 36) 

O 41, R 27 (as amended by Madras 

Amendment of 1930) — Power of remand 

— Exereise of — See Civil P C (1908) 
(as amended by Madras Amendment of 
1930), O 41, R 23 

Andh Pra 21G B (C N GY) 
O 43, E 1 (s) — High Court appoint- 
ing receiver for one property — Subordinate 
Court doing same without knowledge of 
High Court orders — Subordinate Court ic- 
calling its order — Order appealable — 
See Civil P C (1908) S 115 

Pat 256 B (C N 65) 
O 43 R 1 (u) and O 41 R 23 — Scope 

— Remand of case on some issues — Ap- 
peal against remand — Appellant cannot 
canvass all findings of fact 

Mad 248 A (C N 56) 

O 43, R 1 (u) — Lower appellate Court 

substituting its own judgment and remand- 
ing case — Remedy is to file second appeal 
and not under O 43, R 1 (u) — See Civil 
P C (1908) Ss 100-101 

Mad 248 B (C N 56) 

First Schedule App 'D’ Form 5-A — 

Puisne mortgagee party in pnor mortgagees 
suit — Claim of pnor mortgagee satisfied 
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CIVIL P.’ C. ‘(contd.) 

by payments made by mortgagor before 
sale — Punise mortgagee is entitled to in- 
stitute separate suit in respect of his mort- 
gage — He can ask for decree in form 5-A 
of App. D in Sch. One of Civil P. C. — See 
Transfer of Property Act (1882), S. 67 

SC 600 A (C N 118) 

CIVIL SERVICE REGULATIONS 
• See under Civil Services. 

CIVIL SERVICES 

See Constitution of India, Art. 311. 


CIVIL SERVICES 


—CIVILIANS IN DEFENCE SERVICES 
(CLASSIFICATION, CONTROL AND 
APPEAL) RULES (1952) 

R. 31 — Order downgrading appel- 
lant — No appeal pending against order as 
contemplated by R. 31 when Rules came into 
force — Memorial by appellant against 
order in appeal however pending — Memo- 
rial held could not constitute an appeal 
within the meaning of Rule 31 and his case 
could not be disposed of under the Rules 
Delhi 220 C (C N 37) 

—CIVIL SERVICE REGULATIONS 

Art. 487-B — . Benefit under, claim for 

— Limitation — See Limitation Act (1908), 
Art. 120 Andh Pra 221 (C N 68) 

—MADHYA PRADESH UNIFICATION OF 
PAY SCALES AND FIXATION OF PAY 
ON ABSORPTION RULES (1959) 

— — Rr. 4, 6 — Employee is bound by terms 
of Employment given to him or by those that 
he subsequently accepted, either expressly 
or by necessary implication — He cannot be 
prejudiced by any reservation not com- 
municated to him 

Madh Pra 143 C (C N 39) 

R. 6 — See Civil Services — Madhya 

Pradesh Unification of Pay Sales and Fixa- 
tion of Pay on Absorption Rules (1959), 
R. 4 Madh Pra 143 C (C N 39) 

—MADRAS CIVIL SERVICES (CLASSIFI- 
CATION CONTROL " AND APPEAL) 
RULES (1953) 


-R. 17 — Enquiry against one K, a Sub- 


Inspector of Police on probation — Charge 
relating to unsatisfactory work while in 
charge of .a police station during certain 
period — Charge being subject matter of 
previous enquiry resulting in extension of 
probation by six months — K having been 
punished once, his charge ought not to have 
been again made subject-matter of fresh 
enquiry Mad 275 A (C N 63) 


-R. 17 — Enquiry against a member of 

service — Question of termination of proba- 
tion — Framing of specific charge relating 
to punishments accumulated — Permissible. 
See Civil Services — Madras State and Sub- 
ordinate Services Rules, R. 27 (c). Expin. Ill 
Mad 275 B (C N 63) 


CIVIL SERVICES (contd.) ' 

—MADRAS STATE AND SUBORDINATE 
SERVICES RULES 

— ; — R- 27 (c), Expln. Ill — Scope — Madras 
Civil Services (Classification Control and 
Appeal) Rules (1953), R. 17 — Enquiry 
against a member of service — Question of 
termination of probation — Framing of 
specific charge relating to punishments ac- 
cumulated — Permissible 

Mad 275 B (C N 63) 
—REGULATIONS FOR THE MEDICAL 
SERVICES OF THE ARMY IN INDIA 

Pr. 399 — Regulations are not made 

under Art. 309 — See Constitution of India, 
Art. 309 Delhi 220 (C N 37) 

-Pr. 427 — Regulations are not made 

under Art. 309 — See Constitution of India, 
Art. 309 Delhi 220 D (C N 37) 

Pr. 428 — Regulations are not made 

under Art. 309 — See Constitution of India, 
Art. 309 Delhi 220 D (C N 37) 


COAL BEARING AREAS (ACQUISITION 
AND DEVELOPMENT) ACT (20 of 1957) 
— — Ss. 13, 14 — Compensation for acquisi- 
tion of rights under mining leases — Claim 
for compensation for loss of future royalty 
is not maintainable Pat 235 B (C N 60) 

S. 13 (2) (ii) — The word "lease” does 

not refer to any other lease than lease 
under which mining rights were actually 
acquired Pat 235 C (C N 60) 

S. 13 (2) — Words "rights under mining 

lease” — Words were descriptive of pro-' 
perty acquired, regardless of lease under 
which property might have come into exist- 
ence Pat 235 E (C N 60) 

— — S. 14 — Acquisition of rights under 
mining lease — Loss of future royalty — 
Compensation claim not maintainable — See 
Coal Bearing Areas (Acquisition and 
Development) Act (1957), Section 13 

Pat 235 B (C N 60) 

S. 20 — Cross-objection by . person. 

aggrieved by award of Tribunal is not 
maintainable — Right of cross-objection is 
a creation of statute Pat 235 A (C N_6 0) 
COMPANIES ACT (1 of 1956) 

S. 34 — Word "Corporation” used in 

Civil P. C. with reference to Section 34 
Companies Act — Service of summons in 
accordance with Order 29, Rule 2 (b) could 
be effected on company — See Civil Proce- 
dure Code (5 of 1908), Order 29, Rule 2 (b) 

Pat 246 (C N. 61) 

Ss. 235, 433 — Where remedy of 

investigation has been chosen, winding up 
should not be allowed to be pursued 

Cal 363 D (C N 61) 
S. 433 — Winding up on just and equi- 
table grounds — Held, on facts, that res- 
pendent’s application for winding up was 
not motivated by desire to do justice - to 
company or to see that justice was done to 
share-holders but by private reasons, that is, 
to injure directors for acts of omission and 
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COMPANIES ACT (contd.) 
commission in which respondent himself 
participated or acquiesced — That, m the 
circumstances respondent should not be 
permitted to proceed with the hearing of 
the application and stay of winding up must 
be granted Order of Datta, J , D /- 23-4- 
1968 (Cal), Reversed 

Cal 363 B (C N 61) 
- — S 433 — Order for winding up must be 
confined to grounds set out in petition — 
Allegations and circumstances on date of 
petition should alone be looked into — On 
summons taken out by company for stay of 
winding up proceedings commenced at in- 
stance of respondent, the Judge being satis- 
fied that petition was not made bona fide, 
was inclined to grant stay but ultimately 
refused stay on ground that company had 
suppressed fact of sale of certain property 
after winding up petition was presented — 
Held, stay should have been granted — - 
Fact of suppression of alleged sale should 
not have weighed with the Judge, because 
it was beyond scope of petition and sale wag 
a disputed transaction (Per Ray, J) 

Cal 363 C (C N 61) 
- — -S 433 — Remedy of investigation 
chosen — Winding up proceedings should 
not be pursued — See Companies Act 
(1956), Section 235 Cal 363 D (C N 61) 

S 483 — Order made in matter of 

winding up in order to be appealable under 
Section 483 does not have to satisfy test of 
judgment within meaning of Clause 15 of 
Letters Patent — Any order made in wind- 
ing up is appealable under Section 483 
unless it is merely procedural order not 
affecting rights of parties — Held, order 
refusing stay of winding up is order in 
matter of winding up and is appealable 
(1966) 70 Cal WN 516, Held, not good law 
m view of AIR 1965 SC 507 — (Letters 
Patent (Cal). Clause 15) 

Cal 363 A (C N 61) 
CONDUCT OF ELECTION AND ELECTION 
PETITION RULES (1951) 

R 58 — Election petition — Pleas — 

Contention about wrong refusal of demand 
of general recount — Absence of plea in 
this regard — Mention of general recount 
only »n relief clause of petition — Held, 
under the circumstances, that there was no 
room for further count — Representation 
of the People (Conduct of Election and 
Election Petitions) Rules (1951), Rules 58,04 
— See Representation of the People Act 
(1951), Section 116 A 

SC 586 B (C N 115) 

R 64 — Election petition — Pleas — 

Contention about wrong refusal of demand 
of general recount — Absence of plea in 
this regard — Mention of general recount 
only in relief clause of petition — Held 
under the circumstances, that there was no 
room for further count — Representation of 
the People (Conduct of Election and 


CONDUCT OF ELECTION AND ELECTION 
PETITION RULES (contd.) 

Election Petition) Rules (1951) Rules 58. 64 
— See Representation of the People Act 
(1951), Section 116-A 

SC 588 B(CN 115) 
CONSTITUTION OF INDIA 

Pre , Art 31 — Acquisition of land to 

provide amenities and conveniences to 
pilgrims visiting temple — Compensation 
paid by Government — Acquisition cannot 
be challenged as violative of concept of 
secular State Andh Pra 231 C (CN 72) 


Pre, Art 246 — Construction of Arti- 
cles and Lists of Constitution — Rule of 
pith and substance — Civil P. C (1908) 
Pre — Interpretation of Statutes 

Bom 224 B (C N 39) 
Art 5 — 'Domicile' — Private Inter- 
national Law — Concept of domicile — 
Synthesis of factum and animus lies at root 
of concept Puni 250 A (C N 43) 

Art 5 — Domicile of origin — Is the 

country where parents were domiciled at 
time of person's birth 

Punj 250 B (C N 43) 

Art 5 — Different domiciles could exist 

for different States of India 

Punj 250 C(CN 43) 

Art 5 — Nationality and domicile — 

Two different concepts — Private Inter- 
national Law — Explained 

Punj 250 D (C N 43) 

Art 13 — Doctrine of eclipse doe s not 

apply to post — Constitution amendment — 
See J Sc K Public Premises (Eviction of 
Unauthorised Occupants) Act (13 of 1959), 
Section 5 J & K 88 A (C N 18) (FB) 

Art 14 — Constitution of America, 

14th Amendment — Racially segregated 
school system — Conversion to unitary 
system — School Board’s "free transfer 
plan" held inadequate to convert the 
system into unitary one 

USSC 45 (C N 6) 

Art 14 — Sections 5 and 7 of Punjab 

Public Premises and Land (Eviction and 
Rent) Recovery Act, 1959, violate Article 14 
— See Houses and Rents — Punjab Public 
Premises and Land (Eviction and Rent Re- 
covery) Act (3 of 1959). Section 7 (2) 

Delhi 194 (C N 32) 

Art 14 — Provisions of Section 5 J & 

K Public Premises (Eviction of unauthoris- 
ed Occupants) Act, 1959. violate Art 14 — 
See J and K Public Premises (Eviction of 
Unauthorised Occupants) Act (1959). Sec- 
tion 5 J & K 88 A (C N 18) (FB) 

Arts 14 and 19 (1) — Taxing Laws ~ 

Mere retrospective operation or peripheral 
and practical inequalities not sufficient to 
hold legislation unconstitutional — Madras 
General Sales Tax (Third Amendment) Act 
(19 of 1967) is not unconstitutional — Sales 
Tax — Madras General Sales Tax (Third 
Amendment) Act (19 of 1967). Secs 2 and 4 
Mad 265 (C N 59) 
Art. 14 - — Discrimination — Reserva- 
tion of seats in Medical Colleges — Reason- 
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CONSTITUTION OF INDIA (Contd.) 
ableness — Tests Raj 182 A (C N 37) 

Arts. 19 (1) (a) and (2), 129, 141, 215, 

366 (10), 372 and Sch. 7, List I, Entry 77 
and List III, Entry 14 — Fundamental right 
of freedom of speech and expression — 
Freedom of press — Extent of — Cannot 
override law of Contempt of Courts — Law 
of contempt of Court whether statutory or 
as developed by decisions of Supreme Court 
and High Courts is not violative of Arti- 
cle 19 (1) (a) but is expressly saved by Arti- 
cle 19 (2) — Expression 'contempt of Court’ 
— Though not statutorily defined is not 
vague or indefinite — (Contempt of Courts 
Act (1952), Sections 1 and 3) 

Delhi 201 B (C N 35) (FB) 

Art. 19 (1) — Madras General Sales 

Tax (Third Amendment) Act (19 of 1967) is 
not unconstitutional — See Constitution of 
India, Article 14 Mad 265 (C N 59) 

Art. 22 (1) — Trial continued in 

absence of defence lawyer — Propriety — 
See Criminal P, C. (1898), Section 344 

Cal 321 B (C N 57) 

Art. 22 (1) — Absence of defence 

lawyer — Negation of fair trial — See Cri- 
minal P. C. (1898), Section 340 

Cal 321 C (C N 57) 

Art. 31 — Acquisition for purposes of 

P temple — Concept of secular State, if 
1 violated — See Constitution of India, 
Preamble Andh Pra 231 C (C N 72) 


Art. 129 — Contempt of Court — 

Fundamental right of freedom of speech 
and expression — Freedom of press — Can- 
not override law of contempt of Courts — 
Expression 'contempt of Court’ — Though 
not statutorily defined is not vague or in- 
definite — See Constitution of India, Arti- 
cle 19 (1) (a) and (2) 

Delhi 201 B (C N 35) (FB) 

Art. 133 — New plea — Suit for accounts 

on basis of certain agreements — Concur- 
rent findings of Courts below that agreement 
was vitiated by fraud — Fiduciary obliga- 
tion to inform plaintiff of true state of 
affairs not discharged by defendant — No 
suggestion made in High Court that plain- 
tiff had means of discovering the truth with 
ordinarv diligence — On appeal under Arti- 
cle 133 "held that it was too late for plaintilf 
to raise contention under Section 19 of Con- 
tract Act — Contract Act (1872), S. 19 

SC 552 A (C N 105) 

Art. 136 — Scope — Discretionary 

jurisdiction of Supreme Court — Exercise 

of Modification of certified Standing 

Orders under Industrial Employment (Stand- 
ing Orders) Act — Question as to fairness 
and reasonableness of. modifications has been 
left by Legislature to the authorities em- 
povverd under the Act — Supreme Court 
would not be justified _ in interfering with 
conclusions of authorities under the Act 
unless an important principle of industrial 
law requiring elucidation is involved - 
(Industrial Employment (Standing Orders) 


CONSTITUTION OF INDIA (Contd.) 

Act (20 of 1946), Ss. 4, 6 and 10) 

SC 513 F (C N 101) 

Art. 136 — Modification of standing 

order requiring giving of reasons in cases 
of discharge of workman simpliciter — 
Modification is fair and reasonable and 
should not be interfered with under Art. 
136 — See Industrial Employment (Standing 
Orders) Act (20 of 1946) S. 4 

SC 513 G (C N 101) 

Art. 136 — Modification of standing 

order requiring the giving of second show 
cause notice at stage of imposing punish- 
ment Gf removal cannot be considered as 
fair or reasonable and should be set aside 
under Art. 136 — To import such a require- 
ment from Art. 311 in industrial matters is 
neither necessary nor proper and would be 
equating industrial employees with civil ser- 
vants — See Industrial Employment (Stand- 
ing Orders) Act (20 of 1946), S. 4 

SC 513 H (C N 101) 

Art. 141 — Law of contempt of Court, 

recognised by Supreme Court — Consti- 
tutionatity must be upheld — See Constitu- 
tion of India, Art 19(l)(a) & (2) 

Delhi 201 B (C N 35) (FB) 

Art. 141 — Obiter dicta of Supreme 

Court is also the law declared by Supreme 
Court Raj ig2 B (C N 38) (FB) 

Art. 154 — Sanction of Government — 

‘Government’ meaning of — Order should 
be in name of Governor and duly authenti- 
cated — Proof — Order- can, however be 
challenged on the ground that it was made 
by person not authorised — Consideration of 
Rules of Business of Govt, framed under 
Art. 166(3) — Order made by Home Secre- 
tary without reference to Minister-in-charge 
of department — Order is invalid — See 
Criminal P. C. (1898), S. 1.96A 

Punj 225 B (C N 41) 

Art. 166(3) — Sanction cf Government 

— 'Government’ meaning of — Order should 
be in name of Governor and duly authenti- 
cated — Proof — Order can, however, be 
challenged on the ground that it was made 
by person not authorised • — Consideration 
of Rules of Business of Govt, framed under 
Art. 166(3) — Order made by Home Secre- 
tary without reference to Minister-in-charge 
of department — Order is invalid — See 
Criminal P. C. (1898), S. 196-A 

Punj 225 B (C N 41) 

Art. 215 — See Contempt of Courts 

Act (1952), S. 3 

Art. 215 — Fundamental right of free- 
dom of speech and expression — Freedom of 
press — Cannot override law of contempt 
of Courts — Expression 'contempt of Court’ 

— Though not statutorily defined is not 
vague or indefinite — See Constitution of 
India, Art. 1 9(l)(a) & (2) 

Delhi 201 B (C N 35) (FB) 

Art. 215 — Justification and apology — 

See Contempt of Courts Act (1952), S. 4 

Delhi 201 D (C N 35) (FB) 
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CONSTITUTION OF INDIA (Contd ) 

Art 215 — Publication of letter in a 

pending case marked by Court only for 
identification — Letter neither proved, nor 
admitted in evidence nor read out in court 
— Held that m view of principle that action 
for contempt should be taken with caution 
rnd deliberation, it was proper to ignore pub- 
lication of full text of letter in newspaper 
in peculiar facts of case and benefit of 
doubt given to accused 

Delhi 201 E (C N 35) (I'D) 


Art 215 — Publication of Court pro- 
ceedings — When amounts to contempt of 
Court — Duty of press-reporters and news- 
papers pointed out — See Contempt of 
Courts Act (1952), S 3 

Delhi 201 F (C N 33) (FB) 
— — - Art 215 — Complaint for defamation 
against printer and publisher of newspaper 
— Accused publishing in their newspaper 
Court proceedings in such manner as to ham - 
Per fair trial of complaint by poisoning pub- 
lic mind against complainant — Accused 
held were guilty of contempt of Court - 
Ignorance of law or inability of legal ad- 
visers to properly guide their clients though 
not a mitigating circumstance court m the 
circumstances of case gave the contemners a 
severe warning — See Contempt of Courts 
Act (1952), S 3 

Delhi 201 G (C N 35) (FD) 

Art 226 — Existence of alternative 

remedy is no bar to writ petition, where it 
is alleged that the Tribunal acted under 
piovision of law which was ultra vires or 
where it is alleged that it acted in viola- 
tion of principles of natural justice — S A 
No. 322 of 1964, D/- 27-3-1964 (AID Revers- 
ed SC 556 (C N 106) 

Art 226, Sch 6 — United Khasi and 

Jaintia Hills Autonomous District (Appoint- 
ment and Succession of Chiefs and Headmen) 
Act t2 of 1959), S3— Election of Syiem 
under — Person securing highest number of 
votes filing wnt petition on allegation that 
Executive Committee of District Council, 
which is constituted under Constitution fail- 
ed to exercise or has wrongly exercised the 
jurisdiction vested in them by refusing to 
place his election before District Council 
for approval and appointment and by order- 
ing fresh election — Petitioner held, had 
right to approach High Court in writ peti- 
tion Assam 94 B (C N 21) 


Art 226 — Negation of fair trial — 

Absence of defence lawyer — See Criminal 
P C. (1393), S 340 

Cal 321 C (C N 57) 
— — Arts 226. 311 — Certiorari — Adminis- 
trative Orders — When open to interference 
— Departmental enauiry against a Sub-In- 
spector of Police resulting in termination of 
his probation — Proceedings of authorities 
not vitiated by any error of procedure — 
Order terminating probation, not interfered 
with — (1963) 2 Lab LJ 60 (Mad) held 


CONSTITUTION OF INDIA’ (Contd)'/ 1 ) • 
impliedly OVLRRULED by AIR 1963 SC 
779 Mad 275 C (C N 63) 

Art 226 — See Motor Vehicles Act 

(1939), S 68D 

Mys 215 A (C N 44) 

Art 226 — Motor Vehicles Act (1939) 

Ss 6S-C, 68-D — Draft scheme prepared m 
1964 — Chief Minister according approval 
m 1967 — Opportunity to seek modifications 
gi\en to persons making representations — 
Modifications not placed before Chief 
Minister — High Court cannot denounce 
approved scheme on those modifications 
while acting under Art 226 

Mys 215 E (C N 44) 

Art 226 — Finding as to service of 

notice before making the best judgment as- 
sessment under S 6 of the Mysore Motor 
Vehicles (Taxation on Passengers and Goods) 
Act. 1961 is a finding on question of fact 

— Finding cannot be canvassed in High 
Court under Art 226 — Civil P C (1908j, 
S 100 — Mysore Motor Vehicles (Taxation 
on Passengers and Goods) Act (10 of 1961) 

S 4 Mys 222 A (C N 46) 

Arts 226, 227 — Mineral Concession 

Rules (I960), Rr 24(3), 55 — Order Of Cen- 
tral Government under R 55 setting aside 
deemed refusal of lease and directing State 
Government to grant lease — State Govern- 
ment is bound to carry it out — On failure 
wnt under Arts 226, 227 for direction tc 
carry out the oidei is maintainable 

Orissa 163 (CN 51 
Art 226 — State Government not com- 
plying with orders of Central Government 
passed under Rr 51/55 Mineral Concessior 
Rules (1960) — Wnt to compel State Gov- 
ernment can be issued — See Mines and 
Minerals (Regulation and Development) Ad 
(1957), S 28 Orissa 165 (C N 55) 

Art 226 — Older of Executive Autho- 
rity — Justiciability 

Raj 182 C (C N 37) 

Art 226 — Consequential order — 

Reservation of seats m Medical Colleges for 
particular classes — Reservation held invalid 

— It would not be proper to non-seat thr 

candidates against the reserved quota wnt 
had already been admitted end had paic 
fees f 

Raj 182 D (C N 37! 
Art 227 — New plea — Plea of non- 
joinder ol necessary party taken vaguely w 
trial Court, allowed to be taken in Art 227 
proceedings — See Civil P. C (1908). O 1- 
K 13 Cal 360 fC N 60] 

Art 227 — Court not an appellate 

Court — No interference called for — See 
Civil P. C (1903), O 1, R 13 

Cal 360 (C N 60) 
— —Art 227 • — Orders of Central Govern- 
ment under R 54 of Mineral Concession 
Rules (1960) — Older is judicial determina- 
tion — State Government not complying 
with order — Wnt to compel, can be issued 
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CONSTITUTION OF INDIA (Contd.) 

— See Constitution of India, Art. 226 

Orissa 163 A (C N 54) 
-Art. 227 — State Government not com- 


plying with Orders of Central Government, 
passed under Rr. 54/55 Mineral Concession 
Rules (1960) — Writ to compel State Gov- 
ernment can be issued — See Mines and 
Minerals (Regulation and Development) Act 
(1957), S. 28 Orissa 165 (C N 55) 

Art. 246 — Interpretation of Statutes — 

Pith and substance, rule of — See Consti- 
tution of India, Preamble 

Bom 224 B (C N 39) 

Art. 256 — State Government bound to 

carry out orders of Central Government, 
passed under Rr. 54 and 56 of Mineral Con- 
cession Rules (1960) — See Mines and 
Minerals (Regulation and Development) Act 
(1957), S. 28 

Orissa 165 (C N 55) 
-Art. 257 — State Government bound 


to carry out orders of Central Government, 
passed under Rr. 54 and 55 of Mineral 
Concession Rules (1960) — See Mines and 
Minerals (Regulation and Development) Act 
(1957), S. 28 

Orissa 165 (C N 5a) 
~ — Art. 264 (as they stood before the Con- 
stitution Vllth Amendment Act, 1956)— Word 
"state” as used in Art. 286 included a Part 
C State also — See Constitution of India, 
Alt. 286 SC 549 (C N 104) 

Arts. 286 and 264 (as they stood before 

the Constitution Vllth Amendment Act. 
1 C. 56 ) — Word "State” as used in Article 
286 included a Part C State also 

SC 549 (C N 104) 

Art. 299 — Provision is mandatory — 

Principle underlying it stated — Essentials 
of the contract under Art. 299 

Orissa 152 C (C N 53) 

Art 299 — Mining lease executed in 

Foim K under Rule 31 Mineral Concession 
Rules (1960) or as close to Form K — Suffi- 
cient compliance with Art. 299 — See Mines 
and Minerals (Regulation and Development) 
Act (1957), S. 28 

Orissa 165 (C N o5) 

Art 299(1) — ■ Object of — Requires a 

formal written deed —.Oral contract or 
contract by correspondence not withm the 
Article Orissa 152 B (C N 53i 

_ — —Art. 299(1) — Contract under — Impli- 
cations arising out of the contract — Nature 
0 f - Orissa 152 D (C N o3) 

Art. 299(1) — Mines and Minerals 

^Regulation and Development) Act (1957b 

c c Minins lease — Court cannot import. 

implied terms Orissa 152 E (C N 53) 

-Art. 309 — Defence personnel — See 

Constitution of Ind^Art. 311 ^ (C N „ 7) 

Art 309 Proviso — Regulations for the 

Medical' Services' of the Army m India 
Paras 399, 427. 428 - Regulations are not 
made under Art. 309, Proviso — Termina- 
tion of services of Government servant on 


CONSTITUTION OF INDIA (Contd.) 

ground of physical, unfitness' under Rules 

— Not lawful Delhi 220 D (C N 37) 

——Art. 309 — Order creating new scales 
o. pay to the disadvantage of permanent 
employees Order is not a rule framed 
under Art. 309 — - See States Reorganisation 
Act (1956), S 115(7) ■ • 

Madh Pra 143 B (C N 39) 

— Art 310 — Defence personnel — See 
Constitution of India, Art. 311 

Delhi 220 A (C N 37) 
Art. 311 — Modification of standing 
order requiring the giving of second show 
cause notice at stage of imposing punish- 
ment of removal cannot be considered as fair 
or reasonable and should be set aside under 
Art. 136 — To import such a requirement 
from Art. 311 in industrial matters is neither 
necessary nor proper and would be equating 
industrial employees with civil servants • — 
Sec Industrial Employment (Standing 
Orders) Act (20 of 1946), S. 4 

SC 513 H (C K 101) 
— —Art. 311. — Misconduct — Domestic .in- 
quiry — Indication of proposed punishment 
in the memo of charges — Amounts, to gross 
violation of procedure and offends Art. 311 
(2) Andh Pra 234 (C N 73) 

Arts. 311, 309 and 310 — Applicability 

of Art. 311 — Person holding post connected 
with defence — Article does not apply } 

Delhi 220 A (C N.37) 

Art. 311 — Departmental enquiry ; against 

Sub-Inspector of Police resulting in termi- 
nation of his probation • — Error of proce- 
dure — Proceedings not vitiated — Order 
terminating probation not interfered with 
(1963) 2 Lab LJ 60 (Mad) held impliedly 
overruled by AIR 1963 SC 779. See Consti- 
tution of India. Art. 226 

Mad 275 C (C N 63) 

Art. 341 — In the absence cf a public 

notification issued bv the President a 1 person 
properly described as mochi ir. Punjab' does 
not fall within the caste of Chamars as. in- 
cluded in Constitution (Scheduled “Castes) 
Order 1950 and Constitution (Scheduled 
Castes) (Union Territories) Order 1951 . (as 
amended in 1966) — Court cannot scrutinise 
the Gazetteers and glossaries for this pur- 
pose SC 597 (C N 117) 

Art. 366(10) — Existing law — Con- 
tempt of Courts Act — See Constitution of 
India, Art. 19(l)(a) & (2) , _ 

Delhi 201 B (C N 35) (IB) 

Art. 366(12), Sch. VII. List II. Entries 

54, 51. 52, 56 and List I. Entries 92A, 30. 84 
69 — Levy of Sales Tax on incorporeal 
moveable properly is not ultra vires Art. 
366 (12) — Definition of 'Goods' appearing 
in Article 366 (12) is inclusive — Not limit- 
ed to concrete goods only — S. 2(j) and (n) 
of Madras Act (1 .of 1959) is constitutional 

Mad 284 ; B ■ (C. N ,65) 

Art. 372 — Contempt of Courts Act — 

See Constitution of India, Art. 19(l)(a) .& 
(2) Delhi 201 B (C N 35) (FB) 
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CONSTITUTION OF INDIA (Contd ) 

* Sch 6 — Assam Autonomous District 

(Constitution of District Councils) Rules 
(1951), Rules 28 (1) 29(2)(f) — Appoint- 

ment of Syiem — Procedure — See United 
Khasi & Jaintia Hills Autonomous District 
(Appointment and Succession of Chiefs and 
Headmen) Act {2 of 1959), S 3 

Assam 94 A (C N 21) 
— — Sch 6 — Election of Syiem under 
United Khasi & Jaintia Hills Autonomou-. 
District (Appointment and Succession of 
Chiefs and Headmen) Act — Writ petition 
b\ person securing highest number of votes 
held maintainable — See Constitution of 
India, Art 226 Assam 94 B (C N 21) 

—Sch. 7, List I, Entrv 30 — Levy of Sales 
Tax on m corporeal moveable property is not 
ultra vires Ait 366(12) — See Constitution 
of Incua, Art 366 (12) 

Mad 284 B (C N 6S) 
— —Sch. 7, List 1, Entry 77 — Law of con- 
tempt of Court is not bevond competency of 
Parliament — See Constitution of India, 
Art 19(1) (a) & (2) Delhi 201 B (C N 35)(FB> 

Sch 1, List I, Entry 84 — Levy of sales 

tax on incorporeal movable property is not 
ultra vires Art 366(12) — See Constitution 
of India, Art 366(12) Mad 284 B (C N 65) 

Sch 7, last I, Entry 89 — Levy of sales 

tax on incorporeal movable property is not 
ultra vires Art 3b6 (12) — See Constitution 
of India, Art 366 (12) Mad 284 B (C N 65) 

Sch 7. List I, Entry 92A— Levy of Sales 

taxon incorporeal movable property is not 
ultra vires Art 366 112) — See Constitution 
of India, Art 366(12) _ ^ _ crv 

Mad 284 B (C N 65) 

.Sch VII, List II. Entry 51— Levy of Sales 

tax on incorporeal movable property is not 
ultra vires Art 366 (12) — See Constitution 
cf India, Art 366 (12) 

Mad 284 B (C N 6a) 

Sch VII, Lost II, Entry 52— Levy of Sales 

tax cn incorporeal movable properly is not 
ultra vires Art 366 (12) — See Constitution 
of India, Art. 356 (12) , .. 

Mad 284 B (C N 65) 

. Sch VII, List II. En+ry 54 — Levy of 

Sales tax on incorporeal moveable pro- 
perty is not ultra vires Art 3b6(12) — See 
Constitution Df India, Art 366(12) 

Mad 284 B (C N 6r) 

Sch 7, List 2, Entrv 56 — Levy of 

sales tax on incorporeal moveable property 
is not ultra vires Art 366(12) — See Consti- 
tution of India, Art 366(12) 

Mad 284 B (C N 6oj 
Sch 7. List III. Entry 14 — Law of con- 
tempt of Court is not beyond the competence 
of legislature, Central or State — See Con- 
stitution of India. Art 19(1) (a) & (2) 

Delhi 201 B (C N 35) (FB) 

CONSTITUTION (SCHEDULED CASTES) 
ORDER 1950 , , 

Item 9. Part X — In the absence of a 

public notification issued by the President 
a person properly described as mocr.i in 


c, ars ; sc "“ uled « 


Punjab does not fall \uthm the caste of 
Chamars a* included in Constitution (Sche- 
duled Castes) Order 1950 and Constitution 
(Scheduled Castes) (Union Territories) 
Order 1951 (as amended in 1966) — Court 
cannot scrutinise the Gazeteers and Glos- 
saries for this purpose — See Constitution 
of India, Art 341 


SC 597 (C N 117) 
CONSTITUTION (SCHEDULED CASTES) 
(UNION TERRITORIES) ORDER 1051 
— See Constitution of India, Art 341 

SC >97 (C N 117) 
CONTI MPT OF COURTS ACT (32 of 1952) 

S l — Fundamental right of freedom 

of speech and expressicn — Freedom of 
press — Cannot override law of Contempt 
of Courts — See Constitution of India, 
Art f 9(I)(a) & (2J 

Delhi 201 B (C N 35) (FB) 

Ss 1, 4 — Person not directly interested 

in case aporoaching Magistrate in fus cham- 
bers after Court hours and asking him to 
accept bail on behalf of accused — On 
Magistrate's refusal, person threatening 
Magistrate by show of his wealth, to teach 
him a lesson — It is interference with ad- 
ministration of justice and amounts to con- 
tempt of Court — Contemner, comiderlns 
his age was administered warning ana 
was ordered to pay costs 

Delhi 214 A (C N 36) (SB) 

S9 3, 4 — Contempt of Court by one 

person — Another person taking entire res- 
ponsibility for offence and exp: easing un- 
qualified regrets — Is no ground for absolv- 
ing former — Applicability of rule to Edi- 
tor and correspondent of newspaper — 
(Constitution of India, Art 215) 

Delhi 201 A (C N 35) (FD) 

S 3 — Fundamental right of freedom 

of speech and expression — Freedom of 
press — Cannot override law of Contempt 
of Courts — See Constitution of India, Art 
lU(l)(a) & (2) 

Delhi 201 B (C N 35) (FB) 
S 3 — Contempt of Court — Interfer- 
ence with course of justice — Likelihood and 
net actual interference is essential — (Con- 
stitution of India, Art 215) 

Delhi 201 C (C N 35) (FB) 
Ss 3 and 4 — Benefit of doubt — Pub- 
lication of letter m a pending ca«e marked 
by Court only for identification — Letter 
neither proved, nor admitted in evidence nor 
read out m Court — Held that in view cf 
principle that action for contempt should be 
taken with caution and deliberation, it was 
proper to ignore publication of full text of 
letter m newspaper In peculiar facts of case 
and benefit of doubt given to accused — 
(Constitution of India. Art. 215) 

Delhi 231 E (C N 35) (TB) 
— -S. 3 — Publication of Court proceedings 
— When amounts to contempt of Court — 
Duty of press-reporters and newspapers 
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CONTEMPT OF COURTS ACT (contd.) 


pointed out — (Constitution of India, Art. 
215) Delhi 201 ? (C N 35) (FB) 

~Ss. 3 and 4 — Complaint for defama- 
tion against printer and publisher of news- 
paper — Accused publishing in their news- 
paper Court proceedings in such manner as 
to hamper fair trial of complaint by poison- 
ing public mind against complainant — Ac- 
cused held were guiltv of contempt of Court 
— Ignorance of law or inability of legal ad- 
visers to properly guide their clients though 
net a mitigating circumstance Court 
in the circumstances of case gave the con- 
temners a severe warning — (Constitution 
of India, Art. 215) 

Delhi 201 G (C N 35) (FB) 

* S. 3(2) — Held on facts that the section 

was no bar to jurisdiction of High Court 
to punish contempt of subordinate Court — 
Penal Code (1360), S. 228 

Delhi 214 D (C N 36) (SB) 
S. 4 — Contempt of Court by one per- 
son — Another person taking entire respon- 
sibility for offence and expressing unquali- 
fied regrets — Is no ground for absolving 
former — Applicability of rule to Editor and 
correspondent of newspaper — See Con- 
tempt of Courts Act (1952), S. 3 

Delhi 201 A (C N 35) (FB) 


S. 4 — - Justification and apology — 

(Constitution of India, Art. 215) 

Delhi 201 D (C N 35) (FB) 


S. 4 — Publication of letter in a pend- 
ing case marked by Court only for identi- 
fication — Letter neither proved, nor admit- 
ted in evidence nor read cut in court — 
Held that in view of principle that action 
for contempt should be taken with caution 
and deliberation, was proper to ignore pub- 
lication of full text of letter in newspaper 
in peculiar facts of case and benefit of doubt 
given to accused 

Delhi 201 E (C N 35) (FB) 


S. 4 — Complaint for defamation against 

printer and publisher of newspaper — Ac- 
cused publishing in their newspaper Court 
proceedings in such manner as to hamper 
fair trial of complaint by poisoning public 
mind against complainant — Accused held 
were guilty of contempt of Court — Ignor- 
ance of law or inability of legal advisers to 
properly guide their clients though not a 
mitigating circumstance court in the cir- 
cumstances of case gave the contemners a 
severe warning — See Contempt of Courts 
Act (1952), S. 3 

Delhi 201 G (C N 35) (FB) 

S. 4 — Contemner, considering his age 

was administered warning and was ordered 
to pay costs — See Contempt of Courts Act 
(3952), S. 1 Ddhi 214 A (C N 3G) (SB) 

g 4 _ Apology — The alleged apology 

held to be no apology 

Delhi 214 C (C N 36) (SB) 

(July) 1969 Indexes/2 


CONTRACT ACT (9 of 1872) 

S. 2 (d) and (e) — Agreement not to file 
appeal against ejectment decree if tenant 
given time to vacate — There is good con- 
sideration for agreement — See Contract 
Act (1872), S. 28 

Bom 221 (C N 38) 

S. 2(e) — Mining lease— -Supply of land 

and electricity not term of the lease — Les- 
see requesting for help and assistance of 
Government to get them — Replies by Gov- 
ernment — Not an agreement 

Orissa 152 A (C N 53) 

S. 19 — New plea — Suit for accounts 

on basis of certain agreements — Agreement 
was vitiated by fraud — Fiduciary obligation to 
inform plaintiff of true state of affairs, not 
discharged by defendant — - No suggestion 
made in High Court that plaintiff had means 
cf discovering the truth with ordinary dili- 
gence — On appeal under Art. 133 held that 
it was too late for plaintiff to raise conten- 
tion under Section 19 of Contract Act — 
See Constitution of India, Art. 133 

SC 552 A (C N 105) 

S. 25 — Acknowledgment containing 

promise to pay even by implication — 
Creates new cause of action — AIR 1951 
Raj 748, AIR 1956 Raj 12, Overruled, AIR 
1952 Raj 7 (FB), Dissented — See Limitation 
Act (1963), S. 19 

Raj 192 A (C N 38) (FB) 

S. 25(3) — Applicability — Provisions 

apply only if there is express promise to 
pay Raj 192 C (C N 38) (FB) 

Ss. 28, 2(d) and (e) — Decree for evic- 
tion — Execution — Decree-holder accept- 
ing representation of tenant not to pursue 
lemedy by way of appeal if time granted 
to vacate — Agreement reduced to writing 

— Agreement held not hit by S. 28 — It 
was a good consideration — Tenant, held, 
not entitled to prosecute appeal filed in con- 
travention of agreement — Evidence Act 
(1872), S. 115 

Bom 221 (C N 38) 
S. 56 — Contract becoming impossible 

— Force majeure — Meaning — Force 

majeure clause — Rule of ejusdem generis 
applies — (Words and Phrases — Force 
majeure) Orissa 152 F (C N 53) 

— -S. 65 — Plaintiff agreeing to adjust 
amounts due from defendant — Defendant 
agreeing to convey his lands to plaintiff — 
Agreement not void ab initio — Plaintiff en- 
titled to his dues both under S. 65 and 
S. 70 — See Contract Act (1872), S. 70 

Orissa 171 C (C N 58) 
Ss. 70, 65 — Plaintiff agreeing to ad- 
justment of amount due to him from defen- 
dant — Defendant to convey title in lands 
to him after conversion into raiyati — Con- 
tract is not void ab initio — Plaintiff is en- 
titled for refund under S. 65 as well as 
under S. 70 Orissa 171 C (C N 58) 

— - — S. 72 — Non-delivery of consignment — 
Claim for special damages — See Railways 
Act (1890), S. 72 (Old) 

Assam 84 E (C N 18) 
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CONTRACT ACT (contd ) 

S 171 — Fiduciary relationship between 

legal repiesentative of deceased part- 
ner and surviving partners — See Partner- 
ship Act (1932). S 46 

Mad 257 D (C N 58) 
Ss 186, 188 — General power of attor- 
ney in Urdu — Use of word ' sulah” does 
not include reference to arbitration — Ex- 
pression means only * compromise” — Dif- 
ference between compromise and reference 
to arbitration explained AIR 1947 Nag 17, 
Not foil — (Power of Attorney Act (1882), 
S 2) — • (Civil P. C (1908), O 3, R 4, O 23 
R 3) — (Words and Phrases — * Sulah ’ and 
"Supurd Salisi”, meaning of) 

Andh Pra 211 (C N 64) 

S 188 — General power of attorney in 

Urdu — Power to compromise — Construc- 
tion of power of attorney — See Contract 
Act (1872), S 186 

Andh Pra 211 (C N 64) 

S 188 — Possession of care-taker — It 

is possession of principal 

Her 214 C (C N 52) 
COURT-FEES ACT (7 of 1870) 

See under Court Fees and Suits Valuations 
COURT FEES AND SUITS VALUATIONS 
— COURT-FEES ACT (7 of 1870) 

S 13 — Return of plaint on ground of 

under-valuation of claim — Appeal — Plain- 
tiff directed to delete prayer for recovery 
of building for purpose of bnnEing suit 
within jurisdiction of Munsiff Court — Pre- 
sentation of plaint after deletion of prayer 

— Plaintiff entitled in the interest of jus- 
tice to Court-fee already paid — Civil P C 
(1908), O 7, R 10, S 151 

Ker 203 (C N 47) 
Sch II, Art 17A (Orissa) — Interpre- 
tation of Cols 1 and 3 — Suit for partition 

— Appeal — Jurisdictional value should be 

same as that of plaint and same court-fee is 
payab)e Orissa 167 (C N 56) 
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CRIMINAL PROCEDURE CODE (5 of 1898) 

S 4(h) — Final report by Police — 

Protest petition with request to call upon 
police to submit charge sheet and to take 
action against opposite party — Protest peti- 
tion was to be treated as petition of com- 
plaint — See Criminal P C (1898), S 200 
Orissa 149 (C N 52) 
— - — S 4{l)ft) — Public Prosecutor — ^"Enga- 
ging” lawyer for State — Lawyer, if public 
piosecutor • — See Criminal p. C (1898), 
S 492(2) Cal 321 A (C N 57) 

~ — S 4(l)(t) — Assistant Public Prosecutor 
is unknown to law — See Criminal Proce- 
dure Code (5 o£ 1 898). ^ ^ 

Ss 4(1) (t), 492(2), 270 — Duty of Pub. 

lie Prosecutor of District pointed out 

Cal 321 O (C N 57) 


CRIMINAL 1*. C ' (contd ) i , 

appointment — See Criminal P C (1898), 
S 49 <? (2 ol , Cal 321 A (C N 57) 

r b 35 — word ’may’ — It not only con- 

fers a power but also unposes a duty of put- 
ting it in use — Passing of cumulative sen- 
tence — Duty of Court 

Orissa 146 (C N 50) 

S 54 — Power under the P D Act is 

m addition to those contained in the Cr 
P Code — See Public Safety — Preventive 
Detention Act (1950), S 1 

Tripjra 44 C (C N 30) 

Ss 83, 84, 101 — Court receiving searcli 

warrant for execution — Not required to 
decide its legality 

Cal 340 A (C N 58) 

S 83 — Removal of seized article to 

Court issuing search warrant — See Crimi- 
nal P C (1898), S 99 

Cal 340 B (CN 58) 

Ss 83, 537 — Issuing Court puttirg the 

name of executing Court in the form of 
starch warrant — Mere technical irregularity 
— Warrant valid Cal 340 C (C N 58) 

S 84 — Court receiving search warrant 

fer execution — Not required to decide its 
legality — See Criminal P C (1898), S 83 

Cal 340 A (C N 38) 

Ss 90, 4 Q 2, 270, 236 — Issue of summons 

to material witnesses — Investigating officer 
reporting that witness could not be found — 
Held, that it was duty of prosecution to pray 
for a warrant and proclamation for com- 
pelling production of witness and that the 
Public Prosecutor failed in discharging hi* 
legal function 

Cal 321 J (C N 57) 


~ — S 10(2) — Appointment of Public Pro- 
secutor "Engaging lawyer” far State, if 


Ss 99, S3, 101 — Removal of seized 

articles to Court issuing search warrant — 
Within discretionary power of the Cqurt ex- 
ecuting search warrant — Refusal to send 
certain articles not sufficiently identified — 
Valid Cal 340 B (C N 58) 

S 101 — Court receiving search 

warrant for execution — Not required to 
decide its legality — See Criminal P C 
(1898), S 83 Cal 340 A (C N 58) 

S 101 — Removal of articles seized to 

Ccurt issuing search warrant — See Crimi- 
nal P C (1898), S 99 

Cal 340 B (C N 58) 

S 146 — Civil Court of competent 

jurisdiction — Competency as to territorial 
and not pecuniary jurisdiction is required 

— AIR 1968 Pun j 301. Dissented from. 

Assam 81 B (C N 17) 

Ss 146 (IB) and (ID), 435. 439 — 

Final order under S 146 (IB) — Revi- 
sicn against not barred by S 146(1D) - — AIR 
I960 All 599 and AIR 1959 Cal 366, Dissent- 
ed from Assam 81 A (C N 17) 

S. 146 (1) — Reference to Civil Court 

— Magistrate should always draw up a 
statement of the case — Mere omission to 
do so cannot, however, be fatal to the vali- 
dity of the proceedings 

Assam 81 C (C N 17) 
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CRIMINAL P. C. (contd.) 

S. 154 — Cooking up story — Nothing is 

more reprehensible than to cook up a story 
for recording an F. I. R. and attempt to im- 
prove the cooking of the story at the trial 
stage in any case — It is more so when it 
is done, to foist a charge of murder — 
[Their Lordships recorded emphatic condem- 
nation of the performance of the prosecu- 
tion in the case and expressed their deep 
disappointment at callousness of the trial 
Judge revealed in the record at not noting 
this] — Evidence Act (1872), S. 3 

Cal 321 L (C N 57) 

S. 156 — Final report by police — The 

magistrate had no power to call for a 
charge sheet — See Criminal P, C. (1898), 
S. 200 

Orissa 149 (C N 52) 

S. 169 — Final report by police — The 

Magistrate had no power to call for a charge 
sheet — See Criminal P. C. (1898), S. 200 

Orissa 149 (C N 52) 

S. 173 — • Final report by police — The 

magistrate had no power to call for a 
charge sheet — See Criminal P. C, (1898), 
S. 200 Orissa 149 (C N 52) 


Ss. 190 and 247 — Report of excise 

officer under S. 77 Bihar and Orissa Excise 
Act — Is a police report and not a complaint 
for purposes of Ss. 190 and 247 — Absence 
\ of Excise Officer on date of hearing — Ac- 
quittal of accused under S. 247 is illegal — 
Bihar & Orissa Excise Act (2 of 1915), S. 77 
— Powers of Excise Officer 

Pat 253 (C N 64) 

Ss. 195 (l)(c), 476. 479A — Penal Code 

(I860), Ss. 471, 467 — Suit based on forged 
cheque — Criminal Court taking cognisance 
of offence under S. 471 — Sanction of the 
Civil Court not necessary under S. 195 (1) (c) 

Guj 195 A (C N 36) 


S. 196A — Conspiracy can have plurality 

of objects — Charge-sheet showing various 
objects of conspiracy including commis- 
sion of offences of forging passports and frau- 
dulently and dishnestly using them as genu- 
ine for enabling passengers to go abroad — 
Nq distinction can be made between primary 
and subsidiary objects — To such a case sub- 
section (2) and not sub-s. (1) would apply 
— Trial under S. 196A is not invalid because 
the primary object was to send people 
abroad which by itself is not 'an offence — 
Penal Code (i860), Ss. 120B, 471 

Punj 225 A (C N 41) 


S. 196-A — Sanction of Government — 

'Government’, meaning of — Order should 
be in name of Governor and duly authenti- 
cated — Proof — Order can, however, be 
challenged on the ground that it was made 
by person not authorised — Consideration 
of Rules of business of Government fram- 
ed under Art. 166(3) — Order made by 
Home Secretary without reference to Minis- 
ter-in-charge of department — Order is 
invalid — Constitution of India, Arts. 16G 
(3), 154 • Punj 225 B (C N 41) 


CRIMINAL P. C. (contd.) 

■ S. 198-B — Provisions of, are not pari 

materia under those of S. 20, Prevention of 
Food Adulteration Act, 1954. AIR 1963 Orissa 
158, Dissented from — See Prevention of 
Food Adulteration Act (1954), S. 20 (as it 
stood prior to amendment by Act 49 of 
1964) Delhi 198 B (C N ‘ 34) 

Ss. 200, 202, 203, 156, 169, 173, 190(l)(b), 

4, 537 — Final report by police — Protest 
petition with request to call upon police to 
submit charge sheet and to take action 
against opposite party — Dismissal of peti- 
tion without examining petitioner on oath 
and without proceeding in accordance with 
provisions of Chapter 16, held contrary to 
law — Though the Magistrate had no power 
to call for a charge-sheet it does not mean 
that petitioner should be disentitled to get 
relief provided by law — Protest petition 
was to be treated as petition of complaint 

Orissa 149 (C N 52) 
S. 202 — Police investigation not order- 
ed — Magistrate cannot look into statements of 
witnesses recorded by police or to result of 
enquiry embodied in final report — See 
Criminal P. C. (1898), S. 200 

Orissa 149 (C N 52) 

S. 203 — Material on which Magistrate 

can act, explained — See Criminal P. C. 
(1898), S. 200 

Orissa 149 (C N 52) 
S. 237 — Charge of conspiracy of forg- 
ing passport and other travel documents 

— Accused acquitted of charge of forging 
passport — Conviction for forging other 
related document not illegal, when accused 
knew of the charge and was not prejudiced 

— See Criminal P. C. (1898), S. 537 ’ 

Punj 225 C (C N 41) 

S. 247 — Word '"day” does not mean 

whole working day — Absence of complain^ 
ant at time when case is called on — Court 
is justified in acquitting accused without 
waiting for whole day to see whether corji- 
plainant appears 

Andh Pra 222 A (C N 69) 

Ss. 247, 417 (3), 423 — Acquittal of acg 

cused under S. 247 — Appeal under Sec. 417 

— High Court can decide sufficiency of cause 
of non-appearance of complainant — On 
satisfaction it can set aside the acquittal 

Andh Pra 222 B (C N 69) 

Ss. 247 and 259 — Non-cognizable of r 

fence — Death of complainant — Magistrate 
has discretion to substitute fit and willing 
complainant Mys'221 (C N 45) 

S. 247 — Report of excise officer under 

5. 77 Bihar and Orissa Excise Act — Is a 

police report and r.ot a complaint for pur- 
poses of Ss. 190 and 247 — Absence of Ex- 
cise Officer on date of hearing — Acquittal 
of accused under S. 247 is illegal — Powers 
of Excise Officer — See Criminal P. G, 
(1898) S. 190 ■ ' Pat -253 (C N 64) 

S 256 — Statements of prosecution wit- 
nesses previously recorded — Must be made 
available to accused for his defence — State- 
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CRIMINAL P, C. (could ) 
ment«s not with prosecution but with third 
party — - Accused can summon such third 
party — See Evidence Act (1872), S 145 
Orissa 176 B |CN 59) 

— S 259 — Non-cognizable offence — 
Death of complainant — Magistrate has dis- 
cretion to substitute fit and willing com- 
plainant — See Criminal P C (1898), S 247 

„ Mys 221 (C N 45) 

— — S 270 — See Criminal P C (18<18), 
S 492(2) Cal 321 A (C N 57) 

S 270 — • Public Prosecutor must be 

fair to Court, independent and unbiased — 
See Criminal P C (1898), S 492 

Cal 321 G (C N 57) 
— — S 270 — Material witnesses summoned 
but not attending - — Investigating officer 
report mg that witness could not be found 

— Duty of prosecution to ask for wan ant 
and proclamation, pointed out — See Cri- 
minal P C (1893), S 90 

Cal 321 J (C N 57) 
Ss 270, 492(2), 4 (l)(t) — Assistant Pub- 
lic Prosecutor is unknown to law — (Per 
/maresh Roy J ) 

Cal 321 N (C N 57) 

S 270 — Duty of Public Prosecutor of 

Distnct. pointed out — See Cuminal P C 
(1898), S 4(l)(t) Cal 321 O (C N 57) 

S 286 — Public Prosecutor must be lair 

to court, independent and unbiased — See 
Cnminal P. C (1898). S 492 

Cal 321 G (C N 57) 

S 286 — Material witnesses summoned 

but not attending — Investigating Officer 
reporting that witness could not be found 
— Duty of prosecution to ask for warrant 
and proclamation, pointed out — • See Cri- 
minal P C (1898), S 90 

Cal 321 J (C N 57) 
Ss 290. 367 — Appreciation of evidence 

— Judgment should not show complete 
negation pi presumption of innocence of ac- 
cused — There is no presumption in law 
of absolute truthfulness of prosec atioii wit- 
nesses — Duty of Court to weigh the pro- 
bability of prosecution evidence, pointed out 
— Evidence Act (1872) Ss 3 and 114 

Cal 321 E (C N 57) 
S 340 — Adjournment — Defence coun- 
sel absent — Trial continued — Propriety 

— See Criminal P C, (1698) S 344 

Cal 321 B (C N 57) 


S 340 — 'Appointment of defence coun- 
sel by Government — Counsel appointed 
absent due to illness — Appointment of an- 
other counsel on same day without being 
furnished with brief and continuing with 
trial — It is negation of fair trial — Court’s 
duty pointed out — Constitution of India, 
Arts 22(1) and 225 

Cal 321 C (C N 57) 

S 342 — Purpose of examination under 

— AH possible questions not asked — Accus- 
ed fully made aware of case against him — 
Proceeding are not vitiated 

Puni 225 D (C N 41) 


CRIMINAL I* C. (contd ) 

~Z Ss 344 and 340 — Adjournment ~ 
Counsel for defence absent due to illness — 
inal continuing in absence of defence law- 
yer — Propriety — Constitution of India. 
Art 22(1) Cal 321 B (C N 57) 

~ — S 367 • — Appreciation of evidence — 
See Evidence Act (1872), S 3 
“ — S 367 — Appreciation of evidence — 
Truthfulness of witness — Presumption — 
Judgment should not show complete negation 
of presumption of innocence of accused — 
See Criminal P C (1898). S 290 

Cal 321 E (C N 57) 

S 367 — Conflict between oral evidence 

of eye-witnesses and medical evidence — 
Duty of Court - See Evidence Act (1872), 
S 3 Cal 321 I (C N 57) 

S 417 — Acquittal under S 247 setting 

aside of m appeal — See Cnminal P C 
(1898). S 247 

Andh Pra 222 B (C N G9) 

S 423 — Acquittal under S 247, setting 

efide of, in appeal — See Criminal P C 
(1898), S 247 

Andh Pi a 222 B (C N 69) 
S 423 — Appeal — Retrial — Prosecu- 
tion unable to prove offence against accused 

— Matenals in evidence Do nting strongly to 
accused’s innocence — Retrial not ordered 
as it would enable prosecution to brush up 
defects appearing in th‘- evidence given in 
the tnal — Accused acquitted 

Cal 321 D (C N 57) 
S 423 (1) — Held eye- witnesses’ evi- 
dence stood discredited and conviction 
based on it wrong — See Evidence Act 
(1872), S 3 

Cal 321 I (C N 57) 
S 435 — Final ordei under S 14G (1 B) 

— Revision not barred by S 146 (ID) — 
AIR 1963 All 599 and AIR 1959 Cal 366 
Dissented from — See Criminal P C (1898), 

S 146 (IB) and (ID) 

Assam 81 A (C N 17) 
S 439 — Final order under S 146 (IB) 

— Revision not barred by S 146 (iD) — 
AIR 1963 All 599 and AIR 1959 Cal 366 
Dissented from — See Cnminal P C (1898), 

S 146 (IB) and (1D5 

Assam 81 A (C N 17) 
S 476 — Suit based on forged cheque 

— Criminal Court taking cognizance under 
S 471. Penal Code — Sanction of Civil 
Court is not necessary — See Cnminal 
P. C (1898), S 195(i)(c) 

Guj 195 A (C N 36) 

S 479A — Suit on forged cheque — * 

Civil Court taking cognizance under Sec- 
tion 471. Penal Code — Sanction of C»v»l 
Court is not necessary — See Criminal P C 
(1898). S 195(l)(c) 

Guj 295 A (CN 36) 

Ss 492, 270, 286 — Public Prosecutor 

must be fair to Court, independent and un- 
biased Cal 321 G (C N 57) 

S 492 — Matenal witnesses summoned 

but not attending — • Investigating Offi* 
cer reporting that witnesses could not be 
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CRIMINAL P. C. (contd.) 

found — Duty of prosecution to ask for 
warrant and proclamation, pointed out — 
See Criminal, P. C. (1898), S. 90 

Cal 321 J (C N 57) 

S. 492 (1) — Court took judicial notice 

of the fact that in 1966-67 there had been 
for the district of 24 parganas, a Public Pro- 
secutor appointed generally by the State 
Government under Section 492 (1) — Evi- 
dence Act (1872), Ss. 56 and 57 

Cal 321 M (C N 57) 

Ss. 492 (2), 270, 10 (2) and 4 (1) (t) — 

Appointment of Public Prosecutor — Addi- 
tional District Magistrate ’engaging’ lawyer 
on behalf of State — Does not amount to 
appointing a lawyer as Public Prosecutor — 
Conduct of case by such lawyer is illegal 

— Trial is vitiated — Duty of Court indi- 

cated — Legal Remembrancers’ Administra- 
tive Manual (West Bengal), Chap. II, Part VI, 
Para 9 (i) and (ii) (as amended) and Ap- 
pendix ’E’ Cal 321 A (C N 57) 

S. 492 (2) — Defence lawyer not able 

to carry out his duties properly — Duty of 
Court pointed out — See Criminal P. C. 
(1898), S. 537 

Cal 321 H (C N 57) 
S. 492 (2) — Assistant Public Prosecu- 
tor is unknown to law — See Criminal Pro- 
cedure Code (5 of 1898), S. 270 

Cal 321 N (C N 57) 

S. 492 (2)-— Duty of Public Prosecutor 

of District, pointed out — See Criminal 
P. C. (1898), S. 4(l)(t) 

Cal 321 O (C N 57) 

Ss. 497, 498 — Principles governing 

grant of bail — Dacoity — Accused persons 
not concealing their identity before com- 
mitting offence — No ground to hold prima 
facie evidence against them as unbelievable 

— (Penal Code (1860), Ss. 395, 397) 

Tripura 42 A (C N 9) 
Ss. 497, 498 — Probability of abscond- 
ing — Grant of bail, not proper — Penal 
Code (1860), Ss. 395. 397 

Tripura 42 B (C N 9) 

Ss. 497, 498 — Grant of bail — Matters 

to be considered Tripura 42 C (C N 9) 


Ss. 497 498 — Dacoity case involving 

five accused — Two of them released on 
bail — Case against remaining three accus- 
ed prima facie stronger than against those 
released on bail — Refusal to grant bail 
to these three does not amount to discrimi- 
nation Tripura 42 D (C N 9) 

S. 4.98 — Principles governmg _ grant of 

bail in dacoity cases — See Criminal P. C. 


(1898), 3. 497 

Tripura 42 A 

S. 498 — Probability of accused 

ing — Grant of bail not proper — 
rninal P. C. (1898), S. 497 

Tripura 42 B 
-S. 498 — Matters to be taken 


sideration when granting bail — 
minal P. C. (1898), S. 497 

Tripura 42 C 
S. 498 — Release on bail — 


(C N 9) 
abscond- 
See Cri- 

(C N 9) 
into con- 
See Cri- 

(C N 9) 

Docoity 


CRIMINAL P. C. (contd.) 
case — Refusal of bail to those against whom 
prima facie stronger case — No discrimi- 
nation — See Criminal P. C. (1898), S. 497 
Tripura 42 D (C N 9) 

S. 499 — Consideration of bail bond 

after Court hours — Duty of Magistrate 

Delhi 214 B (C N 36) (SB) 
— -Ss. 537, 492 (2) — Failure of justice — 
Illegal appointment of Public Prosecutor — 
Defence lawyer not able to carry out his 
duties properly — Failure of Judge to weigh 
prosecution evidence properly — Held, 
there was prejudice to accused and failure 
of justice — Had there been only an illegal 
appointment of Public Prosecutor, the ir- 
regulaiitv would have been curable under 
S. 537 Cal 321 H (C N 57) 

S. 537 — Issuing Court putting name of 

executing Court in form of search warrant 

— It is mere irregularity — See Criminal Pro- 
cedure Code (5 of 1898), S. 83 

Cal 340 C (C N 58) 
S. 537 — Final report by police — Pro- 
test petition with request to call upon 
police to submit charge sheet and to take 
action against opposite party — Dismissal 
petition without examining petitioner on 
oath and without proceeding in accordance 
with provisions of Ch. 16, held contrary to 
law — Failure to examine petitions on oath 
is irregularity — See Criminal P. C. (1898), 
S. 200 Orissa 149 (C N 52) 

— -Ss. 537, 237 — Charge of conspiracy of 
forging passport and other travel documents 

— Accused acquitted of charge of forging 
passport — Conviction for forging ether 
related document not illegal, when ac- 
cused knew of the charge and was not 
prejudiced — Penal Code (I860), S. 466 

Punj 225 C (C N 41) 
DEED — CONSTRUCTION 

See (1) Evidence Act (1872), S. 91. 

(2) Government Grants Act (1895), 

S 3. 

(3) T.‘ P.’ Act (1882), S. 8. 

DOCTRINE OF ECLIPSE 

See Constitution of India, Art. 13. 

EASEMENTS ACT (5 of 1882) 

-S. 15 — Orchard in enjoyment of vil- 
lage community for over twenty_ years — 
Community deemed to have acquired ease- 
ment — See Civil Pi'ocedure Code (5 of 
1908), S. 1 00 

Pat 928 (C N SQ) 
EAST PUNJAB URBAN RENT RESTRIC- 
TION ACT (3 of 1949) 

See Under Houses and Rents. 

EDUCATION 

—RAJASTHAN UNIVERSITY ACT 
-Statute 26 (4) — Powers of Govern- 
ment to prescribe conditions for admission 
Raj 182 B (C N 37) 


ELECTRICITY ACT (9 of 1910) 

S. 39 — Complaint by Chief Engineer — 

He is "person aggrieved” — Complaint, proper 
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ELECTRICITY ACT (contd.) 

— See Electricity Act (1910), S 50 

Mad 280 (C N 64) 

Ss 50, 39 — Expressions "Person ag- 
grieved" and "at the instance of” m S 50 
~ Meaning — Complaint under S 39 by 
.Chief Engineer of Electric Supply Corpora- 
tion held proper 

Mad 280 (C N 64) 

EVIDENCE ACT (1 of 1872) 

~~ — S 3 • — Appreciation of evidence — See 
Criminal P C (1898). S 367 

S 3 — Bigamy — Proof of second 

marriage — Evidence held not enough • — 

See Penal Code (1860), S 494 

Assam 90 (C N 19) 


Ss 3. 45 and 59 — Criminal P C 

(1898), Ss 367, 423 (1) — Medical evidence 
conflicting with oral evidence of eye-wit- 
nesses — Oral evidence of eye-witnesses not 
corroborated in material particulars by any 
circumstantial evidence — Held, eye-wit- 
nest es* evidence stood discredited and Court 
was wrong m convicting accused on such 
evidence Cal 321 I (C N 57) 

S 3 — - Attempt to improve upon pro- 
secution Story — Effect — See Criminal 
Procedure Code (5 of 1898), S 154 

Cal 321 LfCN 57) 
S 3 — "Proved”— -Best judgment assess- 
ment — Quantum of escaped turnover — 
Proof of — See Sales Tax — M P Gene- 
ral Sales Tax Act 1958 (2 of 1959), S 19 (1| 
Madh Pra 134 A (C N 37) 
S 3 — Circumstantial evidence — Con- 
viction based on — . Nature of circumstan- 
tial evidence required 

Punj 225 F (C N 41) 


S 3 — Circumstantial evidence — Exis- 
tence of agreement — Partnership Act (1932) 
Sections 42, 47 — Contract to continue 
partnership after death of a partner mav 
be implied from conduct of parties — Limi- 
tation Act (1908) Art 106 — Two brothers 
A and B entering > into partnership — Bdied 
on 3-11-1957 — Heirs of B continuing busi- 
ness till its dissolution on , 5-2-1958 by 
mutual consent — A filing suit for rendi- 
tion of accounts on 4-2-1961 — A’s suit held 
to be within time — AIR 1952 All 506 and 
AIR 1921 Mad 708 Diss from 
^ - - Punj 244 A (C N 42) 

S 5 — Interested and partisan witnesses 

— Appreciation of evidence — Communal 
not — Witness belonging to one community 

— Duty of Court — (Penal Code (1860), Sec- 
tion 147 ■ — Evidence) v 

Orissa 176 A (C N 59) 

Ss 17 and 18 *— Entries in partnership 

books are pnma facie evidence against each 
Of partners Mad 257 B (C N 581 

— - S 18 — Bigamy - — Second marriage 
must be proved — Admission is not enough 

— See Penal Code (1860), S 494 

Assam 90 (C N 19) 


EVIDENCE ACT (contd ) 

® .18 ~ Entries in partnership books 
are pnma facie evidence against each of 
partners — See Evidence Act (1872), S 17 
_ ^ Mad 257 B (C N 58) 

— — -o 45 — Expert evidence — Admission 
of evidence of expert — Fact that he was 
competent to give expert evidence must be 
pioved — Law does not permit assumption 
without evidence on material point of com- 
petence Cal 231 F (C N 57) 

S 45 — Conflict beeween oral evidence 

of eye-witnesses and medical evidence — 
—Duty of Court— See Evidence Act (1872), 
S 3 Cal 321 I (C N 57) 

— -S 45 — Medico legal jurisprudence — 
Medical expert performing post-mortem exa- 
mination 13 hours after death, reporting 
rigor mortis — No information if there was 
any element of cadaveric rigidity or spasm 
present — Cadaveric spasm occurs in cases 
in which death was immediately preceded 
by state of great nervous tension or excite- 
ment caused by terror or struggle — Ca- 
daveric spasm is to be distinguished from 
ngor mortis and is not rigor mortis — Medi- 
cal evidence of the expert, held, could not 
be relied upon — Medico-legal jurispru- 
dence Cal 321 K (C N 57) 

Ss 45 and 47 — Accused charged with 

forgery — Conviction can be based solely , 
on expert testimony, though as a measure , 
of precaution the evidence should be cor- 
roborated by other evidence — Penal Code 
(1860), Ss 465 471 

Punj 225 E (C N 41) 
S 47 — Accused charged with forgerv 

— Conviction can be based solely, on ex- 

pert , testimony, though as a measure of 
precaution the evidence should be corrobo- 
rated by other evidence — See Evidence 
Act (1872). S. 45 Punj 225 E (C N 41) 

Ss. 56 and 57 • — Judicial notice of the 

fact that in 1966-67, there had heen lor dis- 
trict of 24 paraganas, a Public Prosecutor, 
appointed generally — See Criminal P C 
(1898). S. 492 (1) Cal 321 M (C N 57) 

S 59 — Conflict between oral evidence 

of eye-witnesses and the medical evidence 

— Duty of Court — See Evidence Act (1872) 

S3 Cal 321 I (C N 57) 

Ss 91 to 98 — Terms of document — 

Construction — Extrinsic evidence — Admi- 
ssibility . Bom 231 A (C N 40 

• S 92 proviso (6) — Scope — Proviso 

is of exceptional nature and is of a substan- 
tive nature itself — It is not an exception 
to the rule laid down m the mam part ol 
the section Bom 231 D (C N 41) 

S 92 proviso (6) — Proviso (6) is an 

exception, to mam rule in the section — 
See Civil P C (1908), Preamble — • Inter- 
pretation of statutes — Proviso 

Bom 231 E (C N 41) 
Ss 101 to 104 — Benami Transaction 

— Determination — Motive, source of con- 
sideration possession of property and its 
enjoyment, custody of title deeds are the 
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EVIDENCE ACT (contd.) 

features, whose effect either severally or 
cumulatively has to be considered — Onus 
hes on the person who pleads benami nature 
. Mad 252 A (C N 571 

Section 108 — Presumption of death in 
respect of a person not heard of for seven 
years — There is no presumption of date 
of death — Onus to prove that death took 
place within seven years lies on person who 
claims a right to the establishment of 
which the fact is essential. 


Ker 213 (C N 51) 
S. 114 — Order of remand not men- 
tioning provision of law — Presumption is 
that it is passed under O. 41 R. 23 Civil 
P. C. — See Civil P. C. (1908). O. 41 R. 23 
Andh Pra 216 A (C N 67) 

S. 114 — There is no presumption of 

absolute truthfulness of prosecution wit- 
nesses — See Criminal P. C. (1898), S. 290 
Cal 321 E (C N 57) 

S^ 114 — Limitation Act (1963) Arts. 64 

and 65 — Co-owners — Adverse possession 
— Ouster — Inference of ouster or exclu- 
sion — See Limitation Act (1963) Art. 64 
Ker 222 A (C N 53) 

S. 114 Ulus (e) — Approval of transport 

scheme — Presumption — See Motor Vehi- 


cles Act (1939), S. 68-D 

Mys 215 G (C N 44) 
— — S. 115 — S. 12(7), U. P. Consolidation of 
Holdings Act creates estoppel by record 

— See Tenancy Laws — U. P Consolida- 
tion of Holdings Act (5 of 1954). S. 12 (7) 

All 342 F (C N 59) (FB) 

S. 115 — Agreement not to file appeal, 

against eviction decree, if tenant given time 

— Time given — Tenant is precluded from 

filing appeal — See Contract Act (1872). 
S. 28 Bom 221 (C N 33) 

S. 115 — C. P. and Berar Regulation 

of Accommodation Act (23 of 1946) S. 2 — 
C. P. and Berar Letting of Houses and Rent 
Control Order 1949, Cl. 12-A — Prohibi- 
tion under, to sublet accommodation except 
by written permission of landlord — Ten- 
ant subletting accommodation only with oral 
permission — Subletting is unlawful — Oral 
permission by landlord , cannot operate as 
waiver of benefit of prohibition — He is 
not estopped from pleading that subletting 
is unlawful Madh Pra 130 C (C N 3G) 

— — Ss. 145 and 155 — Previous statements 
of prosecution witnesses reduced into writ- 
ing — Right of accused to ask prosecution 
to make them available for his defence— - 
Statement not in possession of prosecution 
but -of third party — Accused should sum- 
mon such person — (Criminal P. C. 0 898k 
S. 256) Orissa 176 B (C N 59) 

S. 155 — Statements of prosecution 

witnesses previously recorded Hse for 
impeachment, right of accused See Evi- 
dence Act (1872), S. 145 

Orissa 1<6 B (C N o9) 


EXPERT EVIDENCE ^ ' 

See Evidence Act (1872) S. 45. 


GENERAL CLAUSES ACT (10 of 1897) 

S. 3 (36) — Copyright is incorporeal 

moveable property 

Mad 284 A (C N 65) 
GOVERNMENT GRANTS ACT (15 of 1895) 
S. 2 — Ss. Ill and 114 Transfer of Pro- 
perty Act (1882) do not apply to govern- 
ment Grants — See Mines and Minerals 
(Regulation and Development) Act (1957), 
S. 5 Orissa 152 G (C N 53) 

S. 3 — Government grants should be 

construed according to tenor of the grant— 
See Mines and Minerals (Regulation and 
Development) Act (1957), S. 5 

Orissa 152 G (C N 53) 
GOVERNMENT OF INDIA ACT (1935) (26 
GEO V & 1 EDW. VIII c 2) 

S. 100 — Central legislature was com- 
petent to enact Emport and Export (Control) 
Act 1947 — See Imports and Exports (Con- 
trol) Act (1947) S. 3 

Bom 224 A (C N 39) 

S. 107 (2) — C. P. & Berar Letting of 

Houses and Rent Control Order (1949) falls 
under Entry 21, List II, Sch. VII and is 
net ultra vires — See Houses and Rents 
— C. P. and Berar Regulation of Letting of 
Accommodation Act (11 of 1946), S. 6 

Madh Pra 130 A (C N 36) 

List 1, Entry 19 — Import and Export 

(Control) Act 1947 and Import (Control) 
Order (1955) are covered by Entry 19 — 
See Imports and Exports (Control) Act 
(1947) S. 3 Bom 224 A (C N 39) 

Seventh Schedule List II Entry 21 — 

C P. & Berar Letting of Houses and Rent 
Control Order (1949) falls within Entry 21 
and is not ultra vires — See Houses and 
Rents — C. P. and Berar Regulation of Lett- 
ing of Accommodation Act (11 of 1946), 

S. 6 Madh Pra 130 A (C N 36) 


HINDU ADOPTIONS AND MAINTEN- 
ANCE ACT (78 of 1956) 

S. 25 — Decree or agreement ■ fixing 

amount of widow’s maintenance — S. 25 
is no bar to widow claiming increased main- 
tenance due to- change of circumstances ir- 
respective of whether decree or agreement 
was prior to or subsequent to Act 

Andh Pra 213 (C N 65) 


HINDU LAW 

Charitable endowment — Succession — 

Rule of — Charitable trust created by will 
— No direction as to line of succession — 
Ordinary rule of inheritance applies — Sister 
precedes distant agnate — (Hindu Law of 
Inheritance (Amendment) Act (1929). Sec- 
tion 2) SC 569 A (C N 110) 

Charitable endowments — Tank can be 


an object of charity — Inam in favour of 
the "uracheruvu” (tank) — Tank must be 
considered a charitable institution within 
the meaning of Andhra Act 37’ of 1956 — ' 
Andhra Inams (Abolition and Conversion 
into Ryotwari) Act. 1956, S. 2 (E) 

SC 5G3 A (C N 108) 
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HINDU LAW (contd.) 

-Partition — Unregistered partition deed 

can be looked into to establish severance of 
status AIR 1962 Andh Pra 443 Overruled 
LPA No 44 of 1963, D /- 1-10-1965 Partiallv 
Overruled — See Registration Act (1903), 
S 49(c) Andh Pra 242 (C N 76) (FB) 

— — Succession — Thika tenancy held by 
late Karta in absolute severalty — • Tenancy 
devolves by succession and not by survivor- 
ship — See Civil P. C. (1908), Or 1 R 13 
Cal 360 (C N 60) 
HINDU LAW OF INHERITANCE (AMEND- 
MENT) ACT (2 of 1929) 

- — S 1 (2) — Property — Whether heredi- 
tary trusteeship is 'property' — (Quaere) 

SC 569 B (C N 110) 
— — S 2 — Succession — Rule of — Chari- 
table trust created by will — No direction 
as to line of succession — Ordinary rule of 
inheritance applies — Sister precedes dis- 
tant agnate — See Hindu Law — Charita- 
ble endowment 

SC 569 A (C N 110) 
HINDU MARRIAGE ACT (25 of 1955) 

— — S 17 — Bigamy — Second marriage 
not proved — Admission is not enough — 
See Penal Code (1860), S 494 

Assam 90 (C N 191 


HOUSES AND RENTS 
— C.P AND BERAK LETTING OF HOUSES 
AND RENT CONTROL ORDER, (1949) 

Cl 12~A — Clause is not ultra vires — See 

Houses and Rents— C. P and Berar Regu- 
lation of Letting of Accommodation Act (11 of 
1946) S b Madh Pra 130 A (C N 36i 

— -Cl 12-A — Permission to sublet must 
be m writing — Sec Evidence Act (1872), 
S 115 Madh Pra 130 (C N 36) 

-CP. AND BERAR REGULATION OF 
LETTING OF ACCOMMODATION ACT 
(11 of 1946) - , 

— — S 2 — Cl 1 12-A of C. P. and Berar 
Lettmg of Houses and Rent Control Order, 
1649, is not ultra vires — See Houses and 
Rents — C P. and Berar Regulation of Lett- 
ing of Accommodation Act (11 of 1946) S 6 
Madh Pra 130 A (C N 36) 
S 2 — Permission of landlord to sub- 
let must be in writing — See Evidence Act 
(1872), S 115 Madh Pra 130 C (C N 35) 
— — Ss 6, 2 — Orders under S. 2 — C P. 
end Berar Letting of Houses and Rent Con- 
trol Order, 1949, Cl 12A — Validity of — 
Not ultra vires or unconstitutional — (Gov- 
ernment of India Act (1935) S 107 (2) Entry 
21, List II, Seventh Schedule) — S A. No 357 
of 1962 D /- 27-11-1962 (MP) and AIR 1959 
Bom 98 Overruled 

Madh Pra 130 A (C N 3G) 
—EAST PUNJAB URBAN RENT RESTRIC- 
TION ACT (3 of 1949) 

S 15 (5) — New plea in revision — - 

'Point about proof of execution of document 
marked as exhibit not raised either before 
the Rent Controller or before the Appellate 
authority or even in grounds of revision 


HOUSES AND RENTS — E. P. URBAN 
RENT RESTRICTION ACT (contd) 

— Cannot be entertained at stage of argu- 
ments in revision — (Civil P. C (1908) 
S 115) Puni 256 B (C N 44) 


—JAMMU AND KASHMIR PUBLIC PRE- 
MISES (EVICTION OF UNAUTHORISED 
OCCUPANTS) ACT (13 of 1959) 

S 5 (pnor to its amendment) and Sec- 
tion 15 — Validity — Provisions of S 5 
violate Art 14 of the Constitution — Pro- 
ceedings taken under the provisions are il- 
legal — Subsequent amendment does not 
validate the proceedings ~ Section 15 is 
ultra vires the State Legislature — Being a 
post Constitution amendment doctrine of 
eclipse does not apply 

J & K 88 A (C N 18) (FB) 

S 15 — Section is ultra vires — See 

Jammu & Kashmir Public Premises (Evic- 
tion of Unauthorised Occupants) Act (13 of 
1959) S 5 J & K 88 A (C N 18) (FB) 


— M P. ACCOMMODATION CONTROL 
ACT (23 of 1955) 

S 4 CJ (e) Proviso — Protection of 

subletting of accommodation under — Not 
available to unlawful subletting 

Madh Pra 130 B (C N 36) 

— PUNJAB PUBLIC PREMISES AND 
LAND (EVICTION AND RENT RE- 
COVERY) ACT (3 of 1959) 


S 5 — Section isolates Art H of the 

Constitution — See Houses and Rents — 
Punjab Public Premises and Land (Eviction 
and Rent Recovery) Act (3 of 1959) S 7 (2) 
Delhi 194 ICH 32) 

-Ss 7 (21 and 5 — Constitution of India 

Art. 14 — S 7 (2) is violative of Art 14 
on the basis of reasoning adopted bv AIR 
1967 SC 1581 in striking down S 5 as vio- 
lative of Art 14 — Even otherwise, in ab- 
sence of S 5. S 7 (2) cannot operate 

Delhi 194 (C N 32) 


—PUNJAB PUBLIC PREMISES AND LAND 
(EVICTION AND RENT RECOVERY) 
RULES (1957) 


R 7 — No procedure is prescribed fc 

determination of what is essentially a 7i; 
requiring judicial determination — Se 
Houses & Rents — Punjab Public Premise 
and Land (Eviction and Rent Recovery) Ac 
(1959), S 7(2) 

Delhi 194 (C N 32 


IMPORTS AND EXPORTS (CONTROL 
ACT (18 OF 1947) 

S 3 — Imports (Control) Order (1955) 

Fre, and S3 — Validity — Neither S } 
of the Act of 1947 nor Imports (Control 
Order (1955) is bejond legislative compet- 
ence of Central Legislature — Constitutior 
of India, Art 245 — Government of India 
Act (1935). Section 100, List 1. Entry 19 

Bom 324 A (C N 391 
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IMPORTS (CONTROL) ORDER (1955) 

FTe. — Order is not beyond legislative 

competence of Central Legislature — See 
Imports and Exports (Control) Act (1947), 
S- 3 Bom 224 A (C N 39) 

INCOME-TAX ACT (11 OF 1922) 

~ — S. 10(2-A) — Scope — When specula- 
tive loss or liability is treated as income or 
profit from business, profession or vocation, 
such income or profit can only be one aris- 
ing from speculative business 

SC 572 (C N 111) 

S. 10(2) (xv) — Allowable deduction — 

Formation of assessee company by taking 
over State concerns — By agreement, State 
to be given 10 p. c. of net profits every 
year — Net profits to mean amounts for 
which assessee’s audited profits in any year 
are assessed to income-tax — Amount paid 
to State held allowable deduction 

Ker 196 (C N 46) 

Ss, 1SA(3) and 23B — Expression "any 

person who has not hitherto been assessed" 
cannot be interpreted to include a person 
who has only been provisionally assessed 
under S. 23B — Word "assessed” has to be 
read in its ordinary sense including every 
kind of assessment. 


SC 543 A (C N 103) 
S, 18A(3> — Interpretation of Statutes 

— Meaning of words — Subsequent Act, 
no guidance for meaning of earlier Act un- 
less the both are laws on the same subject 
and earlier Act is ambiguous — • See Civil 
P. C. (1908), Preamble 

SC 543 (C N 1031 

S. 23B — Expression "any person who 

has not hitherto been assessed” in S. 18-A 
(3) does not include a person who has only 
been provisionally assessed under S. 23B — 
Word "assessed” has to be read in its ordi- 
nary sense including every kind of assess- 
ment — See Income-tax Act (1922), S. 18-A 
(3) SC 543 A (C N 103) 

S. 46(2) — Revenue sale for recovery of 

arrears of income-tax subsequent to mort- 
gage — Cannot prevail over the mortgage 

— Case law Ref. 


Andh Pra 237 (C N 76) 
INCOME-TAX ACT (43 of 1961) 

— : — S. 144 — Best judgment assessment — 
Mode of determination — See Mysore Motor 
Vehicles (Taxation on Passengers and Goads) 
Act (10 of 1961), S. 6 

Mys 222 B (C N 46) 

S. 210 — Interpretation of Statutes — 

Meaning of words — Subsequent Act does 
.not afford any guidance for meaning of ear- 
lier Act unless the both are laws on the 
same subject and earlier Act is ambiguous 

— See Civil P. C. (1908). Preamble 

SC 543 (C N 103) 
S. 212(3) — Interpretation of Statutes 

— Meaning of words — Subsequent Act 
does not afford any guidance for meaning of 
earlier Act unless tbe both are_ laws on. the 
same subject and earlier Act is ambiguous 

— See Civil P. C. (1908), Rreanvbl^ y ^ 


INDUSTRIAL DISPUTES ACT (14 OF 1947) 
— — Ss. 25FF and 25 FFF — Wages — - Whe- 
ther include compensation payable under 
S. 25FF, Industrial Disputes Act — Autho- 
rity under Payment of Wages Act in appli- 
cation under S. 15(2) cannot entertain claim 
for compensation under S. 25 FF — 1967-1 
Lab LJ 232 (Punj) Overruled — See Pay- 
ment of Wages Act (1936) (as amended by 
Act 68 of 1957), S. 2(vi)(d) 

SC 590 (C N 116) 
INDUSTRIAL EMPLOYMENT (STANDING 
ORDERS) ACT (20 OF 1946) 

— — Pre. — Object of Act — Is to require 
employers to define with certainty condi- 
tions ot service in their establishments and 
to reduce them to writing and to get them 
compulsorily certified with a view to avoid 
unnecessary industrial disputes 

SC 513 B(CN 101) 

Ss. 4, 6 and 10 — Effect of amendment 

by Act 36 of 1956 — Act gave individual 
workman right to contest draft standing 
orders or to apply for their modification in 
addition to existing right to raise industrial 
dispute SC 513 C (C N 101) 

S. 4 (as amended by Act 36 of 1956) — 

— Scope — Certified standing orders — 
Modification of — See Industrial Employ- 
ment (Standing Orders) Act (20 of 1946 as 
amended by Act 36 ot 1956), S. 10 

SC 513 D (C N 101) 

S. 4 — Modification of certified standing 

Orders under Industrial Employment (Stand- 
ing Orders) Act — Question as to fairness 
ar,d reasonableness of modifications has been 
left by Legislature to the authorities em- 
powered under the Act — Supreme Court 
woud not be justified in interfering with 
conclusions of authorities under the Act un- 
less an important principle of industrial 
law requiring elucidations involved — See 
Constitution of India, Art. 136 

SC 513 F (C N lOt) 
Ss. 4, 6 and 10 — Modification of Stand- 
ing Order requiting giving of reasons in 
cases of discharge of workman simpliciter 

— Modification is fair and reasonable and 
should not be interfered with under Arti- 
cle 136 — (Constitution of India, Art. 136) 

SC 513 G (C N 101) 
Ss. 4 and 10 — Modification of Stand- 
ing Order requiring the giving of second 
show cause notice at stage of imposing 
punishment cf removal cannot be consider- 
ed as fair or reasonable and should be set 
aside under Article 136 — To import such 
a requirement from Article 311 in indus- 
trial matters is neither necessary nor pro- 
per and would be equating industrial em- 
ployees with civil servants — (Constitu- 
tion of India, Arts. 136 and 311) 

SC 513 ,H (C N 101) 

S. 6 — Effect' of amendment by Act 36 

of 1956 — Act gave individual workman 
right to contest draft standing orders or 
to apply for their modification in addition 
to existing right to raise industrial dispute 
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INDUSTRIAL EMPLOYMENT (STANDING 
ORDERS) ACT (contd.) 

— See Industrial Employment (Standing 
Orders) Act (20 of 1946) S 4 

SC 513 C (C N 201) 

S 6 (as amended by Act 36 of 

1956) — Scope — Certified standing orders 

— Modification of finality when achie- 
ved — See Industrial Employment (Stand- 
ing Orders) Act (20 of 1946 as amended 
by Act 36 of 1956) S 10 

SC 513 D (C N 101) 
S 6 — Principle of res judicata — -Ap- 
plicability to industrial matters — Proceed- 
ings for modification of standing orders 
under Industrial Employment (Standing 
Orders) Act — It is doubtful whether prin- 
ciples analogous to res judicata can properly 
be applied to such proceedings — See Civil 
P C (1908), S 11 

SC 513 E (C N 101) 

* S 6 — Modification of certified stand- 

ing Orders under Industrial Employment 
(Standing Orders) Act — Question as to 
fairness and reasonableness of modifications 
has been left by Legislature to the autho- 
rities empowered under the Act — Supreme 
Court would not be justified in interfering 
with conclusions of authorities under the 
Act unless en important principle of indus- 
trial law requiring elucidations involved — 
See Constitution of India, Art 136 

SC 513 F (C N 101) 


— — S 0 — Modification of standing order 
requiring giving of reasons in cases of dis- 
charge of workman simpliciter — Modifica- 
tion is fair and reasonable and should not 
be interfered with under Art 136 of Consti- 
tution — See Industrial Employment (Stand- 
ing Orders) Act (20 of 1946) S 4 

SC 513 G(CN 101) 

S 10 — Effect of amendment by Act 26 

of 1956 — Act gave individual workman 
right to contest draft standing orders or to 
apply for their modification in addition to 
existing right to raise industrial dispute — 
See Industrial Employment (Standing 
Orders) Act (20 of 1946) S 4 ' 

SC 513 C (C N 101) 

Ss 10, 4, 6, 11 and 12 (as amended 

bv Act 36 of 1956) — Scope — Cer- 
tified standing orders ■ — Modification of — 
Existence of new circumstances not a con- 
dition precedent to exercise of jurisdiction 
under S 10 (2) 

SC 513 D (C N 101) 
S 10 — Principle of res judicata — Ap- 
plicability to industrial matters — Proceed- 
ings for modification of standing order; 
under Industrial Employment (Standing 
Orders) Act — It is doubtful whether prin- 
ciples analogous to res judicata can properly 
be applied to such proceedings — See Civil 
V C (1908). S U SC 5t3 E(CN 101) 

S j 0 — Modification of certified stand- 
ing Orders under Industrial Employment 
(Standing Orders) Act — Question as to 
fairness and reasonableness of modifications 


INDUSTRIAL EMPLOYMENT (STANDING 
ORDERS) ACT (contd ) 


has been left by Legislature to the autho- 
rities empowered under the Act — Supreme 
Court would not be tustified m interfer- 
ing with conclusions of authorities under 
the Act unless an important principle of 
industrial law requiring elucidations involv- 
ed — See Constitution of India, Art 136 
SC 513 F(CN 101) 

S 10 — Modification of standing order 

requiring giving of reasons in cases of dis- 
charge of workman simpliciter — Modification 
is fair and reasonable and should not be 
interfered with under Art 136 of Constitu- 
tion — See Industrial Employment (Stand- 
ing Orders) Act (20 of 1946) S 4 

SC 513 G (C N 101) 


S 10 — Modification of standing order 

requiring the giving of second show cause 
notice at stage of imposing punishment of 
removal cannot be considered as fair or 
reasonable and should be set aside under 
Art 136 — See Industrial Employment 
(Standing Orders) Act (20 of 1946) S 4 

SC 513 H (C N 101) 

-S 21 (as amended by Act 36 of 2956) 

— Scope — Certified standing orders — 
Finality to certification by appellate autho- 
rity is subject to further modification — 
See Industrial Employment (Standing 
Orders) Act (20 of 1946 as amended by Act 
36 of 1956) S 10 

SC 513 D (C N 101) 


S 12 — As amended bv Act (36 of 

1956) — Scope — Certified standing order? 
— Modification of — SO read with 
S. 12 — Finality against challenging in 
Civil Court — See Industrial Employment 
(Standing Orders) Act (20 of 1946 as amend- 
ed by Act 36 of 1956), S 10 

SC 513 D (C N 101) 


INTERPRETATION of statutes 
S ee (1) Civil P C (1008). Preamble 

(2) Constitution of India, Preamble 
and Art 246 


JAMMU AND KASHMIR LANDS GRANT 
ACT (38 of 1960) 

Ss 6 and 13 and R 21 — Pos- 
session from lessee can be taken only after 
paying compensation — So long as com- 
pensation is not paid possession of lessee 
continues to be lawful 

J i: K 88 B (C N 18) (FE) 

S 13 — So ling as compensation is not 

paid possession of lessee continues to bi 
lawful — See Jammu A Kashmir Lands 
Grant Act (38 of 1960). S 6 

J Sr K 88 B (C N IS) (FE) 


Rules under, R. 21 — So long as com- 
pensation is not paid possession of lessee 
continues to be lawful — See Jammu « 
Kashmir Lands Grant Act (38 of I960) S 6 
J it K 83 B (C K 18) (I E) 
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JAMMU AND KASHMIR PUBLIC PRE- 
MISES (EVICTION OF UNAUTHORISED 
OCCUPANTS) ACT (13 of 1959) 

See Under Houses and Rents. 

JUDICIAL PRECEDENTS . 

See (1) Civil P. C. (1908), Preamble — 
Precedents. 

(2) Constitution of India Art. 141. 

KERALA GENERAL SALES TAX RULES 
(1950) 

See Under Sales Tax. 

LAND ACQUISITION ACT (1 of 1894) 

S. 4 — Public purpose — Acquisition 

of land to provide amenities and conveni- 
ences to pilgrims visiting renowned Devas- 
thanam — Acquisition is for public purpose 
Andh Pra 231 A (C N 72) 

S. 16 — Requirements — Existence of 

local authority for the area in question not 
necessary Andh Pra 231 B (C N 72) 

S. 23 (2) — Acquisition by Corporation 

— Compensation payable — Arbitrators have 
power to award 15 p. c. solatium over and 
above compensation under Land Acquisition 
Act S. 23 (2). which applies to acquisition 
proceedings under the Act — See Munici- 
palities — M. B. Municipal Corporation Act 
(23 of 1956) S. 387 

SC 579 A (C N 113) 
LEGAL PRACTITIONERS ACT (18 of 1879) 
S. 13 — Professional misconduct in- 
volves moral turpitude — See Notaries 
Act (1952), S. 10 (d) 

All 363 (C N 60) 

LEGAL REMEMBRANCERS' ADMINIS- 
TRATIVE MANUAL (WEST BENGAL) 

Chap. II, Part VI, Para 9 (i) and (ii) 

(as amended) and App. 'E' — Engaging lawyer 
for State — Lawyer if public prosecutor — 
Duty of Court pointed out — See Criminal 
P. C. (1898), S. 492 (2) 

Cal 321 A (C N 57) 


LETTERS PATENT 

(Bom) Cl. 15 — Points on which appeal 

may be heard — Points decided by interlo- 
cutory order of Single Judge can be canvas- 
sed — S. 105(2) Civil P. C. does not apply 


(Civil P. C. (1908), S. .105 (2) ) 

SC 580 B (C N 107) 
(Cal) Cl. 15 — Order made in matter oi 


winding up in order to be appealable under 
S. 483 Companies Act, need not satisfy test 
of "-judgment” — See Companies Act (1956). 
S. 483 Cal 363 A (C N 61) 

LIMITATION ACT (9 of 1908) \ 

S. 12 — Time requisite for obtaining 

copy of award should be excluded in com- 
puting period of limitation^ ^ D (C N 6Q) 

S 13 Article 95 — Scope and applica- 
bility — Suit for obtaining relief on ground 
of fraud - Article 95 attracted - Fraud 
committed on 7-1-1924 and discovered o 
16-4-1924 — Defendant outside India for 
several months in 1924 and 19-6 
instituted on 14-9-1927 in Court at D m 


LIMITATION ACT (1908) (contd.) 

India — Defendant residing at place with- 
in jurisdiction of Court on that date — 
Held Court at D had jurisdiction to enter- 
tain and try suit though cause of action for 
suit arose outside India — Suit was not 
barred by limitation — ■ AIR 1928 Mad 1088 
and AIR 1944 Mad 437 held rightly overrul- 
ed by AIR 1955 Mad 96 (FB) — Civil P C 
(1908), S. 20 SC 552 B (C N 105) 

S. 15 — Period of attachment under 

O. 21, R. 53 — Cannot be excluded under 
S. 15 — See Civil P. C. (1908), S. 48 

Andh Pra 250 B (C N 77) (FB) 

;S. 15 — Execution proceedings — 

Revival — See Civil Procedure Code (5 of 
1908), S. 48 

Andh Pra 250 D (C N 77) (FB) 

S. 19 — S. 19 does not control S. 48 

Civil P. C. (1908) — See Civil P. C. (1908), 
S. 48 Andh Pra 250 C (C N 77) (FB) 

S. 29(2) — Extent of application — See 

Civil P. C. (1908), S. 48 

Andh Pra 250 C (C N 77) (FB) 

Art. 95 — Suit for obtaining relief on 

ground of fraud — Art. 95 attracted — Fraud 
committed on 7-1-1924 and discovered on 
16-4-1924 — Defendant outside India for 
several months in 1924 and 1926 — Suit in- 
stituted on 14-9-1927 in Court at D in India 

— Suit was not barred by Limitation — Sea 
Limitation Act (1908), S. 13 

SC 552 B (C N 105) 

Art. 106 — Suit by legal representative 

of deceased partner for share in assets of 
partnership — Art. 106 applies — See 
Partnership Act (1932), S. 46 

Mad 257 D (C N 58) 

-Art. 106 — Partnership continuing even 

after death of one partner under .agreement 

— Later partnership dissolved — Suit for 
rendition of accounts brought within, three 
years of dissolution held was within time 
— See Evidence Act (1872), S. 3 

Punj 244 A (C N 42) 

-Art. 120 — "When right to sue accrued" 

— Government servant claiming benefits of 

^rt. 487-B of Civil Service Regulations after 
retirement- — Benefits refused on account 
of certain reversions in the past — Suit by 
servant to declare order of reversion as ille- 
gal — Starting point — (Civil Service .Regu- 
lations, Art. 487-B) . , _ .. 

Andh Pra , 221 (C N 68) 
— -Art. 181 — Art. 181 refers to' S. 48 for 
period of limitation — Art. 181 does not 
specif v any application under S. 48 ■ — r See 
Civil P. C. (1908), S. 48 ' . • • 

Andh Pra 250 C (C N 77) (FB) 

Art. 182 — Revival — See Civil P. C. 

(1908), S. 48 - • 

Art. 182 — Art. 182 envisages applica- 
tion for execution of decrees and orders not 
provided for by Art. 183 or S. 48 Civil 
PC. — See Civil P. C. (1908), S. 48 

Andh Pra 250 C (C N 77) (FB) 
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LIMITATION ACT (1908) (contd) 

Art 182, Cl (5) — 'Step in aid of exe- 
cution’ — Transferee Court wrongly dismis- 
sing execution petition as being not main- 
tainable — Order amounts to step in aid 
of execution — (Civil P C (1908). Ss 41 
and 48) Onssa 147 B (C N 51) 

LIMITATION ACT (36 of 1963) 

S 5 — Scope — Words "Sufficient 

cause” — Meaning — On facts, application 
under S 5 was allowed and delay in films 
appeal V vas condoned — (1968) 70 Pun LR 
(D) 332, Reversed — Civil P C (1908), O 41, 
R 1 SC 575 B (C N 112) 

S 5 — Application for condonation of 

delay in filing revision — Its dismissal does 
not amount to affirmation of order sought to 
be revised — See Civil P C (1908) S llo 
Pat 248 (C N 02) 
S 19 — Acknowledgment — An acknow- 
ledgment which contains a promise to pay 
even by implication man agreement creates 
a new right of action on which a suit can 
be founded— AIR 1951 Rat 74 & AIR 1956 
Rai 12, Overruled, AIR 1952 Rai 7 (FB) 
Dissented. AIR 1935 All 129 held overruled 
bv AIR 1953 SC 225 

Ra? 192 A (C N 38) (FB) 

S 19 — Acknowledgment — Essentials 

Rai 192 E (C N 38) (Fll) 

Art 5 — See Limitation Act (1908), 

Art 100 

Arts 64 and 65 — Co'owners — Ad- 
verse possession — Ouster — Inference of 
ouster or exclusion 

Ker 222 A(CN 53) 
Art 65 — Co-owners — Adverse pos- 
session — Ouster — Inference of ouster or 
exclusion — See Limitation Act (1963), 
Art 64 Ker 222 A (C N 53) 

M. B MUNICIPAL CORPORATION ACT 
(23 ol 1956) 

See under Municipalities 
MADHYA PRADESH ACCOMMODATION 
CONTROL ACT (23 of 1955) 

See under Houses and Rents 
MADHYA PRADESH GENERAL SALES 
TAX ACT, 1958 (2 of 1959) 

See under Sales Tax 

MADHYA PRADESH GENERAL SALES 
TAX RULES (1959) 

See under Sales Tax 

MADHYA PRADESH UNIFICATION OF 
PAY SCALES AND FIXATION OF PAY 
ON ABSORPTION RULES (1959) 

See under Civil Services 
MADRAS CIVIL SERVICES (CLASSIFICA- 
TION, CONTROL AND APPEAL) RULES 
' (1953) 

, See under Civil Services 
MADRAS GENERAL SALES TAX ACT 
(1 of 1959) 

See under Sales Tax 

MADRAS GENERAL SALES TAX (THIRD 
AMENDMENT) ACT (19 of 1967) 

See under Sales Tax 
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MADRAS MOTOR VEHICLES RULES 

— - -R 153-D - — Rule is imperative — See 
Motor Vehicles Act (1939), S 47(l)(a) 

Andh Pra 225 (C N 70) 
MADRAS STATE AND SUBORDINATE 
SERVICES RULES 
See under Civil Services 
MAHARASHTRA AGRICULTURAL LANDS 
(CEILING ON HOLDINGS) ACT (27 of 
1961) 

See under Tenancy .Laws 

MAHARASHTRA MUNICIPALITIES ACT 
(40 of 1965) 

See under Municipalities, 
MAHARASHTRA MUNICIPALITIES RULES 
(1965) 

See under Municipalities 
MAINTENANCE 

Hindu widow — See Hindu Adoptions 

rnd Maintenance Act (1956). S 25 
MAXIMS 

See C P C (1903) Preamble 
MEDICO LEGAL JURISPRUDENCE 
See Evidence Act (1872) S 45 
MINERAL CONCESSION RULES (I960) 

R 24(3) — Application for mining l«*ase 

to State Government not disposed of for 
over nine months — Deemed refusal order 
levisable bv Central Government — See 
Constitution of India, Art 226 

Orissa 163 A.(C N 54/ 

R 27(5) — Non-compliance with notices 

under, requiring lessee to make payment 
of rent and royalty — Subsequent notice de- 
manding rent and royalty becoming payable 
thereafter — Right to forfeit or determine 
Ussee on ground of non-compliance with 
previous notices v/aivec! — Cancellation of 
lease on that ground is unauthorised — TP 
Act (1882), S 112 

Madh Pra 141 (C N 38) 

R 54 — Order in revision passed by 

Central Government under Rr 54 and 55 
— State Government bound to carry it out 
— See Mines and Minerals (Regulation and 
Development) Act (1957) S 28 

Orissa 165 (C N 55) 

R 55 — Central Government can revise 

orders of State Government of "deemed 
refusal" to grant lease — Order, quasi- 
judicial in nature — See Constitution of 
India Art 226 

Orissa 163 A (C N 54) 

— — R 55 — Order in revision passed by 
Central Government under Rr 54 and 55 — 
State Government bound to carry it out 
See Mines and Minerals (Regulation and 
Development) Act (1957). S 28 

Orissa 165 (CN 55) 
MINES AND MINERALS (REGULATION 
AND DEVELOPMENT) ACT (67 of 1937) 

S 5 — Courts should not import im- 
plied term in mining lease — See Constitu- 
tion of India, Art 299(1) 

Onssa 152 E (C N 53) 



29 


SUBJECT INDEX, A. I. R. 1969 JULY 


MINES & MINERALS (REGULATION AND 
DEVELOPMENTS) ACT (contd.) 

~ — 5 ~ Government Grants Act (1895). 
£ s - ?;,/ T Trans£er of Property Act (1882), 
t 114 — Government grants — Con- 

struction of — Mineral leases — Being Gov- 
ernment grants Ss. 111(g) and 114 T. P. Act 
do not apply to it — (Deed — Construction) 
Orissa 152 G (C N 53) 
~ S. 23 — Mineral Concession Rules (1960) 
Rr. 54, 55 • — Order passed by Central Gov- 
ernment in revision — State Government 
is bound to carry out direction of Central 
Government — - Mining lease to be executed 
will be in sufficient compliance with Art. 299 
or Constitution — (Constitution of India, 
Arts. 256, 257, 299, 2CG, 227) 

Orissa 165 (C N 55) 
MINIMUM WAGES ACT (11 of 1948) 

~ S. 3(l)(a) - — Proviso and S. 3(3)(iv) — 
bcope of proviso — In case of employment 
specified in Part I of Schedule minimum 
rates of wages must be for entire State — 
ouch rates need not, however, be uniform 
— - Different rates can be fixed for different 
zones or localities 

Andh Pra 227 A (C N 71) 

S. 5 — Actual rate of wages finally fix- 

6d found to be more than what was given 
in draft proposals — Contention that there 
should have been another notification and 
another opportunity given to employers to 
make representation against variation — 
Held, contention was without substance — 
Draft proposals are only tentative and re- 
presentations are received from both em- 
ployers and employees — Any representa- 
tions made by parties must contemplate 
and take into account possible enhancement 
or reduction. Andh Pra 227 B (CN 71) 

S. 5 — Revision of minimum rates of 

wages of workers employed in Bidi manu- 
factory — Contention that Advisory Board 
ought to have made independent enquiries 
of its own by visiting centres of Bidi indus- 
try — Held, as full information was made 
available to Board by the Government, who 
had gathered statistics from its various Dis- 
trict Officers it was wholly unnecessary for 
Board to go from place to place for making 
enquiries 

Andh Pra 227 C (C N 71) 
MOTOR VEHICLES ACT (4 of 1939) 

Ss. 44 (5), 68 and 68-G — U. P. State 

Road Transport Services (Development) 
Rules (1958), R. 10 — U. P. Motor Vehicles 
Rules (1940), R. 44A — Power of Regional 
Transport Authority under S. 44(5) — Dele- 
gation of, to Secretary Member — Validity 
— W. P. No. 296 of 1963, D /- 7-8-1964 (All). 
Overruled All 365 A (C N 61) (FB) 

S 47(1) (a) — Madras Motor Vehicles 

Rules (1940). R. 153-D — Sub-rules (A) W 
lb) and (A)(ii) introduced by G O Ms. No 
2455, Home (Transport-I) dated 25-11-1900 
— • Rule is imperative _ — Grant of stage 
carriage permits on medium route — Ere- 
ierence has to be given to applicants holding 


MOTOR VEHICLES ACT (contd.) 

1 to 4 stage carriages 

Andh Pra 225 (C N 70) 
Ss. 68 and 68-G — Power of Regional 
Transport Authority under S. 44(5) of the 
Act — Delegation of to Secretary Member 
—Validity — W. P. No. 296 of 1963, D/- 
7-8-1964 (All), Overruled — See Motor 
Vehicles Act (1939), S. 44(5) 

All 365 A (C N 61) (FB) 
S. 68-C — Exclusive operation by cor- 
poration on notified route — Fact that pas- 
senger travelling on other route has, on 
cverl aping portion of notified route, to 
travel in State bus — Does not amount to 
lack of co-ordination 

Mys 215 B (C N 44) 

S. 68-C — Approved scheme whether 

economical — Fare charged by operator is 
not a decisive factor 

Mys 215 C (C N 44) 
S. 68-C — Exclusive operation on noti- 
fied routes — Approved scheme, whether 
efficient — Performance of corporation in 
another area is not of relevance 

Mys 215 D (C N 445 

S. 68-C — Opportunity given to seek 

modification in scheme given to persons 
making representation — Modification not 
placed before Chief Minister — Approved 
Scheme cannot be denounced by High Court 
under Art. 226 — See Constitution of India, 
Art. 226 Mys 215 E (C N 44) 


Ss. 68-C, 68-D — Chief Minister accord- 
ing approval to scheme under S. 63-D — 
Fact that he was determined to implement 
policy of nationalisation of transport services 
does not amount to bias on his part 

Mys 215 F (C N 44) 

S. 68-D — Approval of scheme under — 

Scope of enquiry — Order when open to 
challenge — Constitution of India, Art. 226 
Mvs 215 A (C N 441 

S. 68-D — Opportunity given to seek 

modifications in scheme to persons making 
representations — Modifications not placed 
before Chief Minister — Approved scheme 
cannot be denounced under Art. 226 — See 
Constitution of India, Art. 226 

Mys 215 E (C N 44) 

S. 68-D — Approval of scheme under 

S. 68-D — Fact that Chief Minister was deter- 
mined to implement nationalisation of 
transport services does not amount to bias 
on his part — See Motor Vehicles Act 
(1939), S. 68-C Mys 215 F (C N 44) 

S. 68-D — Approval of scheme under — 

Presumption — Evidence Act (1872). S. 114 
Illus. (e) Mys. 215 G (C N 44) 

S. 68-G — Interpretation of 

All 365 B (C N 61) (FB) 

MUNICIPALITIES 

— M. B. MUNICIPAL CORPORATION ACT 
(23 of 1956) 


-S. 305 — Corporation cannot withdraw 


bom acquisition proceedings 

SC 579 B (C N 113) 
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MUNICIPALITIES — M. B. » MUNICIPAL 
CORPORATION ACT (contd.) 

S 387 — Acquisition by Corporation — 

Compensation payable — Arbitrators have 
power to award 15 p c solatium over and 
above compensation under Land Acquisition 
Act, S 23(2}, which applies to acquisition 
proceedings under the Act — (Land Acqui- 
sition Act (1894), S 23(2)} 

SC 579 A(CN 113) 
S 392 — High Court cannot, m revi- 
sion, determine amount of compensation — 
(Civil P C (1908), S 115) 

‘ SC 579 C (C N 113) 


—MAHARASHTRA MUNICIPALITIES 
ACT (40 of 1965) 


77— S 11 — List prepared under S 11 of 
Maharashtra Municipalities Act {40 of 1965) 
is final if not got corrected and is conclu- 
sive evidence for purposes of S 12 — See 
Municipalities — ■ Maharashtra Municipalities 
Act (40 of 1965), S 12 

Bom 213 A (C N 36) 
— Ss 12, 11 — Right to vote at Munici- 
pal election is statutory — Only list of 
\oters prepared and authenticated under 
S 11, has to be seen to find out whether a 
person is qualified or not to vote at such 
election — Name of citizen included in 
electoral roll of Legislative Assembly but not 
in list of voters prepared for municipal 
election — No step taken to get name includ- 
ed under Section 11 — List held was con- 
clusive evidence under S 12(2) of the rights 
of persons who were entitled to vote — 
Right to franchise must be deemed to have 
been denied to those whose names were not 
in the Ust 

Bom 213 A (C N 36) 


—MAHARASHTRA ' MUNICIPALITIES 
RULES (1965) 

H 37 — Mark made by voter not on 

face but an back of ballot paper over that 
part where symbol could be seen against 
light — Requirement of R 37 held not com- 
plied with by voter — Vote held invalid 
Bom 213 B (C N 36) 


MYSORE MOTOR VEHICLES (TAXATION 
ON PASSENGERS AND GOODS) ACT 
(10 of 196?) 


S 6 — Best judgment assessment — 

Mode of — Tax Officer must have some 
material before him — Determination of tax 
on basis of erroneous presumption that pub- 
lic earner had carried its full complement 
of goods cannot be sustained — (Income Tax 
Act (1961), S 144) 

Mys 222 B (C N 46} 
NOTARIES ACT (53 of 1932) 

S 10(d) — Scope — Section contem- 
plates profes-nonal and other misconduct — 
Professional misconduct involves moral tur- 
pitude — Charges not indicating professional 


NOTARIES ACT (contd.) 
misconduct — Notification barring notary 
from practising as notary on ground that he 
was found unfit to practise on grounds of 
professional misconduct, quashed — (Words 
and Phrases — Professional misconduct) ~ 
(Legal Practitioners Act (1879), S. 13) 

All 363 (C N 60) 
PARTNERSHIP ACT (9 of 1932) 

S 6 — - Non-reconstitution of firm, find- 
ing of is one of fact — See Civil P C (1908) 
S 100 Mad 257 A (C N 58) 

S 39 — Finding of non-reconstitution of 

firm is one of fact — S$e Civil P C (1908), 
S 100 Mad 257 A (C N 58) 

— —S 42 — Contract to continue partner- 
ship after death of partner — May be im- 
plied from conduct of parties — See Evi- 
dence Act (1872), S 3 

Puni 244 A (C N 42) 
Ss 46, 48 — Lien of partner’s repre- 
sentative on assets of partnership after dis- 
solution is on surplus of assets — Suit by 
legal representative of deceased partner for 
share in assets of partnership is governed 
by Article 106, Limitation Act — Trusts Act 
(1882), S 88 — Limitation Act (1908), Arti- 
cle 106 — Contract Act (1872). S 171 — 
Limitation Act (1963), Article 5 

Mad 257 D (C N 58) 

S 47 — Surviving partners of dissolved 

firm can sell assets of firm in the course of 
winding up Mad 257 C (C N 58) 


S 47 — Agreement to continue partner- 
ship after death of partner — Held on facts 
partnership continued after death of one 
partner till finally dissolved — See Evidence 
Act (1872). S 3 

Punj 244 A (CN 42) 

S 48 — Lien of deceased partner's 

representative on assets of partnership after 
dissolution is on surplus of assets — Sep 
Partnership Act (1932), S 46 

Mad 257 D (C N 58) 

PAYMENT OF BONUS ACT (21 of 1963) 

Preamble — Interpretation — Reference 

to history of bonus and the background of 
the Act — Civil P C (1908), Preamble — 
Interpretation of Statutes — Reference to 
background of the Act 

SC 530 A (C N 102) 

Ss 1(3), 2(16). 32 (x). 22. 33— Claim to 

bonus by workers in establishments to 
which the Act does not apply — Scope of 
Sections 22 and 39 — Industrial Disputes 
Act does not provide for right to bonus — 
Act is exhaustive — Workers in establish- 
ments to which Act does not apply cannot 
claim bonus de hors the Act 

SC 530 B (C N 182) 

S 2(16) — Claim to bonus by workers 

m establishments to which the Act does not 
apply — Workers in establishments to which 
Act does not apply cannot claim bonus de 
hors the Act — Reasons for exempting pub- 
lic sector establishments — See Payment of 
Bonus Act (21 of 1965). S 1 (3) 

SC 530 B (C N 102) 
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PAYMENT OF BONUS ACT (could.) 

— -S. 10 — Interpretation of — See Pay- 
ment of Bonus Act (1965), S. 36 

Mad 273 (C N 62) 
7~~X- ,22 — Scope of Ss. 22 and 39 — In- 
Gustriai Disputes Act does not provide for 
right to bonus — Act is exhaustive — Wor- 
kers in establishments to which Act does 
not apply cannot claim bonus de hors the 
~ , ?™ Payment of Bonus Act (21 of 
1965), S. 1(3) , SC 530 B (C N 102) 

7 22 (x) — Claim to bonus by workers 

in establishments to which the Act does not 
apply Workers in establishments to 
which Act does not apply cannot claim 
bonus de hors the Act — Limitation of ex- 
emption under S. 32 (x) — See Payment of 
Bonus Act (21 of 1965), S. 1(3) 


e SC 530 B (C N 102) 

— S 34(3) Application under S. 36 — 
Wo absolute discretion in Govt, to refuse to 
grant exemption — See Payment of Bonus 
Act (1965), S. 36 


„ Mad 273 (C N 62) 

Ss. 36, 10 and 34 (3) — Interpretation 
of Ss. 36 and 10 — Application under Sec- 
tion 36 — No absolute discretion in Govern- 
ment to refuse to grant exemption — It 
is bound to exercise its powers under Sec- 
tion 36 and pass such order as it thinks fit 
giving reasons for the same 

Mad 273 (C N 62) 
— — S. 39 — Scope of Ss. 22 and 39, Indus- 
trial Disputes Act does not provide for right to 
bonus — Act is exhaustive — Workers in 
establishments to which Act does not apply 
cannot claim bonus de hors the Act — See 
Payment of Bonus Act (21 of 1965) S. 1(3) 

S C 530 B (C N 102) 


PAYMENT OF WAGES ACT (4 of 1936) 

Ss. 2(vi) (d), 15 (2) (as amended by Act 

63 of 1957) — Wages — Whether include 
compensation payable under S. 25 FF, Indus- 
trial Disputes Act — Authority under pay- 
ment of Wages Act in application under Sec- 
tion 15 (2) cannot entertain claim for com- 
pensation under Section 25-FF, when de- 
fence raised involves complicated question 
of law — Proper authority is Labour Court 


— Scope of jurisdiction of Authority under 
Payment of Wages Act indicated — (Inr 
dustrial Disputes Act (1947), Ss. 25-FF and 
25-FFF) — 1967-1 Lab LJ 232 (Punj) Over- 
ruled. 

S C 590 (C N 116) 

S. 15(2) (as amended by Act 68 of 

2957 ) — Wages — Whether include com- 
pensation payable under S. 25-FF, Industrial 
Disputes Act — 1967-1 Lab LJ 232 (Punj) 
Overruled — See Payment of Wages Act 
(1936), (as amended by Act 68 of 1957), S. 2 


(vi) (d) 


S C 590 (C N 116) 


PENAL CODE (45 of 1860) 

Ss. 34, 141, 142 and 149 — Being a 

member of unlawful assembly — Proof o. 
overt act — Not essential in every case •— 
Proof of sharing common cbject of assembly 


PENAL CODE (contd.) 

is necessary — Common object and common 

intention — Distinction 

Orissa 176 C (C N 59) 

~ — S. 120-B — Conspiracy can have plura- 
lity of objects — Charge sheet showing 
various objects of conspiracy including com- 
mission of offences of forging passports and 
fraudulently and dishonestly using them as 
genuine for enabling passengers to go ab- 
road — No distinction can be made between 
primary and subsidiary objects — See Cri- 
minal P. C. (1898), S.196-A 

Punj 225 A (C N 43) 
S. 341 — Unlawful assembly — Mem- 
ber of — Overt act not essential in each case 

— Common object essential — Common ob- 
ject and common intention, difference be- 
tween — See Penal Code (I860), S. 34 

Orissa 176 C (CN 59) 

S. 142 — Unlawful assembly — Member 

of — Overt act not essential in each case — 
— Common object essential — Common ob- 
ject and common intention, difference be- 
tween — See Penal Code (1860), S. 34 

Orissa 176 C (C N 59) 
S. 147 — Evidence — Communal riots 

— Witnesses belonging to one commumt'. 

— Evidence should not be mechanically 
thrown out — See Evidence Act (1872), S. 5 

Orissa 176 A (C N 59) 

S. J49 — Unlawful assembly • — Member 

of — Overt act not essential in each case — 
Common object essential — Common object 
and common intention, difference between 

— See Penal Code (1860), S. 34 

Orissa 176 C (C N 59) 

S. 228 — Jurisdiction of High Court 

to punish contempt of subordinate Courts — 
See Contempt of Courts Act (1952), S. 3(2) 
Delhi 214 D (C N 36) (SB) 

S. 395 — Dacoity — Bail — Principles 

governing grant of — See Criminal P. C. 
(1898), S. 497 

Tripura 42 A (C N 9) 

S. 395 — Probability of accused ab- 
sconding — Grant of bail not proper — See 
Criminal P. C. (1898), S. 497 

Tripura 42 B (P N 9) 

S. 397 — Dacoity — Bail — Principles 

governing grant of — See Criminal P. C. 
(1898), S. 497 

Tripura 42 A (C N 9) 

S. 397 — Prima facie evidence against 

accused — Probability of absconding — 
Grant of bail not proper — See Criminal 
P. C. (1898), Section 497 

Tripura 42 B (C N 9) 

Ss. 464, 465, 466 — Making false docu- 
ment — Making document by copying false 
entries from forged document — It is 
"making false document” 

Punj 225 G (C N 41) 

-S. 465 — Accused charged with forgery 

— Conviction can be based solely on expert 
testimony, though as a measure of pre- 
caution the evidence should be corroborated 
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PENAL CODE (contd ) 
by other evidence — See Evidence Act 
(1872), Section 45 Pun] 225 E {C N 4tt 
— — S 465 — Making false document — 
Making document by copying false entries 
from forged document — It is "making 
false document” — See Penal Code (1860), 
Section 464 Punj 225 G (C N 41) 

— — S 466 — Charge of conspiracy of forg- 
ing passport and other travel documents — 
Accused acquitted of charge of forging 
passport — Conviction for forging other 
related document not illegal, when accused 
knew Of the charge and was not prejudiced 
— See Criminal P C. (1898), Section 537 

Punj 225 C (C N 41) 
— — S 466 — Making false document — 
Making document by copying false entries 
from forged document — It is "making 
false document” — See Penal Code (1860), 
Section 464 Punj 225 G (C N 41) 

— — S 467 • — Suit on forged cheque — 
Civil Court taking cognizance under Sec- 
tion 471, Penal Code — - Sanction of Civil 
Court is not necessary — See Criminal P C 
(1898), Section 195 (1) (c) 

Guj 195 A (C N 36} 

-S 471 — Suit on forged cheque — 

Civil Court taking cognizance under Sec- 
tion 471 — Sanction of Civil Court is not 
necessary — See Criminal P C (1898). Sec- 
tion 195 (1) (c) 

Guj 195 A (C N 36) 

S 471 — Charge sheet showing various 

objects of conspiracy including commission 
of offences of forging passports and fraudu- 
lently and dishonestly using them as 
genuine for enabling passengers to go 
abroad — No distinction can be made be- 
tween primary and subsidiary objects — 
Trial under is not invalid because the 
primary object was to send people abroad 
which is by itself is not an offence — See 
Cnmina I P C /JfiP&X Section 196-A 

Punj 225 A (C N 41) 
S. 471 — Accused charged with forgery 

— Conviction can be based solely on expert 
testimony, though as a measure of pre- 
caution the evidence should be corroborated 
by other evidence — See Evidence Act 
(1872), Section 45 Punj 225 E (C N 41) 
— — S 494 — Scope — Prosecution under 
Section 494 — Parties Ahoms following 
"Saklong" form of marriage — Material 
ceremonies of second marriage, not proved 

— Mere admission of second marriage by 

accused, not enough — Accused held not 
liable under Section 494 — (Hindu 

Marriage Act (1955), Section 17) — (Evi 
dence Act (1872). Sections 18. 3) — (Crimi- 
nal P C (1898). Section 367) 

Assam 90 (C N 19) 
PITH AND SUBSTANCE RULE 
See Constitution of India Art 246 
POWER OF ATTORNEY ACT (7 of 1882) 

• — -S 2 — General power of attorney m 
Urdu — Power to compromise — Construc- 
tion of power of attorney — See Contract 
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POWER OF ATTORNEY ACT (contd) 

Act (1872), Section 186 

Andh Pra 211 (C N 64) 

PRECEDENTS 

See (1) C P C (1908), Preamble 

(2) Constitution of India, Art 14 1 
PREVENTION OF FOOD ADULTERATION 

ACT (37 of 1954) 

- — S 10 (7) (as it stood prior to amend- 
ment of 1964) — Taking of samples of 
Chillies powder by Food Inspector — An- 
other Food Inspector and a peon present at 
relevant time — Two customers who were 
also present refusing to be become witness- 
es — Absence of any witnesses from public 
cannot be regarded as non compliance with 
requirements of Section 10 (7) 

Delhi 198 A (C N 34) 

S 20 (as it stood prior to amendment 

by Act 49 of 1964) — N a Municipal Pro- 
secutor authorised under Section 20 through 
a resolution of Municipal Corporation to 
institute and conduct all prosecutions under 
the Act — Complaint hied by him is valid 
— General authorisation to prosecute 
offences under the Act js valid — What the 
section means is that prosecution must be 
instituted either by some person duly auth- 
orised with delegated power or else by 
some person not so delegated but with the 
written consent of an authorised person — 
Provisions of Section 198-B, Criminal P C 
are not in pari materia with those of Sec 
tion 20 — AIR 1963 Orissa 158, Dissented 
from — Criminal P C (1898) Section 198-B 
Delhi 198 B (C N 34) 

PREVENTION OF FOOD ADULTERATION 
RULES (1955) 

-Rr 7 and 18 — Specimen impression o! 

seal used to seal the sample was affixed on 
Form No VII sent along with sample of 
Chillies powder — Report of Public Analyst 
mentioning that he found "the seal” intact 
snd uabtvikett — Held, fi& ebiectien cwu.W 
be taken that there was nothing in report to 
show that seal on bottle containing sample 
tallied with specimen seal impression — 
Report obviously meant that seal tallied 
with specimen signature 

Delhi 198 D (C N 34) 

■ R 18 — Sealing of specimen sample — 

Report of Public Analvst mentioning seal 
intact — Report held meant that seal talli- 
ed with signature — See Prevention of 
Food Adulteration Rules (1955), Rule 7 

Delhi 198 D (C N 34) 

Appendix B. R A 05 10 — Sample of 

Chillies powder — Report of Public Analyst 
— Presence of extraneous colouring matter 
m the form of coaltar dye — Classification 
of coaltar dye is not necessary — Mere pre- 
sence of extraneous colouring matter is 
sufficient to make chillies (Capsicum) adul 
terated Delhi 198 C (C N 34) 

PROVINCIAL INSOLVENCY ACT (5 of 
1920) 

S 37 — "Act done by Court or Re- 
ceiver” — Official Receiver fixing amount 
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PROVINCIAL INSOLVENCY ACT (Confd.) 
due from debtor to insolvent’s estate — : 
Order passed is "act done by Receiver” 

Ker 211 A (C N 50) 

S. 37 — Assignment of rights in bond 

executed by debtor in favour of insolvent 
— Amount of bond reduced by Official Re- 
ceiver — Suit by assignee — Assignee is 
entitled to recover only amount as found by 
Official Receiver — Assignment being sub- 
ject to equities which could have been 
claimed against assignor, equitable setoff is 
permissible Ker 211 B (C N 50) 

PUBLIC PURPOSE 
See Land Acquisition Act (1894), S. 4. 

PUBLIC SAFETY 

i — PREVENTIVE DETENTION ACT (4 of 
1950) 

* Ss. 1 and 3 (1) (a) — Power under the 

Act is in addition to that contained in Cri- 
minal P. C. — (Criminal P. C. (1898), S. 54). 

Tripura 44 C (C N 10) 

• S. 3 (1) (a) (ii) and (iii) — Grounds of 

detention — Sufficiency — Action pre- 
judicial to maintenance of supplies and 
services which are essential to community is 

} ' sufficient ground Tripura 44 A (C N 10) 

1 S. 3 (1) (a) (ii) — Action prejudicial to 

public order — "Jhuming” involving cul- 
tivation by clearing forest in reserved forest 
area affects maintenance of public order 
■’j Tripura 44 B (C N 10) 

! S. 3 (1) (a) — Power under the Act is 

in addition to those contained in Criminal 
Procedure Code — See Preventive Deten- 
tion Act (1950) S. 1 

Tripura 44 C (C N 10) 

S. 3 (1) (a) — Past conduct of detenu 

can be taken into account when making 
a detention order 

Tripura 44 D ( C N 10) 

■ S. 3 (1) (a) — Detention Order — Validity 

— There should be subjective satisfaction 
of detaining authority about soundness of 
grounds Tripura 44 E (C N 10) 


PUNJAB PUBLIC PREMISES AND LAND 
(EVICTION' AND RENT RECOVERY) 
ACT (31 of 1959) 

See under Houses and Rents. 

PUNJAB PUBLIC PREMISES AND LAND 
(EVICTION AND RENT RECOVERY) 
RULES (1957) 

See under Houses and Rents. 

1 RAILWAYS ACT (9 of 1890) 

S. 72 (Old) — Non-delivery of goods — 

Claim for damages — Measure of — Onus 
Assam 84 C (C N 18) 

r Ss. 72 (Old) and 77 (old) — Claim for 

non-delivery of goods — Quantum of 
damages — Determination of 

Assam 84 D (C N 18). 

S. 72 (Old) — Suit for non-delivery of 

consignment of coal — Claim for special 
damages due to closure of Mills for want of 
supply of coal — No definite data before 
Court to show how many, days Mills were 
(July) 1969 Inc’-eze; 3. 


RAILWAYS ACT (Contd.) ‘ 

stopped, what was exact loss suffered and 
whether there was any stock of coal or not 
— Nothing to show that railways at time of 
accepting consignments knew that goods in 
question would be used for running the 
Mills — In absence of any claim in notices 
issued by consignee for such special damages 
due to stoppage of running Mills and lack 
of reliable evidence on the point, plaintiffs 
could not claim any special damages — . 
Contract Act (1872), Section 72 

Assam 84 E (C N 18) 

S. 77 (Old) — Identity of person issuing 

notice and filing suit — See Civil P. C. 
(1908), Section 80 Assam 84 A (CN 18) 

S. 77 (Old) — Non-delivery of goods — t 

Quantum of damages — Determination — r 
See Railways Act (1890), Section 72 (Old) 
Assam 84 D (C N 18) 
RAJASTHAN UNIVERSITY ACT 
See under Education. 

REGISTRATION ACT (16 of 1908) 

S. 17 — Unregistered partition deed 

can be looked into to prove severance of 
status — AIR 1962 Andh Pra 443, Overrul- 
ed; L. P. A. No. 44 of 1963, D /- 1-10-1965 
(Andh Pra) Partially overruled — See 
Registration Act (1908), Section 49 (c) 

Andh Pra 242 (C N 76) (FB) 

Ss. 49 (c), 17 — Unregistered partition 

deed — Though cannot be looked for terms 
of partition, can be looked into for establish- 
ing severance in status — AIR 1962 Andh 
Pra 443, Overruled and L. P. A. No. 44 of 
1963, dated 1-10-1965 (Andh Pra), Partially 
Overruled Andh Pra 242 (C N 76) (FB) 
REGULATIONS FOR THE MEDICAL 
SERVICES OF THE ARMY IN INDIA 
See under Civil Services. 


RATEABLE DISTRIBUTION 
See Civil P. C. (1908), S. 73. 
REPRESENTATION OF THE PEOPLE ACT 
(43 of 1951) 

— r-S. 9-A — Only two contesting candi- 
dates — Returned candidate under statu- 
tory disqualification at date of filing nomi- 
nation paper — No fresh poll is necessary 

— The other contesting candidate can be 
declared elected — See Representation of 
the People Act (1951), Section 84 

SC 604 (C N 119) 
S. 53 — Only two contesting candidates 

— Returned candidate under statutory dis- 
qualification at date of filing nomination 
paper — No fresh poll is necessary — The 
other contesting candidate can be declared 
elected — See Representation of the People 
Act (1951), Section 84 

SC 604 (C N 119) 
S. 83 (1) (c) — Corrupt practice by un- 
due influence must be pleaded — Pleadings 
must set out full facts — See Representa- 
tion of the People Act (1951), Section 123 
(2) SC 583 A (C N 11 4) 

— 1-Ss. 84, 101, 9-A and 53 (as amended by 
Act 47 of 1966) — Only two contesting 
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candidates — Returned candidate found to — — Ss* 123 (5) 100 c rrtnA p_„„, 

<vi n ^ er sta ^ ut ® rv disqualification at date ingredients — Burden lies on election, neti 
of filing nomination paper - Votes cast in turner - Absence of proof £f free cSnvS" 

iSvSXZtt.*, J2j*3Z ST. - «*?■ m Si'ulartehcle - 


away, irrespective of whether voters who Election of returned candidate cannot be 
fal lfc tosh “polT.s SC 586 A (C N U5> 


n canon — i>o iresn poii is necessa tv _ . _ , ' 

The other contesting candidate can be SA ^? 9 F ^*^P DS ACT (3 of 1930) 


declared elected — AIR 1960 SC 131, Over- 
ruled SC 604 (C N 119) 

*“ — ”S 100 — Absence of proof of free con- 
veyance of voters w particular vehicle — 
Election of returned candidate cannot be 
declared as void — • See Representation of 
the People Act (1951), Section 123 (5) 

SC 586 A (C N 115) 

• S 100 — Election petition — Pleas — 

Contention about wrong refusal of demand 


- — S 4 — Transfer of right to exhibit 
film is not sale but lease — See Sales Tax 
— Madras General Sales Tax Act (1959), 
Section 2 (4) and (j) 

Mad 284 C (C N 65> 


CENTRAL SALES TAX ACT (74 of 1936) 
— S 2 0) and (4) — Determination of 


of general recount ■ Absence of plea in turnover under — All deductions allowed 
this regard — Mention of general recount Un der State Law to be made from the gross 


only in rebel clause of petition — Held, turnover in determining the net turnover 
under the circumstances that there was no -hall be liable to deduction in determining 


room for further count — See Representa- the taxable turnover under the Central 
tion of the People Act (1951). Section 116-A Sales Tax Act 1956 — Kerala General Sales 


0 ... _ t SC 586 B (C N 115) Tax R u i es (1950). Rule 7 (1) (a) — Arft 1965 

*T — s , 100 •— Costs in Supreme Court SC 1510. AIR 1966 Ker 60. AIR 1969 SC 
Appeals — Dismissal of election petition as 147, (1966) 17 STC 396 (Mad), Diss from 


well as appeal therefrom — Prevarications 
of returned candidate not attempted to be 


Ker 205 (C N 48) 
•S 9 — Penalty — Levy of — Basis of 


explained by his counsel — Petitioner not q PE , c a ip S Tax ftr p General Sales Tax 


or in High Court — - See Civil P C (1908), 
Section 35 SC 586 C (C N 115) 

*— S, 101 — Only two contesting candi- 
dates — Returned candidate under statu- 


n £ Madh Pra 134 B (C N 37) 

SC 586 C (C N 115) —KERALA GENERAL SALES TAX 
vo contesting candi- rules (1950) 

ididate under statu- „ r 7 ^) (a) — Determination of turn- 


tory disqualification at date of filing norm- over under Central Act — Deductions — 
nation paper — Votes cast m his favour See Sales Tax _ Central Sales Tax Act 


may be regarded as thrown away — No (1956)> Sectlon 2 {]) and (4) “ 


fresh poll is necessary — The other contest- 


bis candidate can be declared elected — _ M Pp GENERAL SALES TAX ACT, 105S 


See Representation of the People Act (1951), 
Section 84 SC 604 (C N 119) 

— — Ss 116-A, 100 — Election Petition — 


(2 of 1959) 

S 19 — Escaped turnover for period of 

19 days only proved — Authorities cannot 


Pleas — Contention about wrong refusal of estimate taxable turnover for entire period 
demand of general recount — Absence of Q f the relevant year on its basis — Penalty, 


plea in this regard — Mention of general j evy 0 f — Basis of. under Central Act - 


1-count only in relief clause of petition 


Held, under the circumstances, that there Section 9 


Sales Tax — Central Sales Tax Act (1956), 


was no room for further count — Repre- 


Madh Pra 134 B (C N 37) 


19 (1) — There can be best judgment 


mentation of the People (Conduct of Election assessment under Section 19 (1) — Sales 

and Election Petition) Rules (1951) Rules Tax — M p General Sales Tax Rules- 


58, 64 SC 586 B (C N 115) (1959), Rule 33 (1) (2) — Evidence Act 

S 116-A — Costs in Supreme Court (1872). Section 3 "Proved" 


Appeals — Dismissal of election petition as 
well as appeal therefrom — Prevarications 
of returned candidate not attempted to be 
explained by his counsel — Petitioner not 
allowed any costs either in Supreme Court 
or m High Court • — See Civil P C. (1908). 
Section 35 SC 586 C (C N 115) 

Ss 123 (2) and 83 (1) (c) — Corrupt 

practice by undue influence must be plead- 
ed — Pleadings must set out full facts 

SC 583 A (C N 114) 


Madh Pra 134 A (C N 37) 
— M. P. GENERAL SALES TAX RULES 
(1959) 

B. 33 (1) and (2) — See Sales Tax — 

LI P General Sales Tax Act 1958 (2 of 

1959). Section 19 (1) 

Madh Pra 134 A (C N 37) 
—MADRAS GENERAL SALES TAX ACT 
(1 of 1959) 

Ss 2 ( j ) and 2 (n) — Section 2 ( 1 ) and 


•S 123 (4) — Publication of statement (n) is not uHra vires — See Constitution of 


cl some fact which is false fs essential 

_ SC 583 B (C N 114) 


India Article 3C6 (12) Mad 284 B (C N 65) 
S 2 (i) (h) — Levy of Sales Tax cn 
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SALES TAX— MADRAS GENERAL SALES 
TAX ACT (Contd.) 

incorporeal moveable property is not ultra 
vires Article 366 (12) — See Constitution of 
India, Article 3G6 (12) 

Mad 284 B (C N 65) 

S. 2 (n) and (j) — Right to exhibit film 

— Transfer of, by owner of film to distribu- 
tor — Whether amounts to sale — Held, on 
construction of agreement, that it amount- 
ed to lease and not outright sale 

Mad 284 C (C N 65) 

S. 3 (2), Sch. I, Entries 6, 7 — Exposed 

film is different article from raw film — 
Exposed film can be taxed under Section 3 
(21. although it has suffered tax as raw film 
Mad 284 D (C N 65) 

S. 12 (3) — Scope and validity — Power 

to impose penalty — Power is ancillary to 
taxing power — Assessing authority is to 
exercise power with proper judicial discre- 
tion — Can be exercised only in cases of 
wilful non-disclosure intended to evade tax 
Mad 284 E (C N 65) 

Sch. 1, Entry 6 — Exposed film is not raw 

film — See Sales Tax — Madras General 
Sales Tax Act (1959), S. 3 (2) 

Mad 284 D (C N 65) 

Sch. 1, Entry 7 — Exposed film is not 

raw film — See Sales Tax — Madras Gene- 
ral Sales Tax Act (1959), S. 3 (2) 

Mad 284 D (C N 65) 
—MADRAS GENERAL SALES TAX 
(THIRD AMENDMENT) ACT (19 of 1967) 

S. 2 — Act is not unconstitutional — 

See Constitution of India, Art. 14 

Mad 265 (C N 59) 

S. 4 — Act is not unconstitutional — 

See Constitution of India, Art. 14 

Mad 265 (C N 59) 


STAMP ACT (2 of 1899) 

Sch. 1, Art. 1 — Acknowledgment must 

be stamped Raj 192 D (C N 38) (FB) 

STATES REORGANISATION ACT (37 of 
195G) 

■ S. 115 (7) — Scales of pay made availa- 

ble to employees of State Government could 
no longer be revised to their disadvantage 
Madh Pra 143 A (C N 39) 

S. 115 (7) — Government of new State 

by order creating, with retrospective effect, 
new scales of pay governing permanent em- 
ployees to their disadvantage — Held, order 
was not rule framed under Art. 309 of Con- 
stitution and therefore, not in conformity 
with S. 115 (7). (Obiter) 

Madh Pra 143 B (C N 39) 

SUCCESSION ACT (39 of 1925) 

S. 57 — Execution taken out by legatee 

of deceased decree-holder — Genuineness 
of will can be considered in execution itself 
— Sections 213 and 57 did not oust jurisdic- 
tion of executing Court — ILR (1964) 2 Mad 
363, Dissented from — See Civil P. C. 
(1908), S. 47 Mad 271 (C N 67) 

S. 74 — Will — Construction — General 

principles — Testator bequeathing his entire 


SUCCESSION ACT (Contd.) 
properties to wife and after her death to 
his children by making allotments — Will 
held created only life-estate in favour of 
wife — (Will — Construction) 

Ker 207 A (C N 49) 

Ss. 131 and 132 — Condition subsequent 

in defeasance of vested interest — To be 
construed strictly — Breach of condition — 
Clear and very strong evidence of its breach 
essential to operate as forfeiture of vested 
interest — (T. P. Act (1882), Ss. 28, 29) 

Ker 207 B (C N 49) 

S. 213 — Execution taken out by legatee 

of deceased decree-holder — Genuineness- 
of will can be determined in execution itself 
— Ss. 213 and 57 did not oust jurisdiction of 
executing Court — ILR (1964) 2 Mad 363, 
Dissented from — See Civil P. C. (1908), 
S. 47 Mad 271 (C N 61) 

TENANCY LAWS 

—ANDHRA INAMS (ABOLITION AND 
CONVERSION INTO RYOTWARI) ACT 
(37 of 1956) 

S. 2 (e) — Tank can be an object of 

charity — Inam in favour of the "ura- 
cheruvu” (tank) — Tank must be consider- 
ed a charitable institution within the mean- 
ing of Andhra Act 37 of 1956 — See Hindu 
Law — Charitable endowments 

SC 563 A (C N 108) 
— BERAR REGULATION OF AGRICUL- 
TURAL LEASES ACT (24 of 1951) 

Ss. 16, 16-A and 16-B as amended in 

1953 — Sections do not apply to appeals 
pending when Amendment Act of 1953 came 
into force — Civil P. C. (1908), S. 9 — Ex- 
clusion of jurisdiction of Civil Court must 
be explicitly expressed or necessarily im- 
plied SC 560 A (C N 107) 

S. 16-A — Section as amended in 1953 

does not apply to appeals pending when am- 
ending Act came into force — See Tenancy 
Laws — Berar Regulation of Agricultural 
Leases Act (1951), S. 16 

SC 560 A (C N 107) 

S. 16-B — Section as amended in 1953 

does not apply to appeals pending when am- 
ending Act came into force — See Tenancy 
Laws — Berar Regulation of Agricultural 
Leases Act (1951), S. 16 

SC 5G0 A (C N 107) 
—BOMBAY TENANCY AND AGRICUL- 
TURAL LANDS ACT (67 of 1948) 

S. 31 (3) (as amended by Bombay Act 

38 of 1957) — Section 31 (3) deals with dis- 
abled persons — Notice to be given within 
one year of the end of disability — See Ten- 
ancy Laws — Bombay Tenancy and Agri- 
cultural Lands Act (67 of 1948) (as amended 
by Bombay Act 38 of 1957), S. 32-F (1) 

(a), Proviso, 32-G Bom 210 (C N 35) 

Ss. 32-F (1) (a). Proviso, 32-G, 31 (3) (as 

amended by Bombay Act 38 of 1957) — Ex- 

pression "such person” in proviso to Sec- 
tion 32-F (1) (a), meaning of — Require- 
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TENANCY LAWS — BOMBAY TENANCY 
AND AGRICULTURAL LANDS ACT 
(Confd ) 

ments of proviso — Share of widow m joint 
family property other than agricultural land 
not separated by metes and bounds in parti- 
tion — Partition held, did not satisfy re- 
quirements of proviso and could not have 
effect of postponing date on which tenant 
of lands allotted to widow would be entitled 
to become statutory purchaser of those 
lands Bom 210 (C N 35) 


— CALCUTTA THIKA TENANCY ACT 
(2 of 1949) 

— — S 3 — Thika tenancy held by late 
karta of joint family in absolute severalty 
— Tenancy devolves by succession — Only 
heirs to be impleaded — See Civil P C 
(1908), O 1, R 13 Cal 360 {C N 60) 

•—"MAHARASHTRA AGRICULTURAL 

LANDS (CEILING ON HOLDINGS) ACT 
(27 of 1961) 

S 16 — Scope and applicability indicat- 
ed — See Tenancy Laws — Maharashtra 
Agricultural Lands (Ceiling on Holdings) 
Act (27 of 1961), S 33 Bom 218 (C N 37) 


S 18 — No appeal against mere finding 

under S 18 — See Tenancy Laws — Maha- 
rashtra Agricultural Lands (Ceiling on 
Holdings) Act (27 of 1961) S 33 

Bom 218 (C N 37) 
S 20 — Matters specified under Sec- 
tions 20, 18 and 19 — Decision on, before 
making declaration under S 21 — Neces- 
sity pointed out — See Tenancy Laws — 
Maharashtra Agricultural Lands (Ceiling on 
Holdings) Act (27 of 1961), S 33 

Bom 218 (C N 37) 
S 21 — Before declaration under, col- 
lector must decide matters under Ss 18. 19 
and 20 — See Tenancy Laws — Maha- 
rashtra Agricultural Lands (Ceiling on 
Holdings) Act (27 of 1961). S 33 

Bom 218 (C N 37) 

. Ss 33. 16 18, 20 and 21 — Appeal 

under S 33 when lies — Findings given 
under S 18 — Appeal not maintainable 

Bom 218 (C N 37) 
— U P, CONSOLIDATION OF HOLDINGS 
ACT (5 of 1954) 

• Pre — Object and interpretation 

All 342 C (C N 59) (FB) 

S 11 — ■ Decision of consolidation officer 

. — Finality in matters dealt with in S 11 (1) 

• — See Tenancy Laws — UP Consolidation 
of Holdings Act (5 of 1954). S 12 

All 342 A (C N 59) (FB) 

Ss 12, 11, 19. 20. 21, 22, 23, 38 and 48 

— Poor to amendment of 1958 • — Scheme 
oi S 12 — Objection under S 12 claiming 
sirdan right in land under consolidation — - 
Dismissal — Decision of Consolidation Offi- 
cer not attaining finality due to pendency of 
revision urder S 48 • — Same objection can- 
not be raised under S 20 — Publication of 
statement of tenure-holders under S 19 
does not operate as stay of proceedings 


TENANCY LAWS — U. P. CONSOLIDA- 
TION OF HOLDINGS ACT (Contd) 
under S 12 by virtue of S 22 (2) — Cleri- 
cal error or error apparent on face of re- 
cord — Power to correct under S 38 — 
When can be exercised 1965 RD 12 Over- 
ruled All 342 A(CN 59) (FB) 

S 12 — Consolidation proceedings — 

Applicability of principles of res judicata — 
See Civil P C (1908), S 11 

All 342 E (C N 59) (FB) 

Ss 12, 54 — Rules under S 54, B 34 

— Rule 34 (3) which provides for appeal 
against order of Consolidation Officer in pro- 
ceedings under S 12 is as much part of the 
Act as any other provision of Act and is a 
valid provision m existence from very incep- 
tion of Act All 342 G(CN 59) (FB) 

S 12 (7) — Scope and object — Sec- 
tion creates an estoppel by record and can- 
not be used to cut down application of 
doctnne of res judicata — (Civil P C. 
(1908), S 11 — (Evidence Act (1872). Sec- 
tion 115) All 342 F (C N 59) (FB) 

S 19 — Publication of statement of 

tenure-holder under S 19 does not operate 
as stay of proceeding under S 12 - See 
Tenancy Laws — UP Consolidation of 
Holdings Act (5 of 1954). S 12 

All 342 A (C N 59) (FB) 

S 20 — Obj'ection under S 12 — Same 

cannot be raised under S 20 — See Tenancy 
Laws — UP Consolidation of Holdings Act 
(5 of 1954), S 12 All 342 A (C N 59) (FB) 

S 20 — Consolidation proceedings — 

Applicability of principles of res judicata — 
See Civil P. C. (1903) S 11 

All 342 E (C N 59) (FB) 

S 21 — Section does not cover revision 

under S 48 — See Tenancy Laws — UP, 
Consolidation of Holdings Act (5 of 1954), 

S 12 All 342 A (C N 59) (FB) 

S 22 — Publication of statement of 

tenure holder under S 19 does not operate 
as stay of proceeding under S 12 by virtue 
of S 22 (2) — See Tenancy Laws — UP 
Consolidation of Holdings Act (5 of 1954). 

S 12 All 342 A (C N 59) (FB) 

S 22 (2) — Term Court m S 22 (2) 

does not include consolidation authorities 

All 342 D (C N 59) (FB) 

■ S 23 — Statement of proposal attaining 

finality — Power to correct — See Tenancy 
Laws — UP. Consolidation of Holdings Act 
(5 of 1954). S 12 ^ 

All 342 A (C N 59) (FB) 

S 38 — Power to correct any document 

prepared under the Act — See Tenancy 
Laws — UP Consolidation of Holdings Act - 
(5 of 1954). S 12 

All 342 A (C N 53) (FB ) 

S 48 — Pendency of revision under 

S 48 — Decision of consolidation officer does 
not attain finality — See Tenancy Laws — 

U P. Consohcation of Holdings Act ( 5 oi 
1954), S 12 All 342 A (C N S3) (FB) 

S 54 — Rules under — Rule 34 (31 Is 

a part of the Act — See Tenancy Laws — 
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TENANCY LAWS — U. P. CONSOLIDA- 
TION OF HOLDINGS ACT (Contd.) 

U. P. Consolidation of Holdings Act (5 of 
1954), S. 12 All 342 G (C N 59) (FB) 

—U.P. CONSOLIDATION OF HOLDINGS 
RULES 

See under Tenancy Laws — U. P. Con- 
solidation of Holdings Act (5 of 1954), S. 54. 


TRADE AND MERCHANDISE MARKS 
ACT (43 of 1958) 

Ss. 18 (1), 45, 48 — Proprietor of a mark 

has to establish that the trade mark is used 
or proposed to be used by him — Exceptions 
to this section are those contained in S. 45 
and S. 48 Cal' 342 C(CN 59) 

r S. 45 — Section provides exception to 

rule in S. 18 (1) — See Trade and Merchan- 
dise Marks Act (1958), S. 18 (1) 

Cal 342 C (C N 59) 

• S. 46 (i) — "Trafficking in trade-marks" 

— What is — English and Indian Law — 
See Trade and Merchandise Marks Act 
(1958), S. 48 Cal 342 D (C N 59) 

S. 48 — Section provides exception to 

rule mentioned in S. 18 (1) — See Trade 
and Merchandise Marks Act (1958), S. 18 (1) 

Cal 342 C (C N 59) 

• Ss. 48 and 46 (1) (a) — Expression 

"trafficking in trade marks” — Scope — 
Bona fide intention to use must be of the 
person registering — Difference between 
English and Indian Law stated 

Cal 342 D (C N 59) 

Ss. 56 and 109 — Trade Mark Rules, 

R. 121 — Limitation for filing appeal is 
three months — Application for rectifica- 
tion dismissed on 7-12-1964 — Order sent 
by post by registry on 22-12-1964 and re- 
ceived by appellant on 26-12-1964 — Certi- 
fied copy applied for on 1-1-1965 and ob- 
tained on 21-1-1965 — Appeal filed on 25-3- 
0965 — Delay of 18 days condoned 

Cal 342 A (C N 59) 

S. 56 (2) — Expression "any person 

aggrieved” has to be liberally construed — 
Expression includes persons who are in some 
way or other substantially interested in 
having the mark removed and also includes 
those who are substantially damaged or 
prejudiced if mark remains on the register 

Cal 342 B (C N 59) 

S. 109 — Dismissal of application for 

rectification — Appeal — Limitation — Ap- 
peal delayed — Condonation — See Trade 
and Merchandise Marks Act (1958), S. 56 

Cal 342 A (C N 59) 

TRADE MARK RULES 

R. 121 — Dismissal of application for 

rectification — Appeal — Limitation — Ap- 
peal delayed — Condonation — See Trade 
and Merchandise Marks Act (1958), S. 56 
Cal 342 A (C N 59) 

TRANSFER OF PROPERTY ACT (4 of 
1882) 

, S. 5 — Family settlement — What con- 
stitutes Ker 214 B (C N 52) 
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T. P. ACT (Contd.) ' • 

-S. 8 — Transaction continued in more 

than one document between the same par- 
ties — Document must be read and inter- 
preted together Ker 214 D (C N 52) 

— — S. 8 — Transfer of right to exhibit 
film held amounted to lease and not out- 
right sale — See Sales Tax — Madras Gene- 
ral Sales Tax Act (1959), S. 2 (4) and (j) 
Mad 284 C (C N'65) 

S, 28 — Condition subsequent in 

defeasance of vested interest must be strictly 
construed — See Succession Act (1925), Sec- 
tions 131 and 132 Ker 207 B (C N 49) 
-S. 29 — Condition subsequent in defea- 
sance of vested interest must be strictly con- 
strued — See Succession Act (1925), Sec- 
tions 131 and 132 Ker 207 B (C N 49) 

• S. 67 — Civil Procedure Code (1908), 

O. 34, Rr. 1 and 4, First Schedule App. 'D’ 
Form 5- A — Puisne mortgagee party in 
prior mortgagee’s suit — Claim of prior 
mortgagee satisfied by payments made by 
mortgagor before sale — Puisne mortgagee 
is entitled to institute separate suit in res- 
pect of his mortgage — Effect of incorpora- 
tion of relevant sections of T. P. Act in 
O. 34, Civil P. C. — (Civil P. C. (1908), Pre- 
Interpretation of Statutes — Operation of 
Acts) SC GOO A (C N 118) 

S. 73 — Suit by prior mortgagee — 

Puisne mortgagee not a party to suit inter- 
vening at the stage of sale — Property sold 
subject to puisne mortgage — Puisne mort- 
gagee cannot claim payment out of surplus 
sale proceeds. AIR 1937 Pat 307 held no 
longer good law in view of AIR 1938 Pat 
179 — (Civil P. C. (1908), O. 34, Rr. 1, 12 
and 13) Guj 222 A (C N 40) 

Ss. 105 and 106 — Interest of a tenant 

from year to year as well as a tenant from 
month to month is heritable 

All 333 C (C N 58) (FB) 

Ss. 106 and 116 — Tenant remaining in 

possession of premises after expiry of stipu- 
lated period — Presumption under S. 106 
and principle of holding over . 

All 333 A (C N 58) (FB) 

S. 106 — Contract of tenancy — Formal 

notice for a definite period required to be 
served in case of termination by either party 
— Tenancy is not tenancy at will. AIR 
1950 All 583, Overruled 

All 333 B (C N 58) (FB) 

S. 106 — Interest of tenant from year 

to year and from month to month is herita- 
ble — See Transfer of Property Act (1882), 
Section 105 All 333 C (C N 58) (FB) 

S. Ill (g) — Provisions of section do 

not apply to grants under Government 
Grants Act (1895) — See Mines and Minerals 
(Regulation and Development) Act (1957), 

S. 5 . Orissa 152 G (C N 53) 

S. 112 — Non-compliance with notice 

under R. 27 (5) Mineral Consession Rules, 
1960 to make payment of rent and royalty — 
Right of forfeiture and to determine lease 
waived — Cancellation of lease on the 
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T. P. ACT (Contd) 

Ground is unauthorised — See Mineral Con- 
session Rules (I960), R 27 

Madh Pra 141 (C N 38) 

S 114 — Provisions of section do not 

apply to Grants under Government Grants 
Act (1395) — See Mines and Minerals (Re- 
gulation and Development) Act (1957) Sec- 
tion 5 Onssa 152 G (C N 53) 

S 116 — Principles of holding over — 

See Transfer of Property Act (1882), S 106 
All 333 A (C N 58) (FB) 
TRUSTS ACT (2 of 1882) 

S 82 — Benami transaction — Source 

of consideration — Onus— See Evidence Act 
(1872), Ss 101 to 104 Mad 252 A (C N 57) 
— — S 88 — Lien of partner’s representa- 
tive on assets of partnership after dissolution 
is on surplus assets— Fiduciary relationship 
between legal representative of deceased 
partner and surviving partners — See 
Partnership Act (1932), S 46 

Mad 257 D (C N 58) 
UNITED KHASI AND JAINTIA HILLS 
AUTONOMOUS DISTRICT (APPOINT- 
MENT AND SUCCESSION OF CHIEFS 
AND HEADMEN) ACT (2 of 1959) 

Ss 3, 5 and 11 — Assam Autonomous 

District (Constitution of District Councils) 
Rules (1951), Rr 28 (1) and 29 (2) (f) — 
Appointment of Syiem — After election of 
Syiem executive committee must publish 
the result and place the same for approval 
before District Council — It has no jurisdic- 
tion to issue notice for fresh election — Con- 
stitution of India, Sch 6 

Assam 94 A (C N 21) 
S 3 — Election of Syiem — Wnt peti- 
tion by person securing highest number of 
votes on allegation of non-observance of pro- 
cedure held maintainable • — See Constitu- 
tion of India, Art 226 

Assam 94 B(C N 21) 
S 5 — Appointment of S\iem • — Pro- 
cedure — See United Khasi and Jaintia 
Hills Autonomous District (Appointment and 
Succession of Chiefs and Headmen Act (2 of 
3959), S 3 Assam 94 A (C N 21) 

S 11 • — Appointment of Syiem — Pro- 
cedure — See United Khasi and Jaintia 
Hills Autonomous District (Appointment and 
Succession of Chiefs and Headmen Act (2 of 
1959), S 3 Assam 94 A (C N 21) 


UTTAR PRADESH CONSOLIDATION OF 
HOLDINGS ACT (5 of 1954) 

See under Tenancy Laws 
U. P. MOTOR VEHICLES RULES (1940) 

R 44-A — Power of Regional Transport 

Authority under S 44 (5) of the Act — 
Delegation of to Secretary Member — Vali- 
dity W P No 296 of 1963, D/- 7-8-1964 (All) 
Overruled — See Motor Vehicles Act (1939), 
S 44 (5) All 365 A (C N 61) (FB) 

U P. STATE ROAD TRANSPORT SERVI- 
CES (DEVELOPMENT) RULES (1958) 

• R 10 — Power of Regional Transport 

Authority under S 44 (5) of the Act — 
Delegation of to Secretary Member — Vali- 
dity W P No 296 of 1963, D/-7-8-1964 (All), 
Overruled — See Motor Vehicles Act (1939), 
S 44 (5) All 365 A (C N 61) (FB) 

WILL 

Construction — See Succession Act 

(1925), S 74 

WORDS AND PHRASES 
— — "Ambiguous” — Word ambiguous means 
obscure or of double meaning 

Bom 231 B (C N 41) 

"Appoint” — See Arbitration Act 

(1940). S 8 (1) (b) Bom 227 A (C N 40) 

"Charitable institution” — Meaning — 

Meaning of the word institution that will 
cover every use of it depends on the con- 
text in which it is found — A tank can be 
a charitable institution when there is dedi- 
cation m favour of that tank 

SC 563 B(CN 108) 

Force majeure — Meaning of — Sec 

Contract Act (1872), S 56 

Onssa 152 F (C N 53J 

"Person aggneved” — See Electncity 

Act (1910), S. 50 Mad 280 (C N 64) 

"Professional misconduct” — See Nota- 
ries Act (1952), S 10 (d) AH 363 (C N bOi 

"Sulah and Supurd Salisi" — Meaning 

of — See Contract Act (1872), S 186 

Andh Pra 211 (C N 64) 

"Trafficking in trade marks" — See 

Trade and Merchandise Marks Act (1958), 
S 48 Cal 342 D (C N 59) 

Word "Assessed” — See Income-tax Act 

(1922), S 18- A (3) SC 543 A (C N 103) 
Word 'day' — Meaning of — See Cri- 
minal P C (1898). S 247 

Andh Pra 222 A (C N 69) 


SUBJECTWISE LIST OF CASES OVERRULED, REVERSED AND 
DISSENTED FROM, ETC. IN A. I. R. 1969 JULY 
DlS5.=Di«ented from In , Not F.=Not Followed !n ; OVER.=0 verm led In , REVERS =Reveried In. 


CIVIL PROCEDURE CODE (5 of 1908) 

— S 34 — (’62) Appeal No 82 of 1959, D/ 
17-1-1962 (Cal) — REVERS AIR 1969 SC 
600 B (C N 118). 

— S 47 — ILR (1964) 2 Mad 363 — DISS 

AIR 1969 Mad 271 (C N 61) 

~S 47 — (’40) AIR 1940 Pat 176 — OVER. 
AIR 1969 SC 575 A (C N 112). 


CIVIL P. C. (Contd.) ■ 

— S 73 — AIR 1929 Nag 148 — - DISS- AIR 
1969 Guj 200 (C N 37) 

— S 96 — (’40) AIR 1940 Pat 176 — OVER. 
AIR 1969 SC 575 A (C N 112) 

— S 146 — ILR (1964) 2 Mad 303 — D*SS. 
AIR I960 Mad 271 (C N 61) 
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CIVIL P. C. (Contd.) 

— S. 151 (as amended by Madras Amend- 
ment ol 1930) — AIR 1937 Sind 279 — 
DISS. AIR 1969 Andh Pra 216 A (C N 67). 
— S. 151 (as amended by Madras Amend- 
ment of 1930) — AIR 1956 Raj 43 — DISS. 
AIR 1969 Andh Pra 216 A (C N 67). 

— O. 2 (2) — (’40) AIR 1940 Pat 176 — 
OVER. AIR 1969 SC 575 A (C N 112). 

— O. 21, R. 11 (2) (j) — AIR 1929 Nag 148 
— DISS. AIR 1969 Guj 200 (C N 37). 

— O. 21, R. 16 — ILR (1964) 2 Mad 363 — 
DISS. AIR 1969 Mad 271 (C N 61). 

— O. 34, R. 2 — (’62) Appeal No. 82 of 1959, 
D /- 17-1-1962 (Cal) — REVERS. AIR 1969 
SC COO B (C N 118). 

— O. 34, R. 4 — (’62) Appeal No. 82 of 1959, 
D/- 17-1-1962 (Cal) — REVERS. AIR 1969 
SC 600 B (C N 118). 

— O. 34, R. 11 — (’62) Appeal No. 82 of 1959, 
Df- 17-1-1962 (Cal) — REVERS. AIR 1969 
SC 600 B (C N 118). 

— O. 41, R. 1 — (’40) AIR 1940 Pat 176 — 
OVER. AIR 1969 SC 575 A (C N 112). 

— O. 41, R. 23 — (’37) AIR 1937 Sind 279 — 
DISS. AIR 1969 Andh Pra 216 A (C N 67). 
— O. 41, R. 23 — (’56) AIR 1956 Raj 43 — 
DISS. AIR 1969 Andh Pra 216 A (C N 67). 

COMPANIES ACT (1 of 1956) 

— S. 433 — (’68) Order of Datta J. D /- 
23-4-1968 (Cal) — REVERS. AIR 1969 Cal 
363 B (C N 61). 

— S. 483 — (1966) 70 Cal WN 516 — HELD 
NOT GOOD LAW in view of AIR 1965 SC 
507, as Interpreted. AIR 1969 Cal 363 A 
(C N 61). 

CONSTITUTION OF INDIA 
—Art. 226 — (’67) S. A. No. 322 of 1964, 
D /- 27-3-1967 (All) — REVERS. AIR 1969 
SC 556 (C N 106). 

—Art. 226 — (1963) 2 Lab LJ 60 (Mad) — 
HELD IMPLIEDLY OVERRULED BY AIR 
1963 SC 779. AIR 1969 Mad 275 C (C N 63). 
—Art. 311 — (1963) 2 Lab LJ 60 (Mad) — 
HELD IMPLIEDLY OVERRULED BY AIR 
1963 SC 779. AIR 1969 Mad 275 C (CN63)?? 


CONTRACT ACT (9 of 1872) 

S. 186 — (’47) AIR 1947 Nag 17 — NOT 

F. AIR 1969 Andh Pra 211 (C N 64). 

— S. 188 — (’47) AIR 1947 Nag 17 — NOT 
F. AIR 1969 Andh Pra 211 (C N 64). 


CRIMINAL PROCEDURE CODE (5 of 1898) 
— S. 146, Sub-ss. (1-B) and (1-D) — AIR 
1960 All 599 — DISS. 

A (C N 17). 

— S. 146, Sub-ss. (1-B) 

1959 Cal 366 — DISS. 

A (C N 17) 

— S. 146 — ' AIR 1968 Punj 301 — DISS. 
AIR 1969 Assam 81 B (C N 17). 

— S. 435 — AIR I960 All 599 — DISS. 

1969 Assam 81 A (C N 17). 

— S. 435 — AIR 1959 Cal 366 — DISS. 

1969 Assam 81 A (C N 17). 

— S. 439 — AIR 1960 All 599 
1969 Assam 81 A (C N 17). 


AIR 1969 Assam 81 

and (1-D) — AIR 
AIR 1969 Assam 81 


AIR 

AIR 


DISS. AIR 


CRIMINAL P. C. (Contd.) 

— S. 439 — AIR 1959 Cal 366 — DISS. AIR 
1969 Assam 81 A (C N 17). 

EVIDENCE ACT (1 of 1872) 

— S. 3 — (’52) AIR 1952 All 506 — DISS. 
AIR 1969 Punj 244 A (C N 42). 

— S. 3 — AIR 1924 Mad 708 — DISS. AIR 
1969 Punj 244 A (C N 42). 

HOUSES AND RENTS — C. P. AND 
BERAR REGULATION OF LETTING OF 
ACCOMMODATION ACT (11 of 1946) 

— S. 2 — AIR 1959 Bom 98 — OVER. AIR 
1969 Madh Pra 130 A (C N 36). 

— S. 2 — S. A. No. 357 of 1962, D /- 27-11- 
1962 (MP) — OVER. AIR 1969 Madh Pra 
130 A (C N 36). 

— S. 6 — AIR 1959 Bom 98 — OVER. AIR 
1969 Madh Pra 130 A (C N 36). 

— S. 6 — S. A. No. 357 of 1962, D/- 27-11- 
1962 (MP) — OVER. AIR 1969 Madh Pra 
130 A (C N 36). 


INCOME-TAX ACT (11 of 1922) 

— S. 10 (2-A) — (’65) I. T. Ref. No. 215 of 
1961, D/-14- 1-1965 (Cal) — REVERS. AIR 
1969 SC 572 (C N 111). 

LIMITATION ACT (9 of 1908) 

— S. 13— AIR 1928 Mad 1088 — HELD 
RIGHTLY OVERRULED by AIR 1955 Mad 
9G (FB), As Interpreted AIR 1969 SC 552 
B (C N 105). 

— S. 13 — AIR 1944 Mad 437 — HELD 
RIGHTLY OVERRULED by AIR 1955 Mad 
96 (FB), As Interpreted AIR 1969 SC 552 B 
(C N 105). 

—Art. 95 — AIR 1928 Mad 1088 — HELD 
RIGHTLY OVERRULED by AIR 1955 Mad 
96 (FB), As Interpreted AIR 1969 SC 552 B 
(C N 105). 

—Art. 95 — AIR 1944 Mad 437 — HELD 
RIGHTLY OVERRULED by AIR 1955 Mad 
96 (FB), As Interpreted AIR 1969 SC 552 B 
(C N 105). 

LIMITATION ACT (36 of 1963) 

— S. 5 — (’68) 70 Pun LR (D) 332 — 

REVERS. AIR 1969 SC 575 B (C N 112). 

— S. 19 — AIR 1935 All 129 — HELD 
OVERRULED by AIR 1953 SC 225, As 
Interpreted AIR 1969 Raj 192 A (C N 
38) (FB). 

— S. 19 — AIR 1912 Raj 7 (FB) — DISS. 
AIR 1969 Raj 192 A (C N 38) (FB). 

— S. 19 — AIR 1951 Raj 74 — OVER. AIR 
1969 Raj 192 A (C N 38) (FB). 

— S. 19 — AIR 1956 Raj 12 — OVER. AIR 
1969 Raj 192 A (C N 38) (FB). 

MOTOR VEHICLES ACT (4 of 1939) 

— S. 44 (5) — W. P. No. 296 of 1963. D /- 
7-8-1964 (All) — OVER. AIR 1969 All 365 
A (C N 61) (FB). 

— S. 68 — W. P. No. 296 of 1963, Df- 7-8- 
1964 (All) — OVER. AIR 1969 All 365 A’ 
(C N 61) (FB). 

— S. 68-G — W. P. No. 296 of 1963 D /- 
7-8-1964 (All) — OVER. AIR 1969 All 365 
A (C N 61) (FB). 
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Subject wise List op Oases OyerbuIiEd Etc. in 1969 July 


PAYMENT OF WAGES ACT (4 of 1936) 

— S 2 (vi) (d) (as amended by Act 68 of 
a 957) — (1967) 1 Lab LJ 232 (Punj) — 
OVER. AIR 1969 SC 590 (C N 116) 

— S 15 (2) (as amended by Act 68 of 1957) 
0967) 1 Lab LJ 232 (Punj) — OVER. 
AIR 1969 SC 590 (C N 116). 


PREVENTION OF FOOD ADULTERATION 
ACT (37 of 1954) 

— S 20 — AIR 1963 Onssa 158 — DISS. 
AIR 1969 Delhi 198 B (C N 34) 


REGISTRATION ACT (16 of 1908) 

-S 17- AIR 1962 Andh Pra 443 — OVER. 
AIR 1969 Andh Pra 242 (C N 76) (FB). 

— S 17 — L P A 44 of 1963, D/- 1-10-1965 
(AP) —PARTIALLY OVER. AIR 1969 Andh 
Pra 242 (C N 76) (FB) 

• — S 49 (c) — AIR 1962 Andh Pra 443 — 
OVER. AIR 1969 Andh Pra 242 (C N 76) 
(FB). 

— S 49 (c) — L P A 44 of 1963, D/- 
0-10-1965 (AP) — PARTIALLY OVER. 
AIR 1969 Andh Pra 242 (C N 76) (FB) 


REPRESENTATION OF THE PEOPLE 
ACT (43 of 1951) 

S 9-A (as amended by Act 47 of 1966) 
— C60) AIR I960 SC 131— OVER. AIR 
3969 SC 601 (C N 119) 

*— S 53 (as amended by Act 47 of 1966) — 
(TO) AIR I960 SC 131 — OVER. AIR 1969 
SC 601 (C N 139). 

f—S 84 (as amended by Act 47 of 1966) — 
T60) AIR 1960 SC 131 — OVER Am 1969 
SC 604 (C N 119). 

— S 101 (as amended by Act 47 of 1966) — 
f60) AIR 1960 SC 131 — OVER. AIR 19G9 
SC 604 (C N 119) 

SALES TAX — CENTRAL SALES TAX 
ACT (74 of 1956) 

f-S 2 (i) and (4) — Am 19G5 SC 1510 — 
DISS AIR 1969 Ker 205 (C N 48) 


SALES TAX — CENTRAL SALES TAX 
ACT (Contd) 

— S 2 (i) and (4) — AIR 1969 SC 147 - 
DISS. AIR 1969 Ker 205 (C N 48) 

— S 2 (i) and (4) — AIR 1966 Ker 60 — 
DISS AIR 1969 Ker 205 (C N 48) 

— S 2 (i) and (4) — (1966) 17 STC 396 
(Mad) — DISS AIR 1969 Ker 205 (C N 
48) 


— U P. 

ACT 
— S 11 
All 342 
— S 12 
All 342 
— S 19 
All 342 
— S 20 
All 342 
— S 21 
All 342 
— S 22 
All 342 
— S 23 
All 342 
— S 38 
All 342 
— S 48 
AH 342 


TENANCY LAWS 
CONSOLIDATION OF HOLDINGS 
(5 of 1954) 

— 1965 RD 12 — OVER 
A (C N 59) (FB). 

— 1965 RD 12 — OVER. 

A (C N 59) (FB). 

— 1965 RD 12 — OVER 
A(CN 59) (FB) 

— 1965 RD 12 — OVER 
A (C N 59) (FB). 

— 1965 RD 12 — OVER 
A (C N 59) (FB). 

— 1965 RD 12 — OVER 
A(CN 59) (rB) 

— 1965 RD 12 — OVER 
A (C N 59) (FB) 

— 1965 RD 12 — OVER. 

A (C N 59) (FB) 

— 1965 RD 12 — OVER. 

A (C N 59) (FB) 


AIR 1969 
AIR 1969 
AIR 1969 
AIR 1969 
AIR 1969 
AIR 1969 
AIR 1969 
AIR 1969 
AIR 1969 


TRANSFER OF PROPERTY ACT (4 of 

— S* 8 73 — AIR 1937 Pat 307 — HELD NO 
LONGER GOOD LAW jn view of AIR 193» 
Pat 179 AIR 1969 Gu] 222 A (C N 40) 

— S 106 — AIR 1950 All 583 — OVER- 
AIR 1969 All 333 B (C N 58) (FB) 


COURTWISE LIST OF CASES OVERRULED, REVERSED AND DISSENTED 
FROM, ETC. IN A. I. R. 1969 JULY 

DISS. = Dissented from In; NOT F.=Not followed In, OVER-=Overniled In, REVERS -Reversed In. 


SUPREME COURT 

f60) AIR 1960 SC 131 (1960) 1 SCR 902, 
Keshav Laxman Borker v Devrao 
Laxman An and e • — OVER AIR 1969 
SC 604 (C N 119). 

P65) AIR 1965 SC 1510 (1965) 16 STC 231. 
State of Mysore v Lekshminarasmhiah 
Shetty and Sons — DISS. AIR 1969 
Ker 205 (C N 48) 

T69) AIR 1969 SC 147 C A No 763 of 1967, 
D /- 18-4-1968, State of Madras v. 

Nataraja Mudaliar — DISS. AIR 1969 
Ker 205 (C N 48) 

ALLAHABAD 

T35) AIR 1935 All 129 ILR 57 All 434. 
Ghulam Murtaza v Fasihunmssa Exbi 
— HELD OVERRULED by AIR 1953 


ALLAHABAD (Contd.) 

SC 223, As Interpreted in AIR 1963 
Raj 192 A (C N 38) (FB). 
f50) AIR 1950 All 583 1951 All LJ 179. 

Ramanlal v Bhagwan Das — OVER* 
AIR 1969 All 333 B (C N 58) (FB). 

(’52) AIR 1952 All 506 1952 All LJ 696. lit 
Sughra v Babu — - DISS. AIR 1969 
Pun] 244 A (C N 42) 

f60) AIR 1960 All 599 1 960 Cn LJ 1279. 
Chokheylal Moti Ram v. Babulal Behan 
Lai — DISS. AIR 1969 Assam 81 A 
(C N 17) 

f 64) WP No 296 of 1963 D/-7-8-19W /All) 
Jugal Kishore Aganval v. Regions* 
Transport Authority — OVER. AIR 
1969 All 365 A (C N 61) (FB) 
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Coubtwise List of Cases Ovebbtjled etc. in A. I. R. 1969 July 


ALLAHABAD (Contd.) 

(’67) S. A. No. 322 of 1964, D /- 29-3-1967 
(All) — SEVERS. AIR 1969 SC 556 
(C N 106). 

(’65) 1965 RD 12: 1964 All WR (HC) 589, 
Ganga Singh v. Deputy Director of 
Consolidation — OVER. AIR 1969 
All 342 A (C N 59) (FB). 

ANDHRA PRADESH 

(’62) AIR 1962 Andh Pra 443: (1962) 1 Andh 
WR 230, Nookraju v. Ramamurthi — 
OVER. AIR 1969 Andh Pra 242 (C N 
76) (FB). 

(’65) L. P. A. No. 44 of 1963, D /- 1-10-1965 
(AP) — PARTIALLY OVER. AIR 1969 
Andh Pra 242 (C N 76) (FB). 

BOMBAY 

(’59) AIR 1959 Bom 98: 1958 Nag LJ 392, 
Tilokchand v. Ganpatdas — OVER. 
AIR 1969 Madh Pra 130 A (C N 36). 

CALCUTTA 

(’59) AIR 1959 Cal 366: 1959 Cri LJ 700, 
Ram Narayan Goswami v. Biswanath 
Goswami — DISS. AIR 1969 Assam 
81 A (C N 17). 

(1962) Appeal No. 82 of 1959, D /- 17-1-1962 
(Cal) — REVERS. AIR 1969 SC GOO B 
(C N 118). 

(’65) I. T. Ref. No. 215 of 1961, D /- 14-1-65 
(Cal) — REVERS. AIR 1969 SC 572 
(C N 111). 

(’66) 70 Cal WN 516: (1966) 36 Com Cas 485, 
John Herbert and Co. Pvt. Ltd. v. 
Banay Kumar Dutta — HELD NOT 
GOOD LAW in view of AIR 1965 SC 
507, As interpreted AIR 1969 Cal 
363 A (C N 61). 

(’68) Order of Datta J„ D /- 23-4-1968 (Cal) 
— REVERS. AIR 1969 Cal 363 B (C N 
61). 

KERALA 

(’66) AIR 1966 Ker 60: (1965) 16 STC 794, 
Laxmi Starch Factory Ltd. v. State of 
Kerala — DISS. AIR 1969 Ker 205 
(C N 48). 

MADHYA PRADESH 

(’62) S. A. No. 357 of 1962, D /- 27-11-1962 
(MP), Ramkishan v. Jamuna Prasad 
— OVER. AIR 1969 Madh Pra 130 A 
(C N 36). 

MADRAS 

'(’24) AIR 1924 Mad 708: 80 Ind Cas 378, 
Abdul Jaffar v. K. Venugopal Chettiar 
— DISS. AIR 1969 Punj 244 A. (C N 
42). 

(’28) AIR 1928 Mad 1088: 28 Mad LW 645, 
Rathina v. Packiriswami — HELD 
RIGHTLY OVERRULED by AIR 1955 
Mad 96 (FB), As interpreted AIR 1969 
SC 552 B (C N 105). 

(’44) AIR 1944 Mad 437: (1944) 1 Mad LJ 

440. Subramania Chettiar v. Marutha- 
muthu — HELD RIGHTLY OVERRUL- 

; ED by AIR 1955 Mad 96 (FB), As inter- 


MADRAS (Contd.) 

preted AIR 1969 SC 552 B (C N 105). 

(’63) (1963) 2 Lab LJ 60 (Mad), Royal 

Printing Works v. Industrial Tribunal 
—HELD IMPLIEDLY OVERRULED by 
AIR 1963 SC 779. AIR 1969 Mad 275 C 
(C N 63). 

(’64) ILR (1964) 2 Mad 363: (1964) 2 Mad 
LJ 563, Sampat Mudaliar v. Sakuntala 
Ammal — DISS. AIR 1969 Mad 271 
(C N 61). 

(’66) (1966) 17 STC 396: ILR (1967) 1 Mad 
709, Khader and Co. v. State of Madras 
— DISS. AIR 1969 Ker 205 (C N 48). 

NAGPUR 

(’29) AIR 1929 Nag 148: 25 Nag LR 94, 
Balaji v. Gopal — DISS. AIR 1969 Guj 
200 (C N 37). 

(’47) AIR 1947 Nag 17: ILR (1946) Nag 824, 
Jiwibai v. Ramkumar — NOT F. AIR 
1969 Andh Pra 211 (C N 64). 

ORISSA 

(’63) AIR 1963 Orissa 158: 1963 (2) Cri LJ 
305, K. G. Anjaneyalu v. Chairman 
Puri Municipality — DISS. AIR 1969 
Delhi 198 B (C N 34). 

PATNA 

(’37) AIR 1937 Pat 307: 169 Ind Cas 805, 
Mukhram Marwari v. Bateswar Mahton 
— HELD NO LONGER GOOD LAW in 
view of AIR 1938 Pat 179. AIR 1969 
Guj 222 A (C N 40). 

(’40) AIR 1940 Pat 176: 20 Pat LT 801, Bodh 
Narain Mahto v. Mahabir Prasad — 
OVER. AIR 1969 SC 575 A (C N 112). 

PUNJAB 

(’37) AIR 1937 Sind 279: 172 Ind Cas 403, 
Sultan-ul-Malak Ali v. Sultan Ali Gohar 
— DISS. AIR 1969 Andh Pra 216 A 
(C N 67). 

(1967) 1 Lab LJ 232: 67 Pun LR 1124, Uttam 
Chand v. Kartar Singh — ■ OVER. AIR 
1969 SC 590 (C N 116). 

(’68) AIR 1968 Punj 301: 1968 Cri LJ 971, 
Maharaj Kumar Gajbir Singh v. Maha- 
raj Satbir Singh — DISS.. AIR 1969 
Assam 81 B (C N 17). 

(1968) 70 Pun LR (D) 332, Shakuntla DevJ 
Jain v. Kanta Kumari — REVERS. 
AIR 1969 SC 575 B (C N 112). 

RAJASTHAN 

(’51) AIR 1951 Raj 74: 1950 Raj LW 284, 
Kanraj v. Vi jay singh — OVER. AIR 
1969 Raj 192 A (C N 38) (FB). 

(’52) AIR 1952 Raj 7: ILR (1951) 1 Raj 297 
(FB), Hastimai v. Shankardan — DISS. 
AIR 1969 Raj 192 A (C N 38) (FB). 

(’56) AIR 1956 Raj 12: ILR (1955) 5 Raj 85, 
Ramdayal v. Maji Deodiji — OVER: 
AIR 1969 Raj 192 A (C N 38) (FB). 

(’56) AIR 1956 Raj 43: ILR (1955) 5 Raj 143,. 
Punja v. Ramlal — DISS. AIR 1969 
Andh Pra 216 A (C N 67). 


itfDEX TO KOTES OF SUPREME COURT CASES IN A. I. R. 1969 JUM 


ANDHRA PRADESH PUBLIC EMPLOY- 
MENTS {REQUIREMENT AS TO RESI- 
DENCE) RULES 1959 
See Public Employment (Requirement as 
~to Residence) Act (44 of 1957), S 3 No 42 
BOMBAY CIVIL SERVICE RULES (1959) 
See under Civil Services 
BOMBAY RENTS, HOTEL AND LODGING 
HOUSE KATES CONTROL ACT (57 of 
1947) 

See under Houses & Rents 
CENTRAL SALES TAX ACT (74 of 195G) 
See under Sales Tax 
CITIZENSHIP ACT (57 of 1955) 

- — S 9 — See Constitution of India, Art 5 
No 70 

CITIZENSHIP RULES (30 of 195C) 

See Constitution of India, Art 5 No 70 
CIVIL PROCEDURE CODE (5 OF 1908) 

S 11 No 71 

S 80 No 55 

O 20, R 12(c) No 56 

O 20, R 50. O 41, R 31 No 65 

O 41, R 33 — See Hindu Succession 

Act (1956), S 2 No 58 

CIVIL SERVICES 

- — BOMBAY CIVIL SERVICE RULES (1959) 
— — R 161 — See Constitution of India, Art 
•311 No 54 


HOUSES AND RENTS 
—BOMBAY RENTS, HOTEL AND LODG- 
ING HOUSE RATES CONTROL ACT (51 
of 1947), S 12(3) No 72 

—DELHI AND AJMER RENT CONTROL 
ACT (38 of 1952), S 13fl)(h) No 74 

— DELHI RENT CONTROL ACT (59 of 
1958) 

S 14(1) (h) — See Houses & Rents — 

Delhi and Ajmer Rent Control Act (1952). 
S 13(1) (hi No 74 

—RAJASTHAN PREMISES (CONTROL OF 
RENT AND EVICTION) ACT (17 of 1930) 
S 13(l)(c) No 67 


CONSTITUTION OF INDIA 

Arts 5, 6, 8, 11 and 21 No 70 

Art 227 No 57 

——Art 227 — See Land Acquisition Act 
(1 of 1894), S 4 No 73 

Art 311 No 54 

Art 311(2) No. 60 

CONTRACT ACT (9 of 1872). 

S 10 No 66 

•CRIMINAL PROCEDURE CODE (5 of 1898) 
— — S 503 — See Sea Customs Act (VIII of 
3878), S 167 (81) No 46 

DELHI AND AJMER KENT CONTROL ACT 
(38 of 1952) 

Sep under Houses & Rents 
DELHI RENT CONTROL ACT (59 of 195S) 
See under Houses & Rents 
EVIDENCE ACT (l of 1872) 

- — -S 114 (b) — See Sea Customs Act (VIII 
of 1878), S 167 (81) No 46 

S 115 — See Working Journalists (Con- 

-ditions of Service) and Misc Provisions Act 
(1955), S 2(c{ No 53 

- — -S 124 — See Sea Customs Act (VIII of 
3878), S 167 (81) No 46 

— - S 133 — See Sea Customs Act (VIII of 

1878). S 167(31) No 46 

FOREIGN' EXCHANGE REGULATIONS (7 

of 1947) 

S 8(1) — See Sea Customs Act (VII I of 

1878), S 167 (81) No 46 

HINDU SUCCESSION ACT (30 of 195G) 
Ss. 2 4 (I) (a) No 58 


INCOME-TAX ACT (11 of 1922) 

Ss 25(1)(2). 26(2), 28(c), 44 

No fa 

INDUSTRIAL DISPUTES ACT (14 of 1947) 

S 2(4) No 63 

S 2(a) No 19 

S 2(RR) — See Working Journalists 

(Conditions of Service) and Misc Provisions 
Act (1955), S 2(c) No 53 

S 7A No 61 

S 10 No 52 

LAND ACQUISITION ACT (1 of 1894) 

Ss 4, 23 No 73, 

LIMITATION ACT 

S 12 — See Tenancy Laws — M. B. 

Abolition of Jagirs Act (1951), S 29 

No 43 

S 29(2) — See Tenancy Laws — M B. 

Abolition of Jagirs Act (1951), S 29 

No 4o 

MADHYA BHARAT ABOLITION OF. 
JAGIRS ACT (28 of 1951) 

See under Tenancy Laws 
M. P. ABOLITION OF PROPRIETARY 
RIGHTS ACT (I of 1951) 

See under Tenancy Laws 
MYSORE (PERSONAL AND MISC.) INAM5 
ABOLITION ACT (1 of 1955) 

See under Tenancy Laws 


PANCWAYATS , „ . 

-UP. PANCHAYAT RAJ ACT (26 ol 
1947) 

S 95(1) fe) 


No 39 


PAYMENT OF BONUS ACT (21 of 1965) 
S 6(d} — Read with Sch 3 


PENAL CODE (45 of I860) „ rrT? 

-S 120 (b) ■ — See Sea Customs Act^fVRi i 


No 46 
No 40 


of 1873). S 167(81) 

' S 302 

PUBLIC EMPLOYMENT (REQUIREMENT 
AS TO RESIDENCE) ACT (41 of 195D 

S 3 No 

PUNJAB CUSTOM (POWER TO CONTEST) 
ACT (2 of 1920) 

S 6 — See Hindu Succession Act O9oo* 

S 2 No. 53 
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PUNJAB GENERAL SALES TAX ACT (46 
' of 1948) 

.. See under Sales Tax. 

;■ PUNJAB POLICE RULES, 1934 
' Rr. 16 ( 1 ), 16.24, 16.38 No. 41 

PUNJAB SECURITY OF LAND TENURES 
ACT (10 of 1953) 
r See under Tenancy Laws. 

RAJASTHAN PREMISES (CONTROL OF 
1 RENT AND EVICTION) ACT (17 of 1950) 
, See under Houses & Rents. 

REPRESENTATION OF THE PEOPLE ACT 
(43 of 1951) 

- ■ S. 9-A No. 64 

■ S. 123 (2) No. 43 

• S. 123(2)(a)(ii) No. 44 

SALES TAX 

“-CENTRAL SALES TAX ACT (74 of 1956) 
— — Ss. 14, 15 — See Sales Tax — Punjab 
Sales Tax Act (1948), S. 5(2)(a)(vi) 

No. 45 


“—PUNJAB GENERAL SALES TAX ACT 
(46 of 1948) 

■ S. 5(2)(a)(vi) No. 45 


TENANCY LAWS (Contd.) 

— M. B. RYOTWARI LAND REVENUE AND 
TENANCY ACT 

Ss. 34, 149(2) — See Tenancy Laws — < 

M. B. Abolition of Jagirs Act (1951), S. 29 

No. 48 

—MADHYA PRADESH ABOLITION OF 
PROPRIETARY RIGHTS ACT (1950) (1 
of 1951) 

Ss. 5 and 251 No. 49 

—MYSORE (PERSONAL AND MISC.) 
INAMS ABOLITION ACT (1 of 1955) 

Ss. 3, 5, 10 — See Civil Procedure Code 

(5 of 1908), O. 20, R. 12 (c) No. 56 

—PUNJAB SECURITY OF LAND TENURES 
ACT (10 of 1953) 

Ss. 8 , 9 ( 1 ), 18, 21, 22, 32, 45 — See 

Transfer of Property Act (4 of 1882), S. 76(a) 

No. 51 

— U. P. CONSOLIDATION OF HOLDINGS 
ACT, 1953 (5 of 1954) 

Ss. 5 (b) & (i), 16 (a) No. 50 

— U. P. TENANCY ACT (17 of 1939) 

Ss. 16, 80 — See Tenancy Laws — U. P. 

Consolidation of Holdings Act (1954), S. 5 
(b)(i) No. 50 


SEA CUSTOMS ACT (VIII of 1878) 

S. 167 (81) No. 46 

STATES REORGANIZATION ACT (37 of 

tT 1956) 

•i . s u 5 ( 7 ) — s ee Constitution of India, 

Art. 311 No. 54 

SUCCESSION ACT (39 of 1925) 

* S. 105 No. 47 

TENANCY LAWS 

—MADHYA BHARAT ABOLITION OF 
JAGIRS ACT (28 of 1951) 

— — Ss. 29, 30 No. 48 


TRANSFER OF PROPERTY ACT (4 of 1882) 

S. 76(a) No. 51 

S. 105 — See Civil Procedure Code (5 of 

1908), O. 20, R. 12(i) No. 56 

U. P. CONSOLIDATION OF HOLDINGS 
ACT (5 of 1954) 

See under Tenancy Laws 
U. P. PANCHAYAT RAJ ACT (26 of 1947) 
See under Panchayats. 

U. P. TENANCY ACT (17 of 1939) 

See under Tenancy Laws. 

WEALTH TAX ACT (27 of 1957) 

S. 3 No. 52 


COMPARATIVE TABLE 


( 10-6-1969 ) 


A. I. R. 1969 July = Other Journals 


:AIR 1969 Supreme Court 


AIR 

Other Journals 

613 

35 F J R 207 

630 

(1968) 2 S C W R 161 
17 Fao Ii R 218 

35 F JR 162 

643 

72 I T B 203 
(1969) 1 XT J £54 

649 

23 S T 0 380 
(1969) ISO 

W R 1013 

652 

(1968) 2 8 r W R • 51 

556 

(1968) 2 8 G W R 373 

560 


663 

(1969) 1 8 0 J 687 
(1969)1 SO WR 999 

666 

(1969) 180 W R 993 

569 

(1969) ISC 

W R 1008 

572 

72 I TB 286 
(1969) 1 I T J 561 


AIR 1969 Supreme Court 
AIR Other Journals 
572con{l969 ) IB CJ 777 
575 (1988) 2 8 CW R 489 

1969 Cur L J 69 
579 (1968) 2 8 C WR 448 

1969 M P W B 344 
583 (1969) 1 S C J 694 

586 

590 (1969) 1 SCWR 550 

35 F J R 232 

597 

600 (1969) 1 8 0 IV R 77 

604 

AIR 1969 U. S. Supreme 
Court 

AIR Other Journals 

46 (1968) 20 Ii Ed 

2d 733 


AIR 1969 Allahabad 
AIR Other Journals 

333FB19E7 AIJ W B 

•HO) 668 

1967 All h J 944 

342FB1967 All W R 

(HO) 731 

1968 Ail L J 144 

I DR (1967) 2 All 776 
363 

365FB1969 All LJ 269 

AIR 1969 Andhra Pradesh 
AIR Other Journals 
211 

213 (1269) 1 Andh 

WR 41 
(1969) 1 Andh 

LT 169 


AIR 1969 Andhra Pradesh 


AIR 

Other Journals 

215 

(1968) 1 Andh 

LT 191 
(1968) 2 Andh 

W B 147 

216 

• •• 

221 


222 

... 

225 

... 

227 

... 

231 

... 

234 

... 

236 


237 

M. 

242FB(19B9) 1 Andh 

W R396 

250FB(19B9) 1 Andh 

WB 455 


A, I. R. 1969 July — Other Journals (ccmcld.) 


AIR 1569 Assam 
AIR Other Journals 


84 ... 

AIR 1969 Bombay 
AIR Other Journals 

S10 70 Bom L R 689 

19E9 MabL J 35 
218 1968 M&h L J 858 

71 Bom L E 135 
218 1968 M&h LJ 736 

71 Bom L R 111 
221 1968 M&hLJ 762 

70 Bom LB 768 
224 71 Bom L B 302 

227 71 Bom L B 312 

231 ^ 

AIR 1169 Calcutta 
AIB Other J cutes la 

321 

340 73 Cal W K 97 


863 72 Cal W N 872 

(1968) 2 Com LJ 315 
39 Com Caa 262 

AIR 1969 Delhi 
AIR Other Journals 
194 

197 (1969) 71 Pun 

L B (D) 59 

198 
201FB 

214SBI1969) 71 Fun 

L K (D) 84 



AIR 196g Gujarat 

AIR 1969 Madhya Pradesh 

AIR 

Other Journals 

AIR 

Other Journals 

195 


134 

1969 Jab L J 293 

200 

IOGujL R 148 


1989 MPL J 228 

205 


19e9MP WB S25 

213 

„ 

241 

1968 UP LJ 182 

222 

— 


1969 M P W B 719 
1968 Jab L J 1033 


AIR 1969 J. & K 

143 

1968 MPWB 740 

AIB 

Other Journals 


1968MPL J 833 

S8FB19E8 KaahL J 392 


1968 Jab L J 1073 

1969 B LB 186 


AIR 1969 Kerala 


AIR 1959 Madras 

AIR 

Other Journals 

AIB 

Other Journals 

1S6 

ILB(I268) 2 Key 195 

248 

81 Maa L W 565 


1963 Her LJ 499 

352 

81 Mad L W 561 


71 1TR 385 

257 



(1969) 1 1 T J 345 

265 

23 B T O 1 

903 

1968 Ker L T 705 

268 

(1968) 2 Mad L J 634 


1968 Ker LB 401 


81 Mad L W 834 


1968 Ker LJ 721 

171 

(19e8)2MadLJ610 

205 

1(68 Ker LJ 862 

81 Mad L W 58 3 


1988 Eer LB 762 

273 

35 F J B 7 


1S69 Ker L T 2£0 

(1969) 1 Mad L J 119 

207 

1968 Ker L J 749 


18 Fac L B 146 


1963 Ker L B 575 

275 

(1S69) 1 Mad L J 32 

211 

1968 Ker LT 483 

280 

1968 Mad LW 


1S68 Ker LJ 471 


(Crl) 16 


1968 Ker L B 542 


1968 Mad L J 

213 

1968 Ker LT.725 


(Cri) 125 


1968 Ker LJ 768 


(1968) 1 Mad LJ 308 


1968 Ker LR 516 

284 

20BTO115 

214 

1908 Ker L J 738 


1LR (1968) 2 Mad 489 


1968 Ker LB £83 


(1969) 1 Mad LJ 480 

222 

1988 Ker LB 606 

1LB (1988) 2 Ker 488 


AIR 1969 Mysore 


1969 Ker LT121 

AIB 

Other Journals 

f AIR 1969 Madhya Pradesh 

315 

221 

16 Law Bep 784 

17 Law Bep 45 

AIB 

Other Journals 


(IE69) 1 Mys L J 12 

130 

1968 MPLJ 231 


1969 Mad L J (Or!) 19 

1968 MPWB401 

222 

16 Law Bep 710 


ISflB Jab L J 267 - 


(1968) 2 Mys LJ 581 


[ [AIR 1969 Orhti 

AIB Other JcvxbiIi 

146 

147 85 Cut LT 181 
149 31 Cot LT 123? 

10 Orissa JDIfl 
152 — 

ies 

165 ~ 

167 35 Cut LT 627 

169 31 Col L T KOI 

1969 SLR 118 
171 34 Cut L T 1227 

176 35 Cut L T S3 

AIR 1969 Pate* 
AIR Other Jonrntli 


258 1969 BL JR 106 

AIR 1963 Punjab 
AIR Other Journals 

225 ~ 

244 11 Pan L R 15* 

250 71 Pun LB HI 

S56 71 Pun LB 177 

AIR 1959 Rajasthan 


AIR 1959 Tripura 
R Other Journal® 


220 
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Hindi Monthlies published under the authority of the 
Ministry of LAW, Government of India. 

‘Uchchatam 

Myayalay a 
Nirnaya 

Patrika’ 

Started publication from April 1968. The Patrika contains 
all important and reportable judgments of the Supreme 
Court in Hindi. 

Annual subscription : Rs. 451- 

Single '■ Copy : Rs. 4!- 

*U chcha 

N.y ay alay a 
Nirnaya 

Patrika 5 

Started publication from January, 1969. It contains such 
important and latest judgments of all the High Courts 
in Hindi as are considered reportable by the concerned 
Justices.’ 

Annual Subscription : Bs. 751- 

Single Copy : Bs. 71- 

These Patrikas together now make available judgments 
of all Superior Courts in Hindi and are very useful for 
Advocates, Judges, Professors and Law Students; 

Please send your order to : HONORARY EDITOR, 

INDIAN LAW INSTITUTE BUILDING, 
BHAGWAN DAS ROAD, 

NEW DELHI-1. 


davp 63/645 
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E. L. H.’s Latest Publications 


I960 


1969 


A. C Dutta : Indian Contract Act 4th Ed 

(Pre-Publication offer Bs 50 1- Valid upto May 19G9) 

B. B Mitra * Guardians A, Wards Act 11th Ed. 

(Pre-Publication offer Bs 22/. Valid upto May 1969) 

S K. Ghosh : Law Breakers A, Keepers of Peace 2nd Ed. 1969 

S. K. Ghosh : Student Challenge Bound The World Ed 

D. N. Guha : Fundamental Rights 1959 

B. N. Banerjee : Law of Negligence 8rd Ed. 19G3 Rs 

A. K. Bhattacharjee • General Principles o! Insurance Lai 
A. B. Majumder : Bailment and Pledge 

(Pre-Publication offer Bs. 5/- opto Ma 
S. C. Sen : Company Actions in The Modem Set-Up 

A. V. Kasbekar ; Taxation of Companies 
I. L I. : Law of Elections in India with reference to 

DEFECTIONS by K. C. Boy 
N D Basu . Arbitration Act 

(Pre-Publication offer Ra 2G /- Valid upto M 
I- L. I : Law Relating to Shipping In India by B. 0 Mitra 
Banerjee & Bhuteria . Law of Estate Dnty 

B. B Mitra . Indian Succession Act 
K. Cbaturvedi • The Central Sales Tax Laws m 2 Vols 

K. Chaturvedi : Principles of Sales Tax Laws, 4th Ed. 

with Supplement 
P. C. Mogha : Indian Conveyancer 
S C. Chakravarti : Laws of Industrial Adjudications In 
India 

L. C. De Souza : Indian Forms A. Precedents 
B S. Chowdhury : Law of HIRE-Pnrchase in India & 

England 

B. K. Mutherjee : Minimum Wages Act 
S. C. Ghosh : Principles A. Forms of Reading 
D. H Cbaudh3ri : Hindu Marriage Act 

Sampath Iyengar : The Three New Taxes with Supplement 2nd Ed 
K N. Bhaumik * The Specific Relief Act 
A. C Ganguly : Criminal Court Practice 
N. D. Basu : Law of Injunctions 
D. N. Guha : Civil Litigations in 4 Vols 
N. K. Roy : Hindu Law k Usages 

M. N. Basu : Court Fees & Suits Valuation Act 
N D. Basu : Law & Practice Relating to Receivers 
K. N. Bhaumik : Indian Railways Act 
D. H. Chaudhuri : Hindu Succession Act, 1956, 8rd Ed 

with Supplement 

P. C. Mogha : Law of Pleadings m HINDI 
Dr. Venkateswaran ■ Trade & Merchandise Marks Act 


Rs. 5500 
Rs 26 00 


Rs IS 00 
19G9 Rs 25 00 
Ed. Rs 8 00 


r 1969 

Ed. 

Rs 

10 00 

Ed. 

. 1969 

Rs 

600 

f 1969) 

Ed. 

1969 

Rs 

10 00 

2nd Ed 

3969 

Rs. 

1500 

Ed, 

, 1909 

Rs 

14.00 

Ctb Ed. 

1969 

Rs. 

2300 

ly 1009) 

Ed. 

1968 

Rs 

15 00 

Ed. 

1968 

Rs 

25 00 

9th Ed. 

1968 

Rs. 

2500 

2nd Ed 

3963 

Bs 

40.00 


1968 

Rs. 

45 00 

7th Ed 

3963 

Bs 

24 00 

8rd Ed. 

1968 

Bs 

20 00 

8th Ed 

3968 

Rs 

9 00 

Ed. 

1965 

Bs 

15 00 

Ed. 

1966 

Bs. 

10 00 

8rd Ed. 

1966 

Rs 

42 00 

8rd Ed. 

1966 

Bs 

20 00 

2nd Ed 

1966 

Bs 

45 00 

2nd Ed. 

1966 

Bs. 

12 00 

5th Ed. 

1065 

Bs 

14 00 

8rd Ed. 

19G5 

Bs. 

27 00 

2nd Ed. 1963 67 

Bs 

61.00 

2nd Ed. 

3965 

R3 

000 

10th Ed. 

1DG5 

Bs 

24 00 

2nd Ed. 

3964 

Bs 

25 00 

Brd Ed. 

1964 

Bs 

IS 00 


3967 

Bs. 

35 00 

Ed. 

1963 

Rs 

22 00 

Ed. 

1963 

Bs 

5000 


EASTERN LAW HOUSE 

LAW BOOKSELLERS & 
B4, Ganesh Chunder Avenue - 


PRIVATE LIMITED 

LAW PUBLISHERS 

CALGDTTA-13. 
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Some Latest Agency Titles? 


CHITTY On Contracts, 23rcl edn. in 2 Vols. Vo!. I : "General Principles” 
Vol. II : “Specific Contracts” 

WOODFALL’S Law of Landlord and Tenant, 27tli Edn. 2 Vols. 
BOWSTEAD On Agency, 13th Edn. by Reynolds & Davenport 
FRANCK, T. M. : Comparative Constitutional Process 
LOWE, R. : Commercial Law, 2nd Edn. 

SWEET 6c MAXWELL’S Property Statutes, Advisory Ed. J. H. C. Morris 

TILEY, J. : Casebook on Equity and Succession 

TUDOR On Charities, 6tli Edn. by McMullen, Maurice 6c Parker 
GUEST, A. G. : The Law of Hire-Purchase 

WALLACE, I. N. D. : Building 6c Civil Engineering Standard Forms 
The Practical Police Surgeon, by the Association of Police Surgeons of 
Great Britain 

RUSSEL-CLARK, A. D. : Copyright in Industrial Designs, 4th Edn. 
STOLJAR, S. J. : Mistake and Misrepresentation 
GRIEW, E. : The Theft Act, 1968 

NAPLEY, D. : Guide to Law 6c Practice under Criminal Justice Act 1967 
HEAP, D. : New Town Planning Procedures— How They Affect Y'ou 
WI1EATCROFT, G. S. A. : Capital Gains Taxes, 1967 with Supplement of 
RESTATEMENT OF AFRICAN LAW SERIES; Ed. by A. N. Allott 
Vol. I s Kenya— Laws of Marriage and Divorce 
Vol. II : Kenya— Succession 

TREITEL, G. II. : The Law of Contract, 2nd Edn. 

FRIEDMANN, W. : Legal Theory’,. 5th Edn. 

NATHAN 6c MARSHALL i A Casebook on Trusts, oth Edn. 
CHARLESWORTH, J. : Company Law, 9th Edn. 

BEATTIE, C. N. : Elements of Law of Income 6c Capital Gains 
Taxation, 8th Edn. 

SASSOON, D. M. : CIF 6c FOB Contracts (British Shipping Laws 5) 
VALENTINE, D. G. : Court of Justice of European Communities, 2 Vols. 
LARSON, JENKS & ORS : Sovereignty within the Law 
CALVERT, FI. : Constitutional Law in Northern Ireland 
SCHLESINGER 6c ORS. : Formation of Contracts, 2 Vols. 

POLLOCK 6c MAITLAND : The History of English Law, 2nd Edn. 2 Vols. 
BAXTER, J. W. : World Patent Law and Practice 
BORRIE, G. J. : Elements of Public Law 

PARRY, C. (Ed.) : Diplomatic 6c Consular Agents 

CHARLESWORTH, J. : The Law of Negligence, 4th Edn. 1962 with 
Supplement 

CITRINE, N. A. : Trade Union Law, 3rd Edn. 

DAVID 6c BRIERLY : Major Legal Systems in the World Today 
DeSMITH, S. A, : Judicial Review of Administrative Action, 2nd Edn. 
DERRETT, J. D. M. : Introduction to Legal Systems 
DETTER, I. : Essays on the Law of Treaties 

DICEY 6c MORRIS : Conflict of Laws, 8th Edn. 1967 with Supplement 
EDWARDS, J. : The Law Officers of the Crown 
GATLEY, C. : Libel and Slander, 6th Edn. 

GRUNFELD, C. : Modern Trade Union Law 

HOLLOWAY, K. : Modern Trends in Treaty Law 

DYMOND On Death Duties, 14th Edn. 1965, 2 Vols. with Supplement 

EMMET : On Title and Practical Conveyancing, loth Edn. 

WORTLEY, B. A. : Jurisprudence 

ROSENNE, SI1ABTAI : Law and Practice of the International Court, 
2 Vols. 

VERZIJL, J. H. W. : Jurisprudence of the World Court, 2 Vols. 
BOGSCH, ARP AD : Law of Copyright under the Universal Convention, 
3rd rev. Edn. 

MEGARRY, R. E. : The Rent Acts, 10th Edn. 2 Vols. 

PALMER’S Company Law, 21st Edn. 


1968 283.50' 
1968 340.20 
1968 126.00 

1968 69.75 

1967 67.50 

(cloth) 1968 75.60 

(paper) 1968 40.50 

(cloth) 1968 81.00 

(paper) 1968 37.80 

1967 189.00 
1960 113.40 

1969 85.50 

1969 52.20 

1968 75.60 

1968 45.00 

1968 24.75 

196" 22. 50 
1968 27.00 

1968 105.75 

1968 70.65 

1968 70.65 

1966 69.75 

1987 61.65 

(cloth) 1967 81.00 

(cloth) 1968 36.00 

(paper) 1968 16.65 

1968 42.75. 

1968 141.75 
1965 434.70 
1965 117.00 
1968 90.00 

1968 270.00 
1968 54.00 

1968 94.50 

(cloth) 1967 36.00. 

(paper) 1967 18.00. 

1965 189.00 

1967 108.00 

1967 170.00 

(cloth) 1968 63,00. 

1968 75.80- 

(cloth) 1968 33.75. 

1967 33.75 

1968 180.00 

1964 67.50 
1967 159.75 

1966 40.50 

1967 151.20 
1967 207.90 
1967 188.00 

1967 56.70 

1965 168.00 
1965 268.80 

1968 163.80 

1967 151.20 

1968 177.75 


N. M. TRIP AT HI PRIVATE LIMITED 

•LAW PUBLISHERS — BOOKSELLERS 
165, Samaldas Sandhi Marg, BOMBAY- 2. 
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TWENTY -FIRST EDITION 

of 

THE LAW OF CRIMES 

BY 

RATANLAL RANCHHODDAS, e.a., LL.B. 

Advccatt ( 0. 8- )i Bombay St gh Court 

AND 

DHIRAJLAL KESHAVLAL THAKORK, ba„ 

Barretter -at-law 

Revised by Mi. Justice B. J. Divan of the Gujarat High Court end Mi. Manhtr 
E. Vakil, Bar-at-Iaw, Editor t The Bombay Law Reporter, 

Royal 8yo, Pflgea 1631 Fall Cloth, gilt title. Price Bb. 35/. 

This new edition o! a standard commentary on the Indian Penal Code, 1860, la thoroughly 
revised In the light of the new decisions ol the Supreme Court o! India and the different High Courts 
reported since the last edition was published Not a single reported Indian decision of any importance 
has been left out This edition contains all amendments to the Code made by the Central and the State 
Legislatures 

SOME OPINIONS ON THIS EDITION. 

The Hon’ble Mr. M. Hidayatullah, Chut Justice of India: 'The book Is an accepted one 
already and I am sura it will continue to be a favourite." 

The Hon’blo Mr. J. C Shah. Judge el the Buyrtne Ccvrl 0 / India 5 "I need hardly say that 
the Law ot Crimes has acquired a well-earned reputation as a standard commentary on the Indian 
Penal Code I have always found the statement of the Jaw full and precise ” 

The Bon’ble Mr. V. Bhargava, Judge 0 / the Supreme Court of India t "I am quite certain 
that it will prove useful to me in my work here Thu book has been very useful, particularly In the 
subordinate courts where cases are tried, and I am sure it will continue to aerve the lawyer! and the 
courts in their work of administering criminal Justice" 

The Hon'ble Mr. D. N. Sinba, Chief Justice of Calcutta 1 "One can say without hesitation 
that this Is the standard book on the subject and there is no doubt that the present edition will be 
helpful to all concerned, in future, as It has been in the past." 

The Hon’ble Mr. Meher Singh, Chief Justice of Punjab and Haryana : ‘This work needs 
no recommendation from anybody for it has by now become classical on the subject and one to 
which reference hero is made often as an authoritative work." 

The Hon'ble Mr. M. Anantanarayanan, Chief Justice of Hadrati "The present edition 
fully Justifies the reputation already acquired by this standard treatise on 'The Law of Crime*." 
From the point of view of Court-work and Reference, It is certainly the best slngle-volume 
.commentary on the Indian Penal Code that I am aware of. The present Edition includes the latest 
.case-law, exhibited with clanty, precision and easy reference." 

The Hon'ble Mr. P. V. Ditit, Chief /miles of Ifadhya Pradtsh : "The 'Law of Crimes' by 
JUtaDlal and Dhirajlal has been the standard text book on the Law of Crimes for over 50 years. 

I find the new edition thoroughly revised and brought up to date This work will find a place On 
the shelves not only of lawyers practising on the criminal side but also of general practitioners, 
students, Universities and Libraries throughout the country. For me the book has always been of 
gieat value and assistance" 

The Hon’ble Mr. P. Jsgsaraohan Reddy, Chief Justice of Andhra Pradtsh ! “The new 
edition of the Law of Crimes by Ratanlal and Dhirajlal will form a valuable addition to my library 
The Law of Crimes by Ratanlal and Dhirajlal has always been considered In this country to be a 
standard book, for nearly 60 years, and has served and is serving a useful purpose not only for 
lawyers and Judges but also to students. There la particular significance in this edition that the 
onerous task of giving it a thorough and careful revision has been undertaken by the two editors, 
with gteat ability and rich experience and, if I may say so with respect, this endeavour of, -theirs 
has greatly added to the value of the book." 

£T-£v The Hon’ble Mr. D. S. Dave, Chief Justice of Rajaslhanl "I have been using The Law 
.of Crimes’ by Ratanlal and Dhirajlal for more than two decades. It is undoubtedly one of the best 
books on the subject. The commentary is very concise, precise and xeUabte. The new edition has 
.become more useful on account of Inclusion of recent cases." 


Apply to — 

1, THE BOMBAY LAW REPORTER (Private) LTD. 
“KRISHNA MAHAL”, 63, MARINE DRIVE, BOMBAY 2 . 0 ■ 
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OUTSTANDING LEGAL PUBLICATIONS 

THE LAW & PRACTICE OF INCOME TAX By Kang* & Ptlkhiyal* 

A classic on the subject) most csetnl to students and practitioners. 

1969 Edn. 2 Vols. R s , uo.00 


THE FRAMING OF INDIA’S CONSTITUTION edited by B. Shiva Rao (in 5 Vols.) 

In these 6 volumes is unfolded tbs fascinating story of the flaming of India’s Constitution by the 
constituent Assembly through all the rapid changes that the country experienced at the end of World War II 

'»>«»< 5 ™<- (£ is; It £ ISS 

1968 Royal 8 vo 5 Vols. 


FAMOUS MURDER TRIALS By S. Rajagopalan 
. Tbe hook contains some famous murder trials compiled from official records. The author has presented 
herein some of the knotty problems in criminal law and procedure, as well as of forensic science, in an 
assimilable form, and has endeavoured to elucidate behind every case the legal and medieo-le°al questions 
involved therein. 

1968 Crown 8vo 422 pp, Bg. 10.00 


MUSLIM LAW By F. B, Tyabji. 4th Edn. By Muhsin Tayyibji 
Sicce thc last edition, about 30 years ago, great changes have taken place— political, legal and social. 
British India became independent and the sub-continent was partitioned into two countries — India and 
Pakistan. This new edition which contains the changes during these 30 years Bhould Bupply a long-felt 
need not only by courts and legal practitioners but also by researchers in Muslim Law. 

1968 4th Edn. Royal 8vo 1122 pp. Rs. 50.00 


JUSTICE IN INDIA By Gobind Das 

The book is an excellent piece of study on the subject, covering the last two decades. Arranged in 
three sections, it deals with the events in the Past, the Present and the Future, thus giving an illuminating 
picture of justice in India— now it is being approached. 

1967 Demy 8yo 208 pp. Rs. 20.00 


LECTURES ON COMPANY LAW By S. M. Shah 
ThB hook in its 15th edition, has undergone vast structural changes. Even the number of lectures has 
been increased from 16 to_ 19 and the case law has been brought down to September 1968. A handy book to 
students and practitioners in the legal field. 

1968 15th Edn. 2 Vols. Rs. 20.00 


r SUPREME COURT ON CRIMINAL LAW By J. K. Soonavala. 2nd Edn. by V. D. Nayak 
This is a complete reference book containing all the decisions of the Supreme Court on the entire range 
of criminal law, since its inception in 1950. It is this need which the book fa intended to serve. 

1968 Royal 8 v o 2 Vols. Rs. 80.00 


THE LAW OF INDUSTRIAL DISPUTES By O. P. Malhotra 
A voluminous and exhaustive work containing a critical commentary on the Industrial Law, the 
Industrial Disputes Act, 1947, the Bonus Act, 1965, and deals with general disputes towards Wages, D. A., 
Gratuity, Bonus, Etc., and other Service conditions, 

1968 Royal 8vo Pages 1210 Rs. 60.00 


CONSTITUTIONAL LAW OF INDIA By H. M. Seervai Beprinted with Supplement 
"‘Mr. Seervai’s Critical Commentary on the Constitutional Law of India is ope of the great books 
of the present decade. On the Constitutional Law of India it is, from several considerations, perhaps tne 
best booh ever written.” — Journal of Constitutional & Parliamentary Studies 

1968 Royal 8vo R/P with Supl. 1536 pp. - Rs. 65.00 


CONSTITUTIONS OF ASIAN COUNTRIES 
Prepared by the Secretariat o] Asian-African Legal Consultative Committee . 

Prepared by the staff members of the Committee on the basis of the material obtained as far as 
possible, through authoritative sources. The texts of the Constitutions— the official version not available m 
English* have been translated. - The main- idea in compiling this volume is to create greater interest and 
understanding of Asian and African affairs. 

1968 Royal 8vo ‘ ' Pages 1180 Bs - So.00 


N. H. TRIPATHI PRIVATE LIMITED 
Law Publishers : - 164, SamaldasGandhi Marg, Bombay-2. . : Booksellers 

July 1969 Indexes 4/(1)' 
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Lawyer's Everyday Companion : .} . * ,* * * , - r j ust 

A. C, DUTT . i 

ON 

- THE INDIAN CONTRACT ACT 

By B C. MITRA, B A,LLB r ' ‘ 

Of The Middle Temple, Barrister -at Law, Senior Advocate, Supreme Court of India, 
Tagore Law Professor, Calcutta University, 

In preparing this edition Mr Ultra undertook the delicate and stupendous task of editing 
a book 'which had for yearn been recognised as a standard book on the subject with which it 
deals and the volume of case-law which had accumulated since it3 last edition has been 
considerable and overwhelming 

Ur. Ultra has taken pain3 to retain the identity of the original Publication. Further- 
more, to prevent the book being bulky and otherwise confusing, he has confined himself to all 
important and relevant Indian and Foreign decisions which have come out since 1951 , and as 
regards Indian decisions, he has relied mainly on Supreme Court decisions 

This edition 13 fully revised, upto-date and comprehensive within the prescribed compass, 
and will be a boon to all who are badly pressed for time and yet have to be familiar With the 
last word in case-law on the subject In short, this is an indispensable edition, incorporating 
admirably a wealth of information presented in the editor’s inimitable, condensed and lucid 
style. 

FOURTH EDITION 1969 price Hr. 55 00 

Place your order with the Publishers — 

EASTERN LAW HOUSE PRIVATE LTD. 

LAW PUBLISHERS & LAW BOOKSELLERS 

5) Ganesh Chnnder Avenue, CALCUTTA- IS. Telephone. 24-1999. 



wanted 

A COMPLETE SET 


OF 

INDIAN CASES 

VOLUMES 1 to 230 

IN 

GOOD CONDITION 

Please -write in details giving 
price, stating condition to : 

S. R. BROTHERS 

406, Commerce House, Medovrs Street 
Fort, BOMBAY 1. 

Phone : 2S 59 46 
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DISPUTED DOCUMENTS? 

Consult : 

M. K. MEHTA, 

Examiner, Questioned Documents, 

4091, Nai Saralr, (Near Bar Shahbulla), DELHI-6. 

An expert of established reputation «— 35 years’ experience. 

Author of : IDENTIFICATION OF THUMB IMPBEBSIONS & CROSS EXAMINATION 
OF FINGERPRINT EXPERTS. (2nd Edition.) On the approved lint ol 
the High Conrta o! Allahabad & Jodbpnr. Ra. 15/.. 

“Identification News, Albany N. Y. (U. S. A.)’’ writea, ''Although a great manj 
text books have been written over the yeara on the general subject cl 
fingerprints, this new text by M. K. Mehta is an excellent contribution to 

the field Members of the legal profession are among those who should 

bo particularly anxious to obtain a copy of this new contribution to th* 
field of identification . . . ", 

IDENTIFICATION OF HANDWRITING & CROSS EXAMINATION OP 
EXPERTS. (8rd Edition). On the approved list of the High Courts ol 
Allahabad, Calcutta, Cuttack & Patna. Rs. 21/.. 

Donald Dond, Examiner of questioned documents. Milwaukee, (U. S. A ) wrfleii 
"I congratulate you on the significant contribution to the literature." 

Ordway Hilton, Examiner of questioned documents, New York Bays: 1 I think 
that you have prepared a very fine publication and it certainly ehould be of 
a great deal of help to attorneys in India who are called upon to handle 
document cases”. 

Various Courts throughout India send original papers . 
to M. K. MEET A for opinion. 


Telephone i 23097 


For Expert Opinion & Evidence 

ON 

Handwriting & Finger Prints 


CONSULT : 

EX- LIEUT. A. D. CHITALEY, l. N. 

R.C., MXA.S. (U.S.A.) 


Handwriting 81 Finger Print Expert 


MATRU KUTIR" DHANTOLI, 

NAGPUR-1. Enquiries SolisitA- 
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For disputed writings, signatures, thumb imprints, inks, firearms & allied subjects 

CONSULT : P. 8, MAH ANT, B.A. (Pb.) M.I.A., E.Q.D. (Delhi), C.S.F.I., (Switzerland), 
GOVERNMENT EXAMINER OF QUESTIONED DOCUMENTS 

( Trained in Switzerland ) V.P. 

The only one in India, who has received practical training at a Government Institute 
in Europe. Especially skilled in deciphering blurred thumb imprints and age 
of documents . Successfully deciphered thumb imprints, described as blurred 
by Government Finger Print Bureaus and opinion appreciated by courts. 

37 years' experience. Charges reasonable. 

Bead Office : — Bungalow 7, MALKAG&N3, DELHI e (Phone at Delhi 227864 ) 
Branch Ofjiees : Lohari Naka, KHANDWA : : 21, Bajmahal, Churchgate Street, BOMBAY 


CLASSIFIED ADVERTISEMENTS 


Phone No. : 3343Z Telegrams : ‘Documents’ 

Nagpur-4 

CONSULT 

SENIORMOST EXPERT 
M. B. DIXIT, M.A..LL.B. 

Govt. Examiner c£ Questioned Documents At. P. 
CAN SEND PHOTOGRAPHER 
48, Mecosabagh, NAGPUR-4. 


Phone No. 4054, 
Allahabad. 


Telegraphic Address 
MAHIR, Allahabad. 


Consult: DANIEL ALEXANDER 

Certified Handwriting & Fingerprint Expert. 
13/D, Prayag Street, ALLAHABAD-2 (U.P.) 
32 years’ experience and author of 
"Fingerprint in a Nutshell ” 


HAVE YOUR DISPUTED DOCUMENTS 
EXAMINED BY 

The School of Document Investigation 

Handwriting ft Finger Print Experts 
19, HASTINGS ROAD, 
ALLAHABAD. 

Phone t 2978 


Phone No. 55 62 
For Fingerprints, Type, or anything about 
a Contested Document CONSULT 

H. L. BADHWAR 

EXAMINEE OF QUESTIONED DOCUMENTS, 
31 Sir Hukamchand Bbawan, Nssia Road 
( near Janta Hotel ) INDORE (M. P.) 

Govt. Consultant . . Experience over SO years. 


A qualified and Experienced Expert in 
identification of disputed 

Fircjarms; Handwriting; 

Finger and Foot.prints 

PI. Contact ; 

Sardar Amar Singh Nanda, M.A. 

U/30 1 Kutchery Qrs : SAHAEANPUB (U.P.) 

Phone : 3741. 


PHONE 23775 

For Disputed Documents 

Consult : N. A. PHISKE 

B.A . , LL.B., (Trained in London) 

Near Farm Park, 
Ramdaspeth, NAGPUR 1. 
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A. LH. PUBLICATIONS 

s, 

CHITALEY & RAO 

BOOKS Under Print 

(1) FIFTEEN YEARS' DIGEST (1951 to 1965) (Includes also cases 

o f 1950) (Civil, Criminal & Revenue) (in 14 Volumes.) 
Vols. I to X III already despatched, Vol. XIV in Press. 

(2) TRANSFER OF PROPERTY ACT — (4th 1968 Edm) 

(in 3 Vols.) 

Vols. I & II already despatched Vol. 3 under Print 

(3) INDIAN PENAL CODE (XLV o! 1860) —(1st Edn. in 4 Vols) 

Vol. 1 under Print. 

(4) A. I. R. MANUAL 3rd Edn. 22 Volumes, 

Vol 1 Beady. 

Beady Jcr Detpateh 

1. LIMITATION ACT — (4th 1965 Kin.) (2 Yds.) 

2. CRIMINAL PROCEDURE CODE - (Gth 1966 Edn.) 

(3 Yols.) 

JOURNALS ; 

ALL INDIA REPORTER 
CRIMINAL LAW JOURNAL 
LABOUR ft INDUSTRIAL CASEB 
A. I.*R. Back acts (only available seta) 

Cr. L. J. Back sets (only available sets) 

L. I. C. Back year set. 

Qn^ions on requeit. Supply tcfll he made tvbject to previoui engaqmetiti. 

Money payable at Najpur. 

Sales Manager , 

All India Reporter Ltd., 

( ’ Y , ( Post Box No. 56 ) NAGPUR 1. 


NOT AVAILABLE FROli ANY BOOKSELLER 



.0 

ol 


Ob 


Ob 

Ob 

Ob 

M 

<fb 


Ob 

5b?. 


OS 

.Jk 


■* 

■ft 

ft 

ft 

.i? 

o& 

Ob 

•S& 

-4» 

<% 

cP 

At; 

Ob 


Ts 

if 

Ob 

M 

% 

^6 


^5 

•i 


ss 

06 


t? ;s.r 
tj';."' 


Vi 

f." 


- ~~* V ' „ 




I 






< v ,V* r*^T- 7 "V* - ^ ■ '/ 'y -> 

* ^r/r^vV - * * i~ . •.**''',* /v^ 

' /yl'T^ ^ ( 'T'* V V' ' ' 

S - ^ “ $"'$?' f ' * 'i~.'*'f'f, l''"'' ~3 'S k 
?S\ {.'*?* ' ~ : \\ ' * ~'*- 

V -<0 /;' '/- v /".' £ *’’ -7 


* *f* 


> ':* i 


„v>"r 


The Hon’ble Shri Justice G. K. MI SR A, 
Chief Justice, Orissa High Court. 
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The Hon'ble Mr, Justice P. N. KHANNA, 

Judge, Delhi High Court. 


W 

1&> 


ft* 

ft 

ft 

ft 


ft 

ft 

ft 

Jg, 

* 2 , 

0 

& 


w 

* 

It 

li 

§§ 

k 

& 

H 


s> 

ft 

ft 

ft 


w 

S’ 

M> 

2 ^> 


2 «» 

n 

t 


(July) 1969 Journal 5. 



JOURNAL SECTION 

1969 JULY 

REVI5IONAL JURISDICTION UNDER SECTION 115, CIVIL P. C. 
(By Halmokam) Yohea» Adiocate, Chandigarh (Punjab) ) 


In his article in AIR 1S69 Journalsecticn at 
page 2J, Sbn Mahendra Gill ba3 expressed the 
view that the decision of the Supreme Court in 
Frem Raj v. D b F Homing and Construc- 
tion (Pvt) Ltd , AIR 1068 S 0 1S55 is com. 
pletely antagonistic to the well Eettled law cn 
the scope of 8. 115, Civil P 0. and requires 
to fce expressly reversed by the Supreme 
Court at the earliest opportunity. The object 
of the present article is to examine as to how 
far this view is correct 

(2) Section 115 of the Code of Civil Pro- 
cedure reads:— 

*‘215 Revision — The High Court may call 
for the record of any case which has been 
decided by any court subordinate to such 
High Court and in which no appeal lies 
thereto, and if such subordinate court appears — 

(a) to have exercised a jurisdiction not 
vested m it by law, or 

(b) to have failed to exercise a jurisdiction 
so vested, or 

(c) to have acted m the exercise of its 
jurisdiction illegally or with material ir. 
regularity! 

the High Court may make such order m the 
case as it thitkB fit." 

(8) The following Enpreme Court autbo. 
nhes explain the scope of B. 115, Civil P. 0. — 
(i) 

‘‘The prcviEicts of S 115 of the Cede have 
been examined by judiml decsicns on several 
occasions While erercieirg its jurisdiction 
ender 8- 115, it ib not competent to the High 
Court to correct errors of fact, however gross 
they may be, or even errors of Jaw. unless the 
said errors have relation to the jonsdicticn 
Of the Court to try the snit itself. Ab Cfs. (a) 
(b) and (c) of 8. 115 indicate, it is only in 
Cases where the subordinate Court haa exetcis. 
ea a jurisdiction cot vested m it by law, or 
has faded to exerese a jurisdiction so vested, 
or has acted in the exercise of its jurisdiction 
illegally or with material irregularly that 
the revmcnal jurisdiction of the High Court 
can be properly invoked. It is conceivable that 
tc nfs m law may arise in proceedings in- 


stituted before subordinate Courts which are* 
related to questiena of jurisdiction. It ja well 
settled that a plea of limitation or a plea of 
reB judicata ib a plea of law which ecncerno- 
the jurisdiction of the Court which tries the 
proceedings A finding on these pleas in favour 
of the parly raising them would oust the 
jurisdiction of the Conrt, and eo, an erroneous 
decision cn these pleaa can be eaid to be com 
cerned with questions of jurisdiction which 
fall within the purview of 8 115 of the Code. 
But an erroneous decision on a question of 
law reached by the subordinate Court which 
ba3 no relation to questions of jurisdiction of 
that Court cannot be corrected by the High 
Court under 8. 115." Panduraag Bhondi 
v Maruti Han Jadhav (AIR 1966 B 0 258). 

(») 

"Section 115, Civil P. 0. applies to mattero 
of jurisdiction alone, the irregular exercise or 
non.exerciae of it or the illegal assumption of 
it, and if a subordinate Court had jurisdiction 
to make the order it baa made and has not 
acted m breach of auy provision of law or 
committed any error of procedure which fa 
material and may have affected the ultimate 
decision, the High Court hag not power to 
mtBitero however profoundly it may differ 
from the conclusions of that court on question 
of fact or law." Vide Keebatdeo Chamaria v. 
Badba Kissen Chamaria (AIR 1958 8 0 23). 

(4) Before adverting to the Prim Eaj'o 
case, it would be appropriate to refer to 
R. 11 cf 0. 7, Civil P. 0 which is also rele- 
vant for the purpose cf this article. The rule 
reads— 

"Bej'eciicn cf pJamt — The plaint ihall bo 
rej'ected in the following cases . — 

(a) Where it dees not dicclose a caused 
action 

(t) Where the relief claimed is coder, 
valued, and the plaintiff, on being required ty 
the Conrt fo correct the valuation within a 
time to be fixed by the Court, fads to do so. 

(c) Where the relief claimed is nerds’ 
valued, but the pla.nt is written open per** 
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insufficiently stamped, and the plaintiff, on 
being required by the Court to Bupply the 
requisite stamp paper within a time to be 
fixed by the Court, fails to do so, 

(d) Where the suit appears from the state- 
ment in the plaint to be barred by any law.” 

(5) In Prem Raj's case, AIR 1968 S 0 1355 
the plaintiff had sued firstly for a declaration 
that a certain contract was void on account 
of undue influence and had secondly, in the 
alternative, asked for the specific performance 
of the very same contract. In the trial court 
a preliminary objection was raised to the 
effect that the plaintiff having claimed that 
the contract was void and inoperative, could 
not in the same suit pray for the specific per- 
formance of the same contract. The trial 
Court rejected the preliminary objection 
whereupon the High Court of Punjab was 
approached in its revisional jurisdiction under 
B. 115, 0. P. 0. The High Court allowed the 
revision application holding that the appli- 
cant having sued for a declaration that the 
contract was void, cannot in the alternative be 
permitted to sue for Bpeoifio performance of 
the contract and, therefore, suit must fail so 
far as the relief for specific performance was 
concerned. The Supreme Court after discus- 
sing the various provisions of the Specific Re- 
lief Act eta., also upheld the decision of the 
High Court. 

6. In the Supreme Court it was argued on 
behalf of the appellant that the High Court 
had no jurisdiction to interfere with the order 
of the trial Cpurt under S. 115, Civil P. 0. It 
was Baid that the finding of the trial Court 
did not involve any question of jurisdiction 
and the High Court has fallen into an error 
in reversing the finding of the trial Court on 
ieaue No. 4, whether the relief for speoifio 
performance was open to the appellant in the 
alternative. This argument was, however, re. 
polled by the Supreme Court by the following 
observations : 

Said Ramaswami J. 

"In our opinion there is no warrant for the 
argument put forward on behalf of the appel- 
lant. It is manifest that in holding that the 
appellant was entitled in the alternative to 
ask for the relief for specifio performance, the 
trial Court bad committed an error of law and 
so bad acted with material irregularity or 
illegality in the exercise of its jurisdiction 
within the meaning of S, 115 (c), Civil P. 0. 
It was, therefore, competent to the High 
Court to interfere in revision with the order 
of the trial Court on thia point. To put it 
differently the decision of the trial Court on 
this question was not a decision on a mere 
question of law but it was a decision on a 
question of law npon which the jurisdiction of 


the Court to grant the particular relief de- 
pended. The question was, therefore, one 
which involved the jurisdiction of the trial 
Court; the trial Court could not, by an errone- 
ous finding npon that question, confer upon 
itself a jurisdiction which it did not possess 
and its order was, therefore, liable to be set 
aside by the High Court in revision.” 

Shri Mahendra Gill concedes that the plaint 
in Prem Raj’s case was not maintainable when 
he says in his article in AIR 1969 Journal 24 
that no fault can be found with the view taken 
by the High Court that the plaintiff could not 
claim specific performance when he was net 
ready and willing to perform hiB part of the 
contract as was unequivocally embodied in his 
prayer for the avoidanoe of the contract. He, 
however, attacks the decision of th6 High 
Court in a round-about way. He assumes 
from the decision of the Supreme Court that 
the High Court exercised powers analogous to 
those laid down in 0. 7, R. 11 (a), C. P. C., 
whereunder the trial Court iB enjoined to re. 
ject the plaint if it discloses no cause of 
action. He contends that the trial Court had 
undoubtedly jurisdiction to decide whether 
the plaint disclosed a cause of action or it did 
not and, if the Court took one view out of the 
two possible '.views, it cannot be said that it 
acted in the exercise of its jurisdiction illegally 
or with material irregularity and thus ren- 
dered itself amenable to the revisional juris, 
diotion of the High Court under S. 115, 0. P. C. 

Shri Mahendra Gill draws a wrong analogy 
when he Eays in his article that the observa- 
tions of the Supreme Court in Prem Raj’s 
CEse (reproduced earlier in the present article) 
lend themselves to this view that in a suit 
where the plaintiff prayB for a decree on a 
debt the trial Court has jurisdiction to pass a 
decree only if such debt is proved and would 
have no jurisdiction to pass a decree if such 
debt is not proved; and that, if the trial Court 
errs in the finding as to whether a debt existed, 
such an error could be corrected by the High 
Court in its revisional jurisdiction. He then 
concludes that if this visw were correct, the 
revisional jurisdiction would be as wider os 
the jurisdiction exercisable by the High Court 
in the first Appeal: there will be no limit of 
whatever nature on the scope of such jurisdio. 
tion, for anything under the sun could be 
done by the High Court under cl. (e)of S. 115, 
C. P. 0. 

8. In his article, Shri Mahendra Gill has 
ignored cl. (a) of S. 115, 0. P. G., altogether. 
It is obviouB that by the acceptance of a plaint 
not maintainable in law, the erroneous deck 
sion in thi3 ease has resulted in exercising by 
the trial Court a jurisdiction not vested in it 
by law. Therefore, tbe deoision is undoubtedly 
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amenable to the roviaicnal jurisdiction ci tho 
High Court under cl. (a) notwithstanding the 
fact whether tho trial Court hag acted ille- 
gally or with material irregularity or not It 
is with re3pect to euch case3 that the Privy 
Council observed w Joy Ghand La! v. Kama. 
lakEba Chaudhri A I R 1949 P 0 239 (re. 
peated m A I ft I960 S 0 439 at page 441)* 
. High Courts have not always appreciated 
that although error in a decision of a snbordi. 
nate Court does not by itself involve that the 
subordinate Court has acted illegally or with 
material irregularity eo as to justify inter- 
ference in revision under anb eection (c), Eever. 
tbeleaa, il the erroneous decision results in the 
subordinate Court exercising a jurisdiction 
not vested in it by law. or failing to exercise 
a jurisdiction eo vested, a cate for revision 
arises under sub-section (a) or sab section (b) 
and sub-section (c) can be ignored " 

9 The analogy drawn by Shri Mabendra 
Gill is also not sustainable In a suit for a 
decree for debt, if the trial Court errs in the 
Ending as to the existence or non-existence of 
the debt, the error cannot be corrected by the 
High Court in its revisional jurisdiction, be. 
cause such a finding 13 not related to the 
jurisdiction of the Court in any of the ways 
mentioned in Seotion 115, Civil P. C. It ia 
only related to the rights of the parties. The 
correct analogy in this case would be the 
plea of limitation or res judicata. which pleas 
ate covered by clauee (d), whereas Prem Raj's 
case is covered by clause (a) of Role 11 of 
Order 7. It is well settled law that a finding 
on a plea of limitation or res judicata is 
amenable to the revisions! jurisdiction of the 
High Court. Bo should be, on analogy, a plea 
of non disclosure of a cause of action in the 
plaint. 


todee S. 115, Omii P. 0 &, I, B. 

10 I may now add a few words on the 
scope of Rule 11 of Order 7 ako. This is a 
rule of procedure and by it an obligation is 
cast on the trial Court to scrutinize the plaint 
before accepting it. If it is found that the 
plaint suffers from any of the defects mention, 
ed in the rule, the trial Court should reject it 
in limine, 11, however, the trial Court admits 
an imperfect plaint m Contravention of tho 
rule, it undoubtedly commits an error of pro. 
cedure involving illegality or material irregu. 
lanty m the exercise of its jurisdiction and 
clause (c) of Section 115 Civil P. C ia attract- 
ed. Therefore, any final decision given by a 
Subordinate Court in favour of the plaintiff in 
a suit based on such an imperfect plaint would 
be amenable to the revisional jurisdiction ol 
the High Court under clause (c) provided 
other conditions of Section 115, Civil P. C. 
are satisfied. And if daring the trial of such a 
suit the defendant raises an objection that the 
bui& 19 not maintainable under Rule 11 of 
Order 7 and the trial Court erroneously xe. 
jectB the objection, as in Prem Raj's case, the 
order of the trial Court rejecting the objection 
would also be amenable to regional joriedic. 
tion of the H.gb Court under clause (c) of 
Section 116, 0. P. 0 , because such an order 
in no way altera ths nature of the error 
involved. 

11 In ray respectful sabmiES-on, therefore, 
the decision of the Supreme Court in Prem 
Raj’s case AIR 19G9 8 0 1355 13 completely 
in accord with tho well settled law on the scope 
ol Section 115, 0. P. 0. 

All authorities Cited by Shu Mabendra Gil! 
in his article also support this view and not 
the view expressed by him. 


SPECIAL LEAVE TO APPEAL — THE SUPREME COURT 
(By On Ppaeash, Advocate, Supreme Court, Neto Delhi ) 


The Constitution of India hag conferred 
wide powers on the Supreme Court in the 
matter of granting special leave to appeal 
from any judgment or order in any matter 
decided by any Court ot tribunal in India 
In Dnrga Shank er Mehta v. Thakur Raghu. 
raj Sragb. (1955) 1 S 0 R 267 at p 272 : 
AIR 1954 S 0 £20 at p 522, Mckherjee, J. 
(as he then was) observed : — 

“Tho powera given by Article 1SG of the 
Constitution however are m the nature ol 
epecia! or residuary powers which are exer- 
cisable outside tho purview of Ordinary law, 
in cases where ‘the cnd3 of justice demand* 
interference by the Supreme Omit of the 


land The article itself u worded in the widest 
terms possible It vests in the Sapreme Court 
a plenary jurisdiction m the matter ol enter- 
taining end hearing appeals by granting of 
special leave, against any bind of judgment or 
order made by a Oonrt or Tribunal in any 
cacse or matter and the powers conld be exer- 
cised in spite of the specific provisions for 
appeal contained in the Constitution ot other 
laws." 

(Note :■ — The underlines (here in single quo- 
tation) ia this article are by the author). 

The learned Judge further observed **— 

“This over-riding power, which hia been 
vested m the Supremp Conrt under Art. 133 
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o£ the Constitution, ia in a sense wider than 
the prerogative right of entertaining an 
appeal exercised by the Jndioial Committee of 
the Privy Council of England.” 

In Phake3hwari Cotton M ills. Ltd. _v. The^ 
Commissioner of IncomfcTax, West Bengal," 
(l9o5n~S~tTR 941 : (A I B 1955 SO 65), 
MahajaD, C, J. at p. 949 (of SCR): (at p. 69 
of A I R) observed : — 

“It is not possible to define with any pre- 
cision the limitations on the exercise of the 
‘discretionary jurisdiction’ vested in this Court 
by the constitutional provisions made in 
Article 136. The limitations, whatever they 
may be, are implicit in the nature and the 
character of the power itself. It being an 
exceptional and overriding power, naturally 
it has to be exercised sparingly and with 
caution and only in the special and extra- 
ordinary situations. Beyond that it is not 
possible to fetter the exercise of this power 
by any set formulae or rule. All that can be 
said is that the Constitution having trusted 
the wisdom and good sense ot the Judges of 
this Court in this matter, that itself is a suffi- 
cient safeguard and guarantee that the power 
will only he used 'to advance the cause of 
justice’, and ‘its exeroise governed by well- 
established principles’, which govern the exer- 
cise of overriding constitutional powers." 

The learned Judge ha3 further observed 
‘that the whole intent and purpose of this 
artiole iB that it is the duty of this Court to 
see that injustice iB not perpetuated or per. 
petrated’. 

Article 136, Clause (1) of the Constitution 
reads .* — Article 136. — Special leave to appeal 
by the Supreme Court : (1) Notwithstanding 
anything contained in this chapter, the 
Supreme Court may, ‘in its discretion’, grant 
speoial leave to appeal from any judgment, 
decree, determination, sentence or order in 
any cause or matter passed or made by any 
Court or Tribunal in the territory of India. 

DISCRETION 

The power to grant, speoial leave to appeal 
tinder Article 136 is indeed very wide and 
appears, on the face of it, to be unfettered. If 
the words 'in its discretion’ were omitted and 
the artiole read without them, there could be 
no question that the power would be un- 
fettered. The artiole could then be interpreted 
to confer the power at the sweet will or 
pleasure or humour of the Court, But the 
very fact that these words are to be found in 
the article, appear to put limitations on the 
exercise of that power. It is necessary there- 
fore to disouss at some length the significance 
Of the word 'discretion’. 

In its ordinary meaning, the word signifies 


; unrestricted exercise of choice or will, freedom 
(j to^dFacc ordl ng to one’s own judgment : nn- 
restramidexerche of will, the liberty of 
power of aoting without other control than 
one’s own judgment. Bat when applied to 
public functionaries, it means a power or right 
conferred upon them by law, of acting offi- 
cially in certain circumstances according to the 
diotate3 of their own judgment and conscience, 
uncontrolled by the judgment or conscience 
of others. Discretion is to discern between I 
right and wrong and therefore whoever hath l 
power to act at discretion i3 bound by the / 
rule of r eason and, law^ (Tomlin’s Law Die. 
tionary.) 

‘‘Discretion” mean3 when it is said that 
something is to be done within the discretion 
of the authorities that that something i3 to be 
done according to the rules of reason and 
justice, not according to private opinion, ac. 
cording to law and not humour. It is to be 
not arbitrary, vague'and fanoiful; bat legal and 
regular. And, it must be exercised within the 
limit to which an honest man, competent to 
the discharge of his office ought to confine 
himself. (Lord Halsbury L. 0. Sharp v. Wake, 
field, 1S91 A 0 173). The very word discre. 
tion standing single and unsupported by cir- 
cumstances signifies the oxeroise ol jadgvaent, 
skill or wisdom as distinguished from nn. 
thinking, folly, heady violence or rash in- • 
justice; evidently therefore a discretion cannot 
be arbitrary, but must be a result of judicial 
thinking, (1909) 33 Bom 831. 

The word “discretion” in itself implies vigi- 
lant circumspection and care, therefore where 
the legislature ooncedes wide discretion it also 
‘imposes a heavy responsibility’ AIR 1933 Bind 
49 : 84 Ori L J 591. 

Lord Camden appears, to be bitter when he 
says, 

"The discretion of a Judge is the law of 
tyrants; it is always unknown. It is different 
in different men. It is casual; and depends 
upon constitution, temper, passion, in the best 
it is oftentimes caprice, in the worst it is 
every vice, folly and passion to which human 
nature is liable.” 

(Lord Camden L. C. J. Case of Hindson and 
Kersey (1680) 8 How St Tr 57). 

Bowen L. J. in tbe case of Gardner v. Jay, 
(1885) 29 Ch D 50 observes that discretion 
must be exercised according to common Eense 
and according to justice, ‘and if there is any 
miscarriage in the exercise of it, it will be 
reviewed.’ 

Discretion, when applied to a Court of 
justice means sound discretion guided by law. 

It mUBt be governed by rule, not by humour, 
it must not be arbitrary, vague, and fanciful, 
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bat legal end regular. (Lord Mansfield. Case 
of John Wilkes (1770) 4 Burr 2f27 (2589) 

Discretion is to be exercised not caprici- 
ously, but on ‘indicia! grounds' and for ‘subs- 
tantial reasons’. 

(Per Jeesel M. R.. Re. Taylor, (1877) 4 Oh D 
160 and per Lord Blackburn, Doberty v. 
Allman, (1878) S A C 700 (728). 

‘Legahs discretio’ 13 merely to administer 
justice according to the prescribed rule of the 
law), 

(Sir E Coke in Rorke’a Case. 5 Rep 100 a 
and Keighley's case, 10 Rep. 140 b). 

LIMITATIONS 

The use of tbs words 'in its discretion’ 
would thus impose limitations on the exercise 
by the Court of the power to grant or refuse 
to grant special leave to appeal. The power or 
discretion must be exercieed 

(1) According fo the rule of reason and law 
so that “the whole intent and purpose of the 
article that it is the duty of the Court to see 
that injustice is not perpetuated or perpetrat- 
ed " (Per Mahajan C J ) 

(2) In a legal and regular way to advance 
th8 causB ct justice 

(8) According to judgment, etill and wisdom 
as distinguished from unthinking, folly, heady 
violence, rash injustice or hacte- 

(4) In a manner that if there is a miscar. 
nage m the exercise of it, it will be reviewed. 

(5) On 'judicial grounds' and for 'substantial 
reasons.’ 

The necessary conclusion appears to be that 
when a litigant seeks to demand justice from 
the Court, he is entitled to have bis petition 
heard and decided on judicial grounds and to 
bB told of the substantial reasons why bia 
demand is rejected or accepted If the order 
accepting or rejecting his petition contains tbs 
grounds of acceptance or rejection, the order 
would be open to review, provision for which 
is to be foord in the very next article. 
Article 187 which lays down . — 

Review of judgments or orders of the 
Supreme Court — 

Subject to the provisions of any law made 
by Parliament or any rules made under 
article 145, the Supreme Court shall have 
power to review any judgment pronounced or 
order made by it. 


Judges are, after all human. They are like 
every other man liable to err. The law takes 
full note of this human failing, and provides 
for a review m order that the errors, if any, 
may be set right If the judicial grounds and 
the substantial reasons are mentioned in the 
order rejecting or allowing special leave to 
appeal, any omission, or error or slip can ba 
brought to the notice of thB court by a peti- 
tion for review and rectified. 

The litigant who spends large sums of money 
when he comes to the Supreme Court would 
have the satisfaction of knowing that all that 
could be said for bim, and all the pomt3 rais- 
ed on bis behalf have been duly considered. 
It cannot be suggested that the same are not 
duly and judicially weigbed, but in the absence 
of a 'speaking order’ the satisfaction is not 
possible 

The litigant, moreover, indulges in a gamble 
and takes a mere blind chance by filing a 
petition for Special Leave. He has no get 
rules, principles of law or precedents to guide 
him. On the other hand, there are bound to 
arise wholesome principles and guiding rules 
lor the litigant and also for the bar, if the 
orders on petitions for special leave were to 
mention the substantial reasons for tbe deci- 
sion they contain. 

Tbe argument that it would require 
much more time in passing ’speaking orders’ 
leading to an accumulation of arrears cannot 
, be advanced with any seriousness by any one 
who is anxious that justice should not only be 
done but that it should also appear to be done 

Tbe Latm maxim ‘Fiat Jnstitia mat 
caeloran’ (Let justice be done even though 
heavens fall) sets down the deciding factor on 
the issue The remedy would obviously he m 
increasing the number of Judges, if necessary, 
to meet tbe extra quantity of work involved, 
rather than m refusing to do what may appear 
to be just, equitable and mducive to the better 
administration of justice. 

Th'a article may be concluded by repeating 
what the great philosopher Socrates bad said 
a long time back ; — 

Four things belong to a Judge 
To hear courteously, 

To answer wisely. 

To consider soberly; and 
To decide impartially. 


Special Leave to Appeal — The Supbehe Coeet 



WEALTH, TAX ON AGRICULTURAL LANDS 
(By P. R&su Rio, Advocate Member, Regional Direct Taxes 
Advisory Committee, Hyderabad.) 


The Central Legislature introduced a Bill 
seeking to impose Wealth Tax on the value 
of the agricultural lands. A close scrutiny of 
'the provisions of the Constitution reveals that 
the proposed Bill is beyond the competence of 
•the Central Legislature. 

(2) The Constitution Makers must be pre- 
-aumed to have been aware of the levy of 
Wealth Tax on properties as the Wealth Tax 
-enactments were prevailing in Sweden, Nether. 
'Sands. Japan end other countries at the time 
when the Constitution was made. The Wealth 
Tax was levied in Sweden under the name of 
* ’State^Capital Tax" and in Netherlands it is 
called ‘'Tax on property.” In Japan the annual 
tax on total wealth was levied under ‘‘Net 
Worth Tax law” before it was repealed in 
•1958. The power to levy wealth tax was 
conferred on Central Legislature by Entry 
55o. 86 in List I of "Vllth Schedule to the 
•Constitution. Entry No. 86 is as follows : 

’’Taxes on the Capital value of the assets 
•exclusive of agricultural land of individuals 
■and Companies, taxes on the capital of Com- 
panies.” 

Eor the first time in our Country the Wealth 
tax wes introduced by the Wealth Tax Act, 
1957 (Aot No. 27 of 1957) imposing Wealth 
Tax on the capital value of the assets. This 
Act was passed under the powers conferred 
■on the Central Legislature by Art. 216 read 
•with Entry No. 86 of the Constitution of 
India. In consonance with the provisions of 
Entry 86 assets have been defined under S. 2 
{ e) of the Wealth Tax Aot as including pro. 
.party of every description subject to certain 
-•exceptions of which the agricultural land is 
wne of them. Now by the present Bill the 
Central Legislature seeks to impose Wealth 
tax on the value of agricultural lands also 
•and this is sought to be justified on the ground 
that the levy can be made under the residuary 
powers of taxation vested in the Central 
Legislature by Art. 248 read 'with Entry 97 
^of the Constitution of India. 

(8) The scheme . of the distribution of the 
- legislative powers between the Central Legis- 
lature and the State Legislatures followed the 
.pattern set up by the Government of India 
.Act, 1935. Articles 245 and 246 of the Con. 
etitntion confer powers on the Parliament and 
State Legislatures to make laws enumerat. 

, ed in List I, List II and List III appended to 
ihe Seventh Sohedule of the Constitution. 

(4) The subjects assigned to the Central 
Legislature and State Legislatures are set out 
In List I and List II respectively and List III 
pertains to the subjects allocated to the Par. 


liament and States as well and this list is 
called concurrent list. The subjects mentioned 
in the three lists have been more elaborately 
dealt with in the Constitution of India when 
compared with the subjects set cut in the 
Government of India Act, 1935. In List I of 
the Constitution there are 97 Entries ns 
against 59 in 1935 Act and there are 66 
Entries in List II as againBt 54 in the 1935 
Act and in List III there are 47 Entries in 
the Constitution a3 against 36 in 1935 Act. 

(5) The entries relating to taxation in 
Lists I and II reveal that the taxing powers of 
the Central Legislature and of the States are 
mutually exclusive, and LiBt III namely con- 
current list contains no entry relating to taxi 
The intention appears to be to eliminate the 
element of overlapping and shading into each 
other. In List I, Entries 82 to 924 deal with 
taxes and in Li3t II, Entries 45 to 62 deal 
with taxes. Entries 45 to 48 in LiBt I deal 
with the powers of the State Legislatures to 
make Iaw3 imposing tax in respect of agricul- 
tural lands namely land revenue, taxes on 
agricultural income, duties in respect of suc- 
cession to agricultural land and Estate Duty 
in respect of agrionltural land and Entry 49 
deals with taxes on lands and buildings. The 
taxing power of Parliament as conferred by 
Entries 82, 86. 87, 88 of List I provide for 
making laws in respect of taxes on income 
other than agricultural income, taxes on thB 
capital value cf the assets excluding agrionl- 
tural land, Estate duty in respect of property 
other than agricultural property and duties 
in respect of succession to property other than 
agricultural land respectively. The anatomy 
of the lisfc 3 above mentioned reveals that the 
powers have been conferred on the State 
Legislatures to make laws in respeot of agri. 
cultural lands and the Central Legislature 
bis been vested with powers to make laws in 
respect of lands other than' agricultural landB. 

(6) Now the levy of Wealth tax on agricul- 
tural lands by the Central Legislature is 
sought to ba justified by invoking the aid of 
residuary power S3 adumbrated in Art. 248 
read with Entry 97 in List I of the Constitu- 
tipn. Article 248 is as follows:— 

“(i) Parliament has exclusive power to make 
any law with respect to any matter not en- 
umerated in the concurrent list or State list. 

(ii) Such power shall include the power of 
making any law imposing a tax not mentioned 
in either of those lists.” 

Entry 97 of List I is a3 follows;— 

"Any other matter not enumerated in 
List II or List III including any tax not 
mentioned in either of those lists.” 
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Entry 97 pertains to “any other matter” cot 
covered m List II or List III and the implied 
limitation eeems to be that the subjects must 
be other than those already mentioned in 
List I also The residuary power has been 
conferred by way of abundant canticn to meet 
the unforeseen circumstances and contingen- 
cies and to deal with topics which have 
not been dealt with by the Constitution 
in either of the lists Tbia power is con- 
ferred en the Parliament to make Ians that 
may be necessitated by changing economic and 
social values. The question of invoking the 
residuary power dees not arise in a case when 
the subject matter has been dealt with in 
either of the lists 'When all the categories 
in these lists are exhausted m toto the Parlia. 
xaeoi a competent to invoke a ' boo Rescript" 
The expression ‘ any other matter” occurring 
in Entry 97 meauB and includes the eubject 
which has not been referred to in either of 
the Iiete 

(7) The condition precedent far invoking 
the residuary power is noa-mention of the 
proposed legislation in other of the lists The 
non-mention or emission arises when the pro- 
posed legislation was not under contemplation 
of Constitution-makers and emission may be 
attributed to inadvertence also The levy of 
tax m reBpeot of agricultural lands was under 
active consideration when tb9 Constitution 
was made and this is amply demousfrated by 
the dichotomy maintained consstently bet- 
ween agricultural and non agricultural lands 
in relation to legislative powers of the State 
Legislatures and the Parliament and alsi by 
Entry 8G itself which excludes the agricul- 
tural lands from the domain of the Central 
Legislature. Tbs', exclusion or exception is 
deliberate Further, this exclusion or excep- 
tion is an integral part of Entry 86 and 
affords a clue to the extent of power conferred 
on the Central Legislature regarding the levy 
of tar on capital value of the assets Tne 
power of the Central Lsgislaiure to levy 
Wealth tax is con5iied to properties other 
than agricultural land. 

(8) Tha residuary power is supplemental 
and it is intended to supply omissions in either 


A.l.E, 

of the lists But it is cot Intended 
Confer powers on the Parliament m respect or 
any subject which has been excluded sped- 
h:ally from the realm of legislative power cf 
the Parliament. Entry 86 confers powers on 
the Parliament to levy Wealth tax on thB 
Capital value of the properties except the 
agricultural lands. The power to levy Wealth 
tax on agricultural lands is a forbidden field 
bo far as Parliament is concerned and there- 
fore any attempt to bring within the ambit 
of residuary powers under Entry £7 w tanta- 
mount to exercise of powers not conferred 
Qnder the Constitution 

(9) In the case of A G for Ontario v. A. G. 
for Canada, 1912 A C 571 the Privy Council 
While interpietmg the Canadian Constitution 
observed se follows 

‘in the interpretation of a completely self, 
governing Constitution founded upon a written 
organic instrument, such as the British North 
America Act, if the text is explicit the text 
is conclusive, alike in what it directs and what 
it forbids”. 

In the case of United States v. Classic, 
(1910) 818 U S 299 while interpreting tha 
Constitution it was observed as follows. — 

"For in setting up an enduring frame work 
of Government they undertook to carry out 
for the indefinite future and in all the vicis- 
situdes of tbe changing affairs of men those 
fundamental purposes which the instrument 
itself discloses. Hence we read its words, pot 

we read legislative codes which are subject 
to continuous revision with the changing- 
Course of events, bnt as the revelation of 
gteat purposes which were intended to be 
achieved by the Constitution as a continuing 
instrument of Government " 

(10) The rates m Wealth tax under the 
Wealth Tax Act, 1957 are highest in tho 
World and the tax realised from this source 
U considerable. It appsars that tha attempt 
to travel outside the powers conferred by the' 
Constitution is prompted by the motive to 
collect more revenue with a view to meet iho 
increased expenditure Experiment ition in* 
taxation laws his become frequent and tho 
Proposed piece of legislation affords a strikmg- 
>Uustration. 


Wealth tax ox a gricoltueal lakes 


MARRIAGES OF HINDU MINORS 
(By E. B N. Mann. Llm , Andhra University, ITa’fair) 

Law of marriage is cne of the most impor- the same society from tuns to time. In all 
tant branchea of law in any eocisty and ceually civilised systems of law, marriage is regarded 
social thinkers deemed the institution of mar- both a3 a contract and as a ritual hat tha 
riage as a hall-mark of civilisation Certain difference lies m the relative importance. For" 
legal requirements are prescribed by tho example, m the Bhxsinc Hmdn Law, the 
society for the validity of a marriage and Lh&rmaehastras recognised that nmriage i* 
they vary from society to rociety and ereu ia predominantly a samsisra while tha Muslim* 
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notion of marriage ia that it ia a civil con- 
tract, Broadly speaking, every system pres- 
cribed a minimum age limit to the paities to 
a marriage and many systems recognised the 
violation of thia condition aa fatal to the vali- 
dity of the marriage. But according to the old 
Hindu law. infancy, far from being a disability 
to marriage, with reference to bride3 was con- 
sidered proper aa is evidenced from the injunc- 
tion of the Smrithia that it is the duty of the 
father or the guardian in marriage, to give 
away a bride before she attained puberty. (1) 
But now the statutory Hindu law attempts to 
give a secular approach and attempts to do 
away with the spiritual aspect to the extent 
possible. In that direction the Hindu Marriage 
Aot, 1955 prescribed a minimum age of parties 
a3 a requirement of marriage(2) and also pres- 
cribed punishment for the violation of that 
condi tion.(8) The purpose of this article is to 
examine whether the marriages in contraven- 
tion of section 5 (ili) of the Hindu Marriage 
Act are void ? 

(2) Unfortunately the Bench and the Bar 
alike conceded in a reeent Andhra Pradesh 
High Court case, in Baydn Pallamsetti v. 
D. Sriramulu(4) that a contract of Hindu 
marriage between minors is illegal and opposed 
to public policy. Fortunately enough, it is not 
a pronouncement on the validity of an accom- 
plished marriage. In that case the plaintiff 
filed the suit for recovery of Rs. 3,000 as 
being the price of gold ornaments given to the 
defendants in connection with the contract of 
marriage between the minor son of the plain, 
tiff and the minor daughter of the defendants 
1 and 2. The' 2nd defendant, wife of the 1st 
defendant who was then away at Rangoon, 
went to the house of the plaintiff to negotiate 
the marriage of her daughter with the son of 
the plaintiff. They agreed and there was an 
exchange of mutual courtesies. The plaintiff 
gave presents worth Rs. 2,955. The 1st defen- 
dant returned from Rangoon and even before 
that he ratified the aotion of hie wife and the 
plaintiff in settling the marriage. The mar. 
riage fell through and the plaintiff, therefore 
laid notion for recovery of the goldchain and 
other items presented to the daughtec of the 
defendants or the value thereof. The conten. 
tion of the parties was not about the nature 
of the contract, aa counsel on both the sides 
and the Bench seem to have assumed, in the 
present writer’s opinion erroneously, that the 
contract was illegal and opposed to public 

1. Mayne, Hindu Law & Usage (10th Edn.) 

150; Banerjee (5th Edn.) 47-48. 

2. Hindu Marriage Act, 1955, S. 5 (Hi). 

8. Ibid S. 18 (a), 

4. AIR 1968 Andh Pra 375. 


policy, but on the question whether the ease 
falls under the general rule of in pari delicto 
or the exception. The contention of the plain, 
tiff was that the case fell under the exception 
as the marriage fell through, while the con. 
t6ntion of the defendant wa 3 that it came 
within the general rule. For that reason, the 
reasons for the breach were not considered air- 
all; on the other hand, if the marriage con. 
tract is held valid or even void but not illegal, 
the reasons lor the breach would have assum- 
ed importance. It is respeolfully submitted 
that the decision is just and right but it fe 
perhaps necessary to reconsider the reasons 
for the decision. 

_(8) The interpretation of S. 5 (iii) of the 
Hindu Marriage Act, 1955 poses two questions 
namely, whether the marriage of a Hindu- 
minor is valid, voidable, void or illegal and 
also the further question whether the Child 
Marriage Restraint Act, 1929, is still effe:- 
tivo or impliedly repealed by the Hindu 
Marriage Act 1958 ? 

Nature of Hindu Minor’s marriage : — Under- 
time Dharma Shastras and the old Hindu law 
Q Hindu marriage is either valid 83 an indis- 
soluble union or void which iB a nullity in 
the eye of law bat there is no such thing as 
a viodable marriage. But the Hindu Mar- 
riage Act, 1955 importing the English con. 
cepts in secularising the Hindu Law and- 
disannexing the relgiouB moorings classified 
the marriages into three kinds (al valid, (b) 
void and (c) voidable. Now the subtle ques- 
tion is to which of these categories, a mar- 
riage of a minor Hindu belongs under the 
Hindu Marriage Act, 1955? There are only 
two provisions in the Hindu Marriage Act, 
1955 dealing with these marriages. Section 5 
whioh deals with conditions for a Hindu mar- 
riage states that the bridegroom shall have 
completed the age of eighteen years and the 
bride the age of fifteen years at the time of 
themarriage.(5) The other provision in the Act 
is S. 18 (a) which states that every person 
who procures a marriage of himself or hereelf 
to be soleminzed under that Act in contraven- 
tion of the above condition shall be punisha- 
ble with simple imprisonment which may ex- 
tend to 15 days or with fine which may 
extend to one thousand rupees or with both. 
The validity or otherwise of'.a Hindu minor's 
marriage depends upon the construction of 
S. 18 (a) and its effeot vis-a-vis S. 5 (iii) 
and these provisions may be looked at from 
different angles and by doing so we can arrive- 
at results whioh are conflicting with each 
other in the following ways ; 

(a) Yoid : It may be argued that the policy 
of the modern Hindu law is to secularise the. 


5. Hindu Marriage Act, 1955, S. 5 (iii). 
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law and to make the marriage predominantly 
•a contract. In each a case, in view of 
Mohoribbi v. Dbarmadaa Gho°e(6) the con- 
sent ol a minor 13 no consent at all and the 
marnage is void Farther S 5 prescribes the 
conditions for fl valid marriage and the mar. 
iiage in violation of this condition is made 
•punishable under certain circumstances and 
so ench a contract is not merely void but also 
js illegal This is the view, one would per 
haps get by a prime facie reading of 8 5 (ui) 
•with 8. 18 (a) of the Hmdn Marriage Act, 
1955. In fact this has been the view that 
has been conceded by both the Bench and the 
bar in the above Andhra Pradesh High Court 
decision. (1) 

It is respectfully submitted that this argu- 
ment has some fallacies m it It presumes that 
in every contract, the object of which is enjoin- 
■ed with punishment, the contract becomes not 
merely void but also illegal The position is 
not so simple grace the area of illegality in 
the law of contract is a wondrous maze which 
puzzles and perplexes one who studies the 
subject without analyeis. It is said that basi. 
cally there aro four heads of illegality: 
namely (a) cases where the contract is in 
direct contravention of eome rule of law (ea 
m the case of a Crime) (b) cases m which the 
obj'ect of the contract is contrary or opposed 
to morality as recognised by the law(8) (c).ft 
vast mass of cases which we commonly class 
as contrary to public policy (9) and (a) con- 
Iracts which offend against a statute Our 
case cornea under the last category. It may, 
at most be an unlawful contract and not an 
illegal contract &9 the object of the Statute is 
■only intended to discourage the practice but 
■not to prohibit the practice which ia evident 
from the fact that it is not rendered void 
under S. 11 ol thB Hindu Marriage Act. 1955. 

(b) Voidable : — Another porsihle argument 
may be that Each a marriage contract is 
-voidable. Since marriage is admittedly made 
■consensual, free consent is a requirement. 
Further, it is expressly provided in the Act 
that m a case where the consent, either of 
the party or the guardian when the party ia 
minor, is obtained by force of fraud it is ta ado 
■viodable (10) In the consensual concept, the 

6, (1903) ILR 80 Cal 689 (PC). 

7 . AIB 1963 Audh-Pra 875. 

S. Peace v. Brookes : a contract to let on 
hire a coach to a prostitute knowing it 
to be for the purpose of her display in 
her trade. 

0. Such as e-ale of public 'offices, interference 
■with administration of justice, individual 
liberty ol trade etc. 

30. Hindu Marriage Act, 1955, S. 12. 


consent o! a minor cannot he better than the 
consent obtained by force oi! fraud. Such a non- 
free consent renders the marnage voidable. 

(8) This view, though more tolerable than 
the view that a Hindu minor’s marriage con- 
traot is illegal and void, perhaps js not sound. 
A reference to the Hmdn Marriage and 
Divorce Bill as amended by the Joint Select 
Committee would indicate that a marriage 
BOlemmised after the commencement of the Act 
was voidable inter alia on the ground that 
the marriage contravened the condition 
specified m Cl. (m) of 8. 5. Such a provision 
does not find place in the Act and the lrcesisti. 
ble conclusion is that the legislature did not 
intend that auch marriages could be avoided. 
Farther the direct answer to the question 
whether a Hindu minor’s marriage is voidable 
can be found in 8. 12 of the Hindu Marriage 
Act which deale with the topio This is not 
covered by 8. 12 and hence it may be con- 
cluded that the marriage of a Hindu mmot ia 
not vO’dable. 

(c) Valid : Vet another possible argument 
may be that a marriage of a Hindu minor is 
neither void not voidable, as it is not covered 
either by 8. 11 or 8. 12 and hence the mar- 
riage ia valid Tbi3 is the view taken by the 
Himachal Pradesh High Court (11 ) More 
weighty reasons can be given in support oi 
this visw. Soma of the important reasons are 
proposed to be considered here : 

'Ml) Though 8 5 attempts to prescribe the 
conditions for a Hmdn Marriage it does not 
necessarily mean that the marriage is invalid 
if any of the conditions is breached. If that be 
eo, the title of the section would have been 
’co nditions fo r a valid Hindu mjinageUn. 
Bte ad~of' , OondIltogndrallind^marriag e ' 

(2) Further, though the Act expressly dealt 
with the effect or the consequence o! the 
violation of every other condition prescribed 
in 8. 5 as rendering the marriage either void 
under 8 11 or voidable under 8. 12, it does 
not provide the consequence for the violation 
of the condition m S. 5 (ui). The violation ol 
conditions in B. 5 clauses (0 (iv) and (v) 
renders the marriage void,(12) while that cl 
the condition m Cl. (n) of 8. 5 renders the 
marriage voidable.(lB) The violation of the 
condition in Cl. (in) of S. 5 is conspicuously 
left out which leads to the irresistible ccnclo. 
Eion that marriages in contravention ol Cl. (ui) 
are neither voidable nor void which necessarily 
leads to the inference that they are valid. y 

11. Smt. Naomi y. Karatam, .AIR 1963 Him 
Pra 15. following its earlier decTaiooTn 
AIR 19G1 Him Pra 1 (FB). 

12. Hindu Marriage Act, 1955, B. Il- 
ls. Hindu Marriage Act. 1955, 8. 12. 
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(3) It ia trite knowledge that marriages o£ 
Hindu minora before the Hindu Marriage Act. 
1955 were governed by the Child Marriage 
Restraint Aot, 1929 (popularly known aa 
Sharada Aot). Under that Act also the 
minimum ages prescribed are the same aa 
under the present Hindu Marriage Act, 
•namely, 18 years for the bridegroom and 
15 years for the bride. The marriagea-in con- 
travention of the Shards Act have always 
been held valid(l4) though the contravention 
•entailed certain penaltie3 to the persona con- 
nected with the marriages. This Act has not ' 
been repealed by the present Hindu Marriage 
Aot, 1955 and on the other hand, it prescribed 
the same ages for marriage and also prescrib- 
ed punishment for its violation. /When the 
sam'e ages have been prescribed on pain of 
similar sanation of imprisonment or fine by 
both the Acts, there is no reason why we 
should arrive at contradictory reault3 in the 
consequences of such marriages. 

(4) Where the bride is under 18 year3 of 
age consent of the guardian is required under 
S. 6 of the Hindu Marriage Act, 1955. Breach 
of this condition renders the party at fault, 
liable to a fine of Bs. LQQQ. under S. 18 of the 
Hindu Marriage Aot which indicates that the 
marriage is valid. In such cases where the 
bridegroom fails to obtain the consent of his 
•father-in-law he would be liable to pay a fine. 
If coneent is refused by the guardian or if no 
•guardian is there, the necessity of the consent 
of the guardian is dispensed with which indi- 
cates that the requirement of age is only 

- recommendatory and not mandatory and the 
■dootrine of 'factum valet’ still applies to such 
marriages. 

(5) If it were to be held that dootrine of 
-factum valet’ would not apply such marriages 
would be void and the offspring of such 
marriages would be illegitimate. The Hindu 
Marriage 'Act, 1955 attempts to confer legiti. 
maey on children under S. 16 but it res-'’ 
Iricts its benefits to children of marriages in 
respect of which a deoree of nullity is granted/ 
under Ss. 11 and‘.-12 v As is already notjkU 
marriages of Hindu minora are not covered 
•either by S, 11 or by S. 12. It is monstrous 
to suppose that the legislature intended to 

' legitimise children of marriages in contraven- 
tion of sapinda relationship or relationship of 
prohibited degrees but not the children of 
Hindu parents who married duriug their 
■minority. 

(4) Prior to the passing of the Hindu 

14. AIR 1980 Lah 561; (1897) ILR 21 Bom 
28; AIR 1962 Mad 400. 


Marriage Aot, 1955 the children of marriages 
of Hindu minora were held legitimate and it 
cannot be presumed that the legislature inten- 
ded to increase bastardy when by 8. 16 it 
manifests its intention of conferring legitimacy 
on children of parents whose marriages have 
been even incestuous. 

(5) For these reasons it is submitted that 
under the Hindu Marriage Act, 1955 the 
marriage of Hindu minors iB valid; but the 
policy of the Act, in the interest oi the sooiety, 
is to restrain people from clinging to the old 
praotioe of ohild marriages by rendering the 
parties to the marriage liable for punishment. 

(6) But before concluding, some thought 
may be bestowed on the desirability of 
leaving this area of the law unaffected by the 
modern statutory Hindu law which ha 3 ita 
predominant objects of secularising or westerni- 
sing the’.law. If the Hindu Marriage Act, 1955 
is left as it ia, it is giving scope to the courts, 
aa it was done in the above Andhra PradeBh 
High Court decision, to take the extreme 
view that the marriage contract ib void and 
illegal. In the Hindu society, where majority 
of the people Bre illiterate and whose minds 
have been moulded to adapt the judicial prin. 
ciple that oustom decides everything and 
overrides even the written text of the law, 
marriages below the ages prescribed by the 
statute are frequent and in due course of 
time it would lead to the monstrous result 
of bastardising a major part of the Hindu 
sooiety. To avoid this consequence, it is better 
to make it clear, instead of leaving it for 
interpretation, that such marriages are valid 
by introducing the clause notwithstanding 
the fact that marriages are valid’ in the 
beginning of clause (a) of S. 18 of the Hindu 
Marriage Aot. On the other hand, when 
there is a change over in the concept of 
mairiage, when fatalistic philisophy is inten- 
ded to be eliminated and when marriages 
are not indissoluble, ohild marriages are no 
more desirable. They encourge marriages 
brought about by parents when the institution 
of marriage is intended to be developed on 
the corner stone of mutual affection a3 is evi- 
denced by the law of divorce based not only 
on faulty theory but also on the breakdown 
theory the law dealing with the validity of 
ohild marriages also should be changed. The 
Muslim theory of ‘Ehyar ul bnlugh’ may be 
more suitable ’• to the modern Hindu society 
also. So it is submitted, that it iB desirable ' 
to render suob marriages 33 voidable and 
express provision may be made under S. 12 
of the Hindu Marriage Aot to that effect with 

a proviso that the right can be exercised only 
before the marria ge is con3n mmated. j 
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A HISTORY OF ENGLISH CRIMINAL 
LAW AND ITS ADMINISTRATION 
FROM 1750. By Leon Radzmowicz, 
Published by Stevens & Sons, London, 
Agents :n India N. M. Tnpathi (P) Ltd., 
Princess Street, Bombay. 

The Eenes ia designed to trace great move- 
ments m the evolution and enforcement of 
the English Criminal Law. This ia the fourth 
volume dealing with the topic "Grappling for 
Control” 

At the end of 18th Century the enforce- 
ment of law in England depended npon the 
unpaid parish Constable and the offer of 
rewards Biota were quelled npon interven. 
tion of armed forces Systematic enforcement 
of law replaced suspended terror aa the basis 
of control only by 1861 when a network of 
professional police charged with prevention of 
crime, detection of offenders and maintenance 
of order, was spread. 

Tho book under review follows through to 
their culminating points two protracted cam- 
paigns, on one aide for the reform of the 
Capital laws, on the other for the establish, 
ment of regular police. 

There is a Bibliography and useful indez at 
the end. G.G.M. 


LAW OF SESSIONS TRIAL. By Rao 
and Bhimiah, with a foreword by Hon- 
H.Hombe Gowda, Chief Justice, Mysore 
High Court. Published by Bharadwaj 
Publications Ltd , Bangalore 9. 

This i3 the first Volume on the subject in 
which the learned authors have dealt with the 
offenceB affecting life and those relating to 
Government Stamp, Public Justice and Coins 
etc. The major portion of the boob deals with 
cSencei affecting hie 

The book contains an analytical discussion 
of several sections in the Indian Penal Code. 
Every proposition stated is supported by a 
copious reference to case law. Further, to 
give the emphasis on the right aspect, extracts 
from the decisions have been given 
The boob is intended to spare the troubles 
of looking into various commentaries for the 
discussion on relevant law It is hoped that 
the 2nd volume dealing with procedural 
aspects of Sessions trial based on Code of 
Criminal Procedure and the Evidence Act wiU 
be equally complete on the sublet. 

There is a very useful table cf case3 and an 
Index. G.G.lf. 

"FORMATION OF CONTRACTS" A 
Study of Common Core of Legal 
Systems. General Editor: Rudolf B. 
Schlesinger. Volumes 1 and 2, Pages 
1701. Published by Oceana Publica- 


tions, Inc. Dobbs Ferry, N. Y., U. S. A- 

and Stevens & Sons Ltd., London. 

Price § 35 00 (2 Volumes). 

These two volnme3 on “Formation of Con- 
tracts” are the result of a research project 
earned on during the last ten years at the 
Law School of Cornell University. The project 
was undertaken with a view to ascertain in 
an important area of the law of contracts, the 
extent to which there exi3ts common ground 
or a common core, among a major portion of 
the world’s legal systems. Tho aim cf the 
study is twofold, (1) to enhance professional 
knowledge in the selected area of the law of 
contract by finding common ground 83 well as 
differences among legal systems and (2) to 
teat the feasibility of the research method 
developed and used m the course of the Cornell 
Project. 

On goicg through the pages of these 
Volumes, even cursorily it becomes apparent 
that the attention of the scholars participat- 
ing xn the Project ha9 been focussed on what 
the law is and not what it ought to be It is- 
a3 it ought to be. for the latter is the purpose 
of the legislatures and the law reformers A 
research undertaking aimed at finding and 
formu'ating a multinational ’’common core’’ 
in a relatively wide area of the law must posts 
formidable difficulties and it ia due to grant 
received from the Ford Foundation that it 
was made possible to undertake the study. 

The subject of * Formation of Contracts” is 
divided into two parts, (l) Offer and (2) Ac. 
ceptance, Volume Ono deals with ’Offer’ and 
Volume Two with ‘acceptance’. Law is dis- 
cussed in the form of reports based on the- 
prevalent law from various nations, such as 
England and Commonwealth Countries includ- 
ing lsdna, Stance, Germany, Amina etc 
Thera are reports based on Communist legal 
systems, Italian legal system and African legal 
system. Every report ia supplemented by 
Bibliographies 

In the First Volume every aspect of tho 
law of offer in various legal systems, is dis- 
cussed. "While discussing the Indian system 
it is pointed out that "proposal” in Indian law 
is ‘proposition’ which includes offer 83 well as 
invitation to deal. Distinction between ’offer' 
and ’invitation to deal’ 13 very fine and subtle. 
This is discussed with the help of decided 
casex on the Indian Contract Act. Offer by 
correspondence 13 another aspect which also 13 
discussed. (P. 875) On page 705 13 discussed 
the topic cf 'communication of offer*, whether 
it is necessary nnder the Indian legal system, 
and the various stages of communication Dis- 
cussion as to whan revocation of offer becomes 
effective is found on page 85D. While dis- 
cussing the question, whether communication 
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•of revocation is necessary under the Indian 
law, (P. 824) the case of Dickinson v. Dodds, 
{1876) 3 Ch Div 463 is fully disons3ed and 
examined in all its aspeots and how far it is 
still good law in India, In th.is respect "Pollock 
and Mnlla’e” opinion also has been examined. 

The seoond division of Volume 1, is divided 
into 13 parts wherein all the aspects of the 
law of 'offer’ are discussed. Part 1 deals with 
"“Offer or Invitation to Deal”. Then comes “Sals 
at Auction”. Parts 3 and 4 embrace the subjects 
of '’Definiteness of Terms” and “Offers Calling 
lor a Promise and Offers Calling for an Act”. 
Whether offer is one for entire contract or for 
several contracts is discussed in Part 5. “Parties 
to Contract’, ’Offers to the Public’, "Column- 
niostion of the Offer” and “when offer becomes 
effective’ aro dealt with in parts 5 ‘to 9. The 
next three parts are devoted to the subjects 
of revocable and irrevocable offers, whether 
communication of revocation is necessary and 
when does revocation become effective. The 
subject matter of the last part is “Termina. 
•tion of Offer by Death or Insanity.” 

Volume Two embraces the other part of 
the formation of contract, namely “acceptance" 
of the offer. Other problems concerning "con- 
clusion of Contracts" are also disoussed in this 
Volume, Like "Offer” in the first Volume, the 
topic of ‘Acceptance’ i3 discussed in 11 parts, 
beginning with ‘who may accept an offer’ and 
’Assignability of offers.’ followed by discussion 
■on “Qualified or Unqualified Acceptance”. 
'“‘Beieotion and Return Offers” is dealt with in 
the next part. Parts 5 and 6 deal with modes 
of acceptance, namely, acceptance by silence 
and by performance. Whether communication 
of acceptance is necessary, the means of declar. 
ing and communicating acceptance, when 
acceptance becomes effective, time limit for 
acceptance and the effect of late acceptance, 
-are discussed in subsequent parts. 

Other aspeots concerning conclusion of con- 
tracts, are discussed in two parts. "Manifesta- 
tion ol Assent without Identifiable Sequence 
of Offer and Acceptance’’ and 'Effect of an 
-agreement contemplating a writing or other 
formality’. 

The complete law dealt with in these 
-volumes fs contained in Ss. 8 to 9 of our Con- 
tract Aot. Under eaoh part above mentioned, 
legal systems of various nations are discussed. 
Not only for International trade and commerce, 
the knowledge of various legal systems in the 
matter of formation of contracts is essential, 
but also for international understanding, this 
-knowledge will go a great way. Importance 
of the study of comparative jurisprudence in 
understanding one’s own legal system, cannot 
foe denied. Theas two Volumes will be found 
of great use to international jurists and law- 


yers and men of commerce. For Indian 
Students, in these days of internationalism, 
comparative Btudy of commercial law is very 
essential. These Volumes will be found very 
useful. B.G.D. 


THE INDIAN CONVEYANCER, 7th 
Edition, 1968, by P. C. Mogha, Revised 
by Shri Ambika Prasad Srivastava 
publishrd by Eastern Law House (P) 
Ltd. 54 Ganesh Chunder Avenue, 
Calcutta, Price Rs. 24/- 

The book nnder review does not need any 
introduction at all. Mogha is a great name 
for the practitioners in India. No beginner in 
the profession can afford to ignore the name 
of Mogha. Like his book on Precedents, the 
Conveyancer is equally an indispensable work 
for ths practitioner. 

The book, a most reliable guide in convey- 
ancing has removed the longfelt want of the 
profession. Complex legislation has resulted 
in emergence o£ various forms of deeds of every 
day use. The book covers a wide range adopt- 
ing suitably the technical expressions of 
English precedents to Indian needs. The book 
is very helpful. G.G.M. 


A CASE BOOK ON TRUSTS-By O. R. 
Marshall, Published by Stevens and 
Sons, London, Agents in India N. M, 
Tripathi (P) Ltd. Bombay. 

This is the fifth edition of the book origi- 
nally written by J. A. Nathan in 1939. 

The present edition ha3 undergone many 
changes. In dealing with the distinction 
between Trusts and other relationships, the 
learned author has completely re-written the 
topic Trusts and Contracts. 

The nature of the interest of a beneficiary 
under a trust is controversial. Whether the 
equitable interests arising under the trust 
could be Eaid to be generally in personam but 
exceptionally in rem or wider than in personam 
hut not quite in rem would depend on the 
meaning to be assigned to the terms right in 
personam and right in rem. This can be visua- 
lised by s referen 08 to Schalit v. Joseph 
Nadler Lta. (1933) 2 KB 79 and Baker v. 
Archer Sbee ( 1927 ) A 0 844._ The learned 
author has commendably dealt with this topio 
by reference to other caseB in the matter. 

The changes have enabled the learned 
author to achieve a better balance between 
various parts of the book. There is an index 
and the table of oases. G.G.M. 
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COMPANY LAW SIMPLIFIED — 

(Second Edition) By Mrs. Khorshed 
D. P. Madon Published by Progressive 
Corporation Private Ltd. Bombay, 
Price Rs 6/- 

The Companies Act m India is a Statute 
around which haa grown a labyrinth where 
there ja no golden thread. Plight c! students 
about to undertake an examination can be 
well imagined. Mia Khorshed D P Madon 
with the experience as a Principal of the 
famous Dakar's College of Commerce has been 
able to cater to the nesd9 of the Studenis. 

The book under review presents the pro- 
visions of Companies Act in a manner that 
would be none too difficult for students to 
follow The ‘contents’ section contains, besides 
the title of Chapters the topics dealt with 
under these Chapters There is an appendix 
containing questions that have been asked m 
various examinations so far. 

The utility of tbe book is indicated by the 
fact that this eecond edition has come out 
within two years ot the firet edition in 1968. 

___ G.G.M. 

THE LAW OF INDUSTRIAL DIS- 
PUTES. By O. P. Malhotra, B.A., 
BL., Advocate, Supreme Court of 
India, Foreword by M. C. Sctalvad, 
Published by N M. Tripatbi, Private 
Ltd Princess Street, Bombay 2. 1968. 
Pages 1085, Price Rs. 60-00 
Law relating to investigation and settle, 
xnent of industrial disputes between the 
employers and employees, is generally 
known 63 an industrial law which is also 
described as labour law- The two aspects of 
industrial law i e. of legal principles governing 
the relations of labour and management seen 
as collective entities are, thg law of industrial 
peace and industrial warfare. As eafd by 
Gajendragadkat J , in (1968) II LLJ 436 
(SO) “tbetultimate object ot industrial adjodi. 
cation is to help the growth and progress of 
national economy and it is with that ultimate 
object in view that industrial disputes are 
settled by industrial adjudication on princi. 
ple3 of fair play and justice.” Ia order that 
indnstnal adjudication Bhould be completely 
free from tha tyranny of dogmas or the sub- 
conscious pressure of pre conceived notions, 
it is of utmost importance that the temptation 
to lay down broad pnnciplea haa to be avoided. 
Throughout the decided case3, these principles 
are adhered to in order to do social justice. 

In settling disputes between employers and 
tbe workmen, the function of the tribunal 13 
not confined to administration cf justice in 
accordance with law. It Can confer rights and 
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privileges on either party which it considers 
reasonable and proper, though they may not 
be within the terms of any existing agreement. 
It has cot merely to interpret or give effect 
to the contractual rights and obligations of the 
parties. It can create new rights and obliga- 
tions between them, which it considers essen- 
tial for keeping industrial peace. Prom the 
study of eases decided by the Supreme Court 
of India and the various High Courts, it 
becomes obvious, that few problems m the 
law have given greater variety of application 
and conflict in results than the cases arising in 
the border land between what is clearly an 
employer-employee relationship and what is 
clearly one of, independent entrepreneumal 
dealing. 

The purpose of the hook is to make avail- 
able, to the industrial lawyer as well as 
those who deal with the laws relating to 
industrial disputes, the exposition of this 
branch of jurisprudence, by their Lordships of 
tbe Supreme Court in their decisions The 
philosophy of industrial adjudication and its 
purpose beginning with the decision in the- 
case of Western India Antomobile Association, 
AIR 1919 F C 111 and ending on the some- 
what divergent view3 in tha cases of Muir 
Mills, AIB 1955 8 0 170 and J. K Cotton & 
Spinning and Weaving Mills, AIR 1904 S C 
787 have been traced through the differing 
shades of judicial pronouncement to which 
they have been subjected (pages 19.21). The 
vexed question of the scope and extent of the 
definition of ‘industry’ in the Industrial Dis- 
putes Act, its contradistinction from other 
concepts and finally its characteristic attri. 
bates have received exhaustive treatment by 
the author, based on all the relevant de:i. 
sion3 (Pages 65 79). Position of an indepen- 
dent contractor, and the testa to be applied in 
determining the relationship of employment 
have been fully investigated, the propositions 
berng eupported by a number of decided casea 
put in the form of illustrations (pages 151- 
162). The learned author’s comprehensive 
treatment of 8s 83, 83A and S80 of the Act. 
deserves being specially noted. The author, to 
making his own comments on decisions has 
not minced matters. His comments and sug- 
gestions deserve careful study. If tha book is 
studied objectively, it must be said that the 
author has made a notable contribution to 
industrial lawa by publication of this treatise. 

As regarda the scheme of the book tbs first 
Division deals with section-wise commentary 
on the Industrial Disputes Act (1947). The 
voluminous case law h« been dealt'with under 
appropriate headings. At the end of tha divi- 
sion, appear two appendices, one giving tha 
text of the Act and the other, rules under the 
Act. The second Division deals with Payment 
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of "Wages Aot> 1965. Division 8, has dealt 
with wages, dearness allowance, gratuity, 
non-statntory bonus and miscellaneous service 
conditions. “Disciplinary action” is found dis- 
cussed in Division IV. Constitutional remedies 
against defective and arbitrary awards are 
dealt with in the last Division (Div. V). The 
book is written', both for a lawyer and for 
those who, whether as personnel officers of 
management or trade union officials are in- 
terested in industrial adjudication. We are 
confident, that the book will be well received 
and widely appreciated. R.G.D. 

COMPANION VOLUME TO “GENE- 
RAL SALES TAX LAW IN 
MADHYA PRADESH" INCORPO- 
RATING UP-TO DATE AMEND- 
MENTS. By: M.C. Gupta, B.A., LL..B., 
Advocate and Tax Consultant, 1968. 
Publishers: Wadhwa & Company, Law 
Book-sellers and Publishers, 27, 
Mahatma Gandhi Road, Rampurawala 
Building, Indore-2. Pages 187. 
Price 12.50 

This is a companion volume to ''General 
Sales Tax Law in Madhya Pradesh” which 
was published in March 1967, followed by a 
free supplement in January 1968. In addition 
to the various amendments in the Aot, Rules 
and Notifications, this volume giveB a legis- 
lative history of Sections and Rules of the 
M. P. General Sales Tax Act, 1958 from 
1.4-1959 to 81.7-1968. This serves the pur. 
pose of a ready referenaer showing how the 
Sections and the Rules were amended. This 
volume also gives the text of the M. P. 
Vritti, Vyapar, Ajivika, Anr Eevayojan Ear 
(Sanehodhan) Adhyadesh, 1968. This com. 
panion volume will be found very useful to 
those who possess a copy of the original book. 

R.G.D. 


COMPANY LAW. By Robert R. Pen- 
nington, LL.D.,; Solicitor; Senior 
Lecturer in Commercial Law at the 
University :of Birmingham — Second 
Edition, 1967. Selling Agents in India 
—Eastern Law House Pvt. Ltd., 
Calcutta. Pages 815. Price in India 
Rs. 67-50. 

As in India, during past recent years 
Company law in the United Kingdom has been 
increasingly affected by legislation. In this 
edition the learned author has disoussed ah 
the changes and '.the practices and mages, 
unaffected by legislation. The Companies Act 
of 1967 ie, of course, fully treated. New 
changes, based on the recommendations of the 
Company Law Committee, are yet to come. 
But this is not expected to come earlier than 


1969-70. Frequent changes in such a law are 
expected to meet ever-changing situations and. 
needs. The present edition is divided into 
VII Parts. ‘‘Corporate personality, Rights and. 
Liabilities” is the subject matter of Part I, 
which consists of five Chapters. Part II ie 
headed "Share and Loan Capital.” It consists. 
ol eleven Chapters. “Management and Con. 
trol” is the topic of Part III consisting of 
six Chapters. First two Chapters deal with 
"Promoters” and “Directors and Secretaries.” 
While discussing the principle of majority 
rule in another Chapter the rule in Foss v. 
Harbottle, (1843) 2 Hare 461 is examined 
threadbare along with the exceptions to the 
rule. Part IV iB devoted to the Stock Ex- 
changes. "Private Companies, Companies limit- 
ed by Guarantee and Unlimited Companies” 
is subject matter of the next part. Winding, 
up, reconstruction and amalgamation of oom. 
paniea are the topics of Part VI. The last Part 
is devoted to “'Unregistered Companies and 
Unit Trusts.” 

To company lawyers and the company 
secretaries in India, this authoritative exposi- 
tion of the English Company law.will be found 
immensely useful in interpreting th9 law and 
practioe in India. Our Companies Act of 1956,. 
though not in every respect, follows the 
EngliBh law. Wherever there are differences, 
they are due to local conditions and praotioes.. 
To the advanced students also -the book will 
serve as a companion book to the Indian Com- 
panies Aot. R.G.D. 


A STUDY OF INDUSTRIAL LAW 
(Labour Laws) by Ganpatlal M. Kothari. 
Published by C. Jamnadas & Co. Educa- 
tional & Law Publishers, 146-C, Prin- 
cess Street, Bombay 2 and 1297/167, 
Relief Road, Ahmedabad 1 Pages 705, 
Price Rs. 20/-. 

In today’s eoonomy of a nation, labour and 
industrial jurisprudence play a vital role, for, 
on good relationship between an employer ancT 
bis workmen depends the whole fabrio of 
industrial development. Of late therefore, 
a special clas3 of legal praotitioners specialising 
in labour and industrial laws has grown. In 
many big industrial establishments labour 
officers are appointed. Thus any good literature 
on the subjeot of these laws iB always wel- 
come. Already there are many good books 
having different approaches, all good in their 
own - way, Mr. Eothari the learned author of 
this bock is not new to the subject. As a 
former Judge and Labour Arbitrator he 
brings to the book the o’ojeotivity which is a 
very essential requisite for any balanced study. 
Aa a professor of Labour Law for LL.M., as 
professor of Merchantile Law for LL.B. he 
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fathoms deep into tho currents oi modern 
labour laws. He understands tbo needs of the 
students and he hag written for them Mr. 
Kothan is not new to the profession of legal 
writing. There are many boohs to his credit 

To understand tho spirit of the modern 
labour and industrial lawB, one should have a 
clear grasp of the historical bash ground of 
social upheavals. Chapters on ‘‘Sociological 
Basis of Industrial Law" and on ''Develop- 
ment of Industrial Law in India" have fceon 
added We have no hesitation in saying that 
they form the best port of the book, for 
nowhere, one would get such a historical 
perspective eo nicely written in a small com- 
paa3 of a very few pages. 

The subject-mattor is treated subjectwiee 
and we think in a book written for students 
and laymen, such a treatment is always 
better. It enables tho author to make the 
subject interesting. A seotionwise commentary 
gives an artificial appearance to the subject 
and 13 an headache to a student who is befog 
introduced for the first time to the subject 
Moreover to a layman topical treatment is 
always welcoma. 

We would, however, suggest one im- 
provement lor the next edition. We find 
that the definition Chapter and the Chapter 
dealing with notes thereon Bbould have been 
near each other, eo that the notes can be 
studied along with the definitions. For example 
definition of ’Retrenchment' appears on Page 65 
and the Commentary or the Csse law on it 
appears on page 1G5. As ib wellknown by now, 
the definition has been greatly amplified by 
their Lordships of the Sapreme Conrt, by 
giving the word its natural meaning If both 
the matters wore brought together, the under, 
standing ol the reader would have been easy. 
At least there should have been mutual cross 
reference by page numbers to the topics- 

Onr another suggestion is, to make the 
questions, given at the end more specific. Some 
-of the questions are too general to mislead a 
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student. Question No. 194 is too general. It 
should havo been made clear that the workmen 
whose conditions of service have been altered, 
have an interest in the pending dispute, to 
bring the question under the scope of S, 98 of 
the Industrial Disputes Act. One other 1 m, 
provement we would suggest, is to give refer- 
ences to pages where the answers to the quea. 
tions would be found in tho boob. 

Besides the Industrial Disputes Act, 1947, 
the book deali with the Factories Act 1911, 
Payment of Wages Act, 1936, Minimum Wages 
Act, 1948, Payment of Bonus Act, 1985. the 
Employees Provident Fonda Act, 1952. Work- 
mens' Compeneation Act, 1923, the Employees 
State Insurance Act, 1948, the Industrial 
Employment (Standing Orders) Act, 1946, and 
other mi:cellaneouB Labour jaws. 

There ia one printing mistake we would 
like to point out. Ths matter on p»ge 72 is 
repeated on page 73. This error is apparent 
and obvious and ia no way detracts from tbo 
quality of the book. R.Q J). 

HINDU LAW : 2nd Edition. By D. 
Pathak, LLM (Lond.); Published by 
New Book Stall, Gauhati, Assam, 
Price Rs 11/- 

The first edition of the book under review 
was published in the year 1962. Codification 
of some of tho branches of the Hindu Law has 
introduced some features hitherto unknown to 
Hindu Jurisprudence. Divorce is one of these. 
The learned author has endeavoured to oxa- 
mine tho impact of Statutes on the Hindu 
Law in the light of latest daemons of the 
Sapreme Court and other High Courts Like 
eny other text book, the book dpafa conven- 
tionally with all the topics of Hirdu Law 
starting with the sources, applicability and 
ending with the Charitable endowments. 

Besides general index various statutes have 
been reproduced in the Appendices at the end 
" G Q.M. 
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AIR 1969 N. S. C. 39 (V 56) 

HEGDE, J. (SIKRI AND BACHAWAT, 
JJ. Concurring) 

The Sub-Divisional Officer, Sadar, 
Faizabad v. Sbambboo Narain Singh. 

C. A. No. 721 of 1966 , D/- 31-3-1989. 

Panclrayats — U. P. Panchayat Raj Act 
(26 of 1947), Section 95 (1) (g). 

On challenge to legality of the order 
of the Sub-Divisional Officer, Sadar, Faiza- 
bad suspending the elected Pradhan of 
the Gaon Sabha of Asapur under Sec- 
tion 95 (1) (g) of the U. P. Panchayat Raj 
Act, 1947, the Division Bench of Allaha- 
bad High Court, reversing the order of 
dismissal of the learned single Judge 
quashed the order of the S.D.O. holding 
that Sec. 95 (1) (g) did not empower the 
appellant to pass the impugned order. 

Held, a Pradhan cannot be considered 
as a servant of the Government as he is an 
elected representative. There is no con- 
tractual relationship between him and the 
Government much less the relationship of 
a Master and servant. His rights and duties 
are laid down in the Act. The Gaon 
Sabha is itself a creature of Statute. 
There was no specific power to suspend 
the Pradhan conferred on the State Gov- 
ernment under the Act. The power of sus- 
pension is not absolutely essential for the 
proper exercise of the power of punish- 
ment conferred by Section 95 (1) (g). The 
Court further held that the State Govern- 
ment could not in law delegate the 
power of suspension to the S. D. O. which 
power the State did not possess. 

Cases relied upon — 

Smt. Hira Devi v. District Board, ShaKa- 
janpur, (1952) SCR 1122 ~ AIR 1952 
SC 362; The ratio of Babunandan V. 
S. D. O. Salempur, AIR 1966 All 158 
was approved. 

Cases distinguished — 

Management of Hotel Imperial v. The 
Hotel Workers Union, (1960) 1 SCR 
476== AIR 1959 SC 1342: T. Cajee v. H. 
Jormanik Siem, (1961) 1 SCR 750=AIR 
1961 SC 276; R. P. Kapoor v. Union of 
India, (1964) 5 SCR 431 = (AIR 1964 
SC 787); Balwantrai Radial v. State of 
Maharashtra, (1968) 2 SCR 577 — (AIR 
1968 SC 800). 


AIR 1969 N. S. C. 40 (V 56) 
SIKRI, J. (BACHAWAT, HEGDE, JJ. 

Concurring) 

Ranjitbhax Nathubhai Desai v. State of 
Maharashtra. 

Cri. A. No. 235 of 1968, D/- 2-4-1969. 

Penal Code (45 of 1860), S. 302. 

On a sentence of death passed against 
the accused by the Trial Court Judge and 
confirmed by the High Court the appeal 
was preferred to Supreme Court. 

The Supreme Court found that the evi- 
dence was circumstantial and the circum- 
stances led to one and only one conclu- 
sion that the appellant deliberately mur- 
dered his wife and stage-managed" a sui- 
cide. The Court found that even if tho 
statements objected to by the accused on 
the ground of violation of Section 162 of 
Cr. P. C. are exluded there was sufficient 
evidence to establish guilt of the accused. 
The Court did not find any justification 
to convert the sentence into imprisonment 
for life. 


AIR 1969 N. S. C. 41 (V 56) 

MITTER, J. (IUDAYATULLAII, C. J., 

SHAH, RAMASWAMI, GROVER, JJ. 

Concurring) 

Union of India v. Jagjit Singh. 

C. A. No. 1111 of 1965, D/- 1-4-69. 

The Police Act (V of 1861), Section 4 — 
Punjab Police Rules, 1934, Rules 16 (1), 
16.24, 16.38. 

The dismissal of the respondent, a 
Sub-Inspector of Police, was chal- 
lenged as being illegal on the grounds (1) 
that the officer who was entrusted with 
the Departmental Enquiry being an Offi- 
cer re-employed after die retirement was 
not a Police Officer for tire purposes of 
the Rules, (2) the said Police Officer was 
not a District Superintendent of Police as 
required by the Rules and (3) that there 
was no compliance of conditions laid 
down in Rule 16.38 of the Punjab Police 
Rules 1934. 

Held, that the Officer after re-employed 
and posted in a different Department 
would still be a Deputy Superintendent of 
Police and in any case a superior officer 
within sub-rule (1) of Rule 16.24 of the 
Rules. The Court found that the words 
"Superintendent of Police” in the Rules 
and the words "District Superintendent of 
Police” in the Act refer to one and the 
same authority and that the distinction 
yras made only for the sake of admini- 
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strative convenience. On facts tho Court 
found that the requirements of Rule 16 38 
sub-rules (1) and (2) were complied with 
before the dismissal was ordered. 


AIR 1969 N. S. G 42 (V 565 
ITU) AYATULLAH, C. T. (SHAH, RAMA- 
SWAMI, WITTER AND GROVER, JJ. 
Concurring) 

A. V. S Naraslmba Rao v. The State 
of Andhra Pradesh. 

C. A. No. 45 of 1909, D/- 28-3-1969. 
Public Employment (Requirement as to 
Residence) Act (44 of 1957), Section 3 — 
Andhra Pradesh Public Employment 
(Requirement as to Residence) Rules, 1959 
In exercise of the powers conferred by 
the Rules (1959) framed by Andhra State, 
under Section 3 of the Public Employ- 
ment (Requirement ns to Residence) Act, 
1957, the Andhra Pradesh Government re- 
lieved all employees who were not domi- 
ciles of Telangana area from certain cate- 

f ones of posts reserved for the employees 
elonging to Telangana. They were to 
be employed in Andhra region of tho 
State by creating new posts 
On a writ petition challenging tho con- 
stitutionality of the impugned order tha 
Supreme Court held (1) that the legisla- 
tive power to create residential qualifica- 
tion for employment is exclusively con- 
ferred on Parliament and not on State 
Governments, (2) Parliament can make 
any law which prescribes any require- 
ment as to residence within the State or 
Union territory prior to the employment 
or appointment to on office in that State 
or Union Territory, (3) The rationale be- 
hind die reservation is sometimes respect 
for the local sentiments and sometimes the 
fear of inroad from more advanced States 
Into the less developed States. (4) The 
Constitution speaks of a whole State as 
the venue for residential qualification and 
the Constitution-makers did not intend to 
allow reservations on the ground of resi- 
dence in Districts, taluqas, cities etc. The 
Court further held that Section 8 of 
(Andhra Pradesh) Public Employment (Re. 
quirements as to Residence) Act 1957. 
m so far as it relates to Telangana ana 
Rule 3 of the Rules (1959) tinder ft are 
ultra vires of die Constitution. The Court 
did not express any opinion on (i) whether 
the delegation of maxing reservations can 
be delegated by the Parliament either to 
Central or State Government and (if) 
whether Muhd rules existing in the former 


Hyderabad State continued to operate by 
virtue of Article 85 (b). 

AIR 1969 N. S. C. 43 (V 56) 
BEGDE, J. (SIKRI AND BACHAWAT, 
JJ. Concurring) 

J. K. Chondhuiy v. Birendra Chandra 
Dutta. 

C. A. No. 1702 of 1968 D/- 84-1969. 

Representation of tho People Act (43 of 
1951), Section 123 (2). 

The election of the appellant was set 
aside by the High Court on the following 
grounds — (1) procuring services of a Gov- 
ernment Servant for the furtherance of the 
prospects of election, (2) discrimination' 
between the two political parties in the 
matter of supply of supplmentary voters 
list, (3) Terrorisahon of voters materially 
affecting the result of the election, (4) ap- 
peal to communal feelings, (5) promoting 
feelings of enmity and natred between 
different classes of citizens and (6) publi- 
cation of false statement of facts relating 
to personal character or conduct of tho 
respondent 

Held no witnesses examined on behalf 
of the respondent have testified tiiat Mr. 
Cbakravarty, a Government servant, can- 
vassed on behalf of or at the instance of 
consent of the appellant Wont of proof 
fa fatal to the respondent on die basis of 
Shrf Baruram v. Smt Prasanni, (1959) SCR 
1403 =* AIR 1959 SC 93. The respon- 
dent faded to prove that any inconve- 
nience was caused to him by the non- 
supply of tho Supplementary Voters list 
The Court found that the charge of dis- 
crimination was not proved as neither the 
appelhmt nor the respondent was supplied 
with the supplementary list The Court 
pointed out tnat the contravention of Arti- 
cle 14 of the Constitution even if it Is 
true, is not the electoral offence. The 
Court further held that there was cd 
evidence on record to show that tha 
alleged assaults on the respondent’s 
partymen were either engineered or were 
made with the consent of the appellant. 
The Court observed, "during electiod 
times when the emotions are roused and 
party feelings worked up it is not un- 
common to have such incidence here 
and there but that does not mean to art 
undue influence under Section 123 (2) of 
the Act. It was held that the appellant’s 
speech fn which he had criticised tha 
move of the Communist party to 
bifurcate Tripura and its effect on the re- 
fugees and the charge that tho Communis! 
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party had taken recourse to communalism 
in the speech does not mean to an appeal 
to vote or refrain from voting on the 
ground of religion, race, caste or com- 
munity nor does it mean to promote feel- 
ings of enmity or hatred between dif- 
ferent classes of citizens. Or also, the 
Court held that the pamphlet alleged to 
have been published by the appellant in 
which the Communist Party was criticised 
Was a criticism of .political party and not 
the personal character and conduct of 
the respondent The Court relying on 
Cangi Reddy v. Anjaneya Reddy, (1960) 
22 Ele LR 261 (SC) and S. B. Jivatode v. 
iVithalrao, (C. A. No. 1778 of 1967, D/- 
19-11-1968 (SC) ) held that a statement may 
be considered as one relating to personal 
character or conduct of a candidate if it 
relates to his mental and moral nature and 
jaot to his political opinion or activities. 
The statement that the respondent propa- 
gated the partition of Tripura was a poli- 
tical criticism. The Court further held 
that the alleged insinuations of murderous 
attack were against the Communist Party 
and not against the respondent It was, 
therefore, held that no corrupt practice 
tmder Section 123 (2) was proved. It was. 
held that an adverse effect on the Benga- 
lies of the partition of Tripura adverted to 
in the pamphlet was not an appeal on 
the ground of religion, race, caste or com- 
munity within the meaning of Sec. 123 (3). 
Kulthar Singh v. Mukhtiar Singh, 1969-7 
SCR 790 was relied upon to test whether 
the speeches and the pamphlets would 
create in the mind of the ordinary voter 
the feelings of ill-will on the ground of 
caste, religion, creed etc. 


MR 1969 N. S. C. 44 (V 56) 
SHAH J. (RAMASWAMb 
AND GROVER JJ, concurring). 

Shrimati Sahodrabal Ral v. Ram Singh 
Aharwar and others. 

C. A. No. 1576 of 1968 D/- 8-4-1969. 

Representation of the People Act (43 of 
3951), Section 123 (2) (a) (ii). 

The appellant challenged the High 
Court’s order dismissing his petition chal- 
lenging the election of the respondent on 
the following grounds - (1) The appel- 
lant could not produce all the evidence 
as the High Court had issued a contempt 
Notice to the appellant for his applica- 
tion to the Chief Justice for transferring 
the case to some other Judge. (2) The 
first respondent, his agents and workers 
circulated a pamphlet appealing to the 
.voters in the name of religion- (3) Some 
votes were wrongly rejected and the ap- 


plication for recount was unlawfully 
rejected. (4) That the respondent circulat- 
ed rumour that the dacoits were likely to 
attack the voters on the po lling day 
winch resulted into the absenting of large 
number of voters. 

Held, that the appellant had not made 
out satisfactory ground, that she could 
not examine her witnesses or that the 
lawyer’s help was not available to her. 
In fact the appellant had secured "the ser- 
vices of another lawyer immediately 
after the original lawyer had resigned 
It was held tliat pamphlet criticising the 
Congress Party as being responsible for 
the killing of cows, bullocks etc. did not 
violate Section 123 (2) (a) (ii) of the 
Act. Pandit Shrikrishna Salot v. Ram- 
chandra Pujari. (C. A No. 978 of 1968 
D/- 21-1-1969 (SC) ) was relied upon. On 
the basis of the evidence of the Return- 
ing Officer the Court found that there 
was no improper rejection of the ballot 
apers in blue ink (which in fact should 
e in red ink) and there was no discri- 
mination shown to the appellant in the 
matter of counting. The plea of the ap- 
pellant for recount based on Rajaju v. 
Brij Kishore (G A No. 1181 of 1968 D /- 
25-2-1969 (SC) ) was rejected by the 
Court by distinguishing the said decision 
on facts. In that case the Returning 
Officer had ordered a recount but after 
a partial recount the same was abandon- 
ed. Since the votes were not improperly 
rejected in the instant case there was no 
ground for recount. The Court also held 
that the respondent was not prdved to 
be responsible for spreading any false 
rumour regarding the attack of the 
dacoits, the appellant’s evidence was a 
hearsay evidence and suffered from seri- 
ous infirmity. 


AIR 1969 N. S. C. 45 (V 56) 
HTDAYATULLAH G J„ (RAMASWAMI 
AND HITTER JJ. concurring) 

State of Punjab v. Chandu Lai Kishort 
LaL 

G A Nos. 2516-2519 of 1966 D /- 27-2- 
1969. 

Sales Tax — Punjab Sales Tax Act 
(1948), Section 5 (2) (a) (vi) — Central 
Sales Tax Act, 1956, Sections 14 and 15. 

The respondent firm had a business of 
purchasing un ginned cotton and after 
ginning the cotton by mechanical process 
and removing the seeds to sell the ginn- 
ed cotton to customers outside the State. In 
respect of cotton seeds sold by it to regis- 
tered dealers the respondent claimed 
deductions from the purchase turn over 
under S. 5 (2) (a) (vi) of the Punjab Sales 
Tax Act 1948 on the ground that cotton 
seeds was not a different commodity 
from cotton. The assessing authority 
rejected the claim. The High Court in 
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the writ petition filed by the Respondents 
quashed the assessment. Letters Patent 
Appeal preferred by the Appellant was 
dismissed. 

The Supreme Court allowed the appeal 
and held "Declared goods’’ in Section 14 
of the Central Sales Tax Act, 1956 are 
individually specified under separate 
items; "cotton ginned or unginned is 
treated as a single commodity under one 
item of declared goods. Therefore cot- 
ton ginned and un-ginned cannot be sub- 
jected to a tax exceeding 2% of the sale 
or purchase price thereof or at more than 
one stage under Section 15 (1) of The 
Central Sales Tax Act, 1956. By manu- 
facturing process the cotton and the 
seeds are separated and become two dis- 
tinct commercial goods. The respondent 
was not entitled to deduction in respect 
of cotton seeds sold under Section 5 (2) 
(a) (vi) 


AIR 1969 N. S. C. 46 (V 56) 
BACHAWAT J 

(SIKRI. HEGDE, JJ. concurring] 
Mohd. Hussain Umar Kochra etc. v. 
K_ S. Dalipsingbjl and another. 

Cr A. Nos 139 to 144 (NC) of 1966 D/- 
31-3-1969 

Sea Customs Act (8 of 1878), Section 167 
(81) — Foreign Exchange Regulation Act 
(1947), See. 8(1) Penal Code: Section 120 
(b) Criminal Procedure Code — Section 
503— Evidence Act, Section 114 111. (b) 
and Sections 133 & 124. 

The appellants along with other accus- 
ed were prosecuted for criminal conspi- 
racy to import and deal in gold punish- 
able under Section 120 (b) of the Indian 
Penal Code read with Section 167 (81) of 
the Sea Customs Act 1878 and for sub- 
stantive offences punishable under Sec- 
tion 167 (81) The High Court dismissed 
the appeals filed against the convictions 
ordered by the Trial Court 
The Supreme Court acquitted the ac- 
cused m appeals Nos. 140 and 141. In 
appeals Nos. 130, 142 and 143 and 144, 
the Supreme Court upheld the convic- 
tions but directed that all sentences should 
run concurrently. The Supreme Court 
held that there was a single general 
conspiracy to smuggle gold In India as each 
conspirator profited from the general 
Scheme and each one of them played his 
own partin the general conspiracy. The 
Court pointed out the difference between 
a single general conspiracy and a number 
of unrelated and separate conspiracies 
with the help of three cases, S. K. 
Khetwani v. State of Maharashtra, (1967) 
IS C. R. 595 : AIR 1967 SC 450. S 
Swaminathan v. State of Madras, (AIR 
1967 S C. 340 and R. v Griffiths, (1965) 
2 All ER 442. In answer to appellants’ 
contention that the privilege under Sec- 
tion 124 in respect of the disclosure of 


certain addresses and cables claimed by 
the Customs and Postal authorities was 
wrongly allowed by the Trial Magistrate, 
the Court held that the privilege was not 
properly claimed under Section 124 but 
held that the non-disclosure has not 
resulted Into failure of justice The Court 
also rejected the appellants' contention 
that the Magistrate wrongly refused 
to Issue the commission to examine 
the witnesses staying abroad. The 
Court found that the application for com- 
mission was misconceived and no proper 
grounds were shown In it The Court 
further held that the Magistrate was 
right In disallowing the plea for recalling 
one of the witnesses. The Court did not 
find it necessary to express the final opi- 
nion on the question whether a fraudulent 
evasion of the duty In imports and exports 
by Air was punishable under the Sea Cus- 
toms Act as the Court found that the 
fraudulent evasion of the restrictions 
Imposed by Section 8(1) of the Foreign 
Exchange Regulation Art, 1947 was 
punishable under Section 167 (81) of the 
Sea Customs Act 1878 The Trial Court 
and High Court had relied on the testi- 
mony of the accomplice. The Court ex- 
plained the requirements of Section 133 
Tead with Section 114, HI (b) of the 
Evidence Act and examined each of the 
cases to find out whether accomplice’s 
testimony was corroborated by indepen- 
dent evidence. 

Cases referred to*— 


(1963) 3 S. C. R. 831=* AIR 2953 
SC 599,* (1916) 2 K. B. 653. 

(1954) A. C. 378; 70 Bom. L.R, 
540 = AIR 1968 SC 832; H R, 
76 I. A. 146 - AIR 1949 PC 257. 


AIR 1969 N. S. C. 47 (V 56) 

SHAH, J (GROVER, J. concurring) 

S. Jhansi Lakshmj Bai v, Pothana Ap- 
parao. 

C-A.No 445 of 1966. D/- 17-3-1969. 

Indian Succession Act (39 of 1925). 
Section 105. 

Under a will made by the deceased hl3 
wife as a legatee waa obliged to apply 
one set of property for performing cer- 
tain marriage and the balance to be 
remitted to a certain temple. The other 
set of the property was to be enjoyed 
by the wife absolutely throughout her 
life and afterwards was to pass to two 
legatees mentioned In the will The wife 
died during the life time of the testator 
and the marriage mentioned In the will 
was performed when the testator was 
alive. 

In modifying the decree passed against 
the appellant claiming the properties as 
the heirs of the testator the Supreme 
Court held that the two bequests regard- 
ing the first set of the property were col 
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joint bequests and therefore only a bequest 
regarding the marriage expenses had 
fallen? and could vest in the appellant by 
way of intestacy due to wife’s death 
during the life time of the testator. But 
the bequest for the temple was valid. In 
respect of the second set of the proper- 
ties the Supreme Court held that the 
rule in Browne’s case, (L. R. 14 Equity 
Cases 343) did not apply to the cases 
covered by Section 105 of the Indian 
Succession Act, 1925. Section 105 (1) 
does not say nor does it imply that the 
testator must have expressly envisaged 
the possibility of lapse in consequence of 
the legatee dying during his life time and 
must have made a provision for that 
contingency. The Court further held that 
the gift in favour of two legatees was 
accelerated by the death of the wife 
during the life time of the testator, 


Cases relied upon: 

Jogeswar Narain Deo v. Ram 
Chund Dutt, (1896) 23 Rid App 
37 = 1LR 23 Cut 670 (PC); Low- 
mans’ Devinish v. Pester (1885) 

2 Ch. 348 = 64 LJ Ch. 567; 
Dunstan; Dunstan v. Dunstan, 
(1918) 2 Ch. 304 - 87 LJ Ch. 597. 


AES I960 N. S. C. 48 (V 56) 
mttter, j. (HIDAYATULLAH c. j. 
and RAMASWAMI J. concurring) 
Maloiirao Narasinghrao Shitole v. State 
of 3VL P. 

C.A. No. 302 of 1966, D /- 7-3-1969. 
Tenancy Laws — Madhya Bharat Aboli- 
tion of Jagirs Act; (28 of 1951), Sections 
29, 30, Limitation . Act, Ss. 12, 29(2) — - 
Rvotwari Lund RcvcntJ© and. Tenancy 
Act, Sections 34 and 149(2). - 

An appeal filed by the appellant to 
the Board of Revenue, Madhya Pradesh 
against the compensation granted was 
dismissed by the Board as the same was 
filed after 20 days as prescribed, by the 
Madhya Bharat Abolition of Jagirs Act, 
1951. The Board did not allow the ex- 
tension of time for filing the appeal to 
cover the time taken to obtain certified 
copies of the judgment The High Court 
confirmed the order of the Board. 

The Supreme Court held that the Jagfr 
Act, 1951 did not provide for the exten- 
sion of time but the limitation matters 
were governed by Section 34 and Sec- 
tion 149 (2) of the Ryotwari Act. The 
Court further held that "the principles of 
Limitation Act mentioned in Section 149 
(2) of the Ryotwari Act include also the 
extension of time, for filing an appeal if 
the delay is explained. Since neither the 
Jagirs Act nor the Ryotwari Act exclud- 
ed s. 12 of the limitation Act the said 
section was applicable to the appeals fil ed 
before the Board of Revenue. The Court 
found that the appellant was not guilty 


of laches. The appeal was allowed and 
was remanded to the Board for disposal 
according to law. 


AIR 1969 N. S. C. 49 (V 56) 

GROVER, J. (SHAH J. concurring) 

Sub-Divisional Officer, Mandla and 
others v. Pirma Gond and others. 

C. A No. 446 of 1966, D/- 10-3-1969. 

Tenancy Laws — Madhya Pradesh 
Abolition of Proprietary Rights Act, 1950 
(1 of 1951) Sections 5 and 251. 

After taking over a tank on the aboli- 
tion of Respondent No. l’s proprietorship 
rights of a village under the Madhya 
Pradesh Abolition of Proprietary Rights 
Act, 1950 the tank was given on lease for 
cultivation of singara under Section 5 (g) 
of the said Act. The State Government 
purporting to act under Section 251 of 
the Act granted the lease to another per- 
son. The High Court in allowing the 
writ filed by Respondent No. 1 held that 
the property vesting in the State Govern- 
ment under Section 5 (g) cannot revest 
in the State Government under Section 
251. 

Held:—* Section 251 deals with the 
vesting of tanks which have not already 
vested at the commencement of the Act. 
The words in the Section are "if not al- 
ready vested in the State Government”. 
The Court held that the tank in question 
had already vested in the State Govern- 
ment under Section 5(g). High Court’s 
order confirmed. 


AIR 1969 N. S. C. 50 (V 56) 

SHAH, J. (GROVER, J. concurring) 

Radha Mohan v. Raj Kumar. 

C. A No. 346 of 1966, D/- 10-3-1969. 

Tenancy Laws — U. P. Consolidation 
of Holdings Act, 1953 (5 of 1954) S. 5 (b) 
(i) & S. 16 (a) — U. P. Tenancy Act, Sec- 
tion 16 and Section 80. 

A second appeal against the order of 
the District Court, involving a question 
of the validity of the sales, which were 
prohibited with retrospective effect by 
Section 16 (a) of the U. P. Consolidation 
of Holdings Act, 1953 and the effect of 
the said Act on the decrees passed under 
the U. P, Tenancy Act, was dismissed by 
the High Court in limine. The plea that 
the appeal in the Civil Courts is prohi- 
bited by Section 5 (b) (i) of the U. P. 
Consolidation of Holdings Act was taken 
for the first time in Supreme Court. 

Held, whether the suit filed by the 
Appellant is of the nature of a suit filed 
under the terms of Section 5 is itself in 
dispute and since the plea has not been 
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raised at an earlier stage It cannot be 
raised for the first time In Supreme 
Court The High Court wag in error in 
summarily dismissing the appeal as ques- 
tions of law of substantial importance 
tvere raised in the appeal. Matter remand- 


Am 1989 N. S. C. 52 (V 56) 
RAMASWAMl J. (SHAH AND 
GROVER JJ. concurring] 
tAY- Narendranatli v. Commissioner ol 
«eaith Ter, Andhra Pradesh, Hyderabad. 
„C. A. Nos. 1477-1478 of 1968. D /- 7-3- 


AIR 1969 N. S. C. 51 (V 561 
SHAH J. (RAMASWAM. GROVER 33, 
concurring) 

Sanwal (dead) and others v. Chabila 
and others. 

C. A. No. 872 of 1968, D/- 3-4-1969. 

Transfer of Property Act (4 of 1882) 
Section 7G (a) — Ftiniab Security of Land 
Tenures Act, 1953, Sections 2L 32, 45, 8, 
S (1), 18, 22. 

A suit filed by the respondent mortga- 
gor for the possession of the mortgaged 
land after the redemption, from the ap- 
pellants who were the tenants of the 
mortgagee, was decreed by the Civil 
Court. The Revenue Commissioner grant- 
ed the application of the appellant tenant 
for the purchase of the land under Sec- 
tion 18 of the Punjab Security of Land 
Tenures Act, 1953. The High Court 
quashed the orders of the Commissi oner. 
The Appellants contended that their ten- 
ancy rights acquired under the Punjab 
Security of Land Tenures Act 1953 were 
enforceable against the mortgagors on 
redemption of the mortgage. 


Held, where a Civil Court has In an 
action properly entertained, decided that 
the person who rlntmi to exercise the 
right under Section 18 of the Punjab 
Security & Land Tenures Act is not the 
tenant he cannot ignore that decision 
and claim the right to purchase the land 
occupied by him. The non obstante 
clause in Section 18 ta intended to em- 
phasise that the right ol tenant to pur- 
chase the land Is not defeated on account 
of the provisions contained In other: 
laws, usage or contract prohibiting the 
tenants from acquiring the land, but the 
Section was not applicable where the 
rights are already adjudicated by the 
Civil Court The Court also repelled the 
contention that Section 77 of the Punjab 
Tenancy Act 1887 bare the Jurisdiction 
of the Civil Court and pointed out that 
Section 77 of the Punjab Tenancy Act 
does not Include the suit by an owner of 
land against the alleged trespasser. Ap- 
peal dismissed. 

Cases relied upon:—- (1052) S. C.H. 775: 


'AIR 1952 SC 205; 1956 S C. R. 
l«AHt 1956 SC 305: 1958 S.C.R. 
986*=AIR 1958 SC 183; AIR 
1965 S. C. 172L 


Wealth Tax Act (27 of 1957), Section 3- 
On a reference by the Income-tax Ap- 
pellate Tribunal under Section 27 (1) of 
the Wealth Tax Act 1057 the High Court 
opined that the Appellant should bo 
assessed as an individual In respect of 
tile property received by him on parti- 
tion with his father and brothers, and nof 
la the status of a Hindu undivided fami- 
ly consisting of himself, his wife and two 
minor daughters. 


Held, Under Hindu Law a Joint fami- 
ly may consist of a single male member 
end his wife and daughters and there la 
nothing in the scheme of the Wealth Tax 
Act (Section 3) that a Hindu undivided 
family as an assessable unit must consist 
of at least two male members. Held, 
further, that when a coparcener having 
a wife and two minor daughters and no 
son receives his share of the Joint fami- 
ly properties on partition, such proper- 
ties in the hands of the coparcener, be- 
long to the Hindu Undivided Family of 
hlmseit his wife and minor daughters 
and cannot be assessed H3 his individual 
property. 

Cases relied upon — Gownll Buddanna’s 
case ( (1966) 60 LT R. 293) -AIR 1965 SC 
1523. Attorney General of Ceylon v. A. R. 
Arunachalam Chettlar (1957) A. C. 540. 


Case distinguished — T. S. Srinlvasan 
v. Commissioner ot Income-tax (1966) 60 
l T. R 35 - AIR 1968 SC 984, 


AIK I960 N. S, C. 53 (V 56J 
SHELAT J. (BHARGAVA 
AND VAIDIAUNGAM JJ, concurring! 

Bennett Coleman fit Co. fPJ Ltd, v. 
Punya Prfya Das Gupta. 

C. A. No. 1702 of 1968, D/- 2-4-1960. 

Working Journalists (Conditions of 
Service) and Misc. Provisions Act (45 of 
J955). Sections 2 (c), 5 and 17 — 
Industrial Disputes Act, Section 2 (KR) 
•— Evidence Act, Section 115. 

Discharged workmen were treated as 
workmen entitled to claim reinstatement 
under the Industrial Disputes Act AIK 
1957 SC 104 and AIR J949 FC 111, Foil. 

The Court after considering the schemes 
of all the enactments affecting the rights 
of workmen and particularly the provi- 
sions of the Working Journalists (Condi- 
tions of Service) and Misc. Pro virions 
Act. 1955 came to the conclusion that the 
definition of "newspaper employes** aod 
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"working Journalist” being subject to a The appellant whn *u , 

context to the contrary, the benefit of of thn Gi.;*.— , cs)L_ ^ employee 

Sections 5 and 17 is available to an ex- 
employee though he has ceased to be 
in the employment for the purposes of 
gratuity. The Court found that in 
Dharangadhra Chemical Works Ltd v. 

State of Saurashtra, AIR 1957 SC 2&4 
that the appellants were not treated as 
workmen because they were the mere 
lessees holding licence for manufacture of 
salt The Court also found that in the 
Workmen of Dimakuchi Tea Estate v. 

Management of Dimakuchi Tea Estate, 

AIR 1958 SC 353 the question was whe- 
ther a doctor in the employment of the 
respondents can be treated as a workman 
as he was covered by the expression 
"any person” appearing in the definition 
of workman in the Industrial Disputes 
Act before the amendment of 1956, and 
no question of the rights of ex-employee 
was involved in that case. The Court 
further held that there was no conflict 
between the decisions of the Supreme 
Court in the Western India Automobile 
Co. Ltd. case and Central Provinces Trans- 
port Service cases on the one hand and 
Dharangadhra Chemical Works and Dim- 
akuchi Tea Estate cases on the other. The 
appellants plea of reference to the larger 
Bench was rejected. 

On facts, the Court held, that the appel- 
lants had not discharged the burden of 
proving the ingredients of Section 115 
of the Evidence Act. The rule of estoppel, 
was the rule of evidence only and does 
not create any substantive right or con- 
fer any cause of action on the other. 

The Court on considering the defini- 
tion of "wages” in Section 2 (RE) under 
the Industrial Disputes Act (since there 
Is no definition of Wages in the Working 
Journalists Act) and on relying on the 
decision in Hindustan Antibiotics Ltd. v. 

Workmen, AIR 1967 SC 948 came to the 
conclusion that both, car allowance and 
benefit of free telephone and newspapers, 
were allowed to the respondent to direct- 
ly reduce the expenditure which would 
otherwise have gone into his family bud- 
get and therefore, held that the said 
items were relevant in the fixation of 
wages, 

AIR 1969 N. S. C. 54 (V 56) 

GROVER J. (SHAH, 

RAMASWAMI, JJ. concurring) 

Takhatray Shivdatrai Mankad v. State 
of Gujarat. 

C. A, No. 409 (N-c) of 1966, D/- 9-5- 
69. 

Constitution of India Art. 311 — Removal, 
what amounts to — Saurashtra Covenant- 
ing States Servants (Superannuation Age) 

Rules 1935 — Bombay Civil Service Rules 
(1959) Rule 161 — Reorganization of States 
Act (1956), Section 115 (7). 


of the Gujarat State 

5“* Bombay State, was Sflf 

, e a go of 53 under Clause (c) (2) fii 

°‘^ e 

waTtn T S nce first recruitment 
Si™ * e „ Juna * arh St ate his superan- 
San«cht~ a o er wa ? governed by the 
Covenanting States Servants 
Aee l Rule s, 1955 under 
2“** oooW not be retired until the 
C 1 " Special Leave Appeal 
before the Supreme Court the auesti on 
was whether his retirement under the 
Bombay Rules, 1959 was less advantage- 
ous or disadvantageous as compared to 
the Saurashtra State Rules. 1955 and if 
rv. Y^ether the sanction of the Central 
Government as required by the proviso 
S^tion 115 (7) of the State Reorganisa- 
tion Act, 1956 was obtained. 

?U hat Court’s interpreta- 

tion that the words ’only for special rea- 

d 5*? ed „ bv Government” 
in Rule 3 (1) of the Saurashtra Rules, 
3955, empowered the State Government 
to retire a Government Servant before 
the age of 55, was incorrect 

(u) The Bombay Rules of 1959 changed 
the conditions of service to the disadvan- 
tage of the appellant 

(ill) Since the sanction of the Central 
Government was not obtained. Bombay 
Rules 1959 were not applicable. 

(iv) Following — (l) Moti Ram Deka 
Manager N. E. F. Railways— 
396^5 SCR 683 = AIR 1964 SC 600 
, „ ' 2 l of „ Bombay v. Saubhagchand 

M. Doshi, 1958 SCR 572 =» AIR 1957 SC 

(3) Gurdev Singh v. State of Punjab. 
*964-7 SCR 587 = AIR 1964 SC 1585 5 
3964 (2) Cri LJ 481. 

The Court observed — • 

That the rule relating to compulsory 
retirement of a Government servant must 
not only contain the outside limit of 
superannuation but there must also be a 
provision for a reasonable period of quali- 
fied service indicated with sufficient 
clarity. Failure to do so would mean 
removal of civil servant in violation of 
Article 311 (2) of the Constitution. The 
question regarding the constitutionality of 
the Rules was left open. 

Cases referred to — BhoTanath X Thaker 
v. State of Saurashtra, AIR 1954 S. C, 
680. 

n — — 

AIR 19G9 N. S. C. 55 (V 56) 
RAMASWAMI, X 

(ETOAYATULLAH C. J., HITTER, X 
concurring) 

Beohar Rajendra Sinha and others v< 
State of M. P. and others. 

C. A. No. 386 of 1966, D/- 11-3-1989. 

Civil Procedure Code (1908), Section 80, 
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A Notice under Section 80 of the Code 
of Civil Procedure was Riven by the 
Karta of the Joint Hindu family. There 
was a disruption of the joint family be- 
tween the date of the notice and the date 
of fihnR of the suit The question before 
the Court was whether the erstwhile 
coparceners should Rive individual notices 
under Section 80 of the C. P. C. afresh 
after the disruption of the joint family. 

On readme the contents of the notice 
the Court came to the conclusion that it 
was Riven by the Karta of the family 
althouRh the Karta had not described 
himself as such in the notice. The Court 
found that the cause of action and the 
relief soupht in the notice had remained 
unchanged even after the disruption. The 
Court held that — 

(1) the divided coparceners must be 
deemed to bo as much the authors of the 
notice as the Karta was. and there was 
substantial identity between the person 
RivmR the notice and the persons bring- 
ing the siut, 

(2) in construing the notice the Court 
cannot lRnore the object of the Legisla- 
ture namely, to give to the Government 
Or the public servant concerned an op- 
portunity to clarify its or his legal posi- 
tion. If on a reasonable reading of the 
notice the plaintiff has shown to have 
given the information which the statutes 
require him to give, any incidental defects 
or irregularities should be ignored. 

(3) The scrutiny of Section 80 notice 

should not be done in a artificial or ped- 
antic manner. „ , . 0 . . 

Cases relied upon — - Dhlan Singh Subha 
Singh v. Union of India 1958-SCR 781 ■» 
AIR 1958 SC 274; Bhagchand Dagadusa v. 
Secretary of States 54 Ind App 333 
«= AIR 1927 P. C. 176; Jones v. 
NichoUs (1844) 13 M & W. 361 equi- 
valent to 153 E R. 149. Chandulal v Govt, 
of Bombay, ILK (1943) Bom 223*= AIK 
1943 Bom 138 

The Court further relied on State of 
Andhra Pradesh v. Venkata Suryanara- 
yana 1964-4 SCR 945-= AIR 1965 SC 11 in 
which the Supreme Court had held that 
where the notice was given by two per- 
sons but the suit was filed by only one, 
the Notice was not defective 

The Court distinguished Vellayan Chct- 
tiar v. Government of the Province of 
Madras, AIR 1947 P. C. 197 because one 
person had given notice and two persons 
(though one of them had not given the 
notice) had filed a suit So also in the Gov- 
ernment of the Province of Bombay v. 
Pastonti 76 Ind App 85*= AIR 1949 PC 143 
two trustees who were parties to the notice 
had died and the new trustees and the 
surviving trustees had filed the suit with- 
out giving a fresh notice. This case was 
also distinguished. 


A-LR, 

AIR 1969 N. S. C. 56 (V 56) 

SIKRI J. (BACHAWAT, 
HEGDE, JJ. concurring) 

Smf. Latithamma v. Subbanna & others 

C A No. 282 of 1966, D/- 9-4-69 

P/pcedurc Code (1908), Order 
R*12 (c) — Mysore (Personal and Mis- 
cellaneous) Inatns Abolition Act, Sec- 
tions 3, 10, 5 — T. P. Act- (1882), S. 150-, 
Lease m favour of minor. 

The appellant created a simple mortgage 
t a ,y^ af ? e 111 favour of a Bank in 1929. 
In 1932 he leased out the said lands to 
xus daughter who was about 14 years old 
then, by a registered lease-deed. The 
Bank purchased the said lands in auction 
and sold them to the plaintiff respon- 
dent Under the Mysore (Personal and 
Miscellaneous) Inams Abolition Act, 1954. 
the inam-nghts were abolished and the said 
village vested In the State Government 
In 1963. the lessee respondent was declar- 
ed a permanent tenant under Section 10 
of the Inams Abolition Act The ques- 
tions for the decision before the Supreme 
Court, on Special Leave Appeal were — 

(1) whether the plaintiff appellant was 
entitled to the possession of the land 
after coming into force of Inams Aboli- 
tion Act, 1954, 

pi) whether the appellant was entitled 
to mesne profits and if so for what 
period, 

(ill) whether the Civil Court can dis- 
turb the status of a permanent tenant 
confirmed by the Revenue authorities 
under the Inams Abolition Act 

(iv) whether the appellants had become 
owners by adverse possession. 

, Held, (i) the respondent was not en- 
titled to possession as the lands were vest- 
ed in the State Government by virtue 
of the notification under Sections 3 (1) 
(b) and 1 (4) of the Mysore Inams Aboli- 
tion Act Suraj Nath Ahir v. Frithinath 
Singh, 1963-3 SCR 290 » AIR 1963 SC 454 
was relied upon. 

(2) Under Section 3 (1) (d) of the Inams 
Act, rents of the land before the vesting 
of the lands in the State Government can 
be claimed by the erstwhile Inamdars. 

(3) The lease deed of 1932 did not 
create any lease rights in the appellant 
as he was a minor. The appellant, there- 
fore, could not be declared a permanent 
tenant under the Inams Abolition Act 
The Civil Courts can ascertain the exis- 
tence of the alleged - status. 

(4) Further held, that the appellants 
had not become the owners of the land 
by adverse possession as the respondents 
had filed a suit well in time. 

Nagubal Ammal v B Shamarao 1958 
SCR 451 = AIR 1956 SC 593. was follow- 
ed. 
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AIR 1969 N. S. C. 57 (V 56) 
SHAH J. (GROVER, J. concurring) 
Nivarti v. Dadarao. 

C, A. No, 306 of 1966, D /- 11-3-1959. 
Constitution of India, Article 227. 

Held, that the power conferred upon 
the High Court by Article 227 of the 
Constitution is merely a power of superin- 
tendence to be exercised sparingly and to 
keep the Tribunal within the limit of its 
authority. The power is not appellate. 
It cannot be exercised to correct mere 
errors of law or facts. The Court further 
held that instead of deciding the questions 
for itself the High Court should have 
remanded the case for the determination 
of the issues to the Tribunal The High 
Court’s order was set aside and the pro- 
ceedings were remanded to the Tahsildar. 


Am 1969 N. S. C. 58 (V 56) 

SHAH J. (GROVER, J. concurring) 

Giasi Ram and others v. Ramji Lai & 
others. 

C. A No. 433 of 1966, D /- 11-3-1969. 

Hindu Succession Act, 1956, Secs. 2, 4 

(1) (a) — Punjab Custom (Power to Con- 
test) Act, 1920, Sec. 6 — Code of Civil 
Procedure (1908), Order 41, Rule 33. 

The appellant’s father had alienated 
certain ancestral lands in 1916. He died 
in 1959. On challenging the said aliena- 
tion by the appellant, his two brothers, 
his mother and sisters, the following 
questions were raised for the decision of 
ihe Supreme Court: 

(1) Whether after the death of the ap- 
pellant’s father the alienation could he 
challenged only by the appellant and his 
two brothers who were the coparceners, 
or whether mother and sisters as heirs 
of the deceased under the Hindu Seces- 
sion Act, could challenge the alienation? 

(2) Whether Section 6 of the Punjab 
Custom (Power to Contest) Act, 1920 
which empowers only the male descen- 
dants to challenge the alienation stands 
in the way of the right of the widow 
and daughters since the deceased was 
governed by the Punjab Customary Law, 

(3) Could the High Court correct the 
wrong decree passed by the Trial Court? 
The High Court had held that the widow 
and the daughters cannot obtain the bene- 
fit of decree due to prohibition of the 
Punjab Customs Act, 

Held, (1) the alienated property reverted 
to the estate of the appellant’s father at 
the point of his death by virtue of a 
declaration in the Suit No. 75 of 1920 and 
all persons who would but for the aliena- 
tion had taken the estate, will be entitl- 
ed to inherit the same. 

(2) The succession with the death of 
the appellant’s father, had opened in ac- 
cordance with the provisions of the Hindu 
Succession Act, 1956 and had entitled the 


females to inherit the property. The 
Punjab Customs Act, 1920 did not operate 
as a bar to the claim by the females. 

(3) The Court found that it would have 
been grave injustice to deny the widow 
and the two daughters the share in the 
property and therefore, the High Court 
should have_ collected the decree passed 
by the Trial Court under Order 41, 
Rule 33 of the Code of Civil Procedure. 


Am 1969 N. S. C. 59 (V 56) 

SHAH, J. (GROVER, J. concurring) 

Commissioner of Income-tax Bihar and 
Onssa, Patna v. M/s. Kirkend Coal Co. 

C. A No. 2486 of 1966, D /- 12-3-1969. 

(The Indian) Income Tax Act, 1922, Sec- 
tions 25 (1), (2); 26 (2); 28 (c); 44. 

The question for the decision by the 
Court was whether penalty leviable 
under Section 28 (c) of the Indian Income- 
Tax Act, 1922 for the undisclosed receipts, 
should be levied against the original firm 
in the account year relevant to the assess- 
ment, or against the new firm reconstitut- 
ed out of the original firm and continu- 
ing the same business. The High Court 
applied Section 44 of the Indian Income- 
Tax Act, 1922 and came to the conclusion 
that the penalty should be legally levied 
only upon the original firm and not 
against the new reconstituted one. 

The Court pointed out that (i) the Tri- 
bunal and the High Court committed an 
error in applying Section 44 as the sec- 
tion applies to cases of discontinuance of 
business and not to cases of dissolution 
(without discontinuing the business). 

(ii) Where the firm is dissolved but 
the business is not discontinued there be- 
ing change in the situation of the firm, 
assessment has to be made under Sec- 
tion 26 (2). 

Shivram Poddar v. I. T. O. Central Cir- 
cle H Calcutta 1964-51 ITR 823 = AIR 
1964 SC 1095; Commissioner of Income- 
Tax, Madras v. S. N. S Karuppiah Pillai, 
1941-9 ITR l=AEEt 1941 Mad 255 (SB). 

(ifi) Where there is discontinuance of 
business with the dissolution of the firm 
Section 44 is applicable, 

C. A Abraham v. L T. O. Kottayam, 
1961-41 ITR 425= AIR 1961 SC 609; Com- 
missioner of Income-Tax, Madras v. S. V. 
Angidi Chettiar, 1962-44 ITR 739 = 

AIR 1962 SC 970. 

Cases of reconstitution of the firm or 
succession to the business of the firm are 
covered by Section 25 (1) (2). 

(Iv) Expression "person” includes for 
the purposes of Section 28 a firm regis- 
tered -or un-registered if there is a recon- 
stitution of the firm by virtue of S. 26 
the Income-Tax Officer should proceed 
against the firm for imposing the penalty. 
If there is discontinuance of the business 
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penalty -win be Imposed against the 
Partners of the firm. 


AXR 1963 K S. C, CO (V 6 Cj 
n GROVER. J. (SHAH, 
RAMASWALH, JJ. concurring) 

The State of Gujarat v. R. G. TeredesaJ 
& others. 


G A. No, 961 of 1966. D/- 10-4-69. 
Constitution of India, Art 311 (2). 

The question far the determination by 
the Supreme Court -was, whether omissi on 
to supply to the first respondent a copy 
of the recommendations of the Enquiry 
Officer In the matter of punishment 
amounted to a failure to provide reason- 
able opportunity within the meaning of 
Article 311 (2). although a copy of the 
Report of the Enquiry Officer containing 
the findings on various charges was sup- 
plied. 

The Court referred to the Union ol 
India v H. C. God, 1964-4 SCR 718 - 
AIR 1954 SC 364 in which the Supreme 
Court had held that neither the findings 
nor the recommendations of the Enquiry 
Officer are binding oa the Government 
The Court held that in spite of this legal 
position If Enquiry Officer recommends a 
.penalty or punishment which Is likely to 
affect the mind of the punishing autho- 
rity regarding the penalty to be imposed, 
a copy of the recommendation should be 
given to the delinquent officer. The right 
of representation under Article 311 (2) 
Includes the right to prove that the 
punishment proposed to be Inflicted was 
unduly severe. Since the requirements 
of Article 311 (2) were not followed the 
proceedings were vitiated. 


A2K 1969 N. S. C. 61 (V SB) 
SlIELAT J, (B HARGAVA, J. concurring) 
The Tata Engineering & Locomotive Co, 
Ltd. v. S. C. Prasad and another 
CA.Ho 868 of 1966. D/- 11-3-1969. 
Industrial Disputes Act (1917), S. 7A 
— Powers ol the Tribunal — Dis- 
charge simpliciter — Standing Orders, 

On satisfaction that a worker had a 
hand In the grievous assault of one of 
Its Officers, the worker was discharged 
simpliciter under Standing Order 47 by 
the Company on the grounds of loss of 
confidence and the retention being preju- 
dicial to the Interest of the company. The 
Industrial Tribunal agreeing with the 
workman’s contention held that the dis- 
charge was mala fide and there was victi- 
misation of the worker. Four other 
workers were dismissed after the enquiry 
on the charge of insubordination and 
Incitement to defy the ordera of the com- 
pany, The Industrial Tribunal held that 
the principles of natural justice were 
violated in the enquiries by the domestic 
Tribunal and on that ground eet aside 


the ordera of dismissal and ordered the 
reinstatement of the said workers. In a 
Special I^ave Appeal the questions before 
the Supreme Court were— 

ffl Whether the discharge of the 
workman was a discharge rimplidteri 
and 

(ffl whether the Industrial Tribunal 
was right In setting aside the findings oS 
the domestic Tribunal. 

1. The Court came to the conclusion that 
the company was reasonably satisfied that 
the workman had a hand In the assault and 
he had the record of terrorising iha 
officers of Die company. 

These were valid reasons for the loss cl 
confidence In the workman and to treat 
his conduct prejudicial to the interest of 
the company. The Court came to the con- 
clusion that the discharge was not mala 
fide and there was no truth in tha 
allegation of victimisation. 

2. The fact that the company chose t a 
exercise Its powers end discharge simpli- 
citer under the Standing Order 47 Instead 
of the dismissal on enquiry of misconduct, 
cannot render the order mala fide eg 
colourable. 

3 Even SI the Investigation has pre- 
ceded the order there can be a discharge! 
rimplidter (and not a punitive action fou 
misconduct). . . . 

Jabalpur Electric Supply Co v. Sambhn 
Prasad Shrivastava, 1963-3 SCR 453 “* 
AIR 1966 SC 1288, was relied upon. 

(11) The Industrial Tribunal had held 
that In domestic enquiries against soma 
workmen the finding was based on tha 
extraneous matters not in evidence and 
on facts within the personal knowledge 
of the Inquiry Officer. The Court cams 
to the conclusion that the extraneous 
matters were merely incidental and did 
not affect the finding. 

The Coart relied upon — (If India 
Marine Service Pvt Ltd. v. Workmen, 
3063-3 SCR 575 « AIR 1963 SC 528, (2) 
Kalindi v. Tata Locomotive Engineering 
Co Ltd; 3963-SCR 407 *= AIR I960 
SC 914: (3) Calcutta Jute Manufacturing 
Co. v. Calcutta Jute Manufacturing 
Workers Union, 1962 Supp 1 SCR 483 — 
AIR 3065 SC 1731. 

The Court pointed out that the Indus- 
trial Tribunal while considering the find- 
ings of domestic enquiries must bear in 
mind that persona appointed to hold such 
enquiries are not lawyers and as such 
enquiries are of simple nature and rules as 
to the evidence and procedure do not 
prevail. 

2. As regards some workers the Indus- 
trial Tribunal held that the dismissal 
order disclosed that the General Manage* 
had relied on "other relevant information 
which meant the extraneous matters and 
had not applied his mind although be was 
the fina l dismissing authority. Tha 
workers’ allegation was that the evlaenw 
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regarding fEe Habitual insubordination 
Which was not proved, was used by the 
General Manager against them. The 
Court found that the charges against the 
Paid workman were — (1) disobedience 
of company’s orders and (2) inciting other 
workmen, and not habitual disobedience. 
The Court came to the conciusion that the 
General Manager had not relied on the 
extraneous matters and had applied his 
ttind in passing the dismissal order. 

3. The Court held, that the Industrial 
Tribunal’s finding that the refusal of the 
Inquiry Officer to summon the officers of 
She Company and some workmen on the 
request of the delinquent workman 
amounted to refusal of the opportunity to 
defend, was incorrect The Court pointed 
out that the Inauiry Officer has no powers 
of a Court of law to summon witnesses. 
The workman should have made his 
arrangements to produce the witnesses. 

Tata Oil Mills Co. Ltd. v. Its Workmen* 
1964-7 SCR 555 « AIR 1965 SC 155 
Felled upon. 

4. The Court further held, that the 
Industrial Tribunal committed an error 
In holding that the non-production of 
preliminary report on which the charges 
Were alleged to have been founded vitiat- 
ed the enquiry. The Court held that the 
Preliminary Report did not form the part 
of the evidence nor was it relied upon in 
arriving at the findings, in the domestics 
enquiry. 


AIR 1969 N. S. C. 62 (V 56) 
BHARGAVA, J. (SHELAT, J. concurring! 

Workmen of the Calcutta Port Commis- 
sioners v. The Management and another. 

C. A. No. 1219 of 1968, D /- 11-3-1969. 

Industrial Disputes Act, 1947, Section 10. 

There Is a permanent Maintenance Sec- 
tion for the Railway tracks under the 
control of the Calcutta Port Commissioner. 
A Separate Port Development Section, 
Which is a temporary section, was 
established under the Second Five Year 
Plan. On a grievance from the wavmen 
In the Development Section that the way- 
men junior to them in service get confir- 
mation and promotion in the Maintenance 
Section in exclusion of the wavmen 
working in the Development Section, 
She question was referred to the Indus- 
trial Tribunal, Calcutta, The /Tribunal 
recommended the common seniority-list 
With exception to few wavmen who were 
confirmed between the date of reference 
and the date of the award. The Tribunal 
held that waymen in Port Development 
Section who had been working for longer 
period should get preference over the 
waymen working in the Maintenance 
Section, 

Held, at time of recruitment, the 
position was that those who were recruit- 


ed as temporary waymen In the Mainten- 
ance Section could look forward to con- 
firmation as soon as permanent vacancies 
occurred in Maintenance Section. The 
Court held that the recruits in the Main- 
tenance Section were preferred due to 
superior merits. The Court held that the 
Tribunal was wrong in recommending the 
seniority of the waymen in the Develop- 
ment Section on the basis of the length 
of service. 

The Court further held that the practice 
of appointment of P. W. men of the 
Maintenance Section in the senior post 
In the Development Section was a fact of 
which P. W. men in the Development 
Section were aware of at the timp of 
their recruitment. 

The Court held that a combined 
seniority list should be prepared but P. 
W. men who were already working in 
the Maintenance Section should be con- 
firmed on the basis of the old practice. 


AIR 1969 N. S. C. 63 (V 56) 
BHARGAVA, J, 

(SHELAT, J. concurring) 
Workmen of the Calcutta Port Com- 
missioners V. Employers in relation to the 
Calcutta Port Commissioners and an- 
other. 

C. A. Nos. 1220 and 1222 of 1968 D/- 
ttl-3-1969. 

Industrial Disputes Act, 1947, Section 2 

{ 4) — Matters incidental — Section 10 (2) 
iv). 

The main question for the decision of 
the Court was whether Industrial Tribu- 
nal was within its jurisdiction to recom- 
mend the discontinuance of an ad hoc 
extra over-time, when the reference was 
a general reference on over-time paid to 
the crew within the jurisdiction of Port 
Commissioners of Calcutta. The extra 
ad hoc over-time was agreed to under the 
threat of a strike and was to be enforce- 
able only upto the date of award by the 
Industrial Tribunal. The Tribunal on 
examination found that none of the crew 
hi question was actually working in ex- 
cess of the hours prescribed for a week. 
On this fact the Tribunal came to the 
conclusion that the rates of over-time 
prevalent before the ad hoc extra pay- 
mentwas agreed to, was fair and fully 
compensatory to the crew. It, therefore, 
recommended discontinuation of the ad 
hoc extra overtime. 

The Court turned down the contention 
of the crew that the recommendation of 
discontinuance of the ad hoc extra over- 
time, was without jurisdiction. The Court 
found that the recommendation regarding 
the ad hoc extra overtime was a matter 
Incidental to the reference within the 
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meaning of Section 2 (4) of the Industrial 
Disputes Act, 1947. 

Cases relied on — Aluminium Factory 
Workers’ Union, v Indian Aluminium Co. 
Ltd, (1962) 1 Lab U 210 (SC); Delhi 
Cloth & Gen. Mills Co Ltd. v. The Work- 
men, 1967-1 SCR 882 “AIR 1967 SC 469, 


AIR I960 N. S. C. 64 (V 56) 
SHAH J. 

(GROVER J concurring) 

Atam Das v. Suriya Prasad. 

C A. No. 1706 of 1967, D/- 11-3-1969. 

Representation of the People Act 1951, 
Section 9 A. 

The principal question for the deter- 
mination by the Court was whether the 
appellant had a subsisting contract with 
the Archaeological Department of Gov- 
ernment of India for raising the height of 
the Burj 

On the appreciation of the evidence the 
Court found that after raising the height 
of the Burj to 35 feet the contractor was 
asked to stop the work and certain work 
was ordered to be done departmentally. 
The circumstances showed that the Arch- 
aeological Department had abandoned the 
original project of raising the height of 
the Burj to 46 feet The Department had 
called upon the appellant to return cer- 
tain materials and to carry out the neces- 
sary repairs 

The Court held that even If the com- 
mitment by the appellant to carry out 
the necessary repairs constituted a con- 
tractual relation there was no action on 
the part of the Government or the appel- 
lant fer about 6 years alter the demand. 
The Court held that this conduct of both 
the parties was a dear evidence of the 
abandonment of the contractual relation- 
ship before the fili ng of the nomination 
paper. 


ADI 1963 N. S. C, 65 (V 56) 
SHAH. J. 

(GROVER, J concurring) 

Smt. Swama Lata Ghosh v. H. K. 
Banerjee and others. 

CA.No 662 of 1966, D/- 12-3-69. 
Civil P. C. (1908). O. 20 It. 5; O. 41 
K. 31 «— Judgment without reasons. 

Where the decree passed by the Trial 
Court xvas wrong in law not being sup- 
ported by appropriate reasons and was 
upheld by the High Court: Held that in 
Its original civil jurisdiction a chartered 
High Court is not bound by the Rules 
under Order 20, (Rules 1 to 8) by virtue 
of Order 49 Rule 3, but the question is 
not merely of power but the exercise of 
judicial discretion in the exercise of that 


power. The function of the Judicial trial 
is to hear and decide a matter in contest 
between the parties in open Court in the 
presence of parties according to the 
procedure prescribed for investigation of 
the disputes and the rules of evidence. 
The conclusion of the Court ought nor- 
mally to be supported by reasons duly 
recorded. This requirement transcends 
all technical rules of procedure. The 
Supreme Court came to the conclusion 
that there was no real trial and remand- 
ed the matter for recording the evidence 
and deciding the matter according to law. 


r ASR 1969 N. S. C 6G (V 56) 
GROVER, J. 

(SHAH, J. concurring) 

S K. G. Sugar Mills Ltd. v. Shrl D C. 
Merta. Official Liquidator Gaya Sugar 
M i l ls Ltd Patna. 

C. A. No. 649 of 1966, D/- 12-3-1969. 

Contract Act (1872). S. 10 — Deed 
Construction. 

One of the terms of the lease of the 
lands taken by the appellant was "in case 
the lease Is cancelled at any time in the 
off season in accordance with the proviso 
fn Clause (t) above the lessee shall be 
liable for the entire rent for the year 
ending 30th September following that off 
season”. It wa3 contended by the appel- 
lant that it was implicit if the lease came 
to an end for some reason or another 
In the crushing season the lessee would 
be absolved from the liability from pay- 
ment of rent subsequent to the determi- 
nation of lease. 

Held, If the lease Is cancelled during 
the crushing season the liability for the 
rent does not cease. The rent was fixed 
for the whole year but could be paid in 
2 instalments. The Court held that a 
party cannot be absolved from the liabi- 
lity to perform its part of the contract 
on the ground of hardship. 

Cases relied upon — - M/s. AIopI Pars had 
and Sons Ltd. v. Union of India, AIR 
11960 S. C. 588. 


'AIR 1959 N. S. C. 67 (V 56) 
BACHAWAT, 3. 

{SIKRI, HEGDE, JJ. concurring] 
Goppulat v. Thakurjl Shrill Dwarka- 
dishjL 

C. A No 53 (N) of 1969, D/- 12-3-1955. 
Rajasthan Premises (Control of Rent 
end Eviction) Act, 1950, Section 13 (1) 

(e). 

Four shops were let out to tbe appe^ 
lant in 1944 and two more were let out 
in 1945 and enhanced consolidated ran* 
vras agreed to be paid In 1953. The High 
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Court ordered the eviction under S. 13 (1) 
of Rajasthan Premises (Control of Rent 
and Eviction) Act, 1950 in the second ap- 
peal, on the ground of subletting and 
arrears of rent. The High Court ’held, 
that there was one integrated tenancy 
and there was sub-letting of two shops 
done after 1947. 

Held, the finding of the High Court on 
the integrated tenancy was wrong as the 
increase of rent does not import a new 
demise. The Court found that sub-lett- 
ing of two shops was done without the 
permission of the landlord but disagreed 
with the High Court that sub-letting was 
done after the Jaipur Rent Control Order, 
1947 was passed. 

The Court construed Section 13 (1) (e) 
with the help of Sections 26 and 27 (1) 
and held, that the words "has sub-let” in 
clause (e) does not restrict the right of 
ejectment to sub-letting after the Act. It 
covers the cases of sub-letting even 
before the Act came into force. 

The Court turned down the argument 
that Section 13 (1) (e) takes away vested 
right and should not be given retrospec- 
tive effect. The Court held that if the 
tenant has sub-let the premises without 
the permission of the landlord either 
before the Act or after the Act he is not 
protected and is liable to eviction under 
Section 13 (1) (e). It matters not he had 
the right to sub-let the premises under 
Section 108 (j) of the Transfer of Pro- 
perty Act, Eviction in respect of only 
two shops was confirmed. 


AUt 1969 N. S. C. 68 (V 56) 
SHELAT, J. 

(BHARGAYA, J. concurring) 

' Central Weaving & Manufacturing Co. 
Bombay v. Mill Mazdoor Sabha, Bombay. 

C. A. No. 1240 of 1968, D/- 12-3^-1969. 

Payment of Bonus Act, 1965, Section 6 
(d) read with Schedule 3. 

As against the demand of 20% bonus 
demanded by the workmen the company 
was ready to accept the liability only to 
the extent of 4%. The appellant company 
contended that there was loss after de- 
duction of the Customs duty refund and 
the return on the capital at 8.5%. The 
Tribunal held that though the amount of 
customs duty may not have been actually 
received it did not cease to be the earn- 
ings during the accounting year and there- 
ifore, that amount could not be deducted 
from the net profit. The Tribunal award- 
ed a return at 8.5% as a prior charge only 
on the part of the amount claimed by the 
company. 

Held, since the appellant company was 
maintaining the accounts on the Mercan- 


tile system, the customs duty refund had 
to be credited as earnings when it was 
allowed and became payable and not 
when it was actually refunded. The Tri- 
bunal rightly refused the deduction of 
the amount of Customs duty refund. 

Since no attempt was made to show 
that amounts on which the return was 
claimed as a prior charge, represented 
either paid-up equity share capital or 
capital invested by the proprietors at the 
commencement of the year, the Tribunal 
ought not to have allowed the return at 
8.5.% on the amount considered by the 
Tribunal and its deduction as a prior 
charge from the gross profits. 


AIR 1969 N. S. C. 69 (V 56) 
SHELAT. J. 

(BHARGAVA, J. concurring) 

Heavy Engineering Mazdoor Union v. 
The State of Bihar and others. 

C. A No. 1463 of 1968, D/- 12-3-1969. 

Industrial Disputes Act, 1947, Section 2 
(a). 

On a reference made by the State Gov- 
ernment of Bihar to the Industrial Tribu- 
nal regarding certain demands of the 
workers the question was whether the 
State Government was the appropriate 
Government or the Central Government 
to make the reference and whether the 
reference was bad in law as the question 
was pending before the certifying autho- 
rity under the Industrial Employment 
(Standing Orders) Act, 1946. The res- 
pondent company is a Government com- 
pany and the shares are held by the 
President of India and certain Officers of 
the Government of India. The conten- 
tion of the appellant was that the Heavy 
Engineering Company carrying on busi- 
ness under the authority of the Central 
Government. 

Held, (1) the Company and sharehol- 
ders being distinguishable entities, the 
(fact that the President of India and cer- 
tain Officers of the Government of India 
hold all its shares does not make the com- 
pany, an agent either of the President of 
India or the Central Government The 
Heavy Engineering Company was not 
carrying on its business under the autho- 
rity of the Central Government. 

(2) The power to give directions of the 
appointments of Directors by the Central 
Government flow from the company’s 
memorandum and Articles of Association 
and not by reason of the company being 
the agent of the Central Government. 

State Trading Corporation of India Ltd. 
v. Commercial Tax Officer, Visakha- 
patnam, 1964 (4) S, C, R. 99 p. 188 =' 
AIR 1963 SC 1811 at pp. 1849-50. 

(3) In absence of a statutory provision 
a commercial corporation is not presum- 
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ed to be a servant or agent of the State 
even though it Is controlled wholly or 
partially by a Government Department 

Graham v. Public Works Commissioner 
{1901) 2 K, P. 781 relied upon. 

(4) An Inference that the Corporation 
Is the agent of the Government may be 
drawn where it is performing in sub- 
stance governmental and not commercial 
functions. 

London County Territorial and Auxi- 
liary Forces Association v. Nichols 1948 
(2) All E. R. 432. 

(5) The definition of employer In Sec- 
tion 2 (g) that the Industry carried on 
by or under the authority of the Gov- 
ernment means the industry carried on 
directly by the Government Department 
or through their agents. The appropri- 
ate government to make the reference 
was the State Government and not the 
Central Government. 


(6) Pending matter before the Certify- 
ing authority under Section 10 of the 
Industrial Employees {Standing Orders) 
Act was no bar to a reference under the 
Industrial Disputes Act, 1947. 


Management of Bengal Woollen, Cotton 
and Silk Mills Co. Ltd. v. Workmen. 
3968 (1) S C. R. 581-AIR 19G8 SC 585} 
Management of Shah darn (Delhi) Sahran- 
pur Light Railway Co. Ltd. v. S. S Rail- 
way Workers Union, C, A. No. 27 of 1968 
D /- 18-9-1908 (SC). 


during his stay of one year In Pakistan 
obtained Pakistan citizenship On finding 
by the Trial Court that the Respondent 
No. 1 had never secured Pakistan citizen- 
ship, the High Court dismissed the ap- 
peal. During the pendency of the proceed- 
ings, Indian Citizenship Act, 1955 was 
passed and the Rules thereunder were 
framed. The questions for the decision 
of the Court were — . 


(1) Whether Section 9 of the Indian 
Citizenship Act. 1955 read with Rule 30 
of the Citizenship Rules has been made 
applicable to the pending proceedings so 
as to confer exclusive Jurisdiction on the 
Central Government to decide the ques- 
tion of acquisition of foreign nationality. 

(2) Whether the Citizenship Art. 1955 

E ossed under Article 11 of the Constitution 
i Inconsistent with other provisions of 
Part U of the Constitution 
(3) Assuming that Section 9 has retros- 
pective operation, whether loss of citizen- 
ship is violative of the guarantee of per- 
sonal liberty in Article 21 of the Consti- 
tution. 


Held, (11 the words "or has at any time 
between the 26th January 1950 and the 
commencement of this Act, voluntarily 
acquired the citizenship of another 
country” In section 9 (1) of the Act clear- 
ly make the Act operative with retrospec- 
tive effect. 

(2) Articles 5, 8, 8, 6 of the Constitu- 
tion deal with the cases of acquisition of 
foreign citizenship prior to the commence- 
ment of the Constitution. 


AIR 1969 N. S. C. 70 (V. 56) 
GROVER, J. 

(SHAH, J. concurring) 

State of Uttar Pradesh and others V. 
gh«h Mohammad and another. 

C A. No. 347-(N-Q of 1968. D/- 33-3- 
69. 

Constitution of India, Articles 5, 0, 
8, 11 and 21 — Acquisition ol foreign 
citizenship — (Indian) Citizenship Act, 
(1955), Section 9 — Citizenship Rules, 
R. 30. 

Respondent No 1 was bom on July 3, 
1934. He went to Pakistan In October, 
1950. Obtaining a visa from Indian High 
Commission in Pakistan he came to India 
on July 22. 1053. The Respondent claim- 
ed to be an Indian citizen as he was bom 
In India of parents who were residing in 
India. He claimed that he was a minor 
when he went to Pakistan and never had 
any intention to settle there permanent- 
ly. in an appeal filed before the High 
Court against the order of the Trial Court 
by the Union of India, the High Court 
remanded the matter to the Trial Court 
to ascertain whether the Respondent had 


Izhar Ahmad Khan v. Union of India, 
fl962)3Suprt S. C R. 235 - AIR 1902 
SC 1052. 

Article 11 and Entry 17 List I of the 
Seventh Schedule empower the Parlia- 
ment to pass laws regarding acquisition 
of permanent citizenship. Section 9 (2) 
of the Citizenship Act read with Rule 30 
of the .Citizenship Rules put the legal 
position beyond doubt that whether, when 
and how an Indian citizen has acquired 
the citizenship of any country has to be 
exclusively determined by the Central 
Government The learned High Court 
was wrong In remanding the matter to 
the Trial Court which should have been 
decided by the Central Government Citi- 
zenship Act or rules do not violate the 
other provisions of PartH of the Consti- 
tution. The new procedure prescribed bv 
Section 9 of the Citizenship Act read with 
Rule 30 of the Citizenship Rules Is a 
procedure established by law within the 
meaning of Art 21”. There was no vio- 
lation of Article 21 of the Constitution* 

(3) The scope of the Jurisdiction for the 
Central Government and the Courts iB 
settled by the several rulings of the 
Supreme Court 
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Akbar Khan Alam Khan v. Union of 
India (1962) 1 S. C. R. 779 = AIR 1962 
SC 70; Izhar Ahmad Khan v. Union of 
India, (1962) 3 Supp. S. C. R. 235 = 
AIR 1962 SC 1052; Govt, of Andhra Pra- 
desh v. Syed Mohd. Khan. (1962) 3 Supp, 
S, C, R, 288 = AIR 1962 SC 1778. 


v. Venkata Somaraju, AIR, 1937 Mad 610 
{F B.) 


AIR 1969 N. S. C. 72 (V 56) 
HEGDE. (SIKRI, 
BACHAWAT, JJ, concurring) 


AIR 1969 N. S. C. 71 (V 56) 
HEGDE, J. (SIKRI, 
BACHAWAT, JJ. concurring) 

Amrit Sagar Gupta and others v. 
Sudesh Bihaiilal and others. 

C. A No. 349 of 1966, D /- 13-3-1969. 

_ Civil P. C. (1908), Section 11 — Res 
judicata — Suit by or against the Knrta 
(Manager) of Joint family. 


The High Court In reversing the judg- 
ment of the Trial Court had held that 
the suit property belonged to Jawala Pra- 
sad by way of gift from Krishan Gopal 
and hot to Banwarilal Verma. This was 
confirmed by the Supreme Court. After 
several unsuccessful attempts to challenge 
the decision the sons of Banwarilal 
Verma filed a suit claiming partition of 
the suit properties on the ground that the 
same had been gifted by Krishan Gopal 
to the joint family. The question was 
whether the decision In the earlier suit 
operated as res judicata to the second suit. 


The Court held, that the properties In 
dispute in both the suits were identical 
and Banwarilal had defended the earlier 
suit In his capacity of the Karta of the 
joint Hindu family and not in his Indivi- 
dual capacity. It is not necessary in order 
that a decree against the manager may 
operate as res judicata against the copar- 
ceners who were not parties to the suit, 
that the plaint or written statement should 
state in express terms that he is suing 
as a Manager or Is being sued as a Mana- 
ger. It is sufficient that the Manager was 
In fact suing or being sued as a repre- 
sentative of the whole family. 


Lalchand v. Sheo Govind — ILR 8 Pat 788 
s=AIR 1929 Pat 741; RamMshan v. Ganga- 
ram. ILR 12 Lah428 = AIR 1931 Lah 559. 
Prithipal v. Rameshwar, ILR 2 Luck 288 
a air 1927 Oudh 27, Surendranath v. 
Shambunath, ILR 55 Cal 210 = AIR 1927. 
Cal 870. 


Suit by or against the Manager 
mil be deemed to be one brought by him 
or against him as representing the family 
if the circumstances of the case show that 
he Is the Manager of the family and the 
property Involved In the suit is family, 
property. 

Mulgund Co-operative Credit Society v. 
Shidlingappa Ishwarappa, ILR (1941) Bom 
682= AIR 1941 Bom 385. Venkatanarayana 


Ramchander Narsy & Co. v. Wamanrao 
V. Shenoy. 

C, A No. 361 of 1966, D /- 13-3-69. 

Bombay Rents, Hotel and Lodging House 
Rates Control Act (1947), Section 12 (3) 
(b) — Whether the decree of ejectment 
can be passed in favour of the assignee of 
the arrears of rent together with the pre- 
mises. 

During the pendency of the civil suit 
filed by Respondent No. 1 for ejectment 
of the tenant for failure to pay rent due 
for more than six months, the suit pre- 
mises along with the right to recover 
arrears was transferred to Respondent 
No. 2. The High Court dismissed revi- 
sion petition filed by the tenant against 
the ejectment order. The points for the 
decision of the Court were — 

(1) Whether the High Court was right 
In holding that it had no jurisdiction to 
order depositing the arrears of rent due. 
In a revision petition: 

(2) Whether the notice of ejectment 
was invalid. 

(3) Whether a decree for ejectment 
could be passed in favour of Respondent 
No. 2 for non-payment of arrears to Res- 
pondent No. 2, as the assignment of 
arrears of rent was merely a debt in law. 

(1) The Court did not find It neces- 
sary to decide the question of jurisdic- 
tion in matters of extension of time for 
depositing the arrears under Section 12 
(3) (b) of the Act as on facts the conduct 
of the tenant did not deserve the exercise 
of the discretion in bis favour. 

(2) The Court agreed with the two 
lower Courts that the notice was not in- 
valid, 

(3) The Court distinguished Sm. Daya 
Devi v. Chapala Devi AIR 1960 Cal 378 
on the ground that the assignment of the 
rent in that case had taken place prior to 
the institution of the suit and therefore, 
no cause of action survived at the time 
of Institution of the suit The Court 
found that there was a cause of action 
for ejecting the appellant and the suit 
was validly instituted. The Court further 
held that paying or tendering the money 
under Section 12 (3) (b) Is a mere con- 
cession to the tenant Once it is esta- 
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bllshed that the payment Is not made or 
tendered decree for ejectment follows, 

Kanto M. Mullidc v. Jyotish Chanda 
Mukherjee, 49 Cal W. N. 433 *=» AIR 1949 
Cal 571 referred to. 


A. LB. 

which date was material for deciding the 
compensation in an appeal, provided under 
me Act against the order of the District 
judge; 


AIR I960 N. S. C. 73 (V 56) 
SHAH, J. 

(GROVER, J, concurring) 

Bhutnath Chatterjee v. State of West 
Bengal and others. 


AIR 1969 N. S. C. 74 (V 5G) 

GROVER, J. 

(SHAH, J. concurring) 


S Kartar Singh v. Chaman Lai and 
others. 

C, A. Ho. 661 (N) of 1966 dated 14-3- 


CA.No 654 of 1966. D /- 14-3-1969, 

Land Acquisition Act (1894), Ss. 4, 23— 

Successive notifications under See. 4 

Constitution of India, Art. 227-^Turis- 
diction of the Jligh Court docs not ex- 
tend to correct the finding of the Dis- 
trict Court on the matter of compensa- 
tion. 


Successive notifications were Issued In 
1955, 1956 and 1958 under Section 4 (1) of 
the Land Acquisition Act, 1894. The 
District Court awarded the compensa- 
tion at the market value prevailing in 
1956 and 1958. The High Court set aside 
the order of the District Judge and direct- 
ed the retrial of the reference with a 
direction that there was no absolute rule 
that where there are successive notifica- 
tions issued under Section 4, compensation 
must be determined on the basis of 
market value prevailing on the date of 
the last notification. 


Held; the High Court’s order was 
wrong as the jurisdiction under Art 227 
Is not appellate jurisdiction and the High 
Court's action correcting orders of law 
or fact in exercise of the said Jurisdiction, 
was illegal. 


For the first notification of 1955 no 
objections were invited nor any enquiry 
conducted by the Collector under Sec. 5. 
In the circumstances the reasonable in- 
ference was that the Notification of 1955 
was not acted upon or was not intended 
to be acted upon. The question in each 
case is whether there was an intention 
to supersede the previous notification and 
If the Government does not choose to 
explain the reasons which persuaded it 
to issue a second notification, the Court 
may be justified in Inferring that it was 
Intended to supersede the earlier notifi- 
cation by the latter notification. The 
High Court proceeded on certain pre- 
sumption without waiting for further in- 
vestigation on the issue of fact. _The High 


Delhi and Ajmer Rent Control Act 
(1952), Section 13 (1) (h) — Delhi Kent 
Control Act, 1938, Section 14 (1) (h). 

By a letten written on the same date of 
the rent deed, the landlord permitted the 
tenant, __ a lawyer, to use the premises as 
professional office along with the resi- 
dence. After the death of the tenant, his 
sons continued the use of the premises 
for residence and lawyer’s office. The 
landlord filed the suit for ejectment under 
Section 13 (1) (h) of the Delhi and Ajmer 
Rent Control Act, 1952 on the ground 
that the tenant respondents had built a 
large residential house During the pen- 
dency of the suit, the Delhi Rent Control 
Act came into force. The question for 
the determination of the Court was, 
where the premises are used both fot 
residence and commercial purposes whe- 
ther ejectment of the tenant can be 
ordered under Section 13 (1) (h) of 
Delhi and Ajmer Rent Control Act and 
Section 14 (1) (h) of the Delhi Rent Con- 
trol Act 

Held, the provirions of the Delhi and 
Ajmer Rent Control Act were applicable 
with modifications introduced by the 
Delhi Rent Control Act to the pending 
proceedings. The effect > of the relevant 
provisions of both the enactments was 
same in the Instant case. 

On relying on Dr. Gopal Das Verma 
v. Dr S K. Bhardwaj. (1962) 2 S C. R. 
678 ™ AIR 1963 SC 337. the Court fur- 
ther held that the tenant using the pre- 
mises for residence as well as for carrying 
on the profession, cannot be ejected by 
showing that the tenant had acquired a 
suitable residence. The Court further held 
that permission to use the premises for 
professional purposes to the father of the 
Respondents was not a mere personal 
licence to him and the legal position in 
respect of the ejectment with regard to 
heirs and legal representatives Is the 
same. 
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Rly. Co. v. Workers Union (Shelat J.) iPrs. 14-15] S. C. 513 

5 of 1950 was passed by the House as it 
was contained originally in the Validly in- 
troduced Bill and cannot, therefore, be 
held to be void for non-compliance with 
the proviso to Article 304 This section 
being valid, either the Prohibition Order 
of 1119 or the Prohibition Order of 1950 


must be held to have been validly con- 
tinued in force by this Act 5 of 1950 and 
to have continued to remain in force 
thereafter under the proviso to Section 17 
(4) of the Essential Supplies (Temporary 
Powers) Act 24 of 1946. Under either of 
those Orders, the transactions entered into 
between the appellant and the respondent 
were prohibited and, having been entered 
into against the provisions of law, no party 
can claim any rights in respect of the 
three contracts in suit. The claim for 
damages for breach of those contracts by 
the respondent against the appellant was 
therefore, not maintainable. 

15- Tire appeal succeeds and is allowed 
with costs throughout. The decree passed 
by the High Court is set aside and the 
suit is dismissed. 

SSG/D.V.C. Appeal allowed. 


AIR 1969 SUPREME COURT 513 
(V 56 G 101) 

(From: Chief Labour Commr. (Central) 

and Appellate Authority, New Delhi)* 

J. M. SHELAT, V. BHARGAVA AND 
C. A. VAIDIALINGAM, JJ. 

Management, Shahdara (Delhi) Saha- 
ranpur Light Railway Co. Ltd., Appel- 
lant v. S. S. Railway Workers Union, Res- 
pondent. 

Civil Appeal No. 27 of 1988, DA 18-9- 
1968. 

(A) Civil P. C. (1908), Pre. — Interpre- 
tation of Statutes — Intention of legisla- 
ture — Meaning of words — Duty of 
Court — Language to be given natural 
and literal meaning unless there is ambi- 
guity or anomaly. 

It is well settled that the meaning which 
words ought to be understood to bear is 
not to be ascertained by any process akin 
to speculation and the primary duty of a 
Court is to find the natural meaning of 
the words used in the context in which 
they occur, that context including any 

*(No. IE 1 (ll)/7/66-LSI, D/- 27-10-1967 
—Chief Lab. Commr. (Central) & Appel- 
late Authority, New Delhi.) 

DM/EM/E864/68 
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other phrase in the Act which may throw 
light on the sense in which the makers of 
me Act used the words in dispute. The 
Court ought, therefore, to give a literal 
meaning to the language used by Parlia- 
ment unless the language is ambiguous 
or its literal sense gives rise to an ano- 
maly or results in something which would 
defeat the purpose of the Act. 1897 AC 
22 & (1953) 1 QB 380 & (1889) 23 QBD 
29, Rei on. ■ (Para 6 ) 

(B) Industrial Employment (Standing 

Orders) Act (20 of 1946), Pre. — Object 
of Act — - Is to require employers to de- 
fine with certainty conditions of service in 
their establishments and to reduce them 
to writing and to get them compulsorily 
certified with a view to avoid unneces- 
sary industrial disputes. (Para 7) 

(C) Industrial Employment (Standing 
Orders) Act (20 of 1948), Ss. 4, 6 and 10 
— ^Effect of amendment by Act 36 of 
19o6 — Act gave individual workman 
nght to contest draft standing orders or 
to apply for their modification in addition 
to existing right to raise industrial dis- 
pute. 

By amending Ss. 4 and 10, Parliament 
not only broadened the scope of the Act 
but also gave a dear expression to the 
change in its legislative policy. Parlia- 
ment knew that the workmen, even as the 
unamended Act stood, had the right to 
raise an industrial dispute, yet, not satis- 
fied with such a remedy, it conferred by 
amending Ss. 4 and 10 the' right to indi- 
vidual workman to contest the draft stand- 
ing orders submitted by the employer for 
certification on the ground that they are 
either not fair or reasonable, and more 
important still, the right to apply for their 
modification despite the finality of the 
order of the appellate authority under 
S. 6. Parliament thus deliberately gave 
a dual remedy to the workmen both under 
this Act and under the Industrial Dis- 
putes Act . (Para ^ Z 6) 

(D) Industrial Employment (Standing 
Orders) Act (20 of 1946 as amended by 
Act 36 of 1956), Ss. 10, 4, 6, 11 and 12 — 
Scope — Certified standing orders — 
Modification of — Existence of new cir- 
cumstances not a condition precedent to 
exercise of jurisdiction under S. 10 (2). 

Per Sbelat and Vaidialingam, JJ. — Sec- 
tion 10 does not state that once a stand- 
ing order is modified and tbe modification 
is certified, no further modification is per- 
missible except upon proof that new cir- 
cumstances have arisen since the last 
modification. As a matter of fact the 
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legislature has not Incorporated any words 
in the sub-section restricting the right to 
apply for modification except of course 
the time limit of sir months in sub-sec- 
tion (1). Section 8 no doubt lays down 
that the order of the appellate authority 
in an appeal against the order of the cer- 
tifying officer tinder S. 5 Is final but that 
finality is ftself subject to the right to ap- 
ply for modification under S. 10(2). There- 
fore it cannot bo urged that the finality 
of the order under Section 6 was Indica- 
tive of a condition precedent to the Juris- 
diction under S. 10 (2) to entertain an 
application for modification on a new set 
of circumstances having arisen In the 
meantime. (Para 10) 

Section 6, when read with S. 12, indi- 
cates that the finality tnven to the certi- 
fication by the appellate authority is 
against a challenge thereof in a Civil 
Court. But the finality given to the ap- 
pellate authority's order is subject to the 
modification of those very standing orders 
certified by him. Section 10 itself does 
not lay down any restriction to the right 
to apply for modification. Apart from the 
right to apply for modification under the 
Act, the workmen can raise an Industrial 
dispute with regard to standing orders. 
There is nothing in the Industrial Disputes 
Act restricting the right to raise such a 
dispute only when a new set of circum- 
stances has arisen. If that right Is unres- 
tricted it Is not possible that the very 
legislature which passed both the Acts 
could have, while conferring the right on 
the workmen individually restricted that 
tight. (Para 11) 

The Act fa a beneficent piece of legis- 
lation and therefore unless compelled by 
any words in it the Court would not be 
Justified in Importing in S. 10 through 
inference only a restriction to the right 
conferred by it on account of supposed 
danger of multiplicity of applications. Tba 
policy of S. 10 Is dear that a modifica- 
tion should not be allowed within six 
months tom the date when the standing 
orders or the last modifications thereof 
came into operation. The object of pro- 
viding the time limit was that the standing 
orders or their modifications should be al- 
lowed to work for sufficiently long time to 
see whether they work properly or not 
Even that time Emit is not rigid because 
a modification even before six months fa 
permissible if there fa an agreement be- 
tween the parties. (Para 12) 

An application for modification would 
ordinarily be made where (1) a change of 


circumstances has occurred, or (2) where 
experience of the working of the standing 
orders last certified results in inconveni- 
ence, hardship, anomaly etc^, or (3) where 
some fact was lost sight of ot the tuns 
of certification, or (4) where the appli- 
cant feels that a modification will be more 
beneficial. In category (1) there would 
bo no difficulty as a change of circum- 
stances has taken place. But in cases fall- 
ing under the rest of the categories there 
will be no change of circumstances But 
that does not mean that though the im- 
plementation of the standing orders has 
resulted in hardship, inconvenience or 
anomaly, no modification can be asked foT 
because there fa no change of circum- 
stances. In on application for modifica- 
tion, the Issue before the authority would 
be not os to the reasonableness or fairness 
of the standing orders or their last modi- 
fication, but whether the modification now 
applied for fa fair and reasonable. There- 
fore, the contention that a change of cir- 
cumstances fa a condition precedent to the 
maintainability of an application under 
S 10 (2) or that an application for modi- 
fication without proof of such a change 
amounts to review by the same authority 
of its previous order fa not correct. 

(Para 14) 

Per Bhargava, T. (dissenting) — When 
on application under S. 10 (2) of the Act 
fa made, the Certifying Officer can modify 
Standing Orders already certified, only if 
the request is not made on the basis of 
the same material which existed at the 
earlier stage when the Standing Orders 
Were certified. An interpretation which 
will completely do away with the finality 
of orders made -under S. 6 of the Act by 
an Appellate Authority caunot be accept- 
ed. (Para 27) 

A request for modification under S. 10 
(2) can only be made on the basis of fresh’ 
facts or fresh circumstances arising sub- 
sequent to the passing of the order by the 
Appellate Authority under S. 6 confirming 
the Standing Orders for the first time. If 
on receiving an application for modifica- 
tion under S. 10 (2), the Certifying Offi- 
cer fa held to be authorised to reconsider 
the reasonableness or fairness of a Stand- 
ing Order already certified and confirmed 
Under Section 6, the finality envisaged 
Under that section in respect of the deci- 
sion of the Appellate Authority will be 
nullified. (Para 27] 

(E) Civil TP. C. (1908), S. 11 — Princi- 
ple of res fndicata — Applicability to in- 
dustrial matters • — Proceedings for modi- 
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jB cation of Standing Orders tmder Indus- 
trial Employment (Standing Orders) Act 
It is doubtful whether principles ana- 
logous to res judicata can properly be ap- 
plied to such proceedings — AIR 1957 SC 
88 & AIR 1959 SC 1279 & AIR 1964 SC 
728 &: AIR 1964 SC 914, Ref. to. — (Indas- 
trial Employment (Standing Orders) Act 
(20 of 1946), Ss. 6 and 10). (Paras 15, 24) 

(F) Constitution of India, Art 186 *-» 
Scope — Discretionary jurisdiction of 
Supreme Court — Exercise of ■ — Modifi- 
cation of certified Standing Orders under 
Industrial Employment (Standing Orders) 
Act — Question as to fairness and rea- 
sonableness of modifications has been left 
By Legislature to tbe authorities empower- 
ed under the Act — Supreme Court would 
hot be justified in interfering with conclu- 
sions of authorities under die Act unless 
san important principle of industrial law 
requiring elucidation is involved — AIR 
1966 SC 1471 & AER 1967 SC 948 & AIR 
1959 SC 633, Applied — (Industrial Em- 
ployment (Standing Orders) Act (20 of 
1946), Ss. 4, 6 and 10). (Para 16) 


(G) Industrial Employment (Standing 
Orders) Act (20 of 1946), Ss. 4, 6 and 10 
■— Modification of Standing Order requir- 
ing giving of reasons in cases of discharge 
of workman simplioter • — Modification is 
fair and reasonable and should not be in- 
terfered with under Article 136 — (Con- 
stitution of India, Art 136). 


Standing Order No. 9 (a) of the emplo- 
yer company provided that the employer 
Bad the right to terminate the services of 
a permanent workman on giving one 
month's notice in writing or one month's 
pay in lieu of notice. A modification of 
this Standing Order required the giving 
of reasons ana communicating them to the 
workman concerned even in cases of dis- 
charge simplidter. 


Held that the conclusion of the autho- 
rities under the Act that the modification 
was fair and reasonable should not be in- 
terfered with. The right to contract in 
industrial matters is no longer an absolute 
right and statutes dealing with industrial 
matters abound with restrictions on the 
absolute right to contract The doctrine 
of hire and fire, for instance, is now com- 
pletely abrogated both by statutes and by 
industrial adjudication, and even where 
the services of an employee are terminat- 
ed by an order of discharge simplidter 
the legality and propriety of such an order 
be challenged in industrial t ribuna ls. 


These restrictions on the absolute right to 
contract are imposed evidently because 
security of employment is more and more 
regarded as one of the necessities for in- 
dustrial peace and harmony and the con- 
tentment it brings about a pre-requisite of 
social justice. If reasons tor discharging 
an employee are furnished to the emplo- 
yee concerned, he not only has the satis- 
faction of knowing why his services are 
dispensed with but it becomes easy for 
him in appropriate cases to challenge the 
order on the ground that it is either not 
legal or proper which in the absence of 
knowledge of those reasons it may be diffi- 
cult, if not impossible for him to do. 

(Para 17) 

(H) Industrial Employment (Standing 
Orders) Act (20 of 1946), Ss. 4 and 10 — 
Modification of Standing Order requiring 
the giving of second show cause notice at 
stage ,of imposing punishment of removal 
cannot be considered as fair or reason- 
able and should be set aside under Arti- 
cle 136 — To import such a requirement 
from Article 311 in industrial matters is 
neither necessary nor proper and would 
be equating industrial employees with 
Civil servants - — (Constitution of India 
Arts. 136 and 311). (Para 18) 

Cases Referred: Chronological Paras 

(1968) AIR 1968 SC 585 (V 55)= 

1968-1 Lab LJ 555, Bangalore 
Woollen, Cotton & Silk Go., Ltd. 
v. Their Workmen 9, 26 

(1968) C. A. No. 674 of 1968, D/- 
25-7-1968 (SC), Buckingham and 
Carnatic Co. Ltd. v. Their Work- 
men 9, 26 

(1987) AIR 1967 SC 948 (V 54)= 

1967-1 SCR 652, Hindustan Anti- 
biotics Ltd. v. The Workmen 16 
(1967) C. A. No. 1631 of 1966, D/- 
81-7-1967=1968-1 Lab LJ 571 (SG) 
Hindustan Brown Boveri Ltd. v. 

The Workmen 9 

(1960) AIR 1966 SC 1471 (V 53)= 

1963- 2 SCR 863, Rohtak Hissar 
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v. State of U. P. 16, 25, 26 

(1964) AIR 1984 SC 728 (V 51) = 

1964- 5 SCR 844, Workmen of 
B aimer Lawrie & Co., Ltd. v. 
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Cement Staff Union v. Associated 
Cement Co., LtcL, Bombay 23 
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(1939) Am 1959 SC 633 (V 48) 

1959 Supp 2 SCR 136, Bengal 
Chemical & Pharmaceutical Works 
Ltd. v. Their Workmen 
(1959) Am 1959 SC 1279 (V 46)= 

1960-1 SCR 348, Guest Keen, Wil- 
liams Private Ltd. v. P. J. 

Sterling 

(1957) Am 1957 SC 33 (V 44)= 

1936 SCR 78L Bum & Co. v. 

Their Employees 15 , 21 

(1953) 1953-1 QB 380=1953-2 WLR 
350, R. v. Wimbledon Justices 6 

(1951) 1951-2 Lai) LJ 31 (LATI- 
Bom), Army & Navy Stores LtcL, 
Bombay v. Their Workmen 
(1931) 1931-2 Lab LJ 231 (LATI 
Bom), Ford Motor Co, of India 
Ltd. v. Their Workmen 
(1916) Am 1916 PC 78 (V S)=43 
Ind App 91, Sheoparsan Singh v. 
Ramnandan Prasad Narayan Singh 21 
(1897) 1897 AC 22=66 LJ Ch 3o 
Salomon v. A. Salomon & Co Ltd, 6 
(1889) 23 QBD 29=60 LT 860, R. 

v. Marsel Jones 6 

(1887) 2 Ex 115=30 LJ Ei 07, La- 
tham v Lafone 6 

Mr IT R. Gokhalc, Senior Advocate 
(Mr. B Parthasarathy, Advocate and M/s. 
O. C Mathur, J. B. Dadachanu and Ravin- 
der Narain, Advocates of M/s. J. B. 
Dadachanji and Co., with him), for Ap- 
pellant, M/s. R. K. Garg and S. C. Agar^ 
wala, Avo cates of M/s. Ramamurthi and 
Co, and Mr. Aral Kumar Gupta, Advo- 
cate, for Respondent. 

The following Judgments of the Court 
were delivered by 

SHELAT, J. (for himself and Vaidia- 
lingam J.): — This appeal, by special 
leave, is by the employer and raises the 
question as to the scope of Section 10 (2) 
of the Industrial Employment (S t andi n g 
Orders) Act, 20 of 1946, as amended by 
Act 30 of 1956 (referred to hereinafter as 
the Act). 

2. The Standing Orders of the Appel- 
lant-company were certified on August 7, 
2982 by the Regional Labour Commis- 
sioner, Central, under Section 4 of the Act. 
Both the company and the workmen filed 
appeals against the said order which were 
disposed of by the Appellate Authority 
under Section 6. Sometime thereafter the 
respondent-union applied for certain modi- 
fications, some of which were certified by 
the Regional Labour Commissioner by his 
order dated December 28, 1963. The Ap- 
pellant-comdany filed an appeal against 
the said order which wa3 disposed of by 

/ 


A.LR. 


the Chief Labour Commissioner in April 
1964. On April, 25, 1965 the respondent- 
union made a further application for 
modifications. The Regional Labour Com- 
missioner by his order dated September 2, 
1965 allowed certain modifications but re- 
jected the rest The union thereupon ap- 
pealed ag a i n st the said order. After hear- 
ing the parties the Chief Labour Com- 
missioner passed his impugned order dated 
October 27, 1967 ordering certification of 


certain modifications. Though the Aj> 


pellant-company objected at fust .. 
the modifications, Counsel pressed the 
peal in respect of four modifications only. 
The first modification challenged is in 
Standing Order 9, clause (a) which, as 
unamended, read as follows. 

“The railway under the terms of em- 
ployment has the right to terminate the 
services of a permanent workman on giv- 
ing him one month’s notice in writing or 
one month’s pay may be paid in lieu of 
notice.” 

The union claimed that the management 
should give reasons even when they ter- 
minated the services of an employee by a 


discharge sunpliciter. The modification al- 
d directed reasons to be recorded in 


lowed . 

writing and communicated to the workman 
if he so desires at the time of discharge 
but not if the management considers it 
inadvisable. The second modification is 
in Standing Order 12, clause (A), which, 
in its unamended form, read as follows: 

“When any of the penalties specified in 
O 9 is imposed upon a workman an appeal 
shall lie to the authority next above that 
Imposing the penalty. An appeal shall lie 
to the Managing Agents only on original 
orders passed by the General Manager 


The union’s plea was that some time limit 
was necessary for the disposal of the ap- 
peals as the Managing Agents who are the 
Appellate Authority against the orders of 
the General Manager took months to dis- 
pose of such appeals thereby delaying the 
workman from raising an industrial dis- 
pute in time and seek timely relief. The 
modification allowed was that every such 
appeal shall be disposed of by the Appel- 
late Authority within 60 days from the 
date of its receipt The third modification 
is in Standing Order 11 (vri) which read 
as follows 

“Removal from service: A workman 
shall be liable to be removed from service 
in the following circumstances: 

(a) Inefficiency. 
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The modification allowed was as follows: 

"In case of inefficiency due to physical 
unfitness the workman whom the manage- 
ment considers suitable for some alterna- 
tive employment shall be offered the same 
on reasonable emoluments having regard 
to his former emoluments.” 

The modification contains, it will be 
noticed, four limitations: (1) it applies 
only to cases of removal on the ground of 
physical unfitness, (2) the consideration of 
suitability for an alternate employment is 
left to the management, (S) the existence 
of alternative post, and (4) the question 
as to what reasonable emoluments should 
be is left to the management. The fourth 
modification is in Standing Order 11 (vii) 
(c) which, in its unamended form, was as 
follows: 

“Every person against whom depart- 
mental enquiry is being made shall be 
supplied with a copy of the findings in 
connection with his dismissal and removal 
from service. The workman shall also be 
supplied with a copy of the proceedings of 
the enquiry committee as soon as possible 
after the conclusion of the enquiry pro- 
ceedings in his case and be allowed to 
defend his case through union’s represen- 
tative.” 

The modification allowed was as follows: 

“In case the management propose to 
remove the workman from service they 
shall serve on the workman separate show 
cause notice to that effect.” 

3. Counsel for the company challeng- 
ed the impugned order in its two facets: 
the scope or the power of modification 
under Section 10 (2), and on merits on 
the ground that the modifications did not 
stand the test of reasonableness and fair- 
ness. On the first question his contention 
was that the jurisdiction and powers of 
the authorities under the Act to certify 
modifications of the existing Standing 
Orders are limited to cases where a 
change of circumstances is established, Iq 
the course of his argument, counsel, how- 
ever, qualified the contention by conced- 
ing that if at the time of the last certifi- 
cation certain circumstances were, for one 
reason or the other, omitted from consi- 
deration they would constitute a valid rea- 
son for modification and the modification 
would be granted even though in such a’ 
case a change of circumstances has not 
occurred. He next contended that in any 
case though Section 11 of the Code of 
Civil Procedure did not apply, principles 
analogous to res judicata would apply to 
an application for modification unless such 


application is occasioned by new circum- 
stances having arisen or is based on new 
facts. Briefly, the argument was that the 
object of the Act is to have conditions 
of service of workmen in an establish- 
ment defined with precision, and there- 
fore, to have standing orders dealing with 
such conditions certified. For industrial 
harmony and peace it is necessary that 
those conditions are stable and do not re- 
main undefined or fluctuating. In pursu- 
ance of this object the Act confers finality 
to such certified standing orders or modi- 
fications thereof trader S. 6. The conten- 
tion was that if modifications were allow- 
ed without any restraint, there would be 
multiple applications specially as indivi- 
dual workmen have been given the right 
to apply for modifications. Therefore, the 
word final' in Section 6, it was argued* 
must be so read as to mean that an ap- 
plication for modification under Section 10 
(2) can only be maintainable if it is justi- 
fied on the ground of a change of circum- 
stances having occurred after the last cer- 
tification, which of course, according to 
the concession made by counsel, also 
would include cases where certain circum- 
stances were not taken into account at the 
time of the last certification. 

4. The relevant provisions of the Act 
requiring consideration in this appeal are 
Sections 4, 6, 10, 11 and 12. Section 4 
provides that standing orders shall be cer- 
tified under the Act if (a) a provision is 
made therein for every matter set out in 
the Schedule, and (b) they are otherwise iq 
conformity with the provisions of the Act 
The section further provides that it shall 
be the function of the certifying officer or 
the Appellate Authority to adjudicate 
upon the fairness or reasonableness of the 
provisions of the standing orders. Seo 
tion 6 provides that any person aggrieved 
by the order of the certifying officer pass- 
ed under Section 5 (2) may appeal to the 
Appellate Authority and the Appellate 
Authority, “whose decision shall be final”, 
shall by an order confirm the standing 
orders in the form certified trader Sec- 
tion 5 (2) or amend or add thereto to ren- 
der them certifiable under the Act. Sec- 
tion 10, whose interpretation is in ques- 
tion, provides by sub-section (1) as follows: 

“Standing orders finally certified trader 
this Act shall not, except on agreement 
between the employer and the workmen, 
be liable to modification until the expiry 
of 6 months from the date on which the 
standing orders or the last modifications 
thereof came into operation.” 
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Sub-section (2) runs as follows: 

"Subject to tbe provisions of sub-seo* 
bon (1), an employer or workman may ap- 
ply to tbe certifying officer to have the 
standing orders modified 

Sub-secbon (3) provides that the foregoing 
provisions of the Act shall apply In res- 
pect of an application for modification as 
they apply to the certification of the first 
standing orders. Section 11 empowers the 
certifying officer and the Appellate Au- 
thority to correct clerical or arithmetical 
mistakes m an order passed by them or 
errors arising therein from any acciden- 
tal sbp or omission. Lastly, Section 12 
provides that no oral evidence having the 
effect of adding to or otherwise varying or 
contradicting standing orders as finally cer- 
tified under the Act shall be admitted in 
any Court. 

5 Counsel conceded, and did so 
rightly, that there is no express provision 
m any one of these sections restricting 
the right to apply for modification or the 
power of the authorities to allow modi- 
fication only on proof of a change of 
circumstances. The only limitations to 
the power are the reasonableness or fair- 
ness which of course must be established 
and the expiry of six months after the 
date of the standing orders or their last 
modifications coining Into operation In 
the absence of any such express restric- 
tion we should then ask ourselves whe- 
ther there is in any of these sections any- 
thing which would indicate such a to* 
stricken by necessary implication. In 
that connection the only word which 
can point to such a restriction, according 
to counsel, is the word 'final* in Sec. 0 
so that the contention reduces itself to 
this that by mating the order of the ap- 
pellate authority final under Section 0, 
Parliament intended by necessary impli- 
cation that the bar of finality can only 
be removed if new circumstances arise 
which necessitate or justify modification. 

0. But the intention of the legisla- 
ture, as observed by Lord Watson in 
Salomon v. A- Salomon and Co. Ltd, 
(1897) AC 22 at p 28 "Is a common but 
very slippery phrase, which, popularly 
understood, may signify anything from 
intention embodied in positive enactment 
to speculative opinion as to what the 
legislature probably would have meant 
although there has been an omission to 
enact". It Is well settled that the mean- 
ing which words ought to be understood 
to bear is not to be ascertained by any 
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process akin to speculation and the pri- 
mary duty of a court is to find tho natu- 
ral meaning of the words used in the 
context in which they occur, that con- 
text including any other phrase in the 
Act which may throw light on the sense 
in which the makers of me Act used the 
words in dispute. In R. v. Wimbledon 
Justices, 1853-1 QB 380, Lord Goddard 
said: "Although in construing an Act of 
Parliament the court must always try to 
give effect to the intention of the Act 
and must look not only at the remedy 
provided but also at the mischief aimed 
at, it cannot add words to a statute or 
read words into it which are not there 

" Similarly, in R. v. Mansel 

Jones, (1889) 23 QBD 29 Lord Coleridge 
said that it was the business of the 
courts to see what Parliament had said, 
instead of reading into an Act what 
ought to have been said. So too, in 
Latham v. La/one, (1887) 2 Ex 115 at p. 
121, Martin B. said: “I think the proper 
role for construing this statute is to ad- 
here to its words strictly; and it is my 
Strong belief that, by reasoning on long- 
drawn inferences ana remote consequen- 
ces, the courts have pronounced many 
judgments affecting debts and actions in 
a manner that the persons who origi- 
nated and prepared the Act never dream- 
ed OH In the light of these principles 
we ought, therefore, to give a literal 
meaning to the language used by Parlia- 
ment unless the language is ambiguous 
or its literal sense gives rise to an ano- 
maly or results in something which 
would defeat the purpose of the Act 

7. The Act was passed because the 
Jcglskituro thought that la many Indus- 
trial establishments the conditions of 
service were not uniform and sometimes 
were not even reduced to writing. This 
led to conflicts resulting in unnecessary 
industrial disputes. The object of pass* 
fog the Act was thus to require employ- 
ers to define with certainty the condi- 
tions of service fa their establishments 
and to require them to reduce them to 
writing and to get them compulsorily 
certified. The matters In respect of 
which the conditions of employment had 
to be certified were specified in tbs 
schedule to the Act As the Act stood 
prior to its amendment in 1958, See* 
tion 8 required the employer to submit 
to the certifying officer draft standing 
orders proposed by him for adoption to 
his establishment Section 4 provided 
that standing orders shall be certifiable 
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if (a) provision is made therein for every 
matter set out in the Schedule, and (b) 
that they were otherwise in conformity 
with the provisions of the Act. The sec- 
tion, however, expressly provided that it 
shall not be the function of the certifying 
officer or the appellate authority to ad- 
judicate upon the fairness or reasonable- 
ness of the standing orders. Under Sec- 
tion 5, the certifying officer was required 
to send a copy of the draft standing 
orders to the union, if any, or in its ab- 
sence to the workmen in the manner pre- 
scribed together with a notice calling 
for objections by them, if any, and to 
give opportunity to the employer and the 
workmen of being heard and then to 
decide whether or not any modification 
of or addition to the draft standing 
orders was necessary to render them 
certifiable under the Act Section 6 pro- 
vided for an appeal by any person ag- 
grieved by the order passed under S. 5. 
The appellate authority, whose decision 
was made final, had the power to con- 
firm or amend or add to the standing 
orders passed by the certifying officer to 
render them certifiable under the Act 
Though the order passed by the appel- 
late authority was made final under Sec- 
tion 6, Section 10 provided for modifica- 
tion. Sub-section (1) of Section 10 pro- 
vided that standing orders finally certi- 
fied under this Act shall not, except on 
agreement between the employer and 
the workmen, be liable to modification 
until expiry of six months from the date 
on which they or the last modification 
thereof came into operation. Sub-sec- 
tion (2) read as follows:. 

“An employer desiring to modify his 
standing orders shall apply to the Certi- 
fying Officer in that behalf " 

Sub-section (3) provided that the fore- 
going provisions of the Act shall apply 
in respect of an application under sub- 
section (2) as they apply to the certifica- 
tion of the first standing orders. 

8. As the Act stood prior to 1958, 
there was thus a prohibition against the 
certifying officer going into the question 
of reasonableness or fairness of the draft 
standing orders submitted to him by the 
employer. His only function was to see 
that the draft made provisions for all 
matters contained in the Schedule and 
that it was otherwise certifiable under 
the Act Therefore, though the work- 
men through the union or otherwise 
were served with the copy of the draft 
and had the rig ht to raise objections, the 


objections could be of a limited charac- 
ter, namely, that the draft did not pro- 
vide for all. matters in the Schedule or 
that it was not otherwise certifiable 
trader the Act. Even in an appeal trader 
Section 0 the only objections they could 
raise were limited to the two aforesaid 
questions. The workmen thus could not 
object that the draft standing orders 
were not reasonable or fair. Under Sec- 
tion 10, the right to apply for modifica- 
tion was conferred on tne employer alone 
and in view of sub-section (3) the only 
consideration which the certifying autho- 
rity could apply to such modification was 
the one which he could apply under 
Sections 4 and 6. Therefore, no ques- 
tion whether the modification was fair 
or reasonable could be raised. It is thus 
dear that the workman had very little 
say in the matter even if he felt that the 
standing orders or their modifications 
were either not reasonable or fair. They 
could, of course, raise an industrial dis- 

g ite. But that remedy was hardly satis- 
ctory. Such a dispute had to be first 
sponsored by a union or at least a sub- 
stantial number of workmen; it had next 
to go through the process of conciliation 
ana lastly the appropriate Government 
may or may not be prepared to refer 
such a dispute to industrial adjudication. 
Even if it did, the entire process was 
a protracted one. 

9. In 1956, Parliament effected radi- 
cal changes in the Act widening its scope 
and altering its very complexion. Sec- 
tion 4, as amended by Act 38 of 1958, 
entrusted the authorities under the Act 
with the duty to adjudicate upon fair- 
ness and reasonableness of the standing 
orders. The enquiry when such stand- 
ing orders are submitted for certification 
is now two-fold: (1) whether the stand- 
ing orders are in consonance with the 
model standing orders, and (2) whether 
they are fair and reasonable. The work- 
men, therefore, can raise an objection as 
to the reasonableness or fairness of the 
draft standing orders submitted for certi- 
fication. By amending Section 10 (2) 
both the workmen and the employer are 
given the right to apply for modification 
and by reason of the change made in 
Section 4 a modification has also now to 
be tested by the yardstick of fairness and 
reasonableness. The Act provides a 
speedy and cheap remedy available to 
the individual workman to have his 
conditions of service determined and also 
for their modifications. By amending 
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Sections 4 and 10, Parliament not only 
broadened the scope of the Act but also 
gave a dear expression to the change in 
its legislative policy. Parliament knew 
that the workmen, even as the unamend- 
ed Act stood, had the right to raise an 
industrial dispute, yet, not satisfied with 
such a remedy, it conferred by amend- 
ing Sections 4 and 10 the right to indi- 
vidual workmen to contest the draft 
standing orders submitted by the em- 
ployer for certification on the ground 
that they are either not fair or reasonable, 
and more important still, the right to apply 
for their modification despite the finality 
of the order of the appellate authority 
under Section 6 Parliament thus delibe- 
rately gave a dual remedy to the work- 
men both under this Act and under the 
Industrial Disputes Act This fact has in 
recent decisions been recognised by this 
Court (cf Bangalore Woollen, Cotton & 
Silk Co., Ltd. v. Their Workmen, 1968-1 
Lab LJ 555=(AIH 1968 SC 585), Buckin- 
gham & Carnatic Co Ltd. v. Their Work- 
men, C A. No 674 of 1968, D/- 25-7- 
1968 (SC) and Hindustan Brown Boveri 
Ltd v The Workmen, C A. No. 1631 of 
1966 D/- 31-7-1967 (SC)). 

10. It will be pertinent while exam- 
ining the question whether there is a 
restriction, as suggested by counsel, to 
the right to apply for modifications, to 
bear in mind the change in the legislative 
policy reflected in the amendments of 
Sections 4 and 10 It will be noticed 
that Section 10 does not state that once 
a standing order is modified and the 
modification is certified, no further modi- 
fication is permissible except upon proof 
that new circumstances have arisen since 
the last modification. As a matter of 
fact the legislature has not incorporated 
any words in the sub-section restricting 
the right to apply for modification except 
of course the time limit of six months 
in sub-section (1) Section 6 no doubt 
lays down that the order of the appellate 
authority in an appeal against the order 
of the certifying officer under Section 5 
is final but that finality is itself subject 
to the right to apply for modification 
under Section 10 (2) Even so, it was 
urged that the finality of the order under 
Sec 6 was indicative of a condition pre- 
cedent to the jurisdiction under Sec. 10 
(2) to entertain an application for modi- 
fication on a new set of circumstances 
having arisen in the meantime. The 
question is whether such is the position. 


1L The finality to the order passed 
under Section 6 really means that there 
is no further appeal or revision against 
that order and no more. This view finds 
support from Section 12 which lays down 
that once the standing orders are finally 
certified, no oral evidence can be led in 
any Court which has the effect of adding 
to or otherwise varying or contradicting 
such standing orders. Section 6, when 
read with Section 12, indicates that the 
finality given to the certification by the 
appellate authority is against a challenge 
thereof in a Civil Court. But the^ finality 
given to the appellate authority's order 
is subject to the modification of those 
very standing orders certified by him. 
As already stated Section 10 itself does 
not lay down any restriction to the right 
to apply for modification. Apart from 
the right to apply for modification under 
the Act, the workmen can raise an indus- 
trial dispute with regard to the standing 
orders. There is nothing in the Indus- 
trial Disputes Act restricting the right to 
raise such a dispute only when a new set 
of circumstances has arisen. If that right 
is unrestricted, can it be possible that the 
very legislature which passed both the 
Acts could have, while conferring the 
right on the workmen individually, res- 
tricted that right as suggested by counsel? 
To illustrate, a new industrial establish- 
ment is set up and workmen are engaged 
therein. Either there is no union or if 
there is one it is not yet properly orga- 
nised. The standing orders of the esta- 
blishment are certified under the Act 
At the time of certification, die union or 
the workmen's representatives had raised 
either no objections or only certain ob- 
jections. If subsequently the workmen 
feel that further objections could have 
been raised and if so raised the autho- 
rity under the Act would have taken 
them into consideration, does it mean 
that because new circumstances have 
since then not arisen, the workmen would 
be barred from applying for modification? 
Let us take another illustration. Where, 
after the standing orders or their modi- 
fications are certified, it strikes a work- 
man after they have been in operation 
for some time that a further Improie- 
ment in his conditions of service is 
desirable, would he be debarred fr°m 
applying for further modification on the 
ground that no change of circumstances 
in the meantime has taken place? Where 
the standing orders provide 10 festival 
holidays, if counsel were right, the work* 
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men can never apply for an addition in 
their number as they would be faced 
with the contention that the festivals 
existed at the time of the last certifica- 
tion and there was therefore no change of 
circumstances. 

12. The Act is a beneficent piece of 
legislation and therefore unless compel- 
led by any words in it we would not be 
justified in importing in Sec. 10 through 
inference only a restriction to the right 
conferred by it on account of a supposed 
danger of multiplicity' of applications. 
The policy of Sec. 10 is clear that a modi- 
fication should not be allowed within six 
months from the date when the standing 
orders or the last modifications thereof 
came into operation. The object of pro- 
viding the time limit was that the stand- 
ing orders or their modifications should 
be allowed to work for sufficiently long 
time to see whether they work properly 
or not. Even that time limit is not rigid 
because a modification even before six 
months is permissible if there is an 
agreement between the parties. 

13. The ground for urging that a 
restriction should be read in Section 10 
was the apprehension that since workmen 
individually have the right to apply for 
modifications there would be multiple ap- 
plications which an employer would have 
to face. Secondly, that an application 
without a change of circumstances would 
be tantamount to a review by the same 
authority of his previous order of certifi- 
cation. It was said that if no restric- 
tion is read in Section 10 it would 
mean that the same authority, who, on 
satisfaction of the fairness and reason- 
ableness of a standing order or its last 
modification had certified it would be 
called upon to review his previous 
decision on reasonableness and fairness. 
Such a review, it was argued, is per- 
missible only on well recognised grounds 
namely, discovery of new and important 
matter or evidence, a mistake or an error 
apparent on the face of the record or 
any other sufficient reason. 

14. An application for modification 
would ordinarily be made where (1) a 
change of circumstances has occurred, or 
(2) where experience of the working of 
the standing orders last certified results 
in inconvenience, hardship, anomaly etc., 
or (3) where some fact was lost sight of 
at the time of certification, or (4) where 
the applicant feels that a modification 
will be more beneficial. In category (1) 


there would be no difficulty as a change 
of circumstances has taken place. But in 
eases falling under the rest of the cate- 
gories there will be no change of circum- 
stances. Does it mean that though the 
implementation of the standing orders has 
resulted in hardship, inconvenience or 
anomaly, no modification can be asked for 
because there is no change of circumstan- 
ces? As to multiplicity of applications we 
think that there is no justification for any 
such apprehension, for, unless there is a 
justification for modification the authori- 
ties under the Act would reject them on 
the ground that they are frivolous and 
therefore neither fair nor reasonable. 
Lastly, as to such an application being a 
review of the last certifying order an ap- 
plication under Section 10 is not a re- 
view. An application for review would 
be made in the proceedings in which the 
judgment or order sought to be reviewed 
is passed. That would not be so in the 
case of an application under Section 10 (2). 
Such an application is independent of the 
proceedings in which the last certifying 
order was passed and is made in the 
exercise of an independent right conferred 
upon the applicant by Section 10 (2). In 
an application for modification, the issue 
before the authority would be not as to 
the reasonableness or fairness of the 
standing orders or their last modification, 
but whether the modification now applied 
for is fair and reasonable. Therefore, 
the contention that a change of circum- 
stances is a condition precedent to the 
maintainability of an application under 
Section 10 (2) or that an application for 
modification without proof of such a 
•change amounts to review by the same 
authority of its previous order is not cor- 
rect 

15. It has then argued that assuming 
that a modification without a change of 
circumstances is permissible though sec- 
tion 11 of the Code of Civil Procedure 
does not apply to industrial matters, 
sound policy dictates that principles ana- 
logous to res judicata must be applied 
and it must be held that unless circum- 
stances have changed an application for 
modification would be barred. For this, 
counsel relied on Bum & Co. v. Their 
Employees, 1956 SCR 781 at p. 789= 
(AIR 1957 SC 38 at p. 43). There the 
demand was for wage scales fixed in an 
award by the Mercantile Tribunal in- 
stead of the scales in accordance with the 
scheme of the Bengal Chamber of Com- 
merce. In a dispute previously raised by 
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labour an award was made in 1950 which 
accepted the wage scales according to the 
scheme of the Bengal Chamber of Com- 
merce and rejected the demand for the 
scales according to those awarded by 
the Mercantile Tribunal which were more 
favourable. It was in these circumstan- 
ces that this Court expressed the view 
that an award fixing wage scales should 
have fairly long range operation and 
should not be unsettled unless a change 
of circumstances has occurred Justifying 
fresh adjudication. But with the constant 
spiralling of prices the principle would 
appear to have lost much of its efficacy. 
The trend in recent decisions is that ap- 
plication of technical rules such as res 
Judicata, acquiescence, estoppel etc. are 
not appropriate to industrial adjudication. 
In Guest, Keen, Williams Private Ltd. v. 
V J Sterling, 1960-1 SCR 843= (AIR 
1959 SC 1279) a modification of a stand- 
ing order relating to the age of superan- 
nuation was sought by raising an indus- 
trial dispute. It was contended that the 
reference of that dispute was barred by 
acquiescence and latches. That conten- 
tion was rejected, the Court observing 
that industrial tribunals should be slow 
and circumspect In applying technical 
principles such as acquiescence and estop- 
pel. In Workmen of B aimer Lawrie & 
Co v. B aimer Lawrie & Co., 1964-5 SCR 
344= (AIR 1964 SC 728) also it was ob- 
served that tii© question as to revision of 
wage scales must bo examined on the 
merits of each individual case and tech- 
nical considerations of res Judicata should 
not be allowed to hamper the discretion 
of industrial adjudication. It is, therefore, 
doubtful whether principles analogous to 
es judicata can properly be applied to 
industrial adjudication. 

16. On merits, Mr. Gokhale argued 
that the four modifications to which he 
objected were neither fair nor reasonable 
and that therefore we should set them 
aside. The question is, whether in an 
appeal under Article 138 we would be 
justified in interfering with conclusions as 
to reasonableness and -fairness by autho- 
rities empowered by the Art to arrive at 
such conclusions. In Rohtak Hissar Dis- 
trict Electricity Supply Co Ltd. v. State 
of Uttar Pradesh, 1968-2 SCR 863= (AIR 
1968 SC 1471) this Court prevented coun- 
sel for the employer from canvassing such 
a question on the ground that the mat- 
ter of fairness and reasonableness was left 
by the legislature to tb© authorities con- 
stituted under the Act. In Hindustan 


Antibiotics Ltd. v. The Workmen, 1967-1 
SCR 652 at p. 858=(AIR 1967 SC 91S at , 
p 953) this Court repeated what it had 
earlier stated in Bengal Chemical & Phar- 
maceutical Works v. Their Workmen, 
1959 Supp 2 SCR 130 at p. 140= (AIR 
1959 SC 633 at p 635) that though Arti- 
cle 130 Is couched in widest terms, it is 
necessary to exercise discretionary juris- 
diction of this Court only in cases where 
awards are made in violation of the prin- 
ciples of natural justice or are made in a 
manner causing grave injustice to parties 
or raise an important principle of indus- 
trial law requiring elucidation by this 
Court or disclose exceptional or special 
circumstances which ment consideration 
by this Court. 

17. As aforesaid, the modifications ob- 
jected by the appellant-company are (1) 
giving reasons and communicating them to 
the workmen concerned even in cases of 
discharge simplidter. (2) insertion of time 
limit of 60 days in the disposal of ap- 
peals, (3) insertion in standing order H 
of a clause that where a workman is to- 
moved on the ground of inefficiency due to 
physical unfitness, the management should 
offer to such a workman alternative em- 
ployment on reasonable emoluments, and 
(4) insertion of the clause requiring a 
second show cause notice at the stage 
when the decision of suitable punishment 
to be made. So far as modifications (2) 
and (3) are concerned, clearly no princi- 
ple is involved and there would he no 
Justification for ns to interfere with the 
conclusion of the appellate authority 
on the question of their being fair and 
reasonable. As regards the first modifi- 
cation, the contention was that an em- 
ployer has under the law of master and 
servant the ^ right to terminate the 
services of his employee by a discharge 
simplidter ^after giving a month's notice 
or a month's wages in lieu thereof, and is 
not required to give reasons for such an 
order. The Industrial Disputes Act also 
does not lay down any fetter to that 
right by requiring him to give reasons to 
the employee concerned and industrial 
adjudication has so far recognised such a 
right To Impose such a fetter by a 
change in the standing orders is there- 
fore not warranted by any statute, and, 
therefore, cannot be said to be either fair 
or reasonable. It must, however, be boms 
hi mind that the right to contract in in- 
dustrial matters is no longer an absolute 
right and statutes dealing with industrial 
matters abound with restrictions on the 
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'absolute right to contract The doctrine 
of hire and fire, for instance, is now com- 
pletely abrogated both by statutes and 
by industrial adjudication, and even 
where the services of an employee are 
terminated by an order of discharge sim- 
plidter the legality and propriety of such 
an order can be challenged in industrial 
tribunals. These restrictions on the abso- 
lute right to contract are imposed evident- 
ly because security of employment is 
more and more regarded as one of the 
necessities for industrial peace and har- 
mony and the contentment it brings about 
a pre-requisite of social justice. During 
the last decade or so statutes have been 
passed such as the Bihar Shops and Esta- 
blishments Act, 1953 which require a 
reasonable cause for dispensing with the 
services of an employee by an order of 
discharge simplidter. If reasons for dis- 
charging an employee are furnished to 
the employee concerned, he not only has 
the satisfaction of knowing why his ser- 
vices are dispensed with but it becomes 
easy for him in appropriate cases to chal- 
lenge the order on the ground that it is 
either not legal or proper which in the 
absence of knowledge of those reasons it 
may be difficult, if not impossible for him 
to do. In these circumstances, if the autho- 
rities under the Act have come to the 
condusion that such a modification is fair 
and reasonable we would hardly be justi- 
fied to interfere with such a decision. 


18. As regards the modification re- 
quiring a second show cause notice, nei- 
ther the ordinary law of the land nor the 
industrial law requires an employer to 
give such a notice. In none or the deci- 
sions given by Courts or the tribunals 
such a second show cause notice in case 
of removal has ever been demanded or 
considered necessary. The only dass of 
cases where such a notice has been held 
to be necessary are those arising under 
Artide 311. Even that has now Been re- 
moved. by the recent amendment of that 
Artide. To import such a requirement 
from Artide 311 in industrial matters does 
not appear to be either necessary or pro- 
per and would be equating industrial 
employees with civil servants. In our 
view, there is no justification on any prin- 
dple for such equation. Besides, such a 
requirement would unnecessarily prolong 
disciplinary enquiries which in the inte- 
rest of industrial peace should be dispos- 
ed of in as short a time as possible. In 
our view it is not possible to consider 
this modification as justifiable either on 


the ground of reasonableness or fairness 
and should therefore be set aside. 

19. The appeal, therefore, is partly al- 
lowed to the extent aforesaid ana the im- 
pugned order to that extent is set aside. 
There will be no order as to costs. 

20. BHARGAVA, J.: — The manage- 

ment of the Shahdara (Delhi) Saharanpur 
Light Railway Co. Ltd. (hereinafter 
referred to as “the Company”) has filed 
this appeal, by spedal leave, against an 
order passed by the Chief Labour Com- 
missioner (Central) under Section 6 of the 
Industrial Employment (Standing Orders) 
Act, 1946 (hereinafter referred to as “the 
Act”) as an appellate authority, granting 
partially an application made under Sec- 
tion 10 of the Act presented on behalf of 
the respondent, Sh ahdara-Sah aranpur 

Railway Workers Union. The first draft 
Standing Orders submitted by the Com- 
pany to the Certifying Officer under Sec- 
tion 4 of the Act were certified by him on 
7th/8th August, 1962, after deciding ob- 
jections that had been filed on behalf of 
the workmen. In appeal, the Chief La- 
bour Commissioner (Central), New Delhi, 
modified those Standing Orders to some 
extent by his order dated 12th February, 
1963. Subsequently, these certified Stand- 
ing Orders were modified by the order 
dated 28th December, 1963 passed by the 
Certifying Officer and the appeal against 
his orders of modification was dismissed 
on the 23rd April, 1954. Then, on 25th 
April, 1965, an application was presented 
under Section 10 (2) of' the Act on be- 
half of the respondent seeking modifi- 
cations in a number of Standing Orders 
as they stood after original certification 
and first modification. The Certifying 
Officer passed his orders on this applica- 
tion and, against those orders, the respon- 
dent filed an appeal before the Chief 
Labour Commissioner (Central), New 
Delhi. The Chief Labour Commissioner, 
by his order dated 27th October, 1967, 
allowed modifications in a number of 
Standing Orders. The present appeal is 
directed against this order and challenges 
the modifications granted in Standing 
Orders Nos. 9 (a), 12 (A), II (ix), 11 (vii) 
and IS. The main ground urged by the 
Company before this Court in support of 
this appeal was that the Chief Labour 
Commissioner was not justified in direct- 
ing modifications in the Standing Orders, 
already certified, in the absence of fresh 
material or fresh facts on the basis of 
which alone he was entitled to grant 
modifications under Section 10 or the 
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Act Learned Counsel appearing on be- 
half of the Company, in the alternative, 
also put forward the plea that on princi- 
ples analogous to the rule of res judicata 
it should be held that the Chief Labour 
Commissioner had no jurisdiction to grant 
these modifications trader Section 10 m 
view of the previous decisions given when 
the Standing Orders were originally cer- 
tified and modified for the first tune. 

21. So far as the argument of learned 
Counsel based on the applicability of 
principles analogous to toe rule of res 
judicata is concerned, learned counsel 
conceded that there is no direct ruling 
of any Court laying down that such prin- 
ciples are applicable when a Certifying 
Officer is dealing with an application for 
modification of Standing Orders under 
Section 10 of the Act, or when an appeal 
against such an order is being heard by 
the Appellate Authority under Section 6 
of the Act Reliance was, however, placed 
on the decision of this Court in 1956 SCR 
781-(AHt 1937 SC 38) where this Court 
was dealing with the applicability of the 
principle analogous to the rule of res 
judicata to proceedings before an Indus- 
trial Tribunal dealing with a reference 
under the Industrial Disputes Act In 
that case, an earlier award had been 
given in an industrial dispute and the 
question arose whether, in the subsequent 
dispute for adjudication, the decisions 
given in the earlier award should be held 
as binding, unless it was shown that there 
had been a change of circumstances In 
the appeal before this Court, it was urged 
that the Appellate Tribunal was in error 
in brushing aside the earlier award and 
in deciding the matter afresh, as if if 
arose for tne first tune for determination, 
and it was argued that, when once a dis- 
pute is referred to a Tribunal and that 
results in an adjudication, that must be 
taken as binding on the parties thereto, 
unless there was a change of circumstan- 
ces, and, as none such had been alleged 
or proved, the earlier award should have 
been accepted, as indeed it was accepted 
by the Adjudicator. This Court held — 

“In the instant case, the Labour Ap- 
pellate Tribunal dismissed this argument 
with the observation that that was ‘a rule 
of prudence and not of law*. If the Tri- 
bunal meant by this observation that the 
statute does not enact that an award 
should not be re-opened except on the 
ground of change of circumstances, that 
would be quite correct. But that is not 
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decisive of the question, because there L 
no provision in the statute prescribing 
when and under what circumstances an 
award could be re-opened. Section 19 (4) 
authorises the Government to move the 
Tribunal for shortening the period 
during which the award would operate, if 
“there has been a material change in the 
circumstances on which it was based.' 
But this has reference to the period of 
one year fixed under S. 19 (3) and if that 
indicates anything, it is that that would 
be the proper ground on which the 
award could be re-opened under S. 19 (6), 
and that is what tne learned Attorney- 
General contends. But we propose to 
consider the question on the footing that 
there is nothing in the statute to indicate 
the grounds on which an award could 
be re-opened. What then is the position? 
Are we to hold that an award given on a 
matter in controversy between the par- 
ties after full hearing ceases to have any 
force if either of them repudiates it under 
Section 19 (6), and that the Tribunal has! 
no option, when the matter is again refer- 
red to it for adjudication, but to proceed 
to try it de novo, traverse the entire 
ground once again, and come to a fresh 
decision. That would be contrary to the 
well-recognised principle that a decision 
once rendered by a competent authority 
on a matter in issue between the parties 
after a full enquiry should not be permit- 
ted to be reagitated. It is on this prin- 
ciple that the rule of res judicata enacted 
in Section II of the Civil Procedure Code 
is based. That section is, no doubt, in 
terms inapplicable to the present matter, 
but the principle underlying it, expressed 
in _ the maxim 'interest rci publieae ut si£ 
finis htium , > is founded on sound public 
policy and is of universal application. 
The rule of res judicata is dictated’, ob- 
served Sir Lawrence Jenkins, C. J, in 
Sheopaisan Singh v. Ranmandan Prasad 
Narayan Singh, 43 Ind App 91= (AIR 
1916 PC 78), *by a wisdom which is for 
all time'. And there are good reasons 
why this principle should be applicable to 
decisions of Industrial Tribunals also. 
Legislation _ regulating the relation be- 
tween Capital and Labour has two ob- 
jects in view. It seeks to ensure to the 
workmen, who have not the capacity to 
treat with capital on equal terms, fair 
returns for their labour It also seeks to 
prevent disputes between employer and 
employees, so that production might not 
be adversely affected and the larger into- 
rests of the society might not suffer. 
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Now, if we are to hold that an adjudica- 
tion loses its force when it is repudiated 
under Section 19 (6) and that the whole 
controversy is at large, then the result 
would be that far from reconciling therm 
selves to the award and settling down to 
work it, either party will treat it as a 
mere stage in the prosecution of a pro- 
longed struggle, and far from bringing 
industrial peace, the awards would turn 
out to be but truces giving the parties 
breathing time before resuming hostile 
action with renewed vigour. On the other 
hand, if we are to regard them as intend- 
ed to have long term operation and at 
the same time hold that they are liable 
to be modified by change in the circum- 
stances on which they were based, both 
the purposes of the legislature would be 
served. That is the view taken by the 
Tribunals themselves in Army & Navy 
Stores Ltd., Bombay v. Their Workmen, 
1951-2 Lab LJ 31 (LATI-Bom) and Ford 
Motor Co. of India Ltd. v. Their Work- 
men, 1951-2 Lab LJ 231 (LATI-Bom) and 
we are of opinion that they lay down the 
correct principle, and that there were no 
grounds for the Appellate Tribunal for. 
not following them. 

22. As against this view expressed by 
this Court, learned Counsel for the res- 
pondent relied on the remarks made by 
this Court in a subsequent case, 1964-5 
SCR 344=(AJR 1964 SC 728). In that 
case, the Court was dealing with the 
question of alteration in wage structure 
and had to consider the effect of an earlier 
award. The Court held: — 

“When a wage structure is framed, all 
relevant factors are taken into account 
and normally it should remain in opera- 
tion for a fairly long period; but it would 
be unreasonable to introduce considera- 
tions of res judicata as such, because for 
various reasons which constitute the spe- 
cial characteristics of industrial adjudica- 
tion, the said technical considerations 
would be inadmissible. As the Labour 
Appellate Tribunal itself has observed, 
the principle of gradual advance towards 
the living wage which industrial adjudica- 
tion can never ignore, itself constitutes 
such a special feature of industrial adju- 
dication that it renders the application of 
the technical rule of res judicata singularly 
inappropriate. If the paying capacity of 
the employer increases or the cost of liv- 
ing shows an upward trend, or there are 
other anomalies, mistakes or errors in the 
award fixing wage structure, or there has 
been a rise in the wage structure in com- 


parable industries in the region, indus- 
trial employees would be justified in mak- 
ing a claim for the re-examination of the 
wage structure and if such a claim is 
referred for industrial adjudication, the 
Adjudicator would not normally be justi- 
fied in rejecting it solely on the ground that 
enough time has not passed after the 
making of the award or that material 
change in relevant circumstances had not 
been proved. It is, of course, not possible 
to lay down any hard and fast rule in the 
matter. The question as to revision must 
be examined on the merits in each indi- 
vidual case that is brought before an ad- 
judicator for his adjudication.” 

23. Further support was sought by 
learned Counsel from the remarks made 
by this Court in Associated Cement Staff 
Union v. Associated Cement Co., Ltd., 
Bombay, 1964-1 Lab LJ 12= (AIR 1964 
SC 914). The judgment in this case was 
given only about a month after the judg- 
ment in the case of Workmen of Balmer 
Lawrie & Co., 1964-5 SCR 344=(AIR 
1964 SC 728) (supra) by the same Bench 
of this Court which held: — 

'It is true that too frequent alterations 
of conditions of service by industrial ad- 
judication have been generally deprecated 
by this Court for the reason that it is 
likely to disturb industrial peace and 
equilibrium. At the same time, the Court 
has more than once pointed out the im- 
portance of remembering the dynamic 
nature of industrial relations. That is 
why the Court has, specially in the more 
recent decisions, refused to apply to in- 
dustrial adjudications principles of res 
judicata that are meant and suited for 
ordinary civil litigations. Even where 
conditions of service have been changed 
only a few years before, industrial adju- 
dication has allowed fresh changes if con- 
vinced of the necessity and justification 
of these by the existing conditions and 
circumstances. Where, as in the present 
case, in a previous reference the tribunal 
has refused the demand for change, there 
is even less reason for saying that that 
refusal should have any such binding 
effect. It is important to remember in 
this connection that working hours re- 
mained unchanged for many years in this 
concern and during these years, consider- 
able changes have taken place in the 
country’s economic position and expecta- 
tions. With the growing realization of 
need for better distribution of national 
wealth has also come an understanding of 
toe need for increase in production as an 
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essential pre-requisite of which greater 
efforts on the part of the labour force 
are necessary. That itself is sufficient 
reason against accepting the argument 
against any change in working hours if 
found justified on relevant considerations 
that have been indicated above." 

24. These three decisions, which have 
been brought to our notice, prima fade 
indicate that the Court has expressed con- 
flicting views on the question of applying 
the principle underlying the rule of res 
judicata to proceedings for adjudication 
of industrial disputes by an Industrial 
Tribunal under the Industrial Disputes 
Act In the circumstances, I have felt 
some hesitation m applying this prindple 
m the present case as urged on behalf of 
the Company I consider that, in the 
present case, it would be much more ap- 
propriate to examine the scheme of the 
Act itself to find out the intention of the 
legislature and to arrive at a decision on 
that basis on the question whether a 
modification on an application under Sec- 
tion 10 of the Act should only be allowed 
on the basis of facts or circumstances 
appearing subsequent to the previous 
certification of the Standing Orders, or 
whether, in dealing with the application 
for modification, the Certifying Officer 
and the Appellate Authority can re-exa- 
mine the entire position even as it exist- 
ed at the. time of the previous orders and 
arrive at a different decision. 

25 The scheme of the Act was exa- 
mined by this Court in 1968-2 SCR 883: 
(AIR 1960 SC 1471), where this Court 
held — 

“The Act was passed on the 23rd April, 
1946, and the Standing Orders framed by 
the U. P. Government under section 15 
of the Act were published on the 14th 
May, 1947. The Central Act (the Indus- 
trial Disputes Act No. 14 of 1947) came 
into force on the IsC April, 1047, whereas 
the U. P. Act (U. P. Industrial Disputes 
Act No. 28 of 1947) came into force on 
the 1st February, 1948. 'It wiU thus be 
seen that the Act came into force before 
either the Central Act or the U. P. Act 
was passed. The scheme of the Act ori- 
ginally was to require employers in in- 
dustrial establishments to define with 
sufficient precision the conditions of em- 
ployment under them and to make the 
said conditions known to the workmen 
employed by them. The Legislature 
thought that in many industrial establish- 
ments, the conditions of employment 


were not always uniform, and sometimes, 
were not even reduced to writing, and 
that led to considerable confusion which 
ultimately resulted in industrial disputes. 
That is why the Legislature passed the 
Act making it compulsory for the esta- 
blishments to which the Act applied to 
reduce to writing conditions or employ- 
ment and get them certified as provided 
by the Act The matters in respect of 
which conditions of employment had to 
be certified were specified in the Schedule 
appended to the Act This Schedule con- 
tains 11 matters in respect of which 
Standing Orders had to be made. In fact 
the words ‘Standing Orders’ ore defined 
by Section 2 (g) as meaning rules re- 
lating to matters set out in the Schedule. 
The 'Certifying Officer* appointed under 
the Act is defined by Section 2 (c), where- 
as 'Appellate Authority* is defined by 
Section 2 (a). 

Originally, the jurisdiction of tho 
Certifying Officer and the Appellate Au- 
thority was very limited; they were call- 
ed upon to consider whether the Standing 
Orders submitted for certification con- 
formed to the Model Standing Orders or 
not Section 3 (2) provides that these 
Standing Orders shall he, as far as practi- 
cable, in conformity with such Model 
Standing Orders. Section 15, which deals 
with the powers of the appropriate Gov- 
ernment to make rules, authorises, by 
clause (2) (b), the appropriate Govern- 
ment to set out Model Standing Orders 
for the purposes of this Act That is how 
the original jurisdiction of the certifying 
authorities was limited to examine the 
draft Standing Orders submitted for certi- 
fication and compare them with the 
Model Standing Orders. 

In 1950, however, a radical change was 
made in the provisions of the Act Sec- 
tion 4, as amended by Act 30 of 1958, has 
imposed upon the Certifying Officer or 
the Appellate Authority the duty to ad- 
judicate upon the fairness or the reason- 
ableness of the provisions of any Standing 
Orders. In other words, after the amend- 
ment was made in 1956, the jurisdiction 
of the certifying authorities has become 
very much wider and the scope of the 
enquiry also has become correspondingly 
wider. When draft Standing Orders ere 
submitted for certification, the enquiry 
now has to be two-fold; are the said 
Standing Orders in conformity with 
Model Standing Orders; and are they 
reasonable or fair? In dealing with this 
latter question, the Certifying Officer and 
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the Appellate Authority have been given 
powers of a Civil Court by Section 11 (1). 
The decision of the Certifying Officer is 
made appealable to the Appellate Autho- 
rity under Section 6 at the instance of 
either party. Similarly, by an amendment 
made in 1956 in Section 10 (2), both die 
employer and the workmen are permitted 
to apply for the modification or the said 
Standing Orders after the expiration of 6 
months from the date of their coming 
into operation. It will thus be seen that 
when certification proceedings are held 
before the certifying authorities, the rea- 
sonableness or the fairness of the provi- 
sions contained in the draft Standing 
Orders falls to be examined.” 

It is in the light of this scheme of the 
Act explained by this Court that the deci- 
sion has to be arrived at as to how, in 
what manner, and under what circum- 
stances the Certifying Officer or the Ap- 
pellate Authority should grant modifica- 
tions when an application under Section 
10 (2) of the Act is validly made after 
the expiry of period of six months laid 
down in Section 10 (1) of the Act. 

20. The propose of the Act, as it was 
Originally passed in 1948, was merely to 
require employers in industrial establish- 
ments to define with sufficient precision 
the conditions of employment under them 
and to make the said conditions known to 
the workmen employed by them. To give 
effect to this purpose. Section 3 of the 
Act gave the power exclusively to the 
employers to submit draft Standing 
Orders for certification. The Certifying 
Officer had to certify the Standing Orders, 
if provision was made in them for every 
•m atter set out in the Schedule and the 
Standing Orders were otherwise in con- 
formity with the provisions of the Act. In 
addition, sub-section (2) of Section 3 also 
laid down that the provision to be made 
was to be, as far as practicable, in con- 
formity with Model Standing Orders 
prescribed by the appropriate State Gov- 
ernment Thus, the Act in its original 
form, was designed only for the purpose 
of ensuring that conditions of service, 
which the employer, laid down, became 
known to the workmen and the liberty of 
the employer in prescribing the condi- 
tions of service was only limited to the 
extent that the Standing Orders had to 
be in conformity with the provisions of 
the Act and, as far as practicable, in con- 
formity with Model Standing Orders. 
The Certifying Officer or the Appellate 


Authority were debarred from adjudicat- 
ing upon the fairness or the reasonable- 
ness of the provisions of the Standing 
Orders. Then, as noticed in the case Or 
Rohtak Hissar District Electricity Supply 
Co. Ltd., 1966-2 SCR 863=(AIR 1966 SC 
1471) (supra), the Legislature made a 
drastic change in the policy of the Act 
by amending Section 4 and laying upon 
the Certifying Officer the duty of decid- 
ing whether the Standing Orders propos- 
ed by the employer were reasonable and 
fair, and also by amending Section 10 (2) 
so as to permit even a workman to apply 
for modification of the certified Standing 
Orders, while, in the original Act, the em- 
ployer alone had the right to make such 
an application. It is, however, to be 
noticeo that the preamble of the Act was 
not altered, so that the purpose of the 
Act remained as before. While the Act 
was in its unamended form, if the work- 
men had a grievance, they could not ap- 
ply for modification of certified Standing 
Orders and, even at the time of initia l 
certification, they could only object to a 
Standing Order on the ground that it was 
not in conformity with the provisions of 
the Act or Model Standing Orders. After 
amendment, the workmen were given the 
right to object to the draft Standing 
Orders at the time of first certification on 
the ground that the Standing Orders were 
not fair and reasonable and, even subse- 
quently, to apply for modification of the 
certified Standing Orders after expiry of 
the period of six months prescribed under 
Section 10 (1) of the Act. These rights 
granted to the workmen and the powers 
conferred on the Certifying Officer and the 
Appellate Authority, however, still had 
to be exercised for the purpose of giving 
effect to the object of the Act as it con- 
tinued to remain in the preamble, which 
was not altered. Before the amendment 
of the Act, if the workmen had any grie- 
vance on the ground of unfairness or un- 
reasonableness of the Standing Orders 
proposed by the employer, tneir only 
remedy lay under the Industrial Disputes 
Act. By amendment in 1956, a limited 
remedy was provided for them in the Act 
itself by conferring on the Certifying 
Officer the function of judging the rea- 
sonableness and fairness of the proposed 
Standing Orders, These amendments can- 
nob however, affect the alternative 
remedy which the workmen had of seek- 
ing redress under the Industrial Disputes 
Act if they had grievance against any of 
the Standing Orders certified by the Certi- 
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fying Officer (see 1968-1 Lab LJ 555= 
AIR 1963 SC 5S5) and C A- No. 674 of 
1968, D/- 25-7-1968 (SC)). It is, there- 
fore, clear that, after the amendment in 
1950, the workmen have now two alter- 
native remedies for seeking alterations in 
the Standing Orders proposed or already 
certified. They can object to the propos- 
ed Standing Orders at the time of first 
certification, or can ask for modification 
of the certified Standing Orders under 
Section 10 (2) on the limited ground of 
fairness or reasonableness But, for the 
same purpose, they also have the alterna- 
tive remedy of seeking redress under the 
Industrial Disputes Act, in which case 
the scope of their demand would be 
much wider If the proceedings go for 
adjudication under the Industrial Disputes 
Act, the workmen can claim alterations of 
the Standing Orders not merely on the 
ground of fairness or reasonableness, but 
even on other grounds, such as further 
liber alis ation of tne terms and conditions of 
service, even though the certified Stand- 
ing Orders may be otherwise fair and 
reasonable. The remedy provided by the 
Act has, therefore, a limited scope only. 

27. In this background, the effect of 
Section 6, which lays down that, when the 
Appellate Authority gives its decision 
confirming the Standing Orders either in 
the form certified by the Certifying Offi- 
cer or after amending the Standing 
Orders by making modifications thereof 
or additions thereto, his decision shall be 
final, has further to be considered. On 
the face of it, this provision means that, 
if the Ajipellato Authority confirms the 
Standing Orders at the time of first certi- 
fication, that order is not to be subse- 
quently questioned before any authority. 
There is, of course, the provision in Sec- 
tion 10 (2) permitting either an employer 
or a workman to apply for modification of 
the Standing Orders after the expiry of 
six months from the date of certification. 
It appears to me that; on the language of 
Section 6, it must be held that this request 
for modification under Section 10 (2) can 
only be made on the basis of fresh facts 
or fresh circumstances arising subsequent 
to the passing of the order by the Appel- 
late Authority under Section 6 confirm- 
ing the Standing Orders for the first time. 
If, on receiving an application for modifi- 
cation under Section 10 (2), the Certify- 
ing Officer is held to be authorised to 
reconsider the reasonableness or fairness 
of a Standing Order already certified and 
confirmed under Section 0, the finality 


envisaged under that section in respect of 
the decision of the Appellate Authority 
will be nullified. Cases may arise where, 
on first application for certification of the 
Standing Orders, an objection may bo 
raised by the workmen and a modifica- 
tion sought on the ground that the 
proposed Standing Order is not fair or 
reasonable Such an objection may be 
dismissed both by the Certifying Officer 
and the Appellate Authority. Six months 
after the certification, a workman may 
apply for the same modification of the 
same Standing Order without any fresh 
facts or circumstances. If it be held that 
the power of the Certifying Officer on an 
application for modification is not limit- 
ed at all and can be exercised even on 
the material which was originally before 
the Certifying Officer and the Appellate 
Authority, the Certifying Officer may, 
on the same material, come to a conclu- 
sion different from the conclusion arrived 
at by the Appellate Authority at the first 
stage under Section 6 of the Act In 
that case, the Certifying Officer may 
allow the modification which was previ- 
ously rejected by the Appellate Autho- 
rity. The wide interpretation, urged by 
learned counsel for the workmen m this 
appeal that the power of a Certifying 
Officer on an application for modification 
is not limited at all, can thus result in 
orders being made which completely 
negative the finality of the decision given 
by an Appellate Authority under S. 0 
at an earlier stage. In fact, if this inter- 
pretation is accepted and it is held that 
an order of modification can be made on 
tbo identical material which was avail- 
able to the Appellate Authority at the 
tune of its earlier order, it would mean 
that, merely because a period of six 
months has elapsed, a certifying officer 
would be competent to re-appraise the 
same facts ana circumstances, take a dif- 
ferent view and set aside the order pass- 
ed by his superior authority and, thus, 
in effect, sit in judgment over an order 
made by a superior authority. Of course 
a Certifying Officer, being junior to the 
Appellate Authority, may hesitate to do 
so; but a successor Appellate Authority 
may very well hold views different from 
his predecessor and may come to a deci- 
sion on identical material that a Stand- 
ing Order held to be fair and reasonable 
by his predecessor at the stage of appeal 
under Section 6 was not fair and reason- 
able, and that a modification should be 
allowed on the ground of being fair and 
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reasonable, even though that modification 
was disallowed by Ms predecessor. It 
is also to be noted that the right to ap- 
ply for modification is not confined to 
workmen alone, but that right is granted 
to the employers also. There can, there- 
fore, be reversed cases where the draft 
Standing Order submitted by an em- 
ployer may be modified by the Appellate 
Authority under Section 6 and, six months 
later, the employer may again apply for 
modification so as to result in restoration 
of his original draft in the hope that the 
successor Appellate Authority would hold 
the opinion that the original draft Stand- 
ing Order proposed by the employer was 
fair and reasonable and that the modifi- 
cation made by his predecessor under 
Section 6 was not justified. Consider- 
ing these circumstances, I am of the view 
that, when an application under Sec- 
tion 10 (2) of the Act is made, the Certi- 
fying Officer can modify Standing Orders 
already certified, only if the request is 
not made on the basis of the same mate- 
rial which existed at the earlier stage 
when the Standing Orders were certified. 
I am unable to accept an interpretation 
which will completely do away with the 
finality of orders made under Section 6 
of the Act by an Appellate Authority. 

28. This interpretation, of course, does 
not affect the right of the workmen to 
seek an amendment of the Standing 
Orders, even if certified as reasonable 
and fair by the Appellate Authority under 
Section 6, by appropriate proceedings 
under the Industrial Disputes Act. In 
fact, it appears to me that the power of 
a Tribunal dealing with an industrial 
dispute under that Act relating to direct 
alteration of a Standing Order held to 
be reasonable and fair by a Standing 
Order will, of course, be wide enough to 
permit the Tribunal to direct alteration 
of a Standing Order held to be reason- 
able and fair by the Appellate Authority 
under Section 6 of the Act, in case a dis- 
pute about it is referred to the Tribunal; 
and that is the only remedy available if 
either the workman or the employer de- 
sires to have modification without any 
fresh grounds, material or circumstances. 
The validity of the order of the Appel- 
late Authority in the present appeal has 
to be judged on this basis. 

29. I have already mentioned earlier 
the various Standing Orders in respect of 
which modifications allowed by the Ap- 
pellate Authority were sought to be chal- 
lenged in this appeal. The objections in 
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respect of some of these modifications, 
which were originally challenged, were 
not pressed by counsel dining the hear- 
ing of the appeal and, consequently, 
those modifications need not be interfer- 
ed with. At the stage of final hearing, 
learned counsel only pressed for setting 
aside four modifications mentioned by 
the Chief Labour Commissioner in jus 
appellate order as items Nos. 1, 3, 5 and 
6 relating to modifications of Standing 
Orders 9 (a), 12 (A) and 11 (vii). It may 
be mentioned that items 5 and 6 are both 
modifications in Standing Order 11 (vii). 
In each of these cases, the order passed 
by the Chief Labour Commissioner now 
impugned shows that he did not rely on 
any fresh facts, material or circumstances 
which were not available at the earlier 
stage when the Standing Orders were 
first certified or first modified. In effect^ 
therefore, the present order amounts to 
passing order, different from earlier 
orders passed by the Appellate Autho- 
rity, on a re-consideration of the same 
material which was available to both die 
Authorities. In fact, the modification at 
item No. 1 in Standing Order 9 (a) had 
been specifically disallowed in appeal by 
the Chief Labour Commissioner in his 
order dated 12th February, 1963, when 
he first heard the appeal under Section 6 
and confirmed the certification of the 
original Standing Orders. Thus, in res- 
pect of item No. 1, what the present 
Chief Labour Commissioner has done is 
to permit the modification because he 
considered it reasonable and fair, even 
though, on the same material, his pre- 
decessor had disallowed this very modi- 
fication on the basis that, in his opinion, 
the original draft Standing Order was 
fair and reasonable. On the principle 
enunciated above, it is clear that the 
order of the Chief Labour Commissioner, 
allowing all these four modifications, 
which is not based on any fresh facts, 
material or circumstances, is liable to be 
set aside. 

30. As a result, I would partly allow 
the appeal and set aside the order of the 
Chief Labour Commissioner (Central), ' 
permitting modifications mentioned by 
him in his Order at items Nos. 1, 3, 5 and 
6 relating to Standing Orders 9 (a), 12 (A) 
and 11 (vii). In the circumstances of 
this case, I would direct parties to bear 
their own costs of this appeal. 

ESB . • Appeal partly allowed. 
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(From: (1) Industrial Tribunal Madras®, 
(2) AddL Industrial Tribunal, Mysore)®* 

T. M. SHELAT AND K. S. HEGDE, JT. 

(1) In Civil Appeal No. 1630 of 1967 
M/s. Sangbvi JeevraJ Ghewar Chand 

and others. Appellants v. Secretary, 
Madras Chillies, Grains and Kirana Mer- 
chants Workers Union and another, Res- 
pondents; 

(2) In Civil Appeal No. 1721 of 1967 
Indian Telephone Industries Ltd., Ap- 
pellant v. The Workmen, Respondents. 

Civil Appeals Nos. 1630 and 1721 of 
1967, D/- 10-7-1963. 

(A) Payment of Bonus Act (21 of 1965), 
Preamble — Interpretation — Reference 
to history of bonus and the background 
of the Act — (Civil P. a (190S), Preamble 
— Interpretation of Statutes — Reference 
to background of the Act). 

Reference to the history of the subject 
of bonus, the background and the circum- 
stances in which the Payment of Bonus 
Act was passed is permissible for the 
limited purpose of appreciating the mis- 
chief Parliament had in mind and the 
remedy which it wanted to provide for 
preventing that mischief and not for the 
purpose of aiding the Court In construe 
mg the provisions of the Act (1584) 76 
ER 637 and AIR 1955 SC 661 and AIR 
1960 SC 675 and AIR 1957 SC 628, Ref; 
AIR 1960 SC 12 and AIR 1903 SC 1241 
and AIR 1968 SC 662, Ref. (Para 2) 

History of Bonus prior to the Act tra- 
ced (Para 8) 

Bonus which was ori gi n a lly a volun- 
tary payment acquired under the Full 
Bench formula the character of a right 
to share in the surplus profits enforce- 
able through die machinery of the In- 
dustrial Disputes Act, 1947 and other cor- 
responding Acts. Under the Payment of 
Bonus Act liability to pay bonus has 
now become a statutory obligation im- 
posed on the employers. From the his- 
tory of the legislation it is clear (1) that 
the Government set tip a Commission to 
consider comprehensively the entire 
question of bonus in all its aspects, and 
(2) that die Commission accordingly con- 
* (Industrial Dispute No. 78 of I960, 
, D/- 28-4-1967 — Madras ) 

•*(A< L D. No. 29 of I960, D/- 14-7-1907 
—Mysore) 
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sidered the concept of bonus, the method 
of computation, die machinery for en- 
forcement and a statutory formula in 
place of the one evolved by industrial 
adjudication. (Para 8) 

(B) Payment of Bonus Act (21 of 
1963), Sections 1 (3), 2 (16), 82 (x), 22, 39 
— Claim to bonus by workers in esta- 
blishments to which the Act does not ap- 
ply *— Scope of Sections 22 and 89 — * 
Industrial Disputes Act does not provide 
for right to bonus — Act is exhaustive 
■ — Workers in establishments to which 
Act does not apply cannot claim bonus 
dehors the Act 

Section 22 provides that where a dis* 
pute arises between an employer and his 
employees (1) with respect to the bonu9 
payable under the Act, or (2) with res- 
pect to the application of the Act, such 
a dispute shall be deemed to be an in- 
dustrial dispute within the meaning of 
the Industrial Disputes Act, 1947 or any 
corresponding law relating to investiga- 
tion and settlement of industrial disputes 
in force in a State and the provisions of 
that Act and such law, as the case may 
be, shall, save as otherwise -expressly 
provided, apply accordingly. An industrial 
dispute under the Industrial Disputes Act 
would be between a workman as defined 
in that Act and his employer and the 
dispute can be an industrial dispute if 
it Is one as defined therein. But the defi- 
nition of an “employee* under Sea 2 (13) 
of Payment of Bonus Act is wider than' 
that of a “workman* under the Industrial 
Disputes Act. A dispute between an 
employer and an employee, therefore, may 
not fall under the Industrial Disputes Ac8 
find in such a case the Art would 
not apply and its machinery for investiga- 
tion and settlement would not be avail- 
able. That being so, and in order tha! 
such machinery for investigation and set- 
tlement may be available, Section 22 has 
be en en acted to create a legal fiction 
where under such disputes are deemed to 
be indu strial disputes under the Industrial 
Disputes Act or any other corresponding 
law. For the purposes of such disputes 
the provisions of the Industrial Disputes 
Act or such other law are made applic- 
able. But the application of Section 23 
is limited only to file two types of dis- 
putes referred to therein and not to 
others. 

Section 89, on the other hand provides 
that “save as otherwise expressly provid- 
ed* the provision of the Act shall be in 
addition to and not in derogation of the 
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Industrial Disputes Act or any corres- 
ponding law relating to investigation and 
settlement of industrial disputes 
in force in a State, Except for providing 
for recovery of bonus due under a settle- 
ment, award, or agreement as an arrear 
of land revenue as laid down in See. 21, 
the Act does not provide any machinery 
for the investigation and settlement of 
’disputes between an employer and an 
employee. (Para 6) 

As the Act does not provide any machi- 
fiery for investigation and settlement of 
remaining disputes. Parliament by enact- 
ing Section 39 has sought to apply the 
provisions of the Industrial Disputes Act 
or such other corresponding law for in- 
vestigation and settlement of the remain- 
ing disputes, though such disputes are 
not industrial disputes as defined in 
those Acts. The distinction between 
Section 22 and Section 39, therefore, is 
that whereas Section 22 by fiction makes 
the disputes referred to therein industrial 
disputes and applies the provisions of 
the Industrial Disputes Act and other 
corresponding laws for the investigation 
and settlement thereof. Section 39 makes 
available for die rest of the disputes the 
machinery provided in that Act and other 
corresponding laws for adjudication of dis- 
putes arising under the Payment of Bonus 
Act. Therefore, there is no question of 
a right to bonus under the Industrial Dis- 

E utes Act or other corresponding Acts 
aving been retained or saved by Sec- 
tion 39. Neither the Industrial Disputes 
Act nor any of the other corresponding 
laws provides for a right to bonus. Item 
5 in Schedule 3 to the Industrial Dis- 
putes Act deals with jurisdiction of tribu- 
nals set up under Sections 7, 7A and 
7B of that Act, but does not provide for 
any right to bonus. Such a right is sta- 
tutorily provided for the first time by 
the Payment of Bonus Act. 

(Para 6) 

Provisions of sub-sections (3) and (4) 
of Section 1 do not necessarily mean that 
the Act was not intended to be a com- 
prehensive and exhaustive law dealing 
with the entire subject of bonus and the 
persons to whom it should apply. Even 
where an Act deals comprehensively with 
a particular subject-matter, the legisla- 
ture can surely provide that it shall apply 
to particular persons or groups of persons 
Or to specified institutions only. There- 
fore, the fact that the preamble states 
that the Act shall apply to certain 
establishments does not necessarily mean 
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that it was not intended to be a com- 
prehensive provision dealing with the 
subject matter of bonus. While dealing 
with the subject-matter of bonus the 
legislature can lay down as a matter of 
policy that it will exclude from its ap- 
plication certain types of establishments 
and also provide for exemption of certain 
other types of establishments even though 
such establishments would otherwise fall 
within the scope of the Act The exclu- 
sion of establishments where less than 
20 persons are employed in Section 1 (3) 
therefore is not a criterion suggesting 
that Parliament has not dealt with the 
subject matter of bonus comprehensively 
in the Act. There was until the enact- 
ment of this Act no statute under which 
payment of bonus was a statutory obli- 
gation on the part of an employer or a 
statutory right therefor of an employee. 
The right to the payment of bonus and 
the obligation to pay it arose on princi- 
ples of equity and fairness in settling 
such disputes under the machinery pro- 
vided by the Industrial Acts and not as 
a statutory right and liability as provided 
for the first time by the present Act. In 
providing such statutory liability. Parlia- 
ment has laid down a statutory formula 
on which bonus would be calculated ir- 
respective of whether the establishment 
in question has during a particular ac- 
counting year made profit or not. It 
can further lay down that the formula 
it has evolved and the statutory liability 
it provides in the Act shall apply only 
to certain establishments and not to alL 
Since there was no such statutory obliga- 
tion under any previous Act, there would 
not be any question of Parliament having 
to delete either such obligation or right 
In such circumstances, since Parliament 
is providing for such a right and obliga- 
tion for the first time there would be no 
question also of its having to insert in 
the Act an express provision of exclu- 
sion. In other words, it has not to pro- 
vide by express words that henceforth 
no bonus shall be payable under the 
Industrial Disputes Act or other corres- 
ponding Act as those Acts did not con- 
fer any statutory right to bonus. 

(Paras 7, 7A) 

Parliament by enacting Section 1 (3) 
excluded only petty establishments. If, 
while doing so, it expressly excluded as 
a matter of policy certain petty establish- 
ments in view of the recommendation of 
the Commission in that regard, viz., that 
file application of the Act would lead to 
harassment of petty proprietors and dis- 
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sector though employing, more than 20 
persons the employees m both these 
establishments cannot claim bonus de- 
hors the Act (Para 18) 
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harmony between them and their em- 
ployees, it cannot be said that Parliament 
did not intend or was not aware of the 
results of exclusion of employees of such 
petty establishments. 

(Paras 10, 11) 
The exemption of establishments in 
public sector is enacted with a deliberate 
object, viz, not to subject such establish- 
ments to the burden of bonus which are 
conducted without any profit motive and 
are run for public benefit. The exemp- 
tion in Section 32 (x) is, however, a limit- 
ed one, for, under Section 20 if a public 
sector establishment were in any account- 
ing year to sell goods produced or manu- 
factured by it in competition with an 
establishment in private sector and the 
income from such sale is not less than 
the 20 per cent of its gross income, it 
would be liable to pay Bonus under the 
Act Once again it is clear that in ex- 
empting public sector establishments. 
Parliament had a definite policy m mind. 

(Para 12) 

If the contention that the object of Sec- 
tion 32 was only to exempt the establish- 
ments therein enumerated from the ap- 
plication of the bonus formula enacted 
m the Act, but that the employees of 
those establishments were left at liberty 
to claim and get bonus under the machi- 
nery provided by the Industrial Disputes 
Act and other corresponding Acts were 
accepted the very object of enacting Seo* 
tion 32 would be frustrated. 

(Para 14) 

Besides, the acceptance of this conten- 
tion would result in certain anomalies 
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tion, the background and the circum- 
stances in which the Act was enacted, 
the obj'ect of the Act and its scheme, it 
is not possible to accept the construction 
that the Payment of Bonus Act is nof 
on exhaustive Act dealing comprehen- 
sively with the subject-matter of bonus 
in all its aspects or that Parliament still 
left it open to those to whom the Act 
does not apply by reason of its provisions 
either as to exclusion or exemption to 
raise a dispute with regard to bonus 
through industrial adjudication under the 
Industrial Disputes Act or other corres- 
ponding law. 

Thus "in view of the non-applicability 
of the Act to establishments, not being 
factories and which employ less than 
20 persons therein and tne exemption of 
employees in an establishment in public 
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In C. A. No. 1630 of 1967 
M/s E C. Agrawala, Champat Rai 
and Miss Santosh Gupta, Advocates, for 
Appellants, M/s M K. Ramamurthy and 
M. V Goswami, Advocates, for Respon- 
dent No 1. 

In C A. No. 1721 of 1967. t 
Mr. C K. Daphtary, Attorney-General 
for India, (M/s G. B Pal and S. K- 
Dholakia, Advocates and Mr. O C. 
Mathur, Advocate of M/s. J. B. Dada- 
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clianji and Co. with him), for Appellants; 
Mr. II . R. Gokhale, Senior Advocate 
(Mr. M. K. Ramamurthi, Mrs. Shyamala 
Pappu and Mr. Vineet Kumar, Advocates, 
with him), for Respondents. 

The following Judgment of the Court 
was delivered by 

SBOELAT, J.: In Civil Appeal No. 1630 
of 1967, workmen engaged by certain 
chillies and kirana shops in . Madras and 
who were members of the respondent 
Union made a demand on December 13, 
1965 for bonus for the year 1964-65 
equivalent to four months’ wages. .Con- 
ciliation proceedings having failed, the 
dispute was referred to the Industrial 
Tribunal, Madras. In Civil Appeal No. 
1721 of 1967, the appellant company is 
admittedly an establishment in pub lie 
sector to which section 20 of the Pay- 
ment of Bonus Act, 21 of 1965 (herein- 
after referred to as the Act) does not 
apply. In both these cases, the Tribu- 
nals held that though the Act did not 
apply, in the first case by reason of Sec- 
tion 1 (3) and in the other by reason of 
section 32 (x), the employees were enti- 
tled to • claim bonus and awarded their 
claims in C. A. No. 1630 of 1967. These 
appeals by special leave challenge the 
correctness of the view taken by the Tri- 
bunals as to the scope and nature of the 
Act.- 

2. The question for decision in both 
the appeals is whether in view of the 
non-applicability of the Act to establish- 
ments, not being factories and which 
employ less than 20 persons therein as 
the appellants in appeal No. 1630 of 1967 
are, and the exemption of employees in 
an establishment in public sector though 
employing more than 20 persons as the 
appellant company in appeal No. 1721 
of 1967, is under section 32 (x) of the 
Act, the employees in both these esta- 
blishments could claim bonus dehors the 
Act. The question depends upon the 
true view of certain provisions and the 
scope of tire Act. But before we take 
upon ourselves the burden of construing 
these provisions, it is necessary to refer 
briefly to the history of the question of 
bonus, the background and the circum- 
stances in which the Act was passed. 
This is permissible for the limited pur- 
pose of appreciating the mischief Parlia- 
ment had in mind and the remedy which 
it wanted to provide for preventing that 
mischief and not for the purpose of aid- 
ing us in construing the provisions of the 
Act 


2A. As early as 1584 , in Hevdon’s 
case, (1584) 76 ER 637 it was said that 
for the sure and true inteipretation of 
all statutes in general” four things are 
to be considered: (i) What was the com- 
mon law before the making of the Act, 
(ii) What was the mischief and defect for- 
which the common law did not provide, 
(hi) What xemedy the Parliament- hath 
resolved and appointed to cure the 
disease of the Commonwealth, and (iv) 
the true reason of the .remedy. In Ben- 
gal Immunity Company Limited v. The 
State of Bihar, (1955) 2 SCR 603 = (AIR 
1955 SC 661) this Court approved the 
rule in Hevdon’s case, (1584) 76 ER 637 
(supra) and in construing Article 286 of 
the Constitution observed at p. 633 (of 
SCR) = (at p. 675 of AIR) as follows:— 

“In order to properly interpret the 
provisions of that Article it is, therefore, 
necessary to consider how the matter 
stood immediately before the Constitu- 
tion came into force, what the mischief 
was for which the old law did not pro- 
vide and the remedy which has been pro- 
vided by the Constitution to cure that 
mischief.” 

In The Corporation of the City of 
Nagpur v. Its Employees, (1960) 2 SCR 
942 = (AIR 1960 SC 675) the question 
was as to the meaning of the word “in- 
dustry” in section 2 (14) of the C. P. and 
Berar Industrial Disputes (Settlement) 
Act (23 of 1947). This Court said that 
“if the word were to be construed in its 
ordinary sense every calling, service, em- 
ployment of an employee or any business, 
trade or calling of an employer would be 
an industry. But such a wide meaning 
appears to overreach the object for which 
the Act was passed. The Court, there- 
fore, found it necessary to limit the scope 
of the said word having regard to the 
aim, scope and the object of the Act 
Relying on the four tests laid down in 
Heydon’s case, (1584) 76 ER 637 the 
Court considered the fundamental basis 
of the definition of industry, viz., relation- 
ship between employees and employers, 
the long title and the preamble of tire 
Act shoving the object of passing the 
Act, the historical background for pass- 
ing it and held that “it is manifest that 
the Act was introduced as an important 
step in achieving social justice, to ame- 
liorate the conditions of sendee of the 
labour in organised activities than to any- 
thing else and therefore the Act was not 
intended to reach the personal services 
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which do not depend on the employment 
of labour force". Similarly in R. M« D. 
Chamarbaugwalla v. The Union of India, 
1957 SCR 930 = (AIR 1957 SC 628) the 
question arose whether looking to the 
general words used in Section 2 (d) of 
the Prize Competitions Act, 42 of 1955 
the words prize competition’ included 
not merely competitions of a gambling 
nature but also those in which success 
depended to a substantial degree on skill. 
In construing the said definition, the 
Court gave a restricted meaning to the 
words prize competition" as meaning 
only competitions as were of a gambling 
nature. In doing so, the Court approved 
the principles of construction stated in 
the case of the Bengal Immunity Co. Ltd. 
(1955) 2 SCR 003 = (AIR 1955 SC 661) 
and held dial “in. interpreting an enact- 
ment the Court should ascertain the in- 
tention of die legislature not merely from 
a literal meaning of the words used but 
also from such matters as the history of 
the legislation, its purpose and the mis- 
chief it seeks to suppress". For consi- 
dering the intention of Parliament not 
merely from the literal meaning of the 
definition in Section 2 (d) but also from 
the history of the legislation the Court 
looked into the Bombay Lotteries and 
Prize Competitions Control and Tax Act, 
1948, how it could be and was evaded 
by the promoters of lotteries by shifting 
the venue of their business to the neigh- 
bouring State of Mysore, the concerted 
action taken by the adjoining States, the 
resolutions passed by each of them call- 
ing upon Parliament to undertake legisla- 
tion, the fact of Parliament having pass- 
ed the law and its preamble reciting the 
fact of the State legislatures having ask- 
ed it to pass such a law. Having done 
that, the Court observed at p. 638 (of 
SCR) w (at p. 632 of AIR): 

“Having regard to the circumstances 
u n de r which the resolutions came to be 
passed, there cannot be any reasonable 
doubt that the law which the State Legis- 
latures moved Parliament to enact under 
Article 252 (1) was one to control and 
regulate prize competitions of a gamb- 
ling character. Competitions in which 
success depended substantially on skill 
could not have been in the minds of the 
legislatures which passed those reso- 
lutions. Those competitions had not 
been the subject of any controversy in 
Court. They had not done any harm to 
the public and had presented no pro- 
blems to the State and at no time had 


there been any legislation directed to 
regulating them". 

Though, five Court refused to loot at the 
statement of objects and reasons for the 
purpose of construing Section 2 (d), it 
held that “having regard to the history 
of the legislation, the declared object 
thereof and the wording of the statute” 
the words had to be given a restricted 
me anin g. In Central Bank of India v. 
Their Workmen, (1960) 1 SCR 200 = 
(AIR 1960 SC 12) the Court in constru- 
ing section 10 (1) (b) of the Banking 
Companies Act, 10 or 1949 again looked 
at the legislative history to ascertain the 
object of passing the Act and the mis- 
chief it sought to remedy, but declined 
to use the statement of objects and rea- 
sons to construe the section on the ground 
that the statement could not control the 
actual words used in the section. (Cf. 
also State of West Bengal v. Union of 
India, (1964) 1 SCR 371= (AIR 1963 

SC 1241).) In S. Azeez Basha v. Union 
of India, W. Ps. Nos. &i, 174, 188, 241 
and 244 of I960, D/- 20-10-1967 = (AIR 
1968 SC 662) the petitioners challenged 
the validity of the Aligarh Muslim Uni- 
versity (Amendment) Act, 62 of 1951 and 
the Aligarh Muslim University (Amend- 
ment) Act, 19 of 1965 as violating Arti- 
cle 80 (1) of the Constitution. This Court 
went into the history of the establish- 
ment of the University to ascertain whe- 
ther it was set up by the Muslim mino- 
rity and as such entitled to rights under 
Article 80 and held that it was not set 
by the minority but in fact establish- 
by the Government of India by pass- 
ing the Aligarh Muslim University Act, 
1920 (Cf. Crawford on Statutory Con- 
struction (3rd Ed.) pages 482-483). There 
is thus ample authority justifying the 
Court in looking into the history of the 
legislation, not for the purpose of con- 
struing the Act but for the limited pur- 
pose of ascertaining the background, the 
conditions and the circumstances which 
led to its passing, the mischief it was 
intended to prevent and toe remedy it 
furnished to prevent such mis chief. The 
statement of objects and reasons also can 
be legitimately used for asce rtainin g the 
object which the legislative had in mind, 
though not for construing the Act. 

8. What were toe conditions prevail- 
ing at the time when toe Act was passed 
and what was the object which Parlia- 
ment had in mind in passing it? Bonus 
was originally regarded as a gratuitous 
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payment by an employer to his em- 
ployees. The practice o £ paying bonus 
as an ex gratia payment had its early 
toots in the textile industry in Bombay 
end Ahmedabad. In 1917 and 1918 an 
increase o£ 10 and 15 per cent of wages 
•was granted as war bonus to the textile 
workers by the employers. In October, 
1920, a Committee appointed by the 
Bombay Mfllowners recommended to the 
member mills payment of bonus equal to 
one month’s pay. Similarly bonus was 
declared in 1921 and 1922. It appears 
that trading conditions in the industry 
having deteriorated, the millowners de- 
clared in July 1923 that they would be 
unable to pay bonus for 1923. There- 
upon a strike began which became gene- 
ral towards the end of January 1924. In 
February 1924, a bonus dispute Com- 
mittee was appointed by the Government 
of Bombay to consider the nature of, the 
conditions and the basis of bonus which 
had been granted to the employees in 
the textile mills and to declare whether 
the employees had established any en- 
forceable claim, customary, legal or equit- 
able. The Committee held that they 
had not established any enforceable 
claim, customary, legal or equitable, to 
an annual payment of bonus which could 
be upheld in a Court The years that 
followed were years of depression and 
no major dispute about bonus arose, al- 
though bonuses were given on ad hoc 
basis by a few industrial undertakings. 
During the Second World War, manage- 
ments of textile mills paid cash bonus 
equivalent to a fraction of the surplus 
profit but this was also voluntary pay- 
ment to keep labour contended. Dis- 
putes for payment of bonus for the years 
1948 and 1949 arose in the Bombay tex- 
tile industry. On the said dispute hav- 
ing been referred to the Industrial Court, 
that Court expressed the view that since 
both labour and capital contributed to 
the profits of the industry both were en- 
titled to a legitimate return out of the 
profits and evolved a formula for charg- 
ing certain prior liabilities on the gross 
profits of the accounting year and award- 
ed a percentage of the balance as bonus. 
The Industrial Court excluded the mills 
which had suffered loss from the liability 
to pay bonus. In appeals against the 
said awards, the Labour Appellate Tri- 
bunal approved broadly the method of 
computing bonus as a fraction of the sur- 
plus profit According to this formula, 
which has since been referred to as the 


Full Bench formula, the surplus avail- 
able for distribution is to be determined 
after debiting certain prior charges from 
gross profits, viz., (1) provision for de- 
preciation, (2) reservation for rehabilita- 
tion, (3) return of 6 per cent on paid-up 
capital, and (4) return on working capital 
at a rate lower than the one on foe paid- 
up capital. In Muir Mills Company v. 
Suti Mills Mazdoor Union, Kanpur, 
(1955) 1 SCR 991 = (AIR 1955 SC 170), 
Baroaa Borough Municipality v. Its 
Workmen, 1957 SCR 33 = (AIR 1957 SG 
110), The Shree Meenakshi Mills Ltd. 
v. Their Workmen, 1958 SCR 878= 
(AIR 1958 SC 153) and State of 
Mysore v. The Workers of Gold Mines, 
1959 SCR 895=(AIR 1958 SG 923) this 
Court laid down (1) that bonus was not 
a gratuitous payment nor a deferred 
wage, and (2) that where wages fall short 
of foe living standard and foe industry 
makes profit part of which is due to foe 
contribution of labour, a claim for bonus 
may legitimately be made by foe work- 
men. The Court, however, did not exa- 
mine foe propriety nor foe order of priori- 
ties as between foe several charges and 
their relative importance nor did it exa- 
mine foe desirability of making any alte- 
rations in foe said formula. These ques- 
tions came to be examined for foe first 
time in Associated Cement Companies 
Ltd. v. Its Workmen, 1959 SCR 925 = 
(ADR 1959 SC 967) where foe said for- 
mula was generally approved. Since 
that decision, this Court has accepted in 
several cases foe said formula. The 
principal features of foe formula are that 
each year for which bonus is claimed is 
a self-contained unit, that bonus is to be 
computed on foe profits of foe establish- 
ment during that year, that foe gross 
profits are to be determined after debit- 
ing foe wages and dearness allowance 
paid to foe employees and other items 
of expenditure against total receipts as 
disclosed by foe profits and loss account, 
and that against such gross profits foe 
aforesaid four items are to be deducted 
as prior charges. The formula was not 
based on any legal right or liability, its 
object being only to distribute profits 
after reasonable allocations for the afore- 
said charges. Attempts were thereafter 
made from time to time to have foe said 
formula revised but they were rejected 
first in A. C. CTs. case, 1959 SCR 925 = 
(AIR 1959 SC 967) (supra) and again 
in The Ahmedabad Miscellaneous Indus- 
trial Workers’ Union y. The Ahmedabad 
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Electricity Co Ltd , (1962) 2 SCR 934 — 
(AIR 1962 SC 1255) where it was ob- 
served that the plea lor revision raised 
an issue which affected all industries and, 
therefore, before any change was made 
all industries and their workmen had to 
be heard and their pleas considered The 
Court, therefore, suggested that the ques- 
tion of revising the formula should be 
‘comprehensively considered by a high 
powered Commission” Taking up the 
aforesaid suggestion, the Government of 
India appointed a Commission, by its 
resolution dated December 6, 1961, the 
terms of reference whereof were, inter 
aha, 

1 to define the concept of bonus and 
to consider in relation to industrial em- 

loyment the question of payment of 
onus based on profits and recommend 
principles for computation of such bonus 
and methods of payment, 

2 to determine what the prior charges 
should be in different circumstances and 
how they should be calculated, 

3 to determine conditions under 
which bonus payment should be made 
unit', vise, mdustrywise and industry-cum- 
regionwise, 

4 to consider whether there should bo 
lower limits irrespective of loss In parti- 
cular establishment and upper limits for 
distribution in one year and, if so, the 
manner to carry forward the profits and 
losses over a prescribed penou, and 

5 to suggest an appropriate machi- 
nery and method for settlement of bonus 
disputes. 

After an elaborate enquiry, the Commis- 
sion made the following amongst other 
recommendations 

I That bonus was paid to the workers 
as share m the prosperity of the establish- 
ment and that the basic scheme of the 
bonus formula should be adhered to viz., 
determination of bonus as a percentage 
of gross profits reduced by the following 
pnor charges, viz., normal depreciation 
allowable under the Indian Income Tax 
including multiple shifting allowance, 
income tax and super tax at the current 
standard rate applicable for the year for 
which tax is to be calculated out not 
super profits tax, return on. paid-up capi- 
tal raised through preference shares at 
the actual rate of dividend payable, on 
other paid-up capital at 7 per cent and 
on reserves used as capital at 4 per cent 
The Commission did not recommend 
provision for rehabilitation 
2. That 60 per cent of the available 
surplus should be distributed as bonus 
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and excess should be carried forward and 
taken into account in tho next year; the 
balance of 40 per cent should remain 
with the establishment into which should 
merge the saving in tax on bonus and 
the aggregate balance thus left to tho 
establishment should be used for pay- 
ment of gratuity, other necessary re- 
serves, rehabilitation in addition to the 
provision made by way of depreciation 
in the pnor charges, annual provision re- 
quired for redemption of debentures, etc. 

3. That the distinction between the 
basic wages and dearness allowance for 
the purpose of arriving at the bonus quan- 
tum should be done away with ana 
bonus should be related to wages and 
dearness allowance taken together, 

4 That minimum bonus should be 4 
per cent of the total basic wage and 
dearness allowance paid during the year 
or Rs 40 to each employee, whichever 
is higher, and in the case of children 
the minimum should be equivalent to 
4% of their basic wage and dearness 
allowance, or Rs 25 whichever is higher; 

5 That the maximum bonus should be 
equivalent to 20 per cent of the total 
basic wage and dearness allowance paid 
during the year, 

6 That the bonus formula proposed 
should be deemed to include bonus to 
employees drawing a total basic pay and 
dearness allowance upto Rs. 1600 p m. 
regardless of whether they were work- 
men as defined in the Industrial Disputes 
Act, 1947 or other corresponding Act 
provided that quantum of bonus payable 
to employees drawing total basic pay and 
allowance over Rs 750 p m should be 
limited to what it would be if their pay 
and dearness allowance were Rs. 750 
p. m. 

7. That the formula should not apply 
to new establishments until they re- 
couped all early losses including arrears 
of normal depreciation subject to the 
time limit of 0 years, and 

8. That the scheme should be applied 
to all bonus matters relating to the ac- 
counting year ending on any day in the 
calendar year 1962 except in those mat- 
ters in which settlements had been 
reached or decisions had been given 
The fact that the Government of India 
accepted the majority of the Commis- 
sion’s recommendations is clear from the 
Statement of Objects and Reasons attach- 
ed to Bill No 49 of 1965 which they 
sponsored in Parliament The Statement 
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inter alia, states that a "tripartite Com- 
mission was set up by the Government 
of India by resolution dated 6th Decem- 
ber 1961 to consider in comprehensive 
manner the question of payment of bonus 
based on profits to employees employed 
in establishments and to make recom- 
mendations to the Government. The 
Commission’s report containing the re- 
commendations was received by tire Gov- 
ernment on 24th January, 1964. By re- 
solution dated 2nd September, 1964, Gov- 
ernment announced acceptance of the 
Commission’s recommendations subject 
to a few modifications as were mentioned 
therein”. To implement these recom- 
mendations the Payment of Bonus Ordi- 
nance, 1965 was promulgated on May 29, 
1965. Since the Ordinance was replaced 
by die present Act published on Septem- 
ber 25, 19S5, it is unnecessary to examine 
its provisions. Thus, bonus which was 
originally a voluntary payment acquired 
under the Full Bench formula the charac- 
ter of a right tc share in the surplus pro- 
fits enforceable through the machinery 
of the Industrial Disputes Act, 1947 and 
other corresponding Acts. Under the 
Act liability to pay bonus has now be- 
come a statutory obligation imposed on 
the employers. From the history of the 
legislation it is clear (1) that the Govern- 
ment set up a Commission to consider 
comprehensively the entire question of 
bonus in all its aspects; and (2) that the 
Commission accordingly considered the 
concept of bonus, the method of compu- 
tation, the machinery for enforcement 
and a statutory .formula in place of the 
one evolved by industrial adjudication. 

4. We proceed next to examine some 
of the provisions of the Act and its 
scheme. 

5. The preamble of the Act states that 
it is to provide for payment of bonus in 
certain establishments and for matters 
connected therewith. Section 1 (3) pro- 
vides that it shall apply "save as other- 
wise provided in the Act” to (a) every 
factory and (b) every other establishment 
in which 20 or more persons are employ- 
ed on any day during the accounting 
year. We may note that this sub-section 
is in consonance with one of the Com- 
mission’s recommendations, viz., that its 
bonus formula should not be applied to 
small shops and establishments which are 
not factories and which employ less than 
20 persons. Having made clear that the 
Act is to apply only to those establish- 
ments mentioned in sub-section (3), sub- 


section (4) provides that the Act shall 
have effect in respect of the accounting 
year 1964 and every subsequent year. 
‘'Allocable surplus” under Section 2 (4) 
means 67 per cent in cases falling under 
clause (a) and 60 per cent in other cases 
of the available surplus. Section 2 (6) 
defines ‘available surplus’ to mean avail- 
able surplus as computed under Sec. 5. 
Section 2 (15) defines "establishment in 
private sector” to mean any establishment 
other than an establishment in public 
sector. Section 2 (16) defines “establish- 
ment in public sector” as meaning (a) a 
Government company as defined in Sec- 
tion 617 of the Companies Act, 1956, and 
(b) a Corporation in which not less than 
40 per cent of its capital is held by Gov- 
ernment or the Reserve Bank of India 
or a Corporation owned by Government 
or tire Reserve Bank of India. “Gross 
profits” as defined by Section 2 (18) 
means gross profits calculated under 
Section 4. Sections 4 and 5 provide for 
computation of gross profits and avail- 
able surplus after deducting therefrom 
the sums referred to in Section 6, viz., 
depreciation admissible under See. 32 (1) 
of the Income-tax Act or the relevant 
Agricultural Income Tax Act, develop- 
ment rebate or development allowance 
admissible under the Income Tax Act 
and such other sums as are specified in 
the third Schedule. Section 7 deals 
with calculation of direct tax. Sections 
8 and 9 deal with eligibility of and dis- 
qualification from receiving bonus. Sec- 
tions 10 to 15 deal noth minimum and 
maximum bonus and the provisions for 
‘set off and ‘set on’. Sections 18, 19, & 21 
to 31 deal with certain procedural and al- 
lied matters. Section 20 deals with certain 
establishments in public sector to which 
the Act is made applicable in certain 
events. Section 32 excludes from the 
application of the Act certain categories 
of employees and certain establishments 
therein specified. Section 34 provides 
for the overriding effect of the Act not- 
withstanding anything inconsistent there- 
with contained in ' any other law for the 
time being in force or in terms of any 
award, agreement, settlement or contract 
of service made before May 29, 1965. 
Section 35 saves the provisions of the 
Coal Mines Provident Fund and Bonus 
Schemes Act, 1948 or any scheme made 
thereunder. Section 35 empowers an ap- 
propriate Government having regard to 
the financial position and other relevant 
circumstances of any establishment or 
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to investigation and settlement of indus- 
trial disputes and provides machinery 
therefor. Therefore the distinction there 
made between that Act and the other 
laws does not seem to be of much point 
It is thus dear that by providing in Sec- 
tion 89 that the provisions of this Act 
shall be in addition to and not in dero- 
gation of those Acts, Parliament wanted 
to avail of those Acts for investigation 
and settlement of disputes which may 
arise under this Act The distinction be- 
tween Section 22 and Section 89, there- 
fore, is that whereas Section 22 by fiction 
makes the disputes referred to therein 
industrial disputes and applies the pro- 
visions of the Industrial Disputes Act 
and other corresponding laws for the in- 
vestigation and settlement thereof. Sec- 
tion 89 makes available for the rest of 
the disputes the machinery provided in 
that Act and other corresponding laws 
for adjudication of disputes arising under 
this Act Therefore, mere is no question 
of a right to bonus under the Industrial 
Disputes Act or other corresponding Acts 
having been retained or saved by Sec- 
tion 89. Neither the Industrial Disputes 
Act nor any of the other corresponding 
laws provides for a right to bonus. Item 
5 in Schedule 3 to the Industrial Dis- 
putes Act deals with jurisdiction of tri- 
bunals set up under Sections 7, 7-A and 
7-B of that Act, but does not provide 
for any right to bonus. Such a right is 
statutorily provided for the first time 
by this Act, 

CA. Mr. Ramamurti and Mr. Gokhale 
for the respondents, however, sought to 
make the following points: 

1. The Act applies only to certain 
establishments and its preamble and 
Section 1 (8) show to which of them it 
is expressly made applicable; 

2. Under Section I (3), the Act is 
made applicable to all factories and esta- 
blishments in which 20 or more persons 
are employed except those “otherwise 

S rovided in the Act". It means that 
re Act does not apply (i) to factories 
and establishments otherwise provided in 
the Act, and (ii) to establishments which 
have less than 20 persons employed. The 
Act, therefore, is not a comprehensive 
Act but applies only to factories and 
establishments covered, by Section I (3); 

8. There is no categorical provision in 
the Act depriving the employees of fac- 
tories and establishments not covered by 
or otherwise saved in the Act of bonus 


which they would be entitled to under 
any other law; 

4. That being so, the employees of 
establishments to which the Act is not 
made applicable would still be entitled to 
bonus under a law other than the Act 
although they are not entitled to the 
benefit of the Act; 

5. Parliament was aware of the fact 
that employees in establishments other 
t han those to which the Act applies 
were getting bonus under adjudication 
provided by the Industrial Disputes Act 
and other s i milar Acts. If it intended to 
deprive them of such bonus surely it 
would have expressed so in the Act; 

6. Section 89 in clear terms saves the 
right to claim bonus under the Industrial 
Disputes Act or any corresponding law 
by providing that the provisions of this 
Act shall be in addition to and not in 
derogation of the provisions of those 
Acts. 

7. It is true that the preamble states 
that the Act is to provide for payment 
of bonus to persons employed in certain 
establishments and Section I (3) provides 
that the Act is to apply, save as other- 
wise provided therein, to factories and 
every other establishment in which 20 or 
more persons are employed. Sub-sec- 
tion (4) of Section I also provides that 
the Act is to have effect in relation to 
such factories and establishments from 
the accounting year commencing on any 
day in 1964 and every subsequent ac- 
counting year. But these provisions do 
not, for mat reason, necessarily mean 
that the Act was not intended to be a 
comprehensive and exhaustive law deal- 
ing with the entire subject of bonus and 
the persons to whom it should apply. 
Even where an Act deals comprehen- 
sively with a particular subject-matter, 
foe legislature can surely provide that 
it shall apply to particular persons or 
groups of" persons or to specified insti- 
tutions only. Therefore, foe fact that 
foe preamble states that foe Act shall 
apply to certain establishments does not 
necessarily mean that it was not intend- 
ed to be a comprehensive provision deal- 
ing with foe subject-matter of bonus. 
While dealing with foe subject-matter of 
bonus foe legislature can lay down as a 
matter of policy that it will exclude from 
its application certain types of establish- 
ments and also provide for exemp- 
tion of certain other types of establish- 
ments even though such establishments 
would otherwise fall within the scope of 
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the Act The exclusion of establish- 
ments where less than 20 persons are em- 
ployed in Secbon 1 (3) therefore it is 
iOt a criterion suggesting that Parlia- 
ment has not dealt with the subject-mat- 
ter of bonus comprehensively in the Act 
7A- As already seen, there was until 
the enactment of this Act no statute 
under which payment of bonus was a 
statutory obligation on the part of an 
employer or a statutory right therefore 
of an employee Under the Industrial 
Disputes Act 19^7 and other correspond- 
ing Acts, workmen of industrial esta- 
blishments as defined therein could raise 
an industrial dispute and demand by 
way of bonus a proportionate share in 
profits and Industrial Tribunals could 
under those Acts adjudicate such dis- 
putes and oblige the employers to pay 
bonus on the principle that Doth capital 
and labour had contributed to the mak- 
ing of the profits and, therefore, both 

I '"ere entitled to a share therein. The 
ght to the payment of bonus and the 
bhgation to pay it arose on principles 
£ equity and fairness in settling such 
isputts under the machinery provided 
y the Industrial Acts and not as a sta- 
itory right and liability as provided for 
he first time by the present Act In 
iroviding such statutory liability, Par- 
iament nas laid down a statutory for- 
mula on which bonus would be calculat- 
'd irrespective of whether the establish- 
nent in question has during a particular 
lccounting year made profit or not. It 
can further lay down that the formula it 
has evolved and the statutory liability it 
provides in the Act shall apply only to 
certain establishments and not to alL 

| c ’mce there was no such statutory obh- 
abon under any previous Act, there 
rould not be any question of Parliament 
aving to delete either such obligation 
t nght In such circumstances, since 
’arhament is providing for such a right 
:nd obligation for the first time there 
rould be no question also of its having 
ro insert in the Act an express provision 
of exclusion In other words, it has not 
to provide by express words that bence- 
jforth no bonus shall be payable under 
Jtbe Industrial Disputes Act or other cor- 
jresponding Act as those Acts did not 
(confer any statutory nght to bonus. 

S It will be noticed that though 
the Industrial Disputes Act confers sub- 
stantive rights on workmen with regard 
to lay off, retrenchment compensation, 
etc. it does not create or confer any 
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such statutory right as to payment to 
bonus. Bonus was so far the creature 
of industrial adjudication and was made 
payable by the employers under the 
machinery provided under that Act and 
other corresponding Acts enacted for in- 
vestigation and settlement of disputes 
raised thereunder. There was, therefore, 
no question of Parliament having to 
delete or modify Item 5 in the Third 
Schedule to Industrial Disputes Act or 
any such provision in any corresponding 
Act or its having to exclude any right to 
bonus thereunder by any categorical 
exclusion in the present Act 
9. But the argument was that if the 
Act were to be held as an exhaustive 
statute dealing with the subject of bonus, 
three results would follow which could 
never have been expected much less in- 
tended by Parliament These results 
would be: (i) that employees in esta- 
blishments engaging less than 20 persons 
would get no bonus at all either under 
the Act or under industrial adjudication 
provided for by the Industrial Disunites 
Act and other corresponding Acts. Smce 
such employees were so far getting 
bonus as a result of industrial adjudica- 
tion, Parliament could never have intend- 
ed to deprive them of such benefit, (u) 
that employees in public sector Corpora- 
tions and Companies would get no bonus 
either under the Act or under the Indus- 
trial Disputes Act or other corresponding 
law, and (m) that such a construction 
would have the effect of impliedly re- 
pealing and negating the provisions of 
the Industrial Disputes Act and other 
corresponding laws. 

10. Though Section 1 (3) excludes sn 
establishment other than a factory hav- 
ing less than 20 employees from the 
application of the Act, all establishments 
which are factories irrespective of the 
number of persons employed therein 
and all establishments which are not fac- 
tories but are having 20 or more em- 
ployees are covered by the Act There- 
fore, only small establishments having 
less than 20 employees and which are 
not factories are excluded. Even in such 
cases if any establishment were to have 
20 or more persons employed therein on 
any day in any accounting year, the Act 
would apply to such an establishment 
It is, therefore, clear that Parliament by 
enacting Section 1 (3) excluded only petty 
establishments. 

1L We are not impressed by the 
argument that Parliament in excluding 
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such petty establishments could not have 
intended that employees therein who 
Were getting bonus under the Full 
Bench Formula should lose that benefit. 
As aforesaid. Parliament was evolving 
for the first time a statutory formula in 
regard to bonus and laying down a legis- 
lative policy in regard thereto as to the 
classes of persons who would be entitled 
to bonus thereunder. It laid down the 
definition of an 'employee’ far more 
wider than the definition of a ‘workman’ 
in the Industrial Disputes Act and the 
other corresponding Acts. If, while do- 
ing so, it expressly excluded as a matter 
of policy certain petty establishments in 
view of the recommendation of the Com- 
mission in that regard, viz., that the ap- 
plication of the Act would lead to harass- 
ment of petty proprietors and dishar- 
mony between them and their emplo- 
yees, it cannot be said that Parliament 
did not intend or was not aware of the 
results of exclusion of employees of such 
petty establishments. 

12. It is true that the construction 
canvassed on behalf of the appellants 
leads, as argued by counsel for the res- 
pondents, to employees in public sector 
concerns being deprived of bonus which 
they would be getting by raising a dis- 
pute under the Industrial Disputes Act 
and other corresponding statutes. But 
such a result occurs in consequence of 
the exemption of establishments in pub- 
lic sector from the Act, though such esta- 
blishments but for Section 32 (x) would 
have otherwise fallen within the purview 
of the Act. It appears to us that the 
exemption is enacted with a deliberate 
object, viz., not to subject such esta- 
blishments to the burden of bonus which 
are conducted without any profit motive 
and are run for public benefit The ex- 
emption in Sec. 32 (x) is, however, a 
limited one, for, under Section 20 if a 
public sector establishment were in any 
accounting year to sell goods produced 
or manufactured by it in competition 
with an establishment in private sector 
and the income from such sale is not less 
than the 20 per cent of its gross income, 
it would be liable to pay bonus under 
the Act. Once again it is clear that in 
exempting public sector establishments. 
Parliament had a definite policy in mind. 

13. This policy becomes all the more 
’discernible when the various other cate- 
gories of establishments exempted from 
lie Act by Section 32 are examined. An 
insurer carrying on general insurance 


business is exempted under clause (i) in 
view of certain provisions of the Insu- 
rance Act, 1936 and the Insurance 
(Amendment) Act, 1950. In view of these 
provisions the FuE Bench formula could 
not be and was not in fact applied at 
any time to such insurance establish- 
ments. The Life Insurance Corporation 
of India is exempted under clause (i) 
because of its being a public sector con- 
cern having no profit motive and con- 
ducted in public interest. Clause (ii) of 
Section 32 exempts shipping companies 
employing seamen in view of Section 159 
(9) of the Merchant Shipping Act, 1958 
under which the Industrial Disputes Act 
was inapplicable to such seamen, the 
disadvantages that Indian Shipping Com- 
panies vis-a-vis foreign companies engag- 
ed in shipping would be put to if they 
were made to pay bonus and the obvious 
difficulties in applying the Act to such 
foreign companies engaging Indian sea- 
men. The exemption in respect of 
stevedore labour contained in clause (iii) 
also seems to have been provided for in 
view of the peculiar nature of employ- 
ment, the difficulty of calculating profits 
according to the normal methods and 
other such difficulties. The rest of the 
categories of establishments set out in 
Section 32 appear to have been exempted 
on the ground of (a) absence of any pro- 
fit motive, (b) their being of educational, 
charitable or public nature, and (c) their 
being establishments in public sector 
carried on in public interest. Building 
contractors appear to have been exempt- 
ed because of their work being contract 
job work, the infeasibility or applying 
the formula evolved in the Act and the 
problem of employees of such contrac- 
tors being more of evolving and enforc- 
ing a proper wage structure rather than 
of payment of bonus to them. 

14. It seems to us that if we were to 
accept the contention that the object of 
Section 32 was only to exempt the esta- 
blishments therein enumerated from the 
application of the bonus formula enact- 
ed in the Act, but that the employees 
of those establishments were left at 
liberty to claim and get bonus under the 
machinery provided by the Industrial 
Disputes Act and other corresponding 
Acts, the very object of enacting Section 
32 would be frustrated. Surely, Parlia- 
ment could not have intended to exempt 
those establishments from the burden of 
bonus payable under the Act and yet 
have left the door open for their cm- 



have made an express saving provision 
to that effect as it has done for em- 
ployees in Coal Mines. 

15. Besides, the construction sug- 
gested on behalf of die respondents, if 
accepted, would result in certain anoma- 
lies. Take two establishments in the 
same trade or industry, one engaging 20 
or more persons and the other less than 
20 The Ac* would be applicable to the 
former but not to the latter. If the res- 
pondents were to be right in their con- 
tention the employer in the former case 
would be liable to pay bonus at the rates 
laid down by the Art, i. e„ at tho rats 
of 4 per cent minfmum and 20 per cent 
maximum, but in the latter case the Act 
would not apply and though his esta- 
blishment is a smaller one, on the basis 
of the Full Bench Formula there would 
be a possibility of his having to pay 
bonus at a higher rate than 20 per cent, 
depending upon the quantum of profit 
made in that particular accounting year. 

10. Section 82 (vii) exempts from the 
applicability of the Act those employees 
who have entered before May 29, 1963 
into an agreement or settlement With 
their employers for payment of bonus 
baked with production Or productivity 


or aecuon oo wmcn empower tho appro- 
priate Government to exempt for a spe- 
cified period an establishment or class of 
establishments from tho operation of 
the Art; if it is of the opinion that it is 
not in public Interest to apply all or any 
of foe provisions of the Act to such esta- 
blishment or c lass of establishments. 
Smce the appropriate Government can 
exempt such an establishment or esta- 
blishments from foe operation cf foe 
Act on foe ground of public interest 
only, it cannot surely be that Parlia- 
ment rtul intended foot foe employees 
?t. ^nch ex empted establishment or esta- 
blishments _ can claim bonus through fa- 
rtustnal adjudication under fog Indcs- 
tnal Disputes Art or any such ccrres- 


17. We are also not impressed By 
foe contention that foe fact that Section 
*p provides that the provisions of this 
Act are in addition to and not in deroga- 
tion of foe Industrial Disputes Act or 
«py other corresponding law shows that 
Pa rli a m ent did not wish to do away with 
foe right to payment of bonus altogether 
to those who cannot either by reason of 
exclusion or exemption from foe Act 
Claim bonus under the Act Sadi a 
construction fallacious on twQ 
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grounds. Firstly because it assumes 
wrongly that the Industrial Disputes 
Act or any other law corresponding to 
it provided for a statutory right to pay- 
ment of bonus. All that those Acts pro- 
vided for, apart from rights in respect 
of lay out, retrenchment etc., a machi- 
nery for investigation and settlement of 
disputes arising between workmen and 
their employers. It is, therefore, incor- 
rect to say that the right to bonus under 
this Act is in addition to and not 
in derogation of any right to bonus under 
those Acts. Secondly, Section 89 be- 
came necessary because the Act does 
not provide any machinery or procedure 
for investigation and settlement of dispu- 
tes which may raise between employers 
and employees. In the absence of any 
such provision Parliament intended that 
the machinery and procedure under 
those Acts should be made available for 
the adjudication of disputes arising 
under or in the operation of the Act If, 
for instance, there is a dispute as to the 
computation of allocable surplus or as 
to quantum of bonus, or as to whether 
in view of Section 20 an establishment 
in public sector is liable to pay bonus, 
such a dispute is to be adjudicated under 
the machinery provided by the Indus- 
trial Disputes Act or other corresponding 
Acts. 

18. Considering the history of the 
legislation, the background and the cir- 
cumstances in which the Act was enact- 
ed, the object of the Act and its scheme, 
it is not possible to accept the construc- 
tion suggested on behalf of the respon- 
dents that the Act is not an exhaustive 
Act dealing comprehensively with the 
sub j'ect-m after of bonus in all its aspects 
or that Parliament still left it open to 
those to whom the Act does not apply 
by reason of its provisions either as to 
exclusion or exemption to raise a dispute 
with regard to bonus through industrial 
adjudication under the Industrial Dispu- 
tes Act or other corresponding law. 

19. We are, therefore, of the view 
that the construction given to the Act by 
the Tribunals was not correct and the 
orders passed by them have to be set 
aside. The appeals are allowed, but as 

_ the question as to the scope of the Act 
is raised in these appeals for the first 
time, there will be no order as to costs. 

RGD Appeals allowed. 
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J. C. SHAH, V. RAMASWAMI AND 
A. N. GROVER, JJ. 

The Income Tax Officer, District H (ii) 
Kanpur and others (In ah the Appeals), 
Appellants v. Mani Ram and others, 
Respondents. 

Civil Appeals No s. 814 to 822 of 19 66, 
D/- 20-8-1968. 

(A) Income-tax Act (1922), Ss. I8A (3) 
and 23B — Expression “any person who 
has not hitherto been assessed” cannot 
be interpreted to include a person who 
has only been provisionally assessed 
under S. 23B — Word “assessed” has to 
be read in its ordinary sense including 
every kind of assessment. 

Expression "any person who has not 
hitherto been assessed” in Sec. 18A (3) 
of the Income-tax Act, 1922 after tne 
Income Tax Amendment Act (Act 67 of 
1949) cannot be interpreted so as to in- 
clude a person who has only been pro- 
visionally assessed under section 23B of 
that Act In Sec. 18A (1) the expression 
“assessed” is used without any qualifica- 
tion or restriction as to whether the as- 
sessment should be a regular assessment 
or any other type of assessment under 
the Act It is also manifest that in sec- 
tion 18A sub-section (5) the two expres- 
sions “provisional assessment” and “regu- 
lar assessment” are expressly mentioned. 
The expression ‘'regular assessment f is 
also repeatedly used in Section 18A, sub- 
sections (6), (7), (8) and (9). Therefore 
there is no warrant for restricting the 
meaning of the word "assessed” in Sec- 
tion I8A (1) so as to include only a "regu- 
lar assessment* under Section 28 of the 
Act There is no reason why Parliament 
did not add the word "regularly” in the 
sub-section so as to qualify the word 
"assessed”. Since there is no such quali- 
fication, the word "assessed” in Sec. 18A 
(8) should be read in its ordinary sense 
as inducting every land of assessment in- 
ducting a provisional assessment under 
Section 2SB of the Act (Para 6) 

(B) Civil P. C. (1908), Preamble -< 
Interpretation of Statutes — Meaning of 
words — Subsequent Act does not afford 
any guidance for meaning of earlier Act 
unless both are laws on the same sub- 
ject and earlier Act is ambiguous. 

Generally speaking a subsequent Act 
of Parliament affords no useful guide 
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to the meaning of another Act which 
ceme into existence before the later one 
was ever framed. Under special cir- 
cumstances, the law does however admit 
of a subsequent Act to be resorted to 
for this purpose but the conditions under 
which the latter Act may be resorted to 
for the interpretation of the earlier Act 
are strict, both must be laws on the same 
subject and the part of the earlier Act 
which it is sought to construe must be 
ambiguous and capable of different 
meanings (1955) AC 690 & (1951) AC 
161 fee (1952) AC 401, BeL on. 

(Para 8) 

Cases Referred: Chronological Paras 
(1955) 1955 AC G96=(1955) 2 All 
ER 345, Kirkness (Inspector of 
Taxes) v John Hudson & Co. Ltd, 8 
(1952) 1952 AC 401=(1952) 1 All 
ER 531, Inland Revenue Com- 
missioner v. Dowdall O’Maho- 
ney & Co Ltd. 8 

(195 U 1951 AC 161=s 94 SJ 687 
In re, Mac Manasway 8 

M/s S K. Aiyar and R. N Sachthey, 
Advocates, for Appellants (in all the Ap- 
peals), M/s J P. Goyal, Sobhag Mai 
j«n and P N Pachaun, Advocates, for 
Respondents (in all the Appeals). 

The following Judgment of the Court 
was delivered by 

RAMASWAMI, J : — -In these appeals 
which have been heard together a com- 
mon question of law arises for determi- 
nation, that is, whether the expression 
“any person who has not hitherto been 
assessed” in Section 18A (3) of the In- 
come-tax Act, 1922 (hereinafter called 
the Act) after the Income Tax Amend- 
ment Act (Act 67 of 1949) should be in- 
terpreted so as to include a person who 
has only been provisionally assessed 
under Section 23B of that Act 
2. The respondents in these appeals 
are four persons — Mam Ram, jag- 
mob an, Kishandas, Bhagirathmal -—part- 
ners of Shn Kishan Das, DhanbitH, 

Kanpur They were members of a joint 
Hindu family carrying on business until 
they became divided in the middle of 
assessment year 1933-54. Thereafter 

they were carrying on the business in 
partnership. For the year 1933-54, the 
firm submitted a return showing loss. 
But in the next succeeding year 1954-55 
it disclosed a profit and submitted a re- 
turn All the tour partners filed returns 
individually on 27-9-1954 ahd they were 
provisionally assessed on their returns 


on 14-19-1954. But the regular assess- 
ment was made for this year only on 
27-2rl9o8. The firm continued to make 
profits m die subsequent yearn 1935-58, 
1956-57, 1957-58 and 1958-59 and the 
partners filed returns for their income 
for each of these years and were regu- 
larly assessed for these years under Sec- 
tion 23 sometime after 27-2-1953 The 
assessment order for 1958-59 was in fact 
made on 19-2-1959. It is not disputed 
that none of die four partners sent any 
estimate of the tax payable on their in- 
come as required by Section 18A of the 
Income Tax Act, 1922 or pay the tax 
in advance. Therefore, the Income-tax 
Officer, Kanpur while assessing them 
under Section 23 of the Act held that 
they were liable to pay interest under 
Section 18A. (8) and determined the 
amount payable by each in respect of 
each of the years on the basis of the in- 
come found taxable in the regular assess- 
ment. In addition he applied the provi- 
sions of Section 18A (9) (h) and imposed 
a penalty for each year of assessment by 
virtue of Section 28 read with Section 
18A (9) (b) of the Act The four partners 
preferred appeals to the Appellate Assis- 
tant Commissioner on the ground that 
the levy of interest and penalty was un- 
authorised. But the appeals 'were dis- 
missed. The partners applied in revision 
to the Commissioner of Income-tax 
under Section 33A (2), but the revision 
applications were dismissed. The respon- 
dents thereafter moved the Allahabad 
High Court for grant of a writ to quash 
the orders of the Income-tax Officer and 
of the Appellate Assistant Commissioner 
in appeal The applications for writ were 
allowed by Mr Justice S C Manchanda 
who held that Section 18A (3) could not 
apply to the facts of the case as there 
had been a provisional assessment 
under Section 23B in the year 1934. 
Against the decision of the Single Judge 
the appellants preferred appeals before 
tiie Division Bench. These appeals were 
dismissed by a common judgment of 
the Allahabad High Court dated 25th 
March, 1963. The present appeals are 
brought to this Court by special leave 
from the judgment of the Allahabad 
High Court dated 25th March, 1963 in 
the batch of appeals affirming the judg- 
ment of the Single Judge dated 25th 
May, 3950, in C W. M. No 1591 of 1902 
and the connected wnt applications. 

3. It is necessary at this stage to set 
out the provisions of Sections ISA, 23 
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and 23B of the Income-tax Act, 1922 as 
they stood at the material time: 

"18A (1) (a). In the case of income in 
respect of which provision is not made 
under Section 18 for deduction of in- 
come-tax at the time of payment, the 
Income-tax Officer may, on or after the 
1st day of April in any financial year, by 
order in writing, require an assessee to 
pay quarterly to the credit of the Central 
Government on the 15th day of June, 
15th day of September, 15th day of 
December and 15th day of March in 
that year, respectively, an amount equal 
to one-quarter of the Income-tax and 
Super-tax "payable on so much of such 
income as is included in his total income 
of the latest previous year in respect of 
which he has been assessed, if that total 
income exceeded the maximum amount 
not chargeable to tax in his case by two 
thousand five hundred rupees. Such 
income-tax and super-tax shall be calcu- 
lated at the rates in force for the finan- 
cial year in which he is required to pay 
the tax, and shall bear to the total 
amount of income-tax and super-tax so 
calculated on the said total income the 
same preparation as the amount of such 
inclusions bears to his total income or, 
in cases where under tire provisions of 
sub-section (1) of Section 17 both in- 
come-tax and super-tax are chargeable 
with reference to the total world income, 
shall bear to the total amount of income- 
tax and super-tax which would have been 
payable on his total world income of the 
said previous year had it been his total 
income the same proportion as the 
amount of such inclusions bears to his 
total world income. 

(2) • 0 ° * B 

(3) Any person who has not hitherto 
been assessed shall, before the 15th day 
of March in each financial year, if his 
total income of the period which could 
be the previous year for an assessment 
for the financial year next following is 
likely to exceed the maximum amount 
not chargeable to fax in his case by two 
thousand five hundred rupees, send to 
the Income-tax Officer an estimate of the 
tax payable by him on that part of his 
income to which the provisions of Sec- 
tion 18 do not apply of the said previous 
year calculated in the manner laid down 
in sub-section (D, and shall pay the 
amount on such of the dates specified in 
that sub-sections as have not expired, by 
1969 S. C./35 VH G— 4 


instalments which may be revised ac- 
cording to the proviso to sub-section (2). 

(5) e • * * • 

(6) Where in any year an assessee has 
paid tax under sub-section (2) or sub- 
section (3) on the basis of his own esti- 
mate, and the tax so paid is less than 
eighty per cent of the tax determined on 
the basis of the regular assessment, so 
far as such tax relates to income to 
which the provisions of Section 18 do 
not apply and so far as it is not due to 
variations in the rates of tax made by the 
Finance Act enacted for the year for 
which the regular assessment is made, 
simple interest at the rate of six per 
cent per annum from the 1st day of 
January in the financial year in which 
the tax was paid up to the date of the 
said regular assessment shall be payable 
by the assessee upon the amount by 
which the tax so paid falls short of the 
said eighty per cent 

o e o o o 

« o e o o 

(T) ° ° ° * ° 

(8) Where on making the regular as- 
sessment the Income-tax Officer finds 
that no payment of tax has been made 
in accordance with the foregoing provi- 
sions of this section, interest calculated 
in the maimer laid down in sub-section 
(6) shall be added to the tax as determin- 
ed on the basis of the regular assess- 
ment. - 

(9) If the Income-tax Officer, in the 
course of any proceedings in connection 
with the regular assessment, is satisfied 
that any assessee — 

(a) has furnished under sub-section (2) 
of sub-section (3) estimates of the tax 
payable by him which he knew or had 
reason to believe to be untrue, or 

(b) has without reasonable cause fail- 
ed to comply with the provisions of sub- 
section (3), the assessee shall be deemed 
in the case referred to in clause (a), to 
have deliberately furnished inaccurate 
particulars of his income and in (he case 
referred to in clause (b) to have failed 
to furnish the return of his. total income; 
and the provisions of Section 28, so far 
as may be, shall apply accordingly. 

O O O O 9 

(23) (1) If the Income-tax Officer is 
satisfied without requiring the presence 
of the assessee or the production by him 
of any evidence that a return made under 
Section 22 is correct and complete, he 
shall assess the total income of the 
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assessee, and stall determine the sum 
payable by him on the basis of such re- 
turn. 

(2.) If the Income-tax Officer is not 
satisfied without requiring the presence 
of the person who made the return or 
the production of evidence that a return 
made under Section 22 is correct and 
complete, he shall serve on such person 
a notice either to attend at the Income- 
tax Officer's Office or to produce, or to 
cause to be there produced, any evidence 
on which such person may rely in support 
of the return. 

(3) On the day specified in the notice 
issued under sub-section (2), or as soon 
afterwards as may be, the Income-tax 
Officer, after hearing such evidence as 
Such person may produce and such other 
evidence as the Income-tax Officer may 
require, on specified points shall, by an 
order in writing assess the total income 
of the assessed and determine the sum 
payable by him on tho basis of such as- 
sessment. 

(4) If any person fails to make the re- 
turn required by any notice given under 
sub-section (2) of Section 22 and has not 
made a return ot a revised return under' 
sub-section (3) of die same section or 
fail s to comply with all the terms of a 
notice issued under sub-section (4) of the 
same section or, having made a return, 
fails to comply with all the terms of a 
notice issued under sub-section (2) of 
this section, the Income-tax Officer shall 
make die assessment to the best of his 
Judgment and determine the sum pay- 
able by die assess ee on the basis of such 
assessment and, in the case of a firm, 
may refuse to register it or may cancel 
its registration if it is already registered. 

23B (1) The Income-tax Officer may, 
at any time after the receipt of a return 
made under Section 22 proceed to msk 
in a summary manner, a provisional as- 
sessment of the tax payable by the as- 
sess ee, on the basis o£ his return and 
the accounts and documents, if any, go 
companying it, after giving due effect to 

(1) the allowance referred to in paragraph 
(b) of the proviso to clause (w) of mb- 
section (2) of Section 10, and (a) any 
loss carried forward tinder sub-section 

(2) of Section 24. 

(2) A partner of a firm may be provi- 
sionally assessed under sub-section (D in 
respect of his share in the firm’s income, 
profits and gains, if Its return has been 
received, although the return of tho 


partner himself may not have been re- 
ceived. 

(3) A firm may be provisionally assess- 
ed under sub-section (1) as if it were an 
unregistered firm, unless die firm fulfils 
such conditions as the Central Govern- 
ment may, by notification in the Official 
Gazette, specify in that behalf. 

(4) There shall be no right of appeal 
a ga inst- a provisional assessment made 
under snb-section (1). 

(5) For the avoidance of doubt, it IS 
hereby declared that the provisions of 
Section 45 (except the first proviso) and 
Section 40 apply in relation to any tax 
payable in pursuance of a provisional 
assessment made under sub-section (1) 
as if ft were a regular assessment rondo 
under Section 23. 

(0) Income-tax paid Or deemed to have 
been paid under Section 18 or Section 
ISA, in respect of any income provision* 
ally assessed under sub-section (1), shall 
be deemed to have been paid towards 
the provisional assessment. 

(7) After a regular assessment has 
been mad© under Section 23, any amount 
paid or deemed to have been paid to- 
wards a provisional assessment made 
under sub-section (1), shall be deemed 
to have been paid towards tho regular 
assessment, and where the amount paid 
or deemed to have been paid towards 
die provisional assessment, exceeds tho 
amount payable under the regular as- 
sessment, the excess shall be refunded 
to the assessee. 

(8) Nothing done or deferred by rea- 
son or in consequence of any provisional 
assessment made under this section shall 
prejudice the determination on the merits 
of any issue which may arise in the 
course of the regular assessment under 
Section 23* 

4. It was argued on behalf of the ap- 
pellants that a mere provisional assess- 
ment under Section 23B of the Act will 
not satisfy the requirements of Section 
X8A (I) of the Act Decause the language! 
of Section I8A (1) shows that the provi- 
sions of that sub-section only apply 
when the amount of tax to be deposited 
fn advance is determined on the basis of 
the ass ess ee’s total income of previous 
year to which he has been assessed. It 
was contended that in the case of a pro- 
visional assessment under Section 233 
of file Act, there is no computation of 
tho total income of the previous year and 
that under Section 23B of the Act all 
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that is done is to determine provisionally 
the income-tax payable on the basis of 
the return filed without properly going 
through the process of assessing 
the total taxable income. It is not pos- 
sible to accept this argument be- 
cause .even when the tax is provisionally 
assessed, there necessarily has to be a 
determination of the total income of the 
assessee. The only difference is that 
under Section 23 the total income is 
determined after the Income-tax Officer 
has satisfied himself fully about the cor- 
rectness of the return filed by taking 
steps, if necessary, under Sections 22 (4) 
and 23 (2) of the Act. In the case of a 
provisional assessment under Section 23B 
of the Act, the powers under Sections 22 
(4) and 23 (2) of the Act are not to be 
exercised and the Income-tax Officer has 
to determine the tax on the basis of the 
return filed by the assessee after taking 
into consideration the accounts and 
documents available, if any, and after 

E 'ving effect to certain allowances and 
sses. In other words, what the Income- 
tax Officer has to do is to assess provi- 
sionally the total income of the assessee 
and thereafter he has to determine the 
tax payable on the basis of that provi- 
sionally assessed income. 

5. The argument was next stressed 
that Section 18A (1) was introduced into 
the Act when Section 23B did not exist 
at all and consequently no inference 
should be drawn that the word “assess- 
ed” used in Section 18A (1) was meant 
to cover a provisional assessment under 
Section 23B of die Act also. In other 
words, the argument of the appellants 
was that when the word “assessed” was 
used in Section 18A (1) of the Act, Par- 
liament could not have contemplated 
that this word would cover a case of pro- 
visional assessment as no section relating 
to provisional assessment existed in the 
Act at that time. We are unable to accept 
this argument as correct. It should be 
noticed that the Parliament introduced 
certain amendments in S. I8A of the Act 
consequential to the introduction of S. 23B 
of the Act There is a reference to the pro- 
visional assessment made under Section 
23B in sub-section (5) of Section 18A, hut 
Parliament took no step to restrict the 
meaning of the word “assessed” in Sec- 
tion 18A (3) so as to exclude a reference 
to provisional assessment under Sec- 
tion 23B of the Act If Parliament con- 
templated that Section 18A (8) should 
apply only in the case of a ‘tegular 


assessment”, there was no reason why it 
did not put some qualifying words or 
expressions before or after the word 
“assessed” in Section 18A (I). It is 
not possible to accept the submission 
of the appellants that Parliament in fact 
intended to bring about such a decision 
but only accidentally omitted to do so. 
On the other hand, the language of sec- 
tion 18A (I) as it stands, can only lead to 
interpretation that the provisions contain- 
ed in it would become applicable when- 
ever a person has been assessed what- 
ever be the nature of the assessment — 
whether it be a regular assessment or a 
provisional assessment. 

6. It is important to notice that in 
section 18A (1) the expression “assessed” 
is used without any qualification or res- 
triction as to whether the assessment 
should be a regular assessment or any 
other type of assessment under the Act 
It is also manifest that in section 18A 
sub-section (5) the two expressions “provi- 
sional assessment” and ‘regular assess- 
ment” are expressly mentioned. The ex- 
pression "regular assessment” is also re- 
peatedly used in Section 18A, sub-sec- 
tions (6), (7), (8) and (9). We see, there- 
fore, no warrant for restricting the mean- 
ing of the word “assessed” in S. 18A (I) 
so as to include only a “regular assess- 
ment” under section 23 of the Act There 
is no reason why Parliament did not add 
the word “regularly” in the sub-section so 
as to qualify the word “assessed”. Since 
there is no such qualification, the word 
“assessed” in section 18A (8) should be 
read in its ordinary sense as including 
every kind of assessment including a pro- 
visional assessment under section 23B of 
the Act 

7. In the last place, counsel on be- 
half of the appellants referred to the 
language of sections 210 and 212 (8) of 
the Income Tax Act, 1981 which state: 

"210. Order by Income Tax Officer: — 
(1) where a person has been previously 
assessed by way of regular assessment 
under this Act or under the Indian In- 
come Tax Act, 1922 (11 of 1922), the In- 
come Tax Officer may, on or after the 
lit day of April in the financial year, by 
order in writing require him to pay to 
the credit of the Central Government 
advance tax determined in accordance 
with the provisions of sections 207, 208 
and 209. 

(2) The notice of demand issued under 
section 158 in pursuance of such order 
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shall specify the instalments in which the 
advance tax is payable under sec. 211. 

(8) If, after the making of an order by 
the Income Tax Officer under this sec- 
tion and before the 15th day of February 
of the Financial year tax is paid by the 
assessee under Section 140-A or a regular 
assessment or a provisional assessment 
under Section 141 of the assessee or of 
the registered firm of which he is a 
partner is made in respect of a previous 
year later than that referred to in the 
order of the Income Tax Officer, the In- 
come Tax Officer may make an amended 
order requiring the assessee to pay in one 
instalment on the specified date, or in 
equal instalments on the specified dates, 
if more than one, falling after the date 
of the amended order, the advance tax 
computed on the basis of the total in- 
come on which tax has been paid under 
section 140-A or in respect of which the 
regular assessment or the provisional 
assessment aforesaid has been made as 
reduced by the amount, if any, paid m 
accordance with the original order. 

212. Estimate by assessee, — (I) 

• •••••<• 

(3) Any person who has not previously 
been assessed by way of regular assess- 
ment under this Act or under the Indian 
Income Tax Act, 1922 [11 of 1922) shall, 
before the first day of March in each 
financial year, if his total income exclu- 
sive of capital gains of the period which 
would be the previous year for the im- 
mediately following assessment year is 
hkely to exceed the maximum amount not 
chargeable to income-tax in his case by 
two thousand five hundred rupees, send 
to the Income Tax Officer — 

(0 an estimate of the total income ex- 
clusive of capital gams of the said pre- 
vious year, 

(n) an estimate of the advance tax pay- 
able by him calculated in the manner 
laid down in section 209, 
and shall pay such amount as accords 
with his estimate, on such of the dates 
specified in section 211 as have not ex- 
pired, by instalments which may be re- 
vised according to sub-section (2 f. 

8. The argument was that these sec- 
tions apply to a case of a regular assess- 
ment ana the enactment of these sections 
should be treated as a Parliamentary ex- 
position of section 18A (3) of the earlier 
Act as referring only to a case of regular 
assessment We are unable to accept 
this argument as correct There is noth- 
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ing in 1961 Act to suggest that Parlia- 
ment intended to explain the meaning or 
clear up doubts about the meaning of the 
word ‘assessed* in section 18A (3) of the 
earlier Act Generally speaking, a sub- 
sequent Act of Parliament affords no 
useful guide to the mea ni ng of another 
Act which came into existence before the 
later one was ever framed. Under spe- 
cial circumstances, the law does however 
admit of a subsequent Act to be resorted 
to for this purpose but the conditions 
under which the later Act may be resort- 
ed for the interpretation of the earlier 
Act are strict, both must be laws on the 
s;ime subject and the part of the earlier 
Act whicn it is sought to construe must 
be ambiguous and capable of different 
meanings. For example, in Kirkness 
(Inspector of Taxes) v John Hudson and 
Co. Ltd., 1955 AG 696 it was held by 
the House of Lords that the or dinar y 
meaning of the word “sale” importing a 
consensual relation is to be attributed to 
the use of it in the^ context of S. 17 (1) (a) 
of the Act of 1945 Since there was no 
ambiguity in the section, it was not per- 
missible to seek guidance in its construc- 
tion from later Finance Acts, although it 
xvas directed by Parliament to be con- 
strued as one with them. At page 714 
of the Report Viscount Sunonds states 
“I have looked at the later Acts to 
which the Attorney General referred to 
in order to satisfy myself that they do 
not contain a retrospective declaration 
as to the meaning of the earlier Act They 
clearly do not and I do not think that 
it has been contended that they do. At 
the highest it can be said that they may 
proceed upon an erroneous assumption 
that the word “sold m section 17 (1) (a) 
of the Income Tax Act, 1945, has a mean- 
ing which I hold it has not This may 
be so and, if so, it is an excellent exam- 
ple of the proposition to which reference 
was made in the report of the Committee 
of the Pnvy Council. In In re, Mac Mana- 
sway, 1951 AC 161 and again by my 
noble and learned friend Lord Radcliffe 
in Inland Revenue Commissioners v. 
Dowdall, O’Mahoney and Co. Ltd, 1952 
AC 401 that the beliefs or assumptions of 
those who frame Acts of Parliament can- 
not make the law,” 

9. For the reasons expressed above, 
we hold that the judgment of the High 
Court dated 25th March, 1963 is right 
and these appeals must be dismiss ed with 
costs. One set of hearing fee. 
GGM/D.V G. Appeals dismissed. 
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J. C. SHAH, V. RAMASWAMI AND 
A. N. GROVER, JJ. 
Commissioner of Sales Tax, Indore, fin 
both the Appeals), Appellant v. Moham- 
mad Hussain Rahim Bus (In both the 
Appeals), Respondent. 

Civil Appeals Nos. 628 and 629 of 1966, 
D/- 28-8-1968. 

Constitution of India, Arts. 2S6 and 
264 (as they stood before the Constitution 
VHth Amendment Act, 1956) — Word 
“State” as used in Article 286 included 
a Part. C State also. AIR 1955 SC 661, 
Rel. on; AIR 1951 SC 832, Ref. 

(Para 9) 

Cases Referred: Chronological Paras 
(1955) AIR 1955 SC 661 (V 42) = 

(1955) 2 SCR 603, Bengal Im- 
munity Co. Ltd. v. State of 
Bihar 8 

(1951) AIR 1951 SC 332 (V 38) = 

1951 SCR 747, In re, Delhi Laws 
Act case 2 

Mr. I. N. Shroff, Advocate, for Appel- 
lant (In both the Appeals); Mr. N. D. 
Karkhanis, Senior Advocate (Mr. A G. 
Ratnaparkhi, Advocate, with him), for 
Respondent (In both the Appeals). 

The following Judgment of the Court 
was delivered by 

GROVER, J.: The common question 
on which the disposal of these two ap- 
peals by special leave depends relates to 
the applicability of Article 286 of the 
Constitution of India read with Art. 264 
before the amendments made by the 
Constitution (Vllth Amendment) Act, 
1956 to the erstwhile State of Vindhya 
Pradesh during the relevant assessment 
period for the purpose of imposition of 
Sales Tax. 

2. The respondent firm manufactures 
and deals in bidis having head office at 
Maihar which was a part of the erstwhile 
United States of Vindhya Pradesh. The 
Rajpramukh promulgated the Vindhya 
Pradesh Sales Tax Ordinance No. H of 
1949 for the levy' of a tax on sales of 
goods in Vindhya Pradesh. After Vindhya 
Pradesh had been included in the list of 
Part C States in die Schedule in the 
Constitution the aforesaid Ordinance was 
applied to the whole of Vindhya Pradesh 
with effect from April 1, 1950 by a noti- 
fication No. 2 March 28, 1950. The Parlia- 
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ment passed the Part C States (Laws) Act 

1950. Section 2 of that Act authorised 
the Central Government to extend any 
enactment to Part C States, which was 
in force in Part A States by a notification 
in the official gazette with power to re- 
peal and amend any corresponding law. 
In exercise of that power, the Central 
Government by a notification dated 
December 29, 1950 extended to the State 
of Vindhya Pradesh the Central Provinces 
and Berar Sales Tax Act, 1947 as was in 
force in the old State of Madhya Pradesh 
subject to certain modifications. By that 
notification a new section was added to 
the C. P. and Berar Sales Tax Act, 1947. 
The newly added section 29 provided for 
the repeal and saving and the Vindhya 
Pradesh Sales Tax Ordinance No, H of 
1949 was repealed. On March 20, 1951, 
the Central Government issued a notifi- 
cation in exercise of the powers conferred 
under sub-section (3) of Section 1 of the 
C. P. and Berar Sales Tax Act; 1947 as 
extended to the State of Vindhya Pradesh 
ordering that, from April 1, 1951, the 
extended Act would come into force in 
the State of Vindhya Pradesh. There- 
after the Parliament passed the Govern- 
ment of Part C States Act, 1951. In view 
of the decision of this Court in Delhi Laws 
Act case, 1951 SCR 747 = (AIR 1951 SC 
332) the Part C States (Miscellaneous Law 
Repealing) Act, (Act LXVI of 1951) was 
enacted by Parliament on October 31, 

1951. By Section 2 of that Act Laws 

declared in column 2 of its Schedule 
were repealed or deemed to have been 
repealed with effect from the dates speci- 
fied in the corresponding entry in column 
3 of that Schedule. In the Schedule the 
Vindhya Pradesh Sales Tax Ordinance H 
of 1949 was repealed from December 29, 
1950. The Vindhya Pradesh Legislative 
Assembly also passed the Vindhya Pra- 
desh Laws (Validating) Act 1952 (Act VI 
of 1952). Section 2 of that Act provided 
that C. P. and Berar Sales Tax Act, 1947 
would be deemed to be in force in 
Vindhya Pradesh from April 1, 195L 

This entire history of legislation relating 
to the sales tax in the erstwhile State of 
Vindhya Pradesh has been given because 
the periods of assessments involved in 
both the appeals are from April 1, 1950 
to June 30, 1950 and July 1, 1950 to 
December 31, 1950 and. January 1, 1951 
to March 31, 1951. 

3. The relevant facts in C. A. 819/66 
need only be stated. In respect of the 
period of assessment from April 1, 1950 


DM/DM/E199/68 
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The short argument which was urged 
before the departmental authorities and 
the High Court and which has been now 


fo June 30, 1950 the respondent claimed 
that it was not liable to tax in respect 
of the sales of bidis of the value of 
Rs. 31,059-12-0 as the bidis sold were 
delivered outside the State of Vindhya 
Pradesh for consumption and that _ the 
transactions of the despatches of bidis of 
the value of Rs. 4,01,255-4-0 from its 
head office at Mafhar to its branches in 
U. P were not sale transactions but were 
merely transfer of goods from the head 
office to its branches and could not be 
assessed to sales tax in view of the provi- 
sions of Article 280 of the Constitution. 
The Assistant Commissioner of Sales Tax 
of Rewa rejected the fust claim of the 
assessee It is unnecessary to give de- 
tails of the decisions by the various de- 
partmental authorities, nut the main con- 
troversy before them, as before the Sales 
Tax Tribunal which was the Board of 
Revenue, centred on the applicability 
of Article 280 of the Constitution to the 
former State of Vindhya Pradesh. It was 
held by the Tribunal that Article 280 was 
applicable In the other appeal Le C. A. 
628/66, also the same question arose. 
Certain questions of law were framed in 
both the cases and referred to the High 
Court by the tribunal. These questions 
need not be mentioned because in the 
present appeals it is common ground that 
the decision of the appeals would hinge 
on the point whether Article 280 applied 
to Part C States It may be mentioned 
that the High Court bad agreed with the 
tribunal that the said Article was ap- 
plicable. I£ that view is affirmed it is 
not disputed that both the appeals will 
have to be dismissed. 

4. Article 264 of the Constf tnifon, as 
it stood before its amendment by the 
Constitution (VII th Amendment) Act 1950 
which appeared in Part XU, Chapter I 
provided; 

“In this Part unless the context other- 
wise requires. — 

(a) 

(b) “State* does not include a State 


pressedbefore us by the learned ccim- 
sel for the appellant is that owing to the 
express exclusion of Part C State ^ from 
the definition of the word “State* in 
Article 264 the provisions of Article 280 
could not possibly be applied as it places 
an interdict on the making of a law by a 
State of the nature mentioned in the Arti- 
cle It is submitted that although Art. 264 
says “unless the context otherwise re- 
quires*, but there is nothing in Art 280 
from which any such requirement can be 
spelt out which would attract the appli- 
cability of Article 280. 

5. It would be useful at this stage to 
first refer to Part VTH of the Constitution 
which deals with the States of Part C in 
the First Schedule. Article 239 provides 
“subj'ect to the other provisions of this 
Part, a State specified in Part C of the 
First Schedule shall be administered by 
the President acting, to such extent as 
he thinks fit, through a Chief Commis- 
sioner or a Lieutenant Governor to be 
appointed by him or through the Gov- 
ernment of a neighbouring State*. Arti- 
cle 240 laid down that Parliament may 
by law create or continue for any State 
specified in Part C a body, whether 
nominated, elected or partly nominated 
and partly elected, to function a3 a legis- 
lature for the State; or a Council of 
Advisers or Ministers, or both with such 
constitution powers and functions, as may 
be specified. The Parliament under the 
powers conferred by the Constitution en- 
acted the Part C States Laws Act, 1950, 
giving power to the Central Government 
to extend any enactment in force in 
Part A to the States in Part C “with such 
restrictions and modifications as it thinks 
fit. The validity of the provisions of 
that Act came up before this Court In 
*\e. the Delhi Laws Act, 1951 SCR 747 = 
(AIR 1051 SC 332). We need not, in this 
rase, state the views which were express- 
ed in that special reference. Parliament, 
however, after the opinions expressed by 
this Court passed the Government of 


specified in Part C of the Fust Sdiedule? 

(c) 

Article 280 (1) was in the following terms: _ __ 

'(1) No law of a Slate shall impose, or Parl 0 Stat ? A ?> 1 ? 31 eierdse of in 
authorise the imposition of, a tax on the ^° weTS “'der Article 240 (1). By this 
sale or purchase of goods where such Act Parliament made provision for the 
sale or purchase takes place— ’ ’ ' 

(al outride the State, or 
(b) in the course of the import of the 
goods znto, or export of the goods out of, 
fiie territory of India.* 


legislature. Council of Ministers or Advi- 
sers for Part C States. This Act also 
con tamed provisions relating to Consoli- 
dated Fund for a State which was in- 
cluded in Part C of the First Schedule. 
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' 0. Turning to Chapter XU of the 

Constitution before the amendments of 
1956 it has already been noticed that 
Article 264 which relates to interpreta- 
tion with reference to the provisions con- 
tained in this Part provides that unless 
the context otherwise required State 
would not include a State specified in 
Part C of the First Schedule, In some 
of the Articles, however, in spite of the 
aforesaid definition of a State give n in 
Article 264 for the purposes of Part XU 
Part C States were expressly mentioned. 
For ins tan ce Article 266 which relates to 
duties levied by the Union but collected 
and appropriated by the States provides 
inter alia that in case of any States speci- 
fied in Part C of the First Schedule these 
duties shall be collected by the Govern- 
ment of India. Article 269 deals with 
duties and taxes of the nature mentioned 
therein which shall be levied and col- 
lected by the Government of India but- 
chzll be assigned to the States. Such 
duties and taxes could not form part of 
foe Consolidated Fund of India except in 
so far as those proceeds represent pro- 
ceeds attributable to States specified m 
Part C. Article 270 deals with taxes 
levied and collected by foe Union and 
distributed between foe Union and the 
States. The prescribed percentage ot the 
aforesaid taxes shall not form part or the - 
Consolidated Fund of India except m the 
case of proceeds attributable to States 
specified in Part G. 


7. Now there are severed other Arti- 
cles in Part XU which precede and follow 
Article 286 about which even foe coun- 
sel for foe appellant andd not confi- 
dently say that foe word State used m 
these Articles would not take m lart u 
States as well. Such Articles are 275, 
276, 277, 280 282, 287 and 291 . ^us 
foe meaning of foe word State m Arti- 
cle 286 will have to be ascertained from 
foe context It will be quite legitimate 
to not only look at foe context but also 
foe purpose and foe object for yfoich 
'Article 286 was enacted. 


8. In foe Bengal .foamnnity Company 

Ltd v The State of Bihar, (1955) 2 SCR 
603= (AIR 1955 SC 661) foe entire back- 
ground and foe ^ne reasons for foe en- 
actment of Article ^BhavebeendiS-. 
cussed at pages 636 and_ 637. It 
has been observed that foe imposition 
of multiple taxes on one and foe same 
transaction of sale or purchase was cer- 
tainly calculated to hamper and dis- 


courage free flow of trade within India 
regarded as one economic unit By Arti- 
cle 286 foe Constitution makers clamped 
on foe legislative power several fet- 
ters. Broadly speaking, foe fetters 
thus placed on foe taxing power of foe 
States are that no law of a State shall 
impose or authorise foe imposition of a 
tax on foe sale or purchase of goods 
where such sale or purchase takes place, 
(a) outside foe State or (b) in foe course 
of import or export or ( c ) except in so 
far as Parliament otherwise provides, in 
foe course of inter-State trade or com- 
merce and lastly (d) that no law made 
by foe legislature of a State imposing 
or authorising foe imposition of a tax on 
foe sale or purchase of any such goods 
as have been declared by Parliament by 
law to be essential for foe life of foe 
community shall have effect unless it has 
been reserved for foe consideration of 
foe President and has received his assent. 

9. The High Court was folly justified 
in taking foe view that if foe framers of 
foe Constitution thought it necessary to 
put restrictions on foe legislative powers 
of foe State for preventing impediment 
and discouragement to foe free flow of 
trade within India regarded as one eco- 
nomic unit and for preventing commodi- 
ties essential for foe life of foe com- 
munity throughout India from being sub- 
jected to sales tax then there could be 
no ground whatsoever to differentiate 
Part C States from Part A or Part B 
State in foe matter of restrictions put by 
Article 286 on the legislative power of 
foe State. It must be remembered that 
it was contemplated and provided by foe 
Constitution that Part C States could 
have their own legislatures and even an 
Act was passed, as previously mentioned 
in which detailed provisions were made 
regarding these matters. (The Govern- 
ment of Part C States Act, 1951). In 
this view of foe matter a requirement 
ran certainly be spelt out from foe con- 
text of Article 280 that foe word "State” 
employed therein should include Part C 
States. Several anomalies will result if 
it were to be held that Part C States 
were immune from foe limitations and 
restrictions imposed by Article 286. The 
Explanation to Article 286 (1) would be- 
come ineffective. For instance, under foe 
Explanation foe State in which the goods 
have actually been delivered as a aired: 
result of sale or purchase for purposes 
of consumption in that State would be 
competent to impose foe sales tax. Now 
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if the former State of Vindhya Pradesh 
could also collect sales tax on sales 
where the delivery was outside the State 
and was covered Dy the Explanation then 
there would be multiple taxation on one 
transaction, one by the State of Vindhya 
Pradesh and the other by the State m 
which the goods were delivered for con- 
sumption Clause (2) of Article 286 as it 
stood at the material time before the 
Constitutional amendments made in 1958 
provided that no law of a State shall im- 
pose or authorise the imposition of a tax 
on the sale or purchase of any goods 
where such sale or purchase took place 
in the course of inter-State trade or com- 
merce except in so far as Parliament by 
law otherwise provided Now, if Arti- 
cle 286 was not applicable to Part C 
States then the sales or purchases taking 
place in the course of mter-State trade 
and commerce could have been taxed by 
the erstwhile State of Vindhya Pradesh. 
It is difficult to understand how the 
Constitution makers could have ever 
countenanced such an anomalous situa- 
tion which would have even brought m 
discrimination between Part C States and 
the other States Whatever way the 
matter is looked at, it is difficult to es- 
cape from the conclusion that the con- 
text of Article 286 required that the word 
“State” as used therein should include 
Part C States 

10. We would accordingly affirm the 
view of the High Court ana dismiss these 
appeals with costs. There will be one 
hearing fee 

GGM/D V C. Appeals dismissed. 


AIR 1969 SUPREME COURT 532 
(V 56 C 103) 

(From* Madras)* 

R S BACHAWAT AND K. S. 
HEGDE, JJ* 

P. C K. Muthia Chettiar and others. 
Appellants v. V. E. S Shanmusham 
Chettiar (dead), and another. Respondents 
Civil Appeal No. 705 of 1963, D/~ 28-7- 
1968 

(A) Constitution oi India, Article 133 
— New plea — Suit for accounts on basis 
of certain agreements — Concurrent fmd- 
ing s of Co urts below dial agreement was 

•(A. S No. 756 of 1954, T)/- 28-11-1958— 
Mad.) \ 

DM/EM/D592/68 


Shanmugham (Bachawat J.) A.LR. 
vitiated by fraud — * Fiduciary obligation 
to inform plaintiff of true state of affairs 
not discharged by defendant — No sug- 
gestion made in High Court that plain- 
tiff had means of discovering the truth 
with ordinary diligence — On appeal 
under Article 133 held that it was too 
late for plaintiff to raise contention under 
Section 19 of Contract Act — Contract 
Act (1872), Section 19. (Para 2) 

(B) Limitation Act (1908), Section 13, 
Article 95 — Scope and applicability — 
Suit for obtaining relief on ground of 
fraud — Article 95 attracted — Fraud 
committed on 7-1-1924 and discovered on 
16-4-1924 — Defendant outside India for 
several months in 1924 and 1926 — Suit 
instituted on 14-9-1927 in Court at D in 
India — Defendant residing at place with- 
in jurisdiction of Court on that date — 
Held Court at D had jurisdiction to enter- 
tain and by suit, though cause of action 
for suit arose outside India — Suit was 
not barred by limitation — AIR 1928 
Mad 10SS and AIR 1944 Mad 437 held 
rightly overruled by AIR 1955 Mad 90 
(FB) — Civil P. C. (1903), Section 20. 

In computing the period of limitation 
prescribed for the suit, “the time during 
which the defendant has been absent 
from India’' has to be excluded under 
Section 13. The words of the section are 
dear and full effect must be given to its 
language The section makes no excep- 
tion for cases in which the cause of ac- 
tion arose in a foreign country or for 
cases in which the defendant was in a 
foreign country at the time of the ac- 
crual of the cause of action. In all such 
cases the time during which the defen- 
dant has been absent from India must be 
exduded in computing the period of 
limitation. (Para 5) 

A was owner of 5 original shares in 
Rubber Estate in Malacca. A, B and cer- 
tain others were partners in a firm m 
Malacca. A died in 1913 living behind 
him, his widow and son, C Under com- 
promise agreement D/- 16-7-1915 be- 
tween G and B at Malacca the 2% shares 
were transferred to B. Under agreement 
B agreed to account to G for 2% shares 
belonging to him Under another agree- 
ment dated 7-1-1924 between G and B, G 
transferred the remaining 2 % shares on 
receipt of 18000 dollars. On 14-9-1927 C 
instituted suit against B in Court of Sub- 
ordinate Judge at place D in India for 
declaration and for accounts. Suit was 
for ob taming relief on ground of fraud 
committed on 7-1-1924 and discovered on 
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16-4-1924. B was outside India for seve- 
ral months in 1924 and 1926. On date 
of filing of suit B was residing at place 
P within jurisdiction of Court at D. 

Held that Court at D had jurisdiction 
to entertain and try the suit and the 
Indian Limitation Act was applicable to 
the suit though the cause of action might 
have arisen outside India. Suit was gov- 
erned by Article 95 of Limitation Act 
(1908). Under Section 13 thereof the 
eriod of B’s absence from India must 
e excluded and tire suit was not barred 
by limitation. (1887) ILR 14 Cal 457, 
Approved; AIR 1928 Mad 1088 and AIR 
1944 Mad 437, held rightly Overruled 
by AIR 1955 Mad 96 (FB). 

(Paras 3 to 5) 
(C) Civil P. C. (1908), Section 35 — 
Costs in Supreme Court appeals — Suit 
for declaration and for accounts — Claim 
partly reduced — Parties directed to bear 
their own costs in Supreme Court. 

(Para 11) 

Cases Referred: Chronological Paras 
(1955) AIR 1955 Mad 96 (V 42) = 

ILR (1955) Mad 116 (FB), Mathu- 


kanni v. Andappa 6 

(1944) AIR 1944 Mad 437 (V 31) = 

(1944) 1 Mad LJ 440, SuDramania 
Chettiar v. Maruthamuthu 6 

(1928) AIR 1928 Mad 1088 (V 15) = 

28 Mad LW 645, Rathina v. 
Pacldriswami 6 

(1887) ILR 14 Cal 457, Atul'Eriato 
Bose v. Lyon and Co. 6 


M/s. M. S. K. Sastri and R. Thiagarajan 
Advocates, for Appellants; M/s. T. R. Sri- 
nivasan and R. Gopalakrishnan, Advocates, 
for Respondent No. 2. 

The following Judgment of the Court 
was delivered by 

BACHAWAT, J.: Subram anian Chettiar 
was the owner of 5 original shares sub- 
sequently represented by 1250 shares in 
the Chop-Leong Watt Hin Rubber Estate 
in Malacca. On December 9, 1912 
Subram anian died leaving behind him his 
widow and his son plaintiff Shanmugham. 
In August 1913 the attorney of Subra- 
maniah’s widow took out letters of admin- 
istration to his estate. Subramanian, the 
defendant and certain others were part- 
ners in the P. M. S. Firm at Malacca. 
On July 16, 1915 while both Shan- 
mugham and the defendant were at 
Malacca they entered into a compromise 
agreement which is evidenced by Exhi- 
bits A-177 and A-178. Under thus com- 
promise they agreed that out of the afore- 


said original 5 shares in the Chop Leong 
Watt Hrn Rubber Estate 2Vz shares svoula 
belong to the P. M. S. Firm then repre- 
sented by the defendant as the managing 
partner and the remaining 2% shares 
would belong to Shanmugham. Under 
this compromise the defendant agreed 
and undertook to recover the 5 shares 
and to account to Shanmugham for the 
2% shares belonging to him and the in- 
come and the dividends arising there- 
from. On January 7, 1924 while Shan- 
mugham and the defendant were at 
Mallacca they entered into an agreement 
which is recorded in Exhibit B-2, Under 
this agreement Shanmugham transferred 
his remaining 2% shares in the Rubber 
Estate to the defendant on receipt of 
18000 dollars as consideration. On Sep- 
tember 14, 1927 Shanmugham instituted 
a suit against the defendant in the court 
of the Subordinate Judge, Devakottai, 
asking for a declaration that he was en- 
titled to the original 5 shares in the 
Rubber Estate, that Exhibits A-177, A-178 
and B-2 were void and for accounts and 
consequential reliefs. Shanmugham alleg- 
ed that the transactions of July 16, 1915 
and January 7, 1924 were vitiated by 
fraud, and fraudulent concealment. 
During the pendency of the suit Shan- 
mugham was adjudicated an insolvent 
and thereupon the Official Receiver of 
Ramanathapuram was added as the 2nd 1 
plaintiff. After protracted proceedings 
which is not necessary to mention now, 
the Subordinate Judge granted the de- 
clarations claimed by Shanmugham and 
passed a preliminary decree for accounts. 
The Subordinate Judge accepted the 
plaintiffs contentions and held that both 
the transactions of July 16, 1915 and 
January 7, 1924 were vitiated by fraud 
and were liable to be set aside. The 
defendant filed an appeal in the High 
Court of Madras. During the pendency 
of the appeal the defendant died and his 
legal representatives were brought on re- 
cord. The High Court held that the ar- 
rangement dated July 16, 1915 was valid 
and was not vitiated by fraud. With re- 
gard to the arrangement dated January 
7, 1924 the High Court agreed with the 
Trial Court and held that the transaction 
was vitiated by fraud and that the defen- 
dant was liable to account for 2Vz shares 
in the Rubber Estate and .dividends 
amounting to 35535 dollars and 50 cents 
with interest thereon. The High Court 
also held that the suit was not barred 
by limitation. The High Court assessed 
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tie value of 2% siares at 31250 dollars 
and in modification of the decree passed 
by the Trial Court passed a final decree 
against the defendant for Rs. 2,35,555 and 
farther interest The present appeal has 
been preferred hy the defendants after 
ob tainin g a certificate from the High 
Court 

2. Mr. M. S. K. Sastri attacked the 
finding that the arrangement dated Janu- 
ary 7, 1924 was vitiated by fraud. He 
argued that the High Court failed to 
take into account the exceptions to Sec- 
tion 19 of the Indian Contract Act and 
that assuming that Shaiunugham’s con- 
sent was procured by fraud, nevertheless 
the agreement was not voidable as he 
had the means of discovering the truth 
with ordinary diligence. There is no 
substance in this contention. The two 
courts have concurrently found that the 
agreement was vitiated by fraud. The 
defendant concealed from Shanmugham 
that he had collected 35535 dollars and 
50 cents on account of dividend m res- 
pect of the shares. Had Shanmugham 
known that this huge amount had been 
realised by way of dividend he would 
not have parted with the shares with all 
their accrued benefits for the sum of 
18000 dollars. The defendant was under 
a fiduciary obligation to Shanmugham to 
inform h*™ of the true state of affairs. 
In the High Court it was not suggested 
that Shanmugham had the means of dis- 
covering the truth with ordinary dili- 
gence and it is now too late to raise this 
contention. 

3. Mr Shastri next contended that 
the suit was barred by limitation. The 

I suit is for obtaining relief on the ground 
of fraud and is governed by Article 93 
of the Indian Limitation Act, 1903 The 
starting point of limitation is the date 
when the fraud is known to the party 
wronged. The fraud was committed on 
January 7, 1624. The Subordinate Judge 
found that the fraud was discovered on 
or about April 16, 1924 We accept this 
finding. It may be noted that this find- 
ing was not challenged in the High Court 
The defendant was outside India for 
several months in 1924 and 1926, The 
smt was instituted on September 14, 1927, 
It is common case before us that if the 
.period of the defendant's absence from 
India is excluded under Section 13 of the 
Indian Limitation Act 1903, the suit is 
not barred by limitation. Section 13 
reads — 

“In computing the period of limitation 
prescribed for any suit the time during 


\ Shanmugham (Bachawat JJ A.LR. 
which, the defendant has been absent 
from India and from the territories be- 
yond India under the administration of 
the Central Government shall be exclud- 
ed.” 

4. It Is to be noticed that die agree- 
ment dated January 7, 1924 was entered 
into between Shanmugham and the de- 
fendant at Mallacca. The cause of ac- 
tion for the suit arose at Mallacca and 
at the time of the accrual of the cause 
of action the defendant was at Mallacca. 
Mr. Sastri argued that in these circum- 
stances section 13 has no application. We 
are unable to accept this contention. 

5. On the date of the filing of the 
smt the defendant was residing at Potha- 
mangalam within the jurisdiction of the 
Court of the Subordinate Judge, Deva- 
kottai. That Court had jurisdiction to 
entertain and try the smt and the Indian 
Limitation Act was applicable to the suit 
though the cause of action may have 
arisen outside India. In computing the 
penod of limitation prescribed for the 
smt, "the time during which the defen- 
dant has been absent from India” lias to 
be excluded under Section 13. The 
words of the section are clear and full 
effect must be given to its language. The 
section makes no exception for cases in 
which the cause of action arose in a 
foreign country or for cases in which the 
defendant was in a foreign country at 
the time of the accrual of the cause of 
action. In all such cases the time during 
which die defendant has been absent 
from India must be excluded in comput- 
ing the period of limitation. 

6. In Atul Kriato Bose v. Lyon and 
Co., (1887) ILR 14 Cal 457 the defen- 
dants were foreigners and they never 
came to India on or after the date of the 
accrual of the cause of action. The Cal- 
cutta High Court held that Section 13 
applied and that the suit was not barred 
by limitation. The Court was not im- 
pressed with die argument that according 
to this construction a defendant who was 
in En g lan d when a cause of action against 
him accrued, and has remained there 
ever since might be liable after an inde- 
finite time to be sued in a Calcutta Court. 
In Mathukanni v. Andappa, AIR 1953 
Mad 96 the plaintiff and the defendant 
who were residents of Mannargudl in 
India had gone to Eaula Lampur to earn 
their livelihood, and while there the de- 
fendant executed a promissory note to 
the plaintiff on November 16, 192L In 
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1925 the plaintiff brought a suit on the 
promissory note in the District Munsifs 
Court of Mannargudi. The cause of ac- 
tion in the suit arose outside India. A 
Full Bench of the Madras High Court 
held that the plaintiff was entitled to the 
benefit of Section IS and in computing 
the period of limitation he was entitled 
to exclude the time during which the 
defendant was absent in Kaula Lampur. 
We agree with this decision. The Full 
Bench rightly overruled the earlier deci- 
sions in Rathina v. Packiriswami, AIR 
1928 Mad 1088 and Subramania Chettiar 
v. Maruthamuthu, AIR 1944 Mad 437. 
We hold that the suit is not barred by 
limitation. 

7. Mr. Shastri argued that the Suit is 
bad for non-joinder of the other partners 
of the P. M. S. Firm. The point was not 
taken in the Courts below. It is not 
open to the appellant to take this point 
at this late stage. 

8. The High Court valued 625 shares 
representing the original shares in 
the Rubber Estate at 31250 dollars on 
the footing that the value of each share 
on January 7, 1924 was 50 dollars. There 
is force in Counsel’s criticism that this 
valuation is erroneous. The Trial Court 
did not record any finding as to the 
value. The High Court said that in 1930 
the value of the shares was 31250 dollars, 
and as there was a boom in the post-war 

S eriod and a slump had set in since 1921, 
le value on January 7, 1924 would be 
81250 dollars. The parties relied on the 
testimony o£ Tan Siew Giab. He proved 
Exhib it A-74, a list of transfers of shares 
in the Rubber Estate between June 29, 
1920 and September 14, 193L From the 
list it appears that the price per share on 
June 29, 1920 was between 23 and 20 
dollars; on March 29, 1923, 20 dollars; 
on September 5, 1923, 10 dollars; on 
April 11, 1924, 20 dollars; on August 10, 
. 1925, 10 dollars and on January 22, 1930 
and February 28, 1930, 50 dollars. The 
price of the shares went up in 1930. But 
it is common case that the shares should 
be valued as on January 7, 1924. On 
the material on the record we assess 
the value of a share on that date to be 
20 dollars. The value of 625 shares 
would therefore be 12500 dollars. Having 
regard to this finding the decree passed 
by the High Court requires modification, 

9. The Hi# Court held that the de- 
fendants were liable to pay (1) S553o 


dollars and 50 cents on account of divi- 
dend, (2) interest thereon at 6 per cent 
per annum from the date of their re- 
ceipt till November 28, 1958, (3) 10250 
dollars after deducting from the value of 
the shares amounting to 31250 dollars the 
sum of 18000 dollars received by the 
plaintiff on January 7, 1924 and another 
sum of 8000 dollars given up by the 

S lain tiff. Having regard to our finding 
le defendants are liable to be debited 
under the last head with 12500 dollars 
and are entitled to be credited 
with 18000 dollars and 3000 dollars. Thus 
under the last head the defendants are 
entitled to a net credit of 8500 dollars. 
The result is that the defendants are 
liable to pay 35535 dollars 50 cents minus 
8500 dollars, that is to say, 27035 dollars 
50 cents and interest thereon at 6 per 
cent per annum. From the material on 
the record it is not possible to find out 
the precise dates of receipt of the divi- 
dends. Counsel on both sides are agreed 
that we should allow interest on 27035 
dollars and 50 cents at 6 per cent per 
annum from January 7, 1924 up to Novem- 
ber 28, 1958 and further interest at 6 per 
cent per annum from November 28, 1958 
until payment The agreed rate of ex- 
change is Rs. 156 per 100 dollars. 

10. Counsel on both sides have work- 
ed out the figures and on that basis the 
defendants are liable to pay Rs. 42174 
and 60 parse for principal and Rs. 88292 
and 49 paise for interest up to Novem- 
ber 28, 1958 aggregating to Rs. 130467 
and interest on Rs. 42174 and 60 paise at 
8 per cent per annum from November 28, 
1958 until payment 

31. The appeal is allowed in part. 
The decree passed by the High Court 
is reduced to Rs. 180467 with interest at 
6 per cent per annum on Rs. 42174 and 
60 paise from November 28, 1958 until 
payment Directions H, HI, IV, V and 
VI incorporated in the High Court decree 
are affirmed. The parties will pay and 
bear their own costs in this Court. The 
second respondent will be at liberty- to 
retain his costs out of the estate or the 
fust respondent in his hands. 

SSG/D.V.C. Appeal partly 

' allowed. 
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AIR 1969 SUPREME COURT 536 
(V 56 C 106) 

(From Allahabad)* 

T C SHAH, V. RAMASWAMI AND 
A. N. GROVER, JJ. 

M/s Baburam Prakash Chandra Ma- 
heshwan, Appellant v. Antanm Zila Pari- 
shad now Zila Panshad, Muzaffamagar, 
Respondent 

Civil Appeal No. 603 of 1966, D/- 2-8- 

1968 

Constitution of India, Art 226 — Exis- 
tence of alternative remedy is no bar to 
writ petition, where it is alleged that the 
Tribunal acted under provision of law 
which was ultra vires or where it is al- 
leged that it acted in violation of princi- 
ples of natural justice — S. A. No. 322 of 
1961, D/- 27-3-1961 (All), Reversed 
When an alternative and equally effi- 
cacious remedy is open to a litigant he 
should be required to pursue that remedy 
and not to invoke the special jurisdiction 
of the High Court to issue a prerogative 
wnt It is true that the existence of a 
statutory remedy does not affect the 
jurisdiction of the High Court to issue a 
wnt But, the existence of an adequate 
legal remedy is a thing to be taken into 
consideration in the matter of granting 
writs and where such a remedy exists it 
will be a sound exercise of discretion to 
refuse to interfere in a wnt petition un- 
less there are good grounds therefor. But 
it should be remembered that the rule of 
exhaustion of statutory remedies before a 
wnt is granted is a rule of self imposed 
limitation, a rule of policy, and discretion 
rather than a rule of law and the Court 
may therefore in exceptional cases issue a 
wnt such as a wnt of certiorari, notwith- 
standing the fact that die statutory reme- 
dies have not been exhausted. AIR 1930 
SC 163 & AIR 1958 SC 89, ReL on. 

(Para 3) 

There are at least two well-recognised 
exceptions to the doctrine with regard to 
the exhaustion of statutory remedies. In 
the first place, it is well settled that where 
proceedings are taken before a Tribunal 
under a provision of law, which is ultra 
vires it is open to a party aggrieved 
thereby to move the High Court under 
Art 226 for issuing appropriate wnt for 
quashmg them on the ground that they are 
incompetent, without ms being obliged to 

(“SpL Appeal No. 322 of 1964, D/- 27-3- 
1964— AIL) 


wait until those proceedings run their 
full course. AIR 1961 SC 1615 & AIR 
1955 SC 661, Rel. on. (Para 3) 

In the second place, the doctrine has 
no application in a case where die im- 
pugned order has been made in violation 
of the principles of natural justice AIR 
1958 SC 86, ReL on. (Para 3) 

Where the appellant had alleged in the 
wnt petition that the Taxing Officer had 
no authonty to impose the tax and there 
was no validly constituted Antanm Zila 
Parishad and it was further alleged that 
Ss. 114. and 124 of the U. P. Distnct 
Boards Act No X of 1922 violated Art 14 
of the Constitution as arbitrary power was 
granted to District Boards as well as the 
State Government to exempt any person or 
class of persons or any property or class 
of properties from the scope of the Act 
ana there was also an allegation that the 
imposition of the tax violated the provi- 
sions of Art 276 of the Constitution and 
that the Antanm Zila Panshad could not 
impose the tax beyond the maximum 
limit of Rs. 250/- per annum prescribed 
in that Article and it was further con- 
tended on behalf of the appellant that 
the procedure for assessment of the tax 
was not followed and there was viola- 
tion of the principles of natural justice, 
in view of the allegations of the appellant 
that the taxing provisions are ultra vires 
and that there was violation of the prin- 
ciples of natural justice the High Court 
was in error in summarily dismissing the 
wnt petition on the ground that the ap- 
pellant had an alternative remedy of sta- 
tutory appeal, and the discretion of the 
High Court had not been exercised m ac- 
cordance with law S. A. No 322 of 1964, 
D/- 27-3-1984 (All), Reversed. (Para 4) 


Cases Referred: Chronological 
(1961) AIR 1961 SC 1615 (V 48)= 
(1962) 2 SCR 81, Carl Still G, 
m. b. II. v. State of Bihar 
(1958) AIR 1958 SC 86 (V 45)= 
1958 SCR 595, State of V. F. v. 
Mohammad Nooh 
(1955) AIR 1955 SC 661 (V 421= 
( 2955) 2 SCR 60S, Bengal Immu- 
nity Co. Ltd. v. State of Bihar 
(1950) AIR 1950 SC 263 (V 87}= 
1930 SCR 566, Rashid Ahmed v. 
Municipal Board, Kairana 
(1942) (1642) 1 KB 281=111 LJKB 
234. Rex v. Wandsworth Justice 
Ex parte Read 

(1928) (1928) 1 KB 291=96 LJKB 
347, King v. Postmaster-General 
Ex parte Carmichael 
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Mr. E. C. Agrawala and Mrs. E. Uda- 
yarathnam. Advocates, for Appellant; Mr. 
M. C. Chagla, Senior Advocate (Mr. P. C. 
Agrawala, Advocate, with him), for Res- 
pondent 

The following Judgment of the Court 
Was delivered by: 

RAMASWAMI, J.:— The appellant is a 
partnership firm consisting of two bro- 
thers Lala Baburam and Shri Prakash 
Chandra, carrying on the business of 
manufacturing Khandsari sugar in the 
district of Muzaffamagar. The partner- 
ship firm carries on its business through 
its two units (1) one located in the vil- 
lage Basora and run under the name and 
style of M/s. Baburam Ashok Kumar and 
(2) the other located in village Moma and 
run under the name and style of M/s. 
Baburam Prakash Chandra, both in the 
district of Muzaffamagar. The case of 
the appellant was that the business of 
manufacturing Khandsari was seasonal 
and was carried on at both the places for 
less than 5 months in a year, i.e., from 
the month of November to the beginning 
of April. Under' the U. P. District Boards 
Act No. X of 1922, the District Board of 
Muzaffamagar was empowered to levy 
tax under Sections 108 and 114 in the 
rural area. Section 114 was to the fol- 
lowing effect: 

“The power of a board to impose a tax 
on circumstances and property shall be 
subject to the following conditions and 
restrictions namely — 

(a) The tax may be imposed on any 
person residing or carrying on business 
in the rural area provided that such per- 
son has so resided or carried on business 
for a total period of at least sis months 
in the year under assessment. 

(b) The total amount of tax imposed on 
any person shall not exceed such maxi- 
mum (if any) as may be prescribed by 
rule. 

W 
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Under S. 123 of that Act the matters relat- 
ing to the assessment and collection of 
taxes were to be governed by rules fram- 
ed under Section 172 of that Act. -On 
March 1, 1928, the Government of U. P. 
issued Notification No. 315/IX-413 notify- 
ing the rules for the assessment and col- 
lection of a tax on circumstances and pro- 
perty in the rural area of the Muzaffar- 
nagar district The rules provided, among 
other matters, that all the activities of an' 
assessee within the district, whether car- 
ried on under the same or different name. 


shall be considered in calculating the total 
amount to be assessed; and the tax shall 
be assessed by an Assessing Officer ap- 
pointed by the District Board, and the 
list of assessment of the preceding year 
ending December 31, shall be completed 
on or before January 20, and shall be 
submitted to the Board which will return 
it by February 15 to the Assessing Officer 
for .being revised and thereafter the As- 
sessing Officer shall give notice of a date 
not less than one month when he will 
proceed to consider the objection. The 
assessee may file objections before the 
date 'fixed and thereafter the Assessing 
Officer shall allow the assessee an oppor- 
tunity to be heard. Rule 16 read with 
Rule 2 fixed the maximum limit of the 
total amount of tax assessed on any per- 
son not to exceed Rs. 2,000/- in any year, 
having regard to all the activities of an 
assessee within the district whether car- 
ried on under the same or a different 
name. In the year 1950 the Constitution 
of India was promulgated and under cl. 2 
of Article 276 the total amount payable 
in respect of any one person to the dist- 
rict Board, local board or other local au- 
thority in the State by way of taxes on 
professions, trades, callings and employ- 
ments shall not exceed two hundred and 
fifty rupees per annum. On August 22, 

1958, the U. P. Antarim Zila Parishad Act 
of 1958 (U. P. Act No. XXII of 1958) 
passed by the U. P. Legislature received 
the assent of the Governor and was pub- 
lished in the U. P. Gazette dated August 
23, 1958. Clause (3) of Section 1 of the 
U. P. Antarim Zola Parishad Act, 1958 
runs, as follows: 

“It shall be deemed to have come into 
force on the 29th day of April, 1958, and 
shall expire on the 31st day of December, 

1959. ” 

But the Amending Act (U. P. Act No. I 
of 1960) received the assent of the Gover- 
nor on January 5, 1960 whereby the figure 
1960 was substituted in place of 1959 in 
clause (3) of Section 1 of U. P. Act XXII 
of 1958. The case of the appellant is 
that the original Act No. XXII of 1958 
had expired on December 31, 1959 and 
as such could not be revived on January 
5, 1960 when the Amending Act No. 1 of 
1960 received the assent of the Governor 
and that fresh legislation was necessary. 
On March 20, 1960, a copy of the Assess- 
ment Order assessing the appellant to the 
maximum amount of Rs. 2,000/- as cir- 
cumstances and property tax for the 
assessment year 1959-60 was issued by the 
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Antarim Zda Parishad Muzaffamagar. 
The assessment order was issued by Shri 
O. P. Varma purporting to act as a Tax- 
ing Officer of the Antarim Zila Parishad. 
Aggrieved by the assessment order, the 
appellant filed a Civil Miscellaneous Writ 
Petition No 1780 of 1960 in the Allaha- 
bad High Court challenging the autho- 
rity of uie respondent Antarim Zfla Pari- 
shad to impose the tax and praymg for 
the grant of a writ to quash the said assess- 
ment order. The writ petition was sum- 
marily dismissed on July 21, 1960 by 
Jagdish Sahai, J, on a preliminary point 
that the appellant had a right to appeal 
to the prescribed authority under Section 
128, of U. P. Act No X of 1922. The 
appellant thereafter preferred a Special 
Appeal No. 452 of 1960 in the Allahabad 
High Court against tho order of Jagdish 
Sahai, J which was also dismissed cm 
the ground that the appellant had an 
alternative remedy of appeal. During the 
pendency of the Special Appeal No. 452 
of 1960, another new Act, namely the 
U. P Kshatra Samitis and Zila Panshads 
Adhimyam of 1961 (ie, the U. P. Act 
No XXXn of 1981) was passed by the 
U P Legislature and on November 29, 
1961 received the assent of the President 
of India. The case of the appellant is 
that on January 15, 1982; without giving 
any notice or inviting any objections, 
die Taxing Officer Shri O P. Varma 
passed the assessment order for 1961-62 
m respect of the circumstances and pro- 
perty tax regarding the B as era Unit 
Being aggrieved by the two separate 
assessment orders of Rs. 2,000/- each in 
respect of the two units of Morana and 
Basera /or the years 1061 - 62 , the appel- 
lant filed again in the Allahabad High 
Court a writ petition No 2871 of 1962 
under Article 228 of the Constitution. 
The writ petition was summarily dis- 
missed by S. N. Dwivedi, T* on Febru- 
ary 13, 1964. The appellant took the 
matter in appeal in Special Appeal 
No. 822 of 1964 but the Special Appeal 
was dismissed by the Division Bench on 
March 27, 1964 on the ground that the 
appellant had not availed himself of the 
alternative remedy by way of appeal. 
The present appeal is brought to this 
Court by special leave from the judg- 
ment of the Division Bench of the Alla- 
habad High Court dated March 27, 1964 
in Special Appeal No. 822 of 1961 

2. The sole argument presented otl 
behalf of the appellant is that the High 
Court was in error in holding that ad 


appeal under the U. P, District Boards 
Act No. X of 1922 was an adequate 
and efficacious remedy and that the ap- 
pellant should have exhausted the statu- 
tory remedy before applying for a writ 
under Article 220 of me Constitution. 

8. It is a well-established proposition 
of law that when an alternative and 
equally efficacious remedy is open to a 
litigant he should be required to pursue 
that remedy and not to invoke the spe- 
cial jurisdiction of the High Court to 
issue a prerogative writ It is true that 
the existence of a statutory remedy does 
not affect the jurisdiction of the High 
Court to issue a writ But, as observed 
by this Court in Rashid Ahmed v. Muni- 
cipal Board, Kairana, 1950 SCR 560 ~ 
(AIR 1950 SC 163), “the existence of an 
adequate legal remedy is a thing to be 
taken into consideration in die matter of 
granting writs’* and where such a reme- 
dy exists it will be a sound exercise of 
discretion to refuse to interfere in a writ 
petition unless there are good grounds 
therefor. But it should be remembered 
that the rule of exhaustion of statutory 
remedies before a writ Is granted is 
a rale of self-imposed limitation, a rule 
of policy, and discretion rather than a 
rule of law and the Court may therefore 
in exceptional cases issue a writ such as 
a wnt of certiorari notwithstanding the 
fact that the statutory remedies have not 
been exhausted. In State of Uttar Pra- 
desh v. Mohammad Nooh, 1958 SCR 595, 
605= (AIR 1958 SC 80, 03), S R. Das, 
C. J., speaking for the Court, observed; 

"In the next place it must be borne in 
mind that there is no rule, with regard 
to certiorari as there is with mandamus, 
that it will lie only where there is no 
other equally effective remedy. It Is 
well established that, provided the re- 
quisite grounds exist, certiorari will lie 
although a right of appeal has been con- 
ferred by statute. (Halsbur/s Laws of 
England, 3rd Ed* Vol H, p. 130 and 
the cases cited there). The fact that the 
aggrieved party has another and ade- 
quate remedy may be taken into consi- 
deration by the superior Court in arriv- 
ing at a conclusion as to whether it 
should, in exercise of its discretion, issue 
a wnt of certiorari to quash tho 
proceedings and decisions of inferior 
Courts subordinate to if and ordi- 
narily the Superior Court will dec- 
line to interfere until the aggrieved 
party has exhausted his other statutory 
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remedies, if any. But this rule requiring 
the exhaustion of statutory remedies 
before the writ will be granted is a rule 
of policy, convenience and discretion 
rather than a rule of law and instances 
are numerous where a writ of certiorari 
has been issued in spite of the fact that 
the aggrieved party had other adequate 
legal remedies. In the Kang v. Postmas- 
ter-General Ex parte Carmichael, (1928 
(1) KB 291) a certiorari was issued al- 
though the aggrieved party had an al- 
ternative remedy by way of appeal. It 
has been held that the superior Court 
will readily issue a certiorari in a case 
where there has been a denial of natu- 
ral justice before a Court of summary 
jurisdiction. The case of Rex v. Wands- 
worth Justices Ex parte Read, 1942 (1) 
KB 281 is an authority in point In that 
case a man had been convicted ^ in a 
Court of summary jurisdiction without 
giving him an opportunity of being 
heard. It was held that his remedy was 
not by a case stated or by an appeal 
before the quarter sessions but by ap- 
plication to the High Court for an order 
of certiorari to remove and quash the 
conviction,” 


[here are at least two well-recognised 
receptions to the doctrine with regard to 
he exhaustion of statutory remedies. In 
he first place, it is well-settied that 
where proceedings are taken before a 
tribunal under a provision of law, which 
s ultra vires it is open to a party ag- 
grieved thereby to move the High Court 
inder Article 226 for issuing appropriate 
writs for quashing them on the ground 
hat they are incompetent, without bis 
reing obliged to wait until those pro- 
ceedings fun their full course. * (Ssq 
he decisions of this Court in Carl Still 
3. m. b. H. v. State of Bihar, AIR 1961 
3C 1615 and Bengal Immunity Co. Ltd. 
7 , State of Bihar, (1955) 2 SCR 603= 
'AIR 1955 SC 681). In the second place, 
the doctrine has no application in a case 
where the impugned order has been 
made in violation of the principles of 
natural justice. (See 1958 SCR 695, 
60 o=(AIR 1958 SC 88, 93)). 


4 It is manifest in the present case 
that the appellant had alleged in the 
writ petition that the Taxing Officer had 
no authority to impose the tax and there 
was no validly constituted Antarim Zila 
Parishad after December SR 1959- ^ R 
was farther alleged that Sections 114 & 
1 2A of the U. P. District Boards Act 
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No. X of 1922 violated Article 14 of the 
Constitution as arbitrary power was 
granted to District Boards as well as the 
State Government to exempt any person 
or class of persons or any property or 
class of properties from the scope of the 
Act There is also an allegation that the 
imposition of the tax violated the provi- 
sions of Article 276 of the Constitution 
and that the Antarim Zila Parishad 
could not impose the tax beyond the 
maximum limit of Rs. 250/- per annum 
prescribed in that Article. It was 
further contended on behalf of the 
appellant that the procedure for assess- 
ment of the tax was not followed and 
there was violation of the principles of 
natural justice. In view of the allegations 
of the appellant that the taxing provi- 
sions are ultra vires and that there was 
violation of the principles of natural 
justice, we think that the High Court 
was in error in summarily dismissing the 
writ petition on the ground that the 
appellant had an alternative remedy of 
statutory appeal It was contended by 
Mr. Chagla on behalf of the respondent 
that in dismissing the writ petition the 
High Court was acting in its discretion. 
But it is manifest in the present case that 
the discretion of the High Court has not 
been exercised in accordance with law 
and the judgments of the Division Bench 
dated March 27, 1964 and of the learned 
Single Judge dated February 13, 1964 
s umm arily dismissing the writ petition 
are defective in law. 

5. For the reasons expressed we hold 
that this appeal must be allowed, the 
judgments or the Division Bench in Spe- 
cial Appeal No. 322 of 1964 dated 
March 27, 1964 and of the learned Single 
Judge dated February 13, 1964 should 
be set aside and Civil Miscellaneous 
Writ No. 2371 of 1962 should be restor- 
ed to file and dealt with in accordance 
with law. There will be no order with 
regard to the costs of this appeal in this 
Court. 

RGQ Appeal allowed. 
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(A) Tenancy Laws — Berar Regula- 
tion of Agricultural Leases Act (24 ot 
1931), Ss 16, IGA and 1GB as amend- 
ed in 1953 — Sections do not apply to 
appeals pending when Amendment Act 


„ . N Kherdekar and M. R. K. Pdlai, Advo- 

Berar i cates, for Respondent 

UJB If amend- The foBowmg Judgment of the Court 
Jo not apply to was delivered by 

Amendment Act SIKBI, J This appeal by certificate 


oM933 came into lorce — Civil Y. C. granted under Article 133 (V) (a) and (b) 

(1908) S 9 Exclusion of jurisdiction 0 f the Constitution is directed against 

of Civil Court must be explicitly express- the judgment of the High Court of Judi- 
ed or necessarily implied. cature at Bombay Nagpur Bench in a 

U the Legislature intends to oust the Letters Patent appeal dlowuig the ap- 
jurisdiction of Civil Courts, it must say peal and restoring f • &SXl.T 
so exnresslv or by necessary implication, favour of the plamtitt GanpaUal — res 
Se« 18, ISA. and pendent before us hereinafter caHcd 
IK can lead to the necessary to- the respondent ~ by die Tnal Court as 
ference that these provisions were m- confirmed by the District Court 
tended to apply to appeals pending when ^ The facts relevant for the determi- 
the 1953 Act came into force It is true na p on of the points raised before us are 
that the word “whenever” is wide nut ^ f oB(ms . The respondent, GanpaUal, 


and these words do not ordmanxy measuring 25 acres 4 gunthas, in Yeot- 
m ornate appellate proceedings further, mal p lStr jct. It appears that the res- 
Sec 16B uses the word entertain ana p on( jent to lease the land to the 
not the words “entertain or try any smj defendant, Dewaji — appellant before us 
as contained in Sec 15 (2) ot me itXM ^d hereinafter called the appellant — 
Act If the intention was to gg yearly lease. For the year 1950-51 he 

mg proceedings, the word try along e jj, e land to the appellant on the 
with the word “entertain would nave ^g^tfog flj a t at the end of the year the 
been used in Sec. 16B Qt Uie iaod act. j ease ^nll stand detennmed and the ap- 
Therefore, the intention was not to ap- pgjjagt vrill hand over possession On 
ply the 1953 Act to pendmg appals. May 7, 1951, the respondent served a 


* " fv > ra 19 } may I, IWIi mo ictjjuuucui ocjvcvi a 

„ _ -B t , rt> \ M ^ notice on the appellant requiring him to 

(B) Letters . Patent (Bom.) CL 15 -- vacate the land in suit The appellant. 

Points, on which appeal may be heard however, continued to remain in posses- 
--Pomts decided by interlocutory order ^ Thereupon fa respondent filed a 
?! S “|l e ^ on September 17, 1951, praying for 

-p <; Dpply possession, damages and mesne profits 

— (Civil P. C. (1908), S. 10o (2)). Og November 15, 1951, the Berar Resu- 
lt is not necessary under the Letters lation of Agricultural Leases Act, 1951 


Patent to obtain a separate leave to ap- 
peal against an interlocutory Order of 


Madhya Pradesh No. XXIV of 1951) — 
;erein after called the 1951 Act — came 


die Single Judge and in the appeal filed into force. Section 16 of which provides 
against the judgment of die Single Judge as follows: 

the Letters Patent Bench can decide all “Except as otherwise provided in this 
the points decided by the Single Judj 


“Except as otherwise 
Act, no Civil Court shs 


ided in this 
itertain any 


in his interlocutory order Section 105 (2) suit instituted, or application made, to 
Civil P. C. does not aoply to such a case, obtain a decision or order on any matter 
AIR 1960 SC 941, Foil. (Para 13) which, a Revenue Officer is by or under 

*(L P. A. No 12 of 1961, D/- 9^-19£S- *“? Act, empowered to determine, de- 
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dde or dispose of." 

3. One of the pleas which the ap- 
pellant took was that ho had been record- 
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ed as a 'protected tenant’ under the 1951 
Act and that the Civil Courts had no 
jurisdiction to ej'ect him in view of Sec- 
tion 8 of that Act The Tidal Court held 
that the appellant was not a protected 
tenant under Section S (3) of the 1951 
Act and the Civil Court had jurisdiction. 

4. The appellant then appealed to 
the District Judge and the Additional 
District Judge held that the Civil Court 
had jurisdiction. He observed that 
"there is nothing in this section (Sec- 
tion 16 of the 1951 Act) to suggest that 
the powers of the Civil Court were in 
any way curtailed in regard to the ques- 
tion whether a particular person was a 
tenant or not under Section 3 of the Act. 
Moreover, there is nothing in that Act to 
show that it was intended to apply to 
suits which were pending at the date 
when this Act came into force”. By the 
time the appeal was heard by the Addi- 
tional District Judge, Section 16 of the 
1951 Act had been substituted by Sec- 
tions 16, 16A and 16B by the Berar 
Regulation of Agricultural Leases 
(Amendment) Act 1953 — hereinafter 
called the 1953 Act These sections run 
as follows: 


Officer, refer the question to the Revenue 
Officer for decision and shall stay the suit 
or proceeding so far as it relates to the 
decision of such question. 

(2) The Civil Court shall accept the 
decision of the Revenue Officer on the 
question and decide the suit or proceeding 
before it accordingly. 

16-B. Except as otherwise provided 
in this Act, no Civil Court shall enter- 
tain any suit instituted, or application 
made, to obtain a decision or order on 
any matter which a Revenue Officer is 
by or under this Act, empowered to de- 
termine, decide or dispose of.” 

5. Before the Additional District 
Judge the appellant relied on these sec- 
tions and asserted that the determination 
of the question whether a person is a 
tenant or not was, under the 1953 Act, a 
matter entirely within the jurisdiction of 
the Revenue Courts and the jurisdiction 
of the Civil Courts had been ousted. The 
learned Additional District Judge repel- 
led the argument and held that the 1953 
Act did not affect pending proceedings. 
The learned Additional District Judge 
thereupon dismissed the appeal. 


"16(1) Whenever any question arises 
whether any transaction between a land- 
holder and a person claiming to be his 
lessee is a lease within the meaning of 
this Act, such question shall be decided 
by the Revenue Officer. 

(2) In deciding the question referred 
to in sub-section (1), the Revenue Officer 
shall; notwithstanding anything contain- 
ed in Section 92 of the Indian Evidence 
Act, 1872, or in Section 49 of the Indian 
Registration Act, 1908, or in any other 
law for the time being in force, -have 
power to inquire into and determine the 
real nature of the transaction and shall 
be at liberty notwithstanding anything 
contained in any law as aforesaid, to ad- 
mit evidence of any oral agreement or a 
statement or unregistered document with 
a view to such determination. 

(3) Any decision of die Revenue Offi- 
cer under this section shall be binding 
on the parties to the proceedings and 
persons daiming through them. 

16-A(1) Whenever any question as is 
referred to in Section 16 arises before a 
Civil Court in any suit or proceeding, 
the Court shall, unless such question has 
already been determined by a Revenue 
1969 S. C./S8 VII G — 5 


6. The appellant then appealed to 
the High Court The appeal first came 
up for hearing before Vyas, J. By an 
order dated August 21, 1957, he held that 
in view of the amendments made by the 
1953 Act, “it is not for the Civil Court 
to decide but for the Revenue Officer to 
determine whether in the year 1951-52 
also the defendant was paying to his 
landlord every week by way of rent one- 
third share in the produce of the garden 
and was his lessee for that year also.” 
He further observed that “if the answer 
to this question is in the affirmative, 
the defendant would be entitled to all 
the benefits of a protected tenancy, as 
observed by the learned Chief Justice in 
Faika v. Rajeshwar, 1957 Nag LJ 344= 
(AIR 1957 Bom 239) (FB). In the result 
he set aside the judgment and decree 
passed by the learned Additional Dis- 
trict Judge and directed 

“that the record and proceedings in 
this case be sent to the Revenue Officer, 
that is, the Sub-Divisional Officer, Yeot- 
mal, and the said Revenue Officer is 
directed to decide whether the defen- 
dant’s averment is right or otherwise, 
namely, that even after the expiry of the 
year 1950-51, that is, even after 31st 
March, 1951, the defendant used to pay 
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to his landlord, the plaintiff, every week 
by way of rent one-third share in the 
produce of the garden. The decision of 
the Pevenue Officer shall be subject to 
the usual course of appeal and revision, 
and when the question which is referred 
to the Revenue Officer by this judgment 
is finally decided hy the highest 
Revenue Authority, the finding shall bo 
communicated to this Court. Until such 
time that this Court receives a Ending 
upon the question mentioned above 
from the highest Revenue Authority, this 
appeal shall stand stayed. It shall be 
disposed of by this Court after the End- 
ing of the highest Revenue Authority is 
received by it" 

7. The Revenue Courts then remitted 
the finding. The Commissioner, which 
was the last Revenue Court, gave a find- 
ing confirming the one n3 given by the 
Sub-Divisional Officer tliat the appellant 
was paying rent to the respondent for 
the year 1951-52. 

8. The appeal was then heard by 
Badkas, J. It was argued before him 
that Vyas, J„ should not have referred 
the issue to the Revenue Officer for deci- 
sion under Section 16 of the 1951 Act, 
but Badkas, J-, held that it would not be 
appropriate for him to sit in judgment 
over the decision given by Vyns, J., and 
that the reference made by Vyas, J., 
under Section 16 of the 1951 Act had to 
be accepted. Accepting the finding of 
the Revenue Courts, Badkas, J., held that 
the respondent was not entitled to 
eject the appellant. He further held that 
it was not necessary to decide whether 
the 1951 Act was retrospective or not as 
the 1951 Act came into force during the 
year in which the defendant held sur- 
vey numbers in question as lessee. He 
acandmgly allowed the appeal. 

9. Having obtained leave, the res- 
pondent appealed under the Letters 
Patent. It was urged before the Letters 
Patent Bench on behalf of the appellant 
that the Bench could not deal with the 
question whether the 1953 Act applied 
to pending proceedings on the ground 
that this point had not been argued be- 
fore the learned Single Judge The 
Bench found no substance in this conten- 
tion as the point had been raised before 
the learned Single Judges. The Bench 
further held that there was no bar to the 
question of applicability of the 1953 Act 
being allowed to be raised. 

10. Dealing with the merits, the 
Bench held that "taJdog the s chem e of 
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the Act into account and the fact thaf 
there is no section in the Act which 
makes the Act applicable to pending 
proceedings, it is at once dear that it 
was not intended to affect pending pro- 
ceedings. Pending proceedings, must 
continue unaffected by the provision of 
the Act and whatever questions arose in 
those proceedings must be decided by 
the Civil Courts." 

1L The Bench then accepting the 
finding of the Civil Courts, held that 
there was no defence to the suit and the 
suit must succeed. The Bench also re- 
pelled the argument that it was not oped 
to it to consider the entire merits of the 
Second Appeal as the leave had been 
given by Badkas, J., and not by Vyas, 
J. The Bench observed that there was 
no substance in the contention since the 
judgment of Vyas, J., was never open to 
the appeal it being an interlocutory 
judgment. 

12. The learned Counsel for the ap- 
pellant contends that Sections 10, 10A 
and JOB, as substituted by the 1953 Act, 
had clearly ousted the jurisdiction of the 
Civil Courts and Vyas, J., was right in 
sending the case to Revenue Courts for 
decision on the question whether the ap- 
pellant was a tenant in the year 1951-52 
or not He stresses the word "whenever 
appearing in Section 16 and says that 
this is a wide word and no limitation can 
be placed on it In our view there is 
no substance In this contention. The first 
point to be noticed in this connection is 
that the 1953 Act came into force after 
the Trial Court had decreed the suit and 
an appeal was pending before the District 
Judge. It cannot be disputed that if the 
Legislature intends to oust the jurisdic- 
tion of Civil Courts, it must say so ex- 
pressly or by necessary implication. We 
cannot find any words in Secs. 16, 16A 
and 16B which can lead to the necessary 
inference that these provisions were in- 
tended to apply to appeals pending when 
the J953 Act came into force. It is true 
that the word ‘whenever'’ is wide but 
Section 16A uses the words “suit or pro- 
ceeding’ and these words do not ordi- 
narily indicate appellate proceedings. 
Further, Section 16B uses the word “en- 
tertain" and not the words "entertain or 
try any suit" as contained in Section 15 
(2) of the 1951 Act If the intention was 
to affect pending proceedings, the word 
"try" along with the word "entertain" 
would have been used fn Section IGB of 
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file 1953 Act. It seems to us that the 
intention was not to apply the 1953 Act 
to pending appeals. If Sections 16, 16A 
and 16B do not bar the jurisdiction of 
the Civil Courts in this case, the Letters 
Patent Bench was right in accepting the 
findings given by the Trial Court and 
the District Court in holding that the 
appellant was not a tenant for the year 
1951-52. 

13. The learned Counsel then con- 
tends that it was not open to the Letters 
Patent Bench to decide this question of 
the applicability of Sections 16, 16A and 
16B because Vyas, J., had decided to the 
contrary and had not given leave to ap- 
peal against his order. It seems to us that 
the order of Vyas, J., was interlocutory 
and it was not necessary for the respon- 
dent to obtain separate leave to appeal 
against this order. It was open to the 
Letters Patent Bench to decide all points 
decided by Vyas, J., in the interlocutory 
order dated August 21, 1957. At any 
rate the same point was raised before 
Badkas, J. Further, as held by this 
Court in Satyadhyan Ghosal v. Smt. Deo- 
rajin Devi, 1960-3 SCR 590=(AIR 1960 
SC 941), "an interlocutory order which 
did not terminate the proceedings and 
which had hot been appealed from either 
because no appeal lay or even though an 
appeal lay an appeal was not taken, 
could be challenged in an appeal from 
the final decree or order.” Section 105 
(2), C. P. C., does not apply in this case, 
and, therefore, the Letters Patent Bench 
was entitled to go into the validity of the 
'order passed by Vyas, J. 

14. The learned Counsel then urges 
that this was a new point and the Letters 
Patent Bench should not have allowed it 
to be taken. But we agree with the 
Bench that the point had been raised 
before the learned Single Judges. In 
view of this it is not necessary to decide 
whether a new point can be taken up in 
a Letters Patent appeal or not. 

15. In the result the appeal fails and 
is dismissed with costs. 

ESB Appeal dismissed. 


AIR 1969 SUPREME COURT 563 
(V 56 C 108) 

(From Andhra Pradesh)® 

S. M. SJKBI, R. S. BACHAWAT AND 
K. S. HEGDE, JJ. 

Kamaraju Venkata Krishna Rao, Ap- 
pellant v. Sub-Collector, Ongole and an- 
other, Respondents. 

Civil Appeal No. 1103 of 1965, D/- 8- 
8-1968. 

(A) Hindu Law Charitable endow- 
ments — Tank can be an object of cha- 
rity — In am in favour of the "urache- 
ruvu” (tank) — Tank must be considered 
a charitable institution within the mean- 
ing of Andhra Act 36 of 1956 — Andhra 
Inams (Abolition and Conversion into 
Ryotwari) Act, 1956, S. 2 (E)). 

Under Hinc lu Law a tank can be an 
object of charity and when a dedication 
is made in favour of a tank, the same is 
considered as a charitable institution.. 
Therefore where there is an -foam in 
favour of the "uracheruvu” (tank), that 
tank must be considered as a charitable 
institution within the meaning of 
Section 2 (E) of the Andhra Act, 36 of 
1956. Consequently after the abolition 
of the foam, the foam property gets it- 
self converted into Royatwari property, 
of the "uracheruvu", to be managed by 
its Manager. Hence the property in 
question has to be registered in the name 
of the tank but it will continue to be 
managed by the Manager who was an 
foamdar so long as he continues to be 
its Manager. AIR 1958 Mys 93 & (1890) 
ILR 14 Bom 1 & (1940) AC 138 & AIR 
J940 PC 116, ReL on. (Para 9) 

(B) Words and Phrases Institution’ 
i— Meaning Meaning of the word in- 
stitution that will cover every use of it 
depends on the context in which it is 
found — A tank can he a charitable In- 
stitution when there is dedication in 
favour of that tank. (1940) AC 138, Bel. 
on; AIR 1940 PC 116, Eef. (Paras 5, 6) 
Cases Referred: Chronological Paras 
(1958) AIR 1958 Mys 93 (V 45)= 

ILR (1957) Mys 291, V. Marf- 
vappa v. B. K. Puttaramayya 8 

(1940) AIR 1940 PC 116 (V 27)= 

ILR (1940) Lah 493, Masjid 
Shahid Ganj v. Shiromani Gurd- 
wara Parbandhak Committee, 

Amritsar . 6 


"(Writ Petn. No. 431 of 1961, D/- 9-8- 
1963, A. P.) 

DM/EM/D625/68 
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column it is mentioned: "The pond is of 

S eat use for the cattle and people of 
e village. The Inam can be confirmed 


(1940) 1940 AC 138=109 LJPC 
22 , Minister of National Revenue 
v Trusts and Guarantee Co, Ltd. 5 
(1890) ILR 14 Bom 1, Jamnabai 
v Khimji Vullubdas 7 

Mr D Narasaraju, Senior Advocate 
(M/s A. Subba Rao and K. Jayaram, 
Advocates, with him), for Appellant, Mr, 
B Parthasarathy, Advocate, for Respon- 
dent No 1, Mr T Satyanarayana, Advo- 
cate, for Respondent No 2. 

The following Judgment of the Court 
was delivered by 

HEGDE, J : — A short, nonetheless 
interesting question of law arises for 
decision in this appeal by certificate, 
and that question is whether a tank can 
be considered as a charitable institution 
within the meaning of those words in 
Section 2 (E) of the Andhra Inams (Abo- 
lition & Conversion into Ryotwan Act) 
1956 (Act No 36 of 1956) (to be herein- 
after referred to as the Act) 

2. The Inam with which we are con- 
cerned in this case stands abolished 
under the Act The appellant wants the 
property comprised in that Inam to be 
registered in his name. His contention 


permanently so long as the repairs are 
performed. The pond for which the 
Inam was originally granted was situated 
north to the village and is now out of 
use. At the request of the villagers the 
late Collector Mr. Fraser issued an order 
in 1819 that die proceeds of this Inam 
can bo applied to the present existing 
Kunta which is south to the village and 
so of use.” 

4. From these entries it is dear that 
the Inam was granted in favour of the 
tank known as “uracheruvu”. It has 
been so considered at least ever since 
1819 Therefore we are unable to up- 
hold the contention of the appellant that 
it was a grant in favour of bis family 
subject to the liability to repair the tank. 
It appears that the ancestors of the ap- 
pellant and at present the appellant is 
looking after the management of the 
tank. 

5. Mr. Narasaraju, learned Counsel 
for the appellant contended that even if 
we come to the condusion that the Iham 
was granted for a charitable purpose, 


LiSto'rf'&taS' ftS* fii 9- <5* o f *•. ■ianty.. betas a tanfc 

the liability to repair the tank in his vil- 
lage from out of the income of that 
Inam The Authorities under the Act 
have rejected his claim that he was the 
Inamdar of the Inam in question They 
have come to the conclusion that 
the Inam was in favour of the 

tank and that he was in possession , ; — 

of the Inam property only as tie Mana- “ ^socabon brought into bemgfor the 
get of the taik which according to them S ° m0 P* 

was a charitable institution. This con- i 0IX * “ e ^ nes *** institution as 

dusicn has been upheld by the High 


the same cannot be considered as a cha- 
ritable institution According to him a 
tank cannot be considered os an institu- 
tion In support of that contention of 
his he relied on the dictionary meaning 
of the term institution’. According to 
the dictionary meaning, the term ‘insti- 
tution' means “a body or organization of 


Court. 

3. It is not known as to who granted 
the Inam in question. The grant is lost 
in antiquity. The only evidence we 
have relating to this Iham are the en- 
tries in the Inam register. A copy of 
that register has been produced m this 
case Therein the Inam is shown to 
have^been granted to the tank “urache- 
ruvu” Under column 8 it is mentioned 
that it was given for repairs of the pond 
called Uracheruvu situated dose to the 
village Under column 10 it is mention- 
ed that it is to be in force so long as the 
repairs of the tank are performed. The 
ancestor of the appellant was shown to 
be the Manager or the charitable insti- 
tution viz. the tank. Under the remarks 


nation, instituted for the promotion of 
some object especially one of public or 
general utility, religious, chan table, edu- 
cational etc.” Other dictionaries define the 
same word as ‘organised society esta- 
blished either by law or the authority 
of individuals, for promoting any object, 
public or social.* In Minister of National 
Revenue v. Trusts and Guarantee Co 
Ltd., 1940 AC 138, the Privy Council 
observed: 

**R is by no means easy to give a defi- 
nition of the word “institution” that will 
cover every use of it Its meaning must 
always depend upon the context in which 
it is found.” 

6. In Masjid Shahid Ganjv. Shlro- 
mani Gurdwara Parbandhak Committee, 
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Amritsar, AIR 1940 PC 116, the Privy 
Council considered a “Madrasah.” as an 
institution though it doubted whether 
the same can be considered as a juris- 
tic personality”. This is what die Privy 
Council observed: 

“A gift can be made to a madrasah in 
like manner as to a masjid. The right 
of suit by the mutvvali or other manager 
or by any person entitled to a benefit 
(whether individually or as a member of 
the public or merely in common with 
certain other persons) seems hitherto to 
have been found sufficient for the pur- 
pose of maintaining Mahomedan endow- 
ments. At best the institution is but a 
caput mortuum, and some human agency 
is always required to take delivery of 
property and to apply it to the intended 
purposes. Their Lordships, with all res- 
pect to the High Court of Lahore, must 
,not be taken as deriding that a “juristic 
personality” may be extended for any 
purpose to Muslim institutions generally 
or to mosques in particular. On this 
general question they reserve their opi- 
nion.” 

We may at this stage state that the Act 
has not defined either the expression 
“charitable institution” or even “institu- 
tion”. Therefore we have to find out 
the meaning of that term with reference 
to the context in which it is found. We 
must remember that the expression "cha- 
ritable institution” is used in a statute 
which abolishes Inams. The Inam in 
question must undoubtedly have been 
granted by a Hindu. Most of the Inams 
abolished by the Act were those grant- 
ed by Hindu Kings in the past. Ac- 
cording to Hindu conceptions a tank has 
always been considered as an object of 
charity. In the Tagore Law Lectures 
delivered in 1892 by late Pandit Pran- 
nath Saraswati on "The Hindu Law of 
Endowments”, he stated: 

“From very ancient times the sacred 
writings of the Hindus, divided works 
productive of religious merit into two 
divisions named ishta and purta a classi- 
fication which has come down to our 
times. So much so that the entire ob- 
jects of Hindu endowments will be 
found included within the enumeration 
of ishta and purta works. In the Rig 
Veda ishtapurttam (sacrifices and chari- 
ties) are described as the means of going 
to heaven. In commenting on the same 
passage Sayana explained ishtapurtta to 
denote "the gifts bestowed in srauta and 
smarka rites . In the Taittiriya Aran- 


yaka, ishtapurtta occur in much the same 
sense and Sayana in commenting on the 
same explains ishta to denote “Vedic 
rites like Darsa, Pumamasa etc.” and 
purta “to denote Smarkta works like 
tanks, wells etc.” 

At page 26 he again quotes Vyasa in 
these words: 

“Tanlcs, wells with flights of steps, 
temples, the bestowing of foods, and 
groves — these are called purttam.” 

At page 27, the learned lecturer enu- 
merates the purtta worlcs. Amongst 
them is included the construction of 
worlcs for the storage of water, as wells, 
baolis, tanks, etc. The learned lecturer 
devotes his tenth lecture to “purtta”. In 
the course of that lecture he again states 
that the construction of reservoirs of 
water is classed by Hindu sages amongst 
the "purtta” and charitable works. In 
this connection he quotes from various 
treatises such as: 

(i) Ashwalayana Grihya Parishishta; 

lib Vishnu Dharmottara; 

fiii) Skanda Pur an a; 

liv) Nandi Purana; 

(v) Aditya Purana; 

fvi) Yama; 

(vii) Mahabharata, etc. etc. 

7. In Jamnabai v. Khimji Vullubdass, 
(1890) ILR 14 Bom I at p. 9, Sir Char- 
les Sargent Kt., C. J., while interpreting 
a will observed thus: 

"We come to the latter part of cL 6 
which directs the building of a well and 
“avada”, (cistern for animals to drink 
water from), out of the surplus of his 
fund after providing for the outlay of 
the two sadavartas and repairing his 
property. Mr. Justice Jardine consider- 
ed he could not presume a charitable 
object in a well and "avada”. Such an 
object is so frequently the result of 
charitable intention in Oriental coun- 
tries, and is so entirely in accordance 
with the notions of the people of this 
country that we think that, in the ab- 
sence o'f anything to show that the testa- 
tor intended the well and “avada” to be 
built for the benefit of the property — 
and there is nothing in the present 
will to ' show such intention — they 
should be presumed to have intended by 
the testator for the use of the public.” 

8. In V. Marivappa v. B. K. Puttara- 
mayya, ILR (1957) Mys 291=(AIR 1958 
Mys 93), a Division Bench of the 
Mysore High Court observed thus: 

“The maintenance of Sadavartas, tanks, 
seats of learning and homes for the dis- 
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abled or the destitute and sim i lar institu- 
tions is recognised by and well known to 
Hmdu Law, and when maintained as pub- 
lic institutions they must be taken to have 
a legal personality as a Matha or the 
deity in a temple has, and the persons 
in charge of the Management would 
occupy a position of trust." 

That decision proceeds on the basis that 
a tank can be a charitable institution 
under Hmdu Law. That decision was 
quoted with approval by late Bijan Kumar 
Mukherjea who later became the Chief 
Justice of this Court in his Tagore Law 
Lectures delivered in August, 195 L 
Therein he observed: 

"It has been held that though Mutfs 
and temples are the most common forms 
of Hindu religious institutions, dedication 
for religious or charitable purposes need 
not necessarily tako one or tnese forms 
and that the maintenance of Sadabartas, 
tanks, seats of learning and homes for the 
disabled or the destitutes and similar insti- 
tutions are recognised by and well known 
to Hindu Law and when maintained as 

E ubhc institutions, they must be taken to 
ave a legal personality as a Matha or 
the deity m a temple has, and the persons 
in charge of the management would 
occupy a position of trust 
9. From the above discussion it is seen 
that under Hmdu Law a tank can be an 
object of chanty and when a dedication 
is made in favour of a tank, the same is 
considered as a charitable institution. It 
is not necessary for our present purpose 
to decide whether that institution can 
also be considered as a Juristic person. 
Once we come to the conclusion that the 
Inam with which we are concerned in 
this case was an Inam in favour of the 
"uracheruvu" (tank) that tank must be 
considered as a charitable institution 
under the Act Consequently after the 
abolition of the Iham, die Tnnm property 
gets itself converted into Royatwari pro- 
perty, of the “uracheruvu", to be manag- 
ed by its Manager. Admittedly Ihe ap- 
pellant is its present Manager. Hence 
the property in question has to be regis- 
tered in the name of the hmV but it will 
continue to be managed by the appellant 
so long as he continues to be Its Mana- 
ger. 

10. In the result subject to our obser- 
vations as regards the management of the 
property, the appeal is dismissed. No 
costs. v, 

GGM/D.V.C. Appeal dismissed. 


AIR 1969 SUPREME COURT 560 
(V 50 C 109) 

(From Bombay: AIR 1967 Bom 194) 

S. M. SIKRI, R. S. BACHAWAT AND 
K. S. HEGDE, JJ. 

Charity Commissioner, Bombay, Ap- 
pellant v. Administrator of the Shnngen 
Math and its properties. Respondent 
Civil Appeal No. 1000 of 1965, D /; 
13-8-1968. 

Bombay Public Trusts Act (29 of 1930), 
Sections 2 (9), 2 (17), 18 — Situs of trust 
— How determined — * Sbankaracharya 
Math in Nasik — Property of Shnngeri 
Math — Not a math or temple within 
the Act — Not liable to bo registered. 

In order to determine the situs of the 
trust, which consists of a Math and a 
subordinate so-called math or maths, it 
is the situs of the principal math which 
will determine die applicability of the 
Act AIR 1968 SC 422 and Petn. No. 405 
of 1955, D /- 15-12-1960 (SC), ReL on. 

(Para 15) 

Where the finding of the High Court 
was that the Sbankaracharya s Math at 
Nasik Panchvati was die property of the 
Shnngeri math in Mysore State, that all 
the expenses of the Nasik math were 
made from the income of the Shnngeri 
math, diat in the Nasik Math no religious 
Instructions are imparted and no spiritual 
service was rendered to any disciple and 
that no member of the public is allowed 
to enter the place of worship without 
permission aldiough worship was .earned 
out by the pujaris according to vedic 
usage. 

Held that in view of these findings 
the Nasik Math could not be held to be 
a real math or temple within the defini- 
tions In the Bombay Act and that the 
math was not liable to be registered 
under that Act AIR 1967 Bom 194, Af- 
firmed. (para 15) 

Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 422 (V 55) = 

1968, Maha LJ 383, Ramswarup 
v. Motiram Knandu 14 

(I860) Petn. No 405 of 1935, D7- 
15-12-1960 (SC), MaharaJ Kumari 
Umeshwari Kner v. State of 
Bihar J1 

Mr. C. K. Daphtary, Attorney General 
for In dia (M/s. M. S. K. Sastri and S. P* 
Nayar, Advocates, with him), for Appel- 
lant; Mr. EL R. Gokhale, Senior Advocate, 
(Dr. T. S. Chitale and Mr. K. Rajendra 
DM/DM/E 150/68 ~~~ 
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Chaudhuri, Advocates, 
Respondent 


with him), for 


The following Judgment of the Court 
jvas delivered by 

SEKRL J.: This appeal by certificate 
granted by the High Court of Judicature 
at Bombay is directed against its judg- 
ment and decree dated December SO, 
1962, whereby it set aside the order 
made by the Assistant Charity Commis- 
sioner, dated August 19, 1955, as con- 
firmed by the Deputy Charity Commis- 
sioner and by the District Judge, Nasik. 
The High Court held that the Nasik 
Math is not liable to be registered under 
the Bombay Public Trusts Act, 1950. 

2. The High Court found the follow- 
ing facts relating to the - Nasik Math: 

“The Principal Math is situated in the 
State of Mysore and as His Holiness is a 
Sanyasi he generally names the ^ house 
properties with temples as 'Maths’. The 
properties at Nasik Panchvati, are known 
as properties of Shiingeri Math. The 
Samadhis have been constructed to look 
like temple, there is Sabha Mandap in 
which an image of Adya Shankaracharya 
is installed. All the expenses have been 
incurred by His Holiness from the income 
of the Shiingeri Math and some money 
was borrowed from Nasik creditors. Here 
religious instructions are not imparted 
and no spiritual service is rendered to 
any body of disciples. Sometimes people 
come there and if they are given admis- 
sion they stay there for a short time. 
There being "Samadhis” in these premises, 
there are some idols and occasional festi- 
vals but it is not a temple for purpose of 
public worship. No member of the public 
is allowed to enter the place of worship 
but it is carried out by the Pujaris ac- 
cording to Vedic usage. This property 
is being maintained by the Principal Math 
from the very beginning. The income 
consists of (1) rent earned. by letting the 
property; (2) offerings made before the 
Samadhis; (3) grant from Nasik Treasury 
of Rs. 289 per year; and’ (4) yearly grant 
of Rs. 460-1-00 from village Pimpalgaon 
Funji in Ahmednagar District. 

3. The High Court further observed: 

“One of the Sanads regarding the in- 
come of Pimpalgaon village is on record 
and it shows that the grant of the in- 
come of the village is made to Shn 
Shankaracharya dearly mentioning it to 
be for the expenses of the Sansthan but 
fiie tenor of the documents shows that 


the offering is made to the Sbankara- 
charya himself.” 

4. The relevant provisions of the Bom- 
ba y Pu blic Trusts Act, 1950 (Bombay Act 
XXXIX of 1950) — hereinafter referred to 
as the Act — are as follows: 

5. The preamble of the Act reads: 

“An Act to regulate and to make better 

provision for the administration of public 
religious and charitable trusts in the State 
of Bombay.” 

It would be noticed that the intention 
is only to deal with the trusts which are 
in the State of Bombay; it is not the 
idea to regulate or make better provi- 
sion for the administration of trusts out- 
side the State of Bombay; and one of 
the questions which we have to answer 
is whether Nasik Math can be said to be 
in the State of Bombay. The word "math” 
is defined in Section 2 (9) of the Act to 
mean “an institution for the promotion 
of Hindu religion presided over by a 
person whose duty it is to engage him- 
self in imparting religious instructions or 
rendering spiritual services to a body of 
disciples or who exercises or claims to 
exercise headship over such a body and 
includes places of religious worship or 
instructions which are appurtenant to 
the institution.” "Public trust” is defin- 
ed in Section 2 (13) to mean "an express 
or constructive trust for either a public 
religious or charitable purpose or both 
and includes a temple, a math, a wakf, 
a dharmada or any other religious or 
charitable endowment and a society form- 
ed either for a religious or charitable 
purpose or for both and registered under 
the Societies Registration Act, I860”. The 
definition of “temple” may also be noted. 
“Temple” means "a place by whatever 
designation known and used as a place 
of public religious worship and dedicated 
to or for the benefit of or used as of 
right by the Hindu community or any 
section thereof, as a place of public reli- 
gious worship, Js. 2 (17)”]. 

6. Section 18 of the Act provides for 
registration of public trusts and makes it 
the duty of the Trustees of a public trust 
to which the Act applies to make an ap- 
plication for the registration of the public 
trust It is under this section that an 
application was made, under protest by 
one Y. M. Krishnamurthy, Revenue, 
Officer and Incharge Officer, Shri Shrin- 
geri Mutt and its properties. 

7. The Assistant Charity Commissioner 
held an enquiry under Section 19 of the 
Act and came to the conclusion that a 
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trust existed and it is a public trust and or dependent upon the prindpal math at 
is liable to be registered under the Act Sbnngeri, it is covered by the Act 

8. An appeal was taken to tba Chanty % nEIK 

Commissioner. The Deputy Chanty ^ ^ 15-12-1960 ’(SC) while consi- 

Commissioner prosing aroeliate powem 1 ■ g proyls ; om 0 { Q><> B.liar Hmiiu 
confirmed the findings and order of the O f I . 


Assistant Chanty Commissioner. An ap- 
plication was then made under Sec. 72 
of the Act to the District Judge to set 
aside the decision and order of the De- 
puty Chanty Commissioner, but the Dis- 
trict Judge confirmed the order and dis- 
missed the petition He held that 'this 
institution must be considered as Branch 
Mutt even though its origin may be the 
Samadhis or tombs of the Shankaracharya 
of the name Abhinava Sachhidanand 
Bharata." He further came to the con- 
clusion that 'the evidence on the record 
shows that this Institution at Nasik is 
a place of religious worship within the 
meaning of the definition in section 2 (9) 
of the Act' He observed: 

“There is no dispute that there are idols 
of Shn Adya Shankaracharya and Shri 
Dattatraya in this institution and worship 
of those idols is earned on there. The 
festivals which are held and which are 
attended by the public who are invited 
on such occasions are the Jay antis of 
Shri Shankaracharya and the deity of Shri 
Dattatraya. In this behalf, the printed 
invitations (Exhibits 12/29, 12/30 and 
12/31) may be perused. There is also 
day-to-day worship of these deities which 
is carried on by the Pujaris." 

9 He further observed: 


Religious Trusts Act, 1950 (Bihar Act I 
of 1951), Gajendragadkar, J., as he then 
was speaking for the Court, observed. 

“On behalf of the petitioner the learn- 
ed Attorney-General has contended that 
as a result of our decisions in the group 
of cases to which we have already refer- 
red it is now established that before the 
Act C 2 H apply two conditions must be 
satisfied; first, that the religious trust or 
the institution itself must be in Bihar, 
and second, part of its property must be 
situated in the State of Bihar. Since the 
first of these two conditions is not satis- 
fied in the present case the Act cannot 
apply In our opinion this contention is 
well founded ana must be upheld.' 

12. The facts in that case were that 
'a temple (was) situated at Vrindavan 
Pham in the District of Mathra in Uttar 
Pradesh. In this temple were installed 
the family idol of Shri Radha Gopalji 
as well as the idol of Radhendra Kishorji 
in 1872 and 1877 respectively by 
Mabarani Inderjit Kuer of Tilcari The 
said Maharani created a waqf of certain 
properties known as Balkhar Mahal in the 
District of Gaya by a registered deed of 
endowment on July 25, 1872, for the pur- 
pose of meeting the expenses relating 
to food, offering prayers and worship in 

the said temple The Trust owns 

properties also in Bihar.' 

_ 13. This Court repelled the conten- 
tion that since the Trustees reside in 
Bihar and the Trust is substantially ad- 
ministered in Bihar the provisions of the 
Bihar Act would be applicable, and ob- 
served: 


'Considering from this point of view, 
this place would be a place of religious 
worship and there is no dispute that at 
any rate it is appurtenant to the main 
institution or the Muth at Shringeri.' 

He further held that “this institution or 
Foundation at Nasik is admittedly a 
Branch of the Muth at Shringeri which 
is founded by Adya Shankaracharya, and 
this Branch would partake of the nature 

S”, applicability^ of the~Act "The 

of the definition of -Muth- enacted Z t SSFl T£jFL a £&!!£ 


_ Tt is the situs of the trust of the prin- 
cipal institution or temple with which the 
trust is integrally connected that deter- 


Section 2 (9) of the Act 
10. The learned counsel for the ap- 
pellant contends that the Nasik Math is 
an independent Math within Section 2 (9) 
of the Act and, therefore, covered by 
the provisions of the Act, at any rate, 
even if the Nasik Math is an adjunct of 


in the temple situated at Vrindavan 
Pham, and so it is common ground that 
the situs of die temple is outside Bihar 
It is also admitted that part of the pro- 
perties belonging to the trust are in Uttar 
Pradesh. Therefore the two tests laid 
down by this court inevitably lead to 
the conclusion that the present trust is 
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outside the purview of the Act The fact 
that tbe trustees reside in Bihar or that 
the trust is partially administered in Bihar 
for charitable purposes can make no dif- 
ference to this position.” 

14. In Mahant Ramswarup v. Moti- 
ram Kkandu, 1968 Mak LJ 363 = (AIR 
1968 SC 422) a case governed by the 
Bombay Public Trusts Act, Shelat, J., 
observed: 

'There is no dispute that the trust is 
administered at Burhanpur and the bulk 
of its properties, except the three pieces 
of lands situate in the District of Dkulia, 
are all situate in the Madhya Pradesh 
State. The fact that a part of its pro- 
perties is situate in Maharashtra State 
though the trust is within Madhya Pra- 
desh State would not mean that the trust 
would be governed partly by the Madhya 
Pradesh Act and partly by the Bombay 
Act. Such a division of the Trust and 
its administration is not contemplated by 
either of the two Acts.” 

15. It seems to us that, in view of the 
above authorities, in order to determine 
the situs of the trust, which consists of 
a Math and a subordinate so-called math 
or maths, it is the situs of the principal 
math which will determine the applica- 
bility of the Act. We need not here de- 
cide the position of an independent real 
math though connected with another 
math. The High Court has found in this 
case that in the Nasik Math no religious 
instructions are imparted and no spiritual 
service is rendered to any body of disci- 
ples. Further no member of the public 
is allowed to enter the place of worship 
without permission although worship is 
carried out by the Pujaris according to 
vedic usage. In view of these findings 
the Nasik Math cannot be held to be a 
real math or temple within the definitions 
set out above, ha our opinion, the High 
Court was right in holding that the Nasik 
Math is not liable to be registered under 
the Act 

16. The appeal accordingly fails and 
is dismissed with costs. 

DBJEt Appeal dismissed. 


AIR 1969 SUPREME COURT 569 
(V 56 C 110) 

(From Madras)® 

S. M. SIKm, R. S. BACHAWAT AND 
K. S. HEGDE, JJ. 

Chockalinga Sethurayar and another. 
Appellants v. Arumanayakam, Respon- 
dent. 

Civil Appeal No. 1162 of 1965, D/- 

28 - 8 - 1968 . 

(A) Hindu Law — Charitable endow- 
ment — Succession — Rule of — Chari- 
table trust created by will — No direc- 
tion as to line of succession — Ordinary 
rule of inheritance applies — Sister pre- 
cedes distant agnate — (Hindu Law of 
Inheritance (Amendment) Act (1929), Sec- 
tion 2). 

R, a well-to-do Hindu governed by 
Mitakshara Law executed a will in 1884 
constituting a trust in respect of some 
of his properties for certain charitable 
purpose. He constituted his nephew D 
and his wife K as trustees after his death. 
The will also provided that after the life- 
time of D and K the sons of D should 
be trustees and in their absence the 
yamsathar of D should continue to con- 
duct the said charities. D died in 1907, 
thereafter K continued to be the sole 
trustee till her death in 1932. After her 
D s son R was the trustee. R haring died 
issueless in 1953, dispute arose as to suc- 
cession to the trusteeship, one claimant 
being R's sister and the other being a 
grandson ofR’s paternal unde. The latter 
dafmed as vamsathari of R under the 
will 

Held that on a true reading of the wall 
of R it was seen that the testator had 
prescribed a line of succession for the 
devolution of the trusteeship only upto 
a point and not beyond it As soon as 
D’s son R took over the trusteeship the 
mode of succession prescribed in the will 
came to an end. Thereafter the succes- 
sion is regulated by the ordinary rule of 
Mitakshara Law. (Para 6) 

(2) That it was well settled that succes- 
sion to trusteeship of properties similar 
to the one in question follows the ordi- 
nary rule of Hindu Law if there was no 
spedal custom to the contrary. There 
being no spedal custom in this ease, the 
parties were governed by Mitakshara 
Law under which a sister was one of the 
heirs of a male person and was given a 


"(Appeal No. 276 of 1955, D/- 3-11-1959 
—Mad.) 
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higher place in the hue of succession 
to the properties of her brother by the 
Hindu Law of Inheritance Amendment 
Act, 1929. R’s sister was therefore en- 
titled to succeed to the trusteeship pre- 
viously held by her brother in prefer- 
ence to the other claimant. AIR 1917 PC 
190 and (1904) ILR 27 Mad 192 and AIR 
1951 SC 293, Ref. to. 

(Paras 8 and 7) 
(B) Hindu Law of Inheritance (Amend- 
ment) Act (1929), Section 1 (2) — Pro- 
perty — Whether hereditary trusteeship 
is ‘property* ■ — (Quaere). 

(Para 8) 

Cases Referred! Chronological Paras 
(1951) AIR 1951 SC 293 (V 38) = 

1951 SCR 1125, Sm Angurhala 
Mulhck v. Debabrata Mulhck 8 

(1917) AIR 1917 PC 190 (V 4) = 

45 Ind App 1, Sethuramaswamiar 
v Meniswamiar 0 

(1901) ILR 27 Mad 192, Ramanathan 
Chetty v. Muruguppa Chetty 0 
Mr G. L. Sanghi, Advocate and M/s. 

J B Dadachanji and Co., Advocates, for 
Appellants, Mr R. Thiagarajan, Advocate, 
for Respondent. 

The following Judgment of the Court 
was delivered by 

HEGDE, J.: This appeal by certificate 
is directed against the decision of the 
High Court of Madras in A. S. No. 270 of 
1955 The question that arises for deci- 
sion herein is whether the appellants or 
the respondent should be held to be the 
trustees of the suit trust. The Trial Court 
upheld the claim of the appellants where- 
as the High Court in appeal came to the 
conclusion that the trusteeship has de- 
volved on die respondent. 

2. For the purpose of deciding the 
controversy before us it is not necessary 
to refer to the various facts that were 
placed before the Trial Court or the 
High Court. The facts material for our 
present purpose are these 

3 One Rangayya Sethurayar who will 
hereinafter be referred to as Rangayya 1 
was a well to do person He died in 
the year 1888 leaving behind him his wife 
KaruthammaL He had no issues but he 
was bringing up his brother's son Dhanna- 
linga Sethurayar as his foster son. He 
executed a will on June 25, 1884 (Exh. 
A-i) under which he constituted a trust 
in respect of some of his properties for 
the purpose of carrying on die water 
supply chanty and Dwadesi Kattalal 
charity in the choultry built by him. 
Under the said will he constituted 


Dharmalinga Sethurayar and his wife 
Karuthammal as the trustees of the trust 
in question after his death. The will 
also provides that after the lifetime of 
the aforementioned two persons the sons 
of Dharmalinga Sethurayar should be the 
trustees and in their absence the ‘vam- 
sathar* of Dharmalinga Sethurayar should 
continue to conduct the said chanties. 
Dharm alin ga Sethurayar died in 1907 buf 
Karuthammal continued to live till 1932. 
After the death of Dharmalinga Sethu- 
rayar, Karuthammal continued as the sob 
trustee of the trust in question till her 
death. Thereafter Rangayya Sethurayar 
(to bo hereinafter referred to as Rangayya 
H) took over the trusteeship and conti- 
nued to manage the trust til] his death 
on 9th May, 1953. The said Rangayya 
died issueless. The respondent claims to 
be the sister of said Rangayya and as 
such claims to be trustee oF the suit trust 
On the other hand the appellants who are 
the grandsons of the paternal undo of 
Rangayya H are pressing their claim for 
the trusteeship on the ground that they 
belong to the 'Vamsa' of Rangayya IL 
4. The respondent’s claim that she is 

the sister of Rangayya n is contested 
by the appellants as mentioned earlier. 
The Trial Court held that the respondent 
has failed to prove that she is the sister 
of Rangayya II but the High Court up- 
held her claim We agree with the High 
Court in Its finding that there is satisfac- 
tory evidence to show that the respon- 
dent is the sister of Rangayya H. That 
fact was specifically admitted by the 
first appellant in the counter affidavif 
filed by him in L A. No. 171 of 1954. It 
may be noted that this admission was 
made after the dispute between the part- 
ies had commenced. At that stage the 
only plea advanced by the appellants was 
that though the respondent was the sis- 
ter of Rangayya H, she was not entitled 
to succeed to the trusteeship under law. 
The High Court has rightly discarded 
the subsequent version put forward by 
the appellants to the effect that the ad- 
mission in question was made under & 
wrong impression and the same was 
based on me information supplied by one 
Subbanna Nattar. The said Subbanna 
Nattar has not been examined as witness 
in the case. That apart the appellants 
and the respondent are near relations 
and hence the plea of the appellants that 
they did not know the exact relationship 
between the respondent and Rangayya H 
Is unacceptable. Further If they did not 
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know the relationship they would not 
have admitted that she was the sister of 
Rangayya IL This admission is a very 
important piece of evidence. It cannot 
be brushed aside lightly as the learned 
Trial Judge has done. That admission is 
further supported by the witnesses exa- 
mined on behalf of the respondent, whose 
evidence has been believed by the High 
Court. The contrary evidence given by 
D. W. 10 has not been believed by the 
High Court for very good reasons. There 
Was convincing proof before the Trial 
Court to support the respondent’s claim. 
The reasons given by the Trial Court for 
not accepting that evidence are far from 
convincing. In addition to the evidence 
adduced in the Trial Court, certain ad- 
ditional documentary evidence was ad- 
duced before the High Court. The de- 
position of Rangayya II in a criminal 
case was placed before the High Court 
wherein he had clearly admitted that the 
respondent was his sister. Mr. Sanghi 
learned Counsel for the appellants con- 
tended that the High Court was not 
justified in receiving additional evidence 
as no case was made out under Order 41, 
Rule 27, Code of Civil Procedure. We 
are unable to examine the correctness of 
jthat contention as the order impugned 
was neither printed nor made available 
to us. Even if we exclude that piece of 
evidence from consideration still the re- 
maining evidence conclusively establishes 
that the respondent is the sister of Ran- 
gayya IL 

5. This fakes us to the next question 
whether she is entitled to succeed to the 
trusteeship. It was not disputed before 
us that the trusteeship in question is 
hereditary trusteeship and it relates to a 
private charity. The trustee is the legal 
owner of the trust properties though the 
entire income of the trust properties has 
to be utilized for charity. It was con- 
ceded before us that succession to trustee- 
ship of properties similar to the one be- 
fore us follows the ordinary rule of Hindu 
Law, if there is no special custom to 
the contrary. ' In the instant case no spe- 
cial custom was either pleaded or proved. 
Therefore all that we have to ascertain 
is the mode of succession to the same 
in accordance with the ordinary role of 
Hin du Law. The parties are governed 
by Mitakshara Law under which a sister 
is one of the heirs of a male person. In 
view of Hindu Law of Inheritance 
Amendment Act 1929 (Act H of 1929), 
the sister is given a higher place in the 


line of succession than what she had 
under the customary law in respect of 
properties of her brother not held by him 
in coparcenary and not disposed of bv 
him by wilL It is true that Act II of 
1929 applies only to properties of males 
not held in coparcenary and not disposed 
of by will but in view of that Act as re- 
gards the individual properties of Ran- 
gayya II, the respondent is a nearer heir 
of his tha n the appellants. 

6. Before examining the respondent’s 
daim to succeed to the trusteeship we 
have to first dispose of another conten- 
tion of the appellants. According to 
them under the will of Rangayya I when- 
ever a trustee dies leaving behind him 
no sons the trusteeship should go to the 
‘vamsathar of the last trustee; the res- 
pondent cannot be held to be a Vam- 
sathar’ of Rangayya H as she had been 
married into a different family and con- 
sequently had become a ‘vamsathar’ of her 
husbands family; but they being the 
nephews o£ Rangayya II must be consider- 
ed as his ‘vamsathar’ and consequently they 
are entitled to succeed to the trusteeship 
after the death of Rangayya II. There 
was considerable debate before us as to 
what is meant by that expression ‘vam- 
sathar’. We do not think that question 
is relevant for our present purpose. On 
a true reading of the will of Rangayya I 
it is seen that the testator had prescribed 
a line of succession for the devolution 
of the trusteeship only upto a point and 
not beyond it According to the will 
after the death of the testator his foster 
son and his wife should continue to be 
the trustees and after their lifetime the 
sons of Dharmalinga Sethurayar, if any, 
should succeed to the trusteeship and in 
their absence the ‘vamsathar’ of Dharma- 
Iinga Sethurayar should take over the 
trusteeship. The direction contained in 
the will as to the line of succession ex- 
hausted itself as soon as Rangayya H 
became the trustee. He remained as 
the trustee till his death in 1953. There- 
fore there is no question of the vam- 
sathar’ of Dharmalinga Sethurayar suc- 
ceeding to the trusteeship. As soon as 
■Rangayya II took over the trusteeship, 
the mode of succession prescribed in the 
will came to an end. Rangayya II be- 
came a fresh stock of descent There- 
after the succession is regulated by the 
ordinary rule of Mitakshara Law. As 
observed by the Privy Council in Sethu- 
ramaswamiar v. Meruswamiar, 45 Ind 
App 1 = (AIR 1917 PC 190): 
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“With regard to what are called pri- 
vate chanties such as endowments for the 
support of the family idol, the law as laid 
down by vanous decisions hi India and 
apparently accepted in one case by the 
Privy Council, Ramanathan Chetty v 
Murugappa Chetty, (1904) ILR 27 Mad 
192 (PC), is that if there Is no contrary 
provision in original grant the right of 
management passes to the natural heirs 
of the original grantee” 

Assuming without deciding that the ex- 
pression ‘property’ used in Act II of 1929 
does not include a trusteeship right still 
it is a well established proposition of law 
that succession to trusteeship similar to 
the one before us is governed by the 
ordinary rules of inheritance under the 
Hindu Law. Act II of 1929 has amend- 
ed the general law of inheritance in cer- 
tain respects and the same alteration must 
be recognised in regard to succession to 
trusteeship as well This view finds sup- 
port from the decision of this Court in 
Sm Anguibala Mulhck v. Debabrata 
Mullick, 1951 SCR 1125 « (AIR 1951 
SC 293) Therein this Court was con- 
cerned with the cla im of a Hindu wife 
to the shebaitship of a temple which was 
originally held by her deceased husband. 
She advanced her claim on the basis of 
Section 3 (1) of the Hindu Women’s Rights 
to Property Act (XVIII of 1937) That 
claim was rejected both by the Trial Court 
as well as by the High Court in appeal 
on the ground that the Hindu Women’s 
Rights to Property Act was inapplicable 
to devolution of shebaitship rights. This 
Court overruled that conclusion. In SO 
doing it observed thus: 

“Assuming that the word "property” id 
Act XV Ui of 1937 is to be interpreted to 
mean property m its common and ordi- 
narily accepted sense and is not to be 
extended to any special or peculiar type 
of property even men we think that the 
other contention of Mr. Tek Chand is 
perfectly sound Succession to shebait- 
ship, even though there is an ingredient 
of office m it follows succession to ordi- 
nary or secular property. It is the gene- 
ral law of succession that governs suc- 
cession to shebaitship as well. While the 
general law has now been changed by 
reason of Act XVIII of 1937 there does 
not appear to be any cogent reason why 
the law as it stands at present should 
not be made applicable in the case of 
devolution of shebaitship*’ 

7. The same reasoning applies with 
full force to the facts of the present case. 


For the said reasons we hold that the 
respondent is entitled to succeed to the 
trusteeship previously held by hei| 
brother. 

8. In view of our above conclusion, it 
is not necessary for us to consider whe- 
ther a hereditary trusteeship is “property’ 
within the meaning of Act It of 1929 
and if so, succession to the same is gov- 
erned by the provisions of that Act 

9. In the result this appeal fails and 
the same is dismissed with costs 

DRR Appeal dismissed. 


AIR 1909 SUPREME COURT 572 
(V 58 C 111) 

(From Calcutta)* 

J. C. SHAH, V. RAMASWAMI AND 
A. N. GROVER, JJ. 

Rajpntana Trading Co , Ltd , Appellant 
v Commissioner of Income-tax, West 
Bengal I, Respondent 

Civil Appeal No. 1227 of 1967, DA 5- 
9-1968 

Income-tax Act (1922), S. 10(2-A) — . 
Scope — When speculative loss or liabi- 
lity is treated as income or profit from 
business, profession or vocation, such in- 
come or profit can only be one arising 
from speculative business — IT. Ret 
No. 215 of 1961, D/- 14^1-1963 (Cal), 
Reversed. 

If a portion of the loss or lia- 
bility ^ incurred by the assessee in 
a particular year is subsequently dimini- 
shed bv way of remission or otherwise, 
S. 10 (2A) creates a fiction and directs 
that the remission or the diminution gfiail 
be deemed to be profits and gains of 
business, profession or vocation and to 
have accrued or arisen during the rele- 
vant previous year. That fiction should 
be earned to its logical conclusion by 
necessary implication. When the loss or 
the liability for which deduction had pre- 
viously been allowed to the assessee 
arose out of speculative transactions the 
origin of such loss or liability is known 
and ascertainable. If such loss or liabi- 
lity is to be treated as profit in the cir- 
cumstances given in S 10 (2A) it would 
be most illogical and irrational to treat 
the so-called profits as having a neutral 
source and not springing out of the same 
category of speculative business which 
led to the assessee incurring that loss or 

*(L T. Ref. No. 215 of 1961, DA 55- 
1965 — CaL) 
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liability. If once a particular item of loss 
is categorised as speculative loss then in 
that case if such loss is to be deemed to 
be income or profit from the business, 
profession or vocation by virtue of the 
provisions of Sec. 10 (2A) it follows by 
necessary implication that such income 
or profit can only be income or profit 
arising from speculative business. More- 
over, S. 10 (2A) envisages that the deem- 
ed income which is sought to be taxed 
should be considered to have arisen from 
the same business in which the loss that 
had been incurred was written back. It 
would be highly problematical to say that 
the deemed income arises from a non- 
descript business when the nature of the 
business which had given rise to the lia- 
bility originally is known. I. T. Ref. No. 
215 of 1961, D/~ 14-1-65 (Cal), Reversed; 
AIR 1961 SC 1233, Ref. (Paras 5, 7) 

Cases Referred: Chronological Paras 
(1961) AIR 1961 SC 1233 (V 48)= 

1961-42 ITR 166, Donald Miranda 

v. Commr. of Income-tax, Bombay 

City, H 4, 5 

Mr. M. C. Chagla, Senior Advocate 
(M/s. M. G. Poddar, H. K. Puri and B. N. 
Kripal, Advocates, with him), for Appel- 
lant; Mr. D. Naxasaraju, Senior Advocate 
(M/s. T. A. Ramachandran, R. N. Sach- 
they and B. D. Sharma, Advocates, with 
him), for Respondent. 

The following Judgment of the Court 
Was delivered by 

GROVER, J.: — This is an appeal by 
certificate from a judgment of the Cal- 
cutta High Court answering the follow- 
ing question referred to it in the negative 
and against the assessee : — 

"Whether on the facts and in the cir- 
cumstances of the case, the sum of 
Rs. 78,749 which was deemed to be the 
profits and gains of business under S. 10 
(2A) of the Income-tax Act, can be said 
to be arising from speculative business?” 

' 2. The assessee carried on both spe- 
culative as well as non-speculative busi- 
ness. The system of account regularly 
employed being mercantile, any liability 
for payment of difference on account of 
speculative transactions is allowed as a 
deduction in computing the profit or loss 
in speculative business. At the com- 
mencement of the accounting year rele- 
vant for the assessment year 1955-56 i. e. 
July 1, 1953, there was a balance of such 
liabilities for speculation differences in 
the account of one Ramnath Narendra- 
nath amounting to Rs. 83,049. Out of this 


liability the assessee had paid to the party 
a sum of Rs. 7,825 in cash. The balance of 
Rs. 75,224 along with a sum of Rs. 3,525 
being similar liability due to other 
two creditors aggregating Rs. 78,749 was 
written back and taken credit of in the 
profit and loss account for the year end- 
ing June 30, 1954. The creditors had 
waived their right to receive the amount 
The Income-tax Officer treated lie amount 
of Rs. 78,749 as the assessee’s income 
from business in terms of Section 10 (2A) 
of the Income-tax Act 1922, hereinafter 
called the Act. The amount was not set 
off against the speculative loss either 
brought forward from the earlier years 
or suffered by the assessee during the ac- 
counting period on the ground that the 
liability written back and treated as busi- 
ness profit did not partake of the charac- 
ter of speculation profit. 

3. The contention of the assessee was 
that the amount should be treated as 

E rofit from speculative business as the 
ability which was written back related 
to such business. In other words the 
iassessee claimed that the amount of 
Rs. 78,749 should be available for set off 
against speculation loss. The Revenue 
authorities did not accede to this conten- 
tion. Before the tribunal it was pressed 
on behalf of the assessee that the depart- 
ment could not stop by treating the lia- 
bility written back as income from busi- 
ness but must also categorise and speci- 
fically describe what the nature of the 
business was and since the liability relat- 
ed to the particular business the income 
could only be construed as arising from 
that business. The tribunal negatived 
this contention. According to it the 
effect of the provision of Section 10 (2A) 
of the Act is that it charges the amount 
to tax by its own force as a business in- 
come. “The income character of the re- 
ceipt is designated by the fiction of law 
and it is to be brought under assessment 
as an income from business without any 
further categorisation. It cannot there- 
fore be said that this income arose to the 
assessee from any speculation business. 

It is treated as business income only by 
virtue of the specific provision made in 
this regard”. 

4. The High Court referred to the 
decision of this Court in Donald Miranda 
v. Commissioner of Income-tax, Bombay 
City H, 1961-42 ITR 166=(AIR 1961 SC 
1233) but held that there was no warrant 
for saying that the remission of a specu- 
lative liability should be treated as spe- 
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culative income accruing to the assessee. 
The decision of this Court was distin- 
guished on the ground that it related to 
refund of excess profit tar which stood on 
different footing inasmuch as it had to be 
paid because of an unusual rise in the 
income of the assessee over the standard 
profits and when refund of the tax paid 
Was made it was logical to hold the same 
as income from business in respect of 
which the excess profits tax Lability arose. 

5 Section 10 (2A) of the Act was in 
these terms. 

“Where for the purpose of computing 

C fits or gains under this section, an al- 
•ance or deduction has been made in 
the assessment for any year in respect of 
any loss, expenditure or trading liability 
incurred by the assessee and subsequent- 
ly during any previous year, the assessee 
has received whether in cash or in any 
other manner whatsoever any amount in 
respect of such loss or expenditure or has 
obtained some benefit in respect of such 
trading liability by way of remission or 
cessation thereof, the amount received by 
him or the value of tbe benefit accruing 
to him shall be deemed to be profits and 
gains of business, profession or vocation 
and to have accrued or arisen during that 
previous year.”* 

It is apparent that one of the main pur- 

K ses or the above provision which has 
en now re-enacted with some changes 
in Section 41 of the Income-tax Act 1981 
was to catch cases of remission of debt 
by creditors m respect of earlier trading 
items which were allowed as deduction. 
As pointed out by the High Court, in the 

S it case, if a portion of the loss or 
ty incurred by tbe assessee In a 
articular year is subsequently diminished 
y way of remission or otherwise. Sec- 
tion 10 (2A) creates a fiction and directs 
that the remission or the diminution shall 
be deemed to be profits and gains of 
business, profession or vocation and to 
have accrued or arisen during the rele- 
vant previous year. The contention of 
the assessee however, was that the fiction 
should be carried a step further and if 
the loss in respect of which the portion 
was remitted was a speculative loss the 
notional profits and gains of busin ess 
which came into existence by tbe fiction 
of the section should be categorised as 
speculative income. Now it is difficult 
to understand how tbe fiction should not 
be carried to its logical conclusion by 
necessary implication. When the loss or 


the liability for which deduction had 
previously been allowed to tbe assessee 
arose out of speculative transactions the 
origin of such loss or liability is known 
ana ascertainable If such loss or liabi- 
lity is to be treated as profit in tbe cir- 
cumstances given in Section 10 (2A) it 
would be most illogical and irrational to 
treat the so-called profits as having a 
neutral source and not springing out of 
the same category of speculative busi- 
ness which led to the assessee incurring 
that loss or liability. The decision of this 
Court in Donald Miranda's case, 1961-42 
ITR 166=(AIR 1961 SG 1233) may not 
be directly m point but there are cer- 
tain observations in it which are quite 
apposite. It has been held therein that 
when any portion of the tax collected on 
excess profits is refunded under the pro- 
visions of the Indian Finance Act, 1942 
or the Excess Profits Ordinance 1943, it 
necessarily has the same quality which it 
had before the amount which was charg- . 
ed with the payment of the tax had under 
the provisions of those Acts. This is what 
was observed at page 170; 

*Tt would thus appear that the amount 
of excess profits tax was an allowable 
deduction for the purpose of computa- 
tion of the business profits of an assessee 
under Section 12 (I) of the Excess Pro- 
fits Tax Act and when it or a portion of 
it was refunded it had to be treated as 
income of the assessee. When it was 
deposited with the Central Government it 
was a portion of the profits of the busi- 
ness of the assessee and when it was re- 
turned to the assessee it must be res- 
tored to its character of being a part of 
the profits of a business. It cannot be 
said that its nature changes merely be- 
cause it Is refunded as a consequence of 
some provisions in the Finance Act or 
the Excess Profits Tax Ordinance. Its 
nature remains the same. The effect of 
the deposit under the Acts above men- 
tioned was as if a slice of tbe business 
profits was taken and deposited with the 
Central Government Treasury and then 
when it was found that a larger amount 
had been deposited than was exigible a 
portion of it was returned. By being put 
in Government Treasury it does not cease 
to be what it was before, i-e , profits of a 
business; 

0. Keeping in view the entire process 
by which remission of liability is to be 
deemed to be profits and gains of busi- 
ness eta within the meaning of Sec. 10 
(2A) it is difficult to understand how such 
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• profits and gains can be completely di- 
vorced from the speculative business in 
respect of which allowance was made in 
the earlier year. That allowance or de- 
duction was not liable to be reopened 
except for the reason that the creditors 
waived the payment of the debts to them 
by the assessee which attracted the fiction 
introduced by Section 10 (2A) of the Act 
According to the Counsel for the assessee 
full effect must be given to that fiction 
and if full effect is given the conclusion 
is inevitable that the income in question 
is income from speculative business. Thus 
there is no question of resorting to any 
double fiction. The simplest and the most 
obvious way of looking at the matter is 
that once the amount of liability which 
is written back is to be treated as income 
from business it must be categorised and 
related to some business. In cases of 
the present land there is a fairly direct 
and proximate relationship between the 
income as deemed to be arising under 
Section 10 (2A) and the speculative busi- 
ness which the assessee was carrying on. 

This income could not and would not 
have arisen but for the fact that in the 
speculative business the assessee had 
claimed deductions on account of liabi- 
lities for speculation differences. 

7. There is a good deal of force in 
the point of view pressed on behalf of 
the appellant that under the provisions 
of Section 24 of the Act the profit or loss 
which is computed has to be categorised 
as either speculative profit or loss or non- 
speculative profit or loss. If once a parti- 
cular item of loss is categorised as spe- 
culative loss then in that case if such 
loss' is to be deemed to be income or 
profit from the business, profession or 
vocation by virtue of the provision of 
Section 10 (2A) it follows by necessary 
implication that such income or profit 
can only be income or profit arising from 
speculative business. Moreover Section 10 
(2A) envisages that the deemed income 
jwhich is sought to be taxed should be 
'considered to have arisen from the same 
business in which the loss that had been 
incurred was written back. It would be 
highly problematical to say that the 
deemed income arises from a non-descript 
business when the nature of the business 
which had given rise to the liability ori- 
ginally is known. 

8. The above submission of the ap- 
pellant effectively meets the main rea- 
soning which prevailed with tine High 
Court that when Sea 10 (2A) treats the 
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remission of liability as profits of the as- 
sessee s business, profession or vocation 
without giving to it any 'local habitation 
H 31118 » there is no reason why it 
should be treated as profits and gains of 
me same kind of business in which the 
liability was incurred. 

9. In our opinion the question which 
was referred to the High Court should 
answered in the affinnative 
and in favour of the assessee. The appeal 
is accordingly allowed and the answer 
returned by the High Court is hereby dis- 
charged. In view of the nature of the 
point involved the parties axe left to bear 
their own costs. 

GGM/D.V.C. Appeal allowed. 


AIR' 1969 SUPREME COURT 575 
(V 56 C 112) 

(From Delhi: 70 Pun LR (D) 3S2) 

S. M. SIKRI, R. S. BACHAWAT AND 
K. S. HEGDE, JJ. 

-Shakuntala Devi Jain, Appellant v. 
Kuntal Kumari and others. Respondents. 

Civil Appeal No. 970 of 1968, D/- 5-9- 
1968. 

(A) Civil P. C. (1908), O. 41, B. 1, 
O. 2 (2), Ss. 47, 96 — * Determination of 

any question within S. 47 is a decree 

Appellant can file appeal under S. 96 > 

Appeal is incompetent unless memoran- 
dum thereof is accompanied by certified 
copy of judgment AIR 1940 Pat 176, 
Overruled. 

Because the determination of any ques- 
tion within Section 47 is a decree the 
appellant can file an appeal from the 
order under Sea 96 of the Code. Under 
Order 41, R. 1 the appellate Court can 
dispense with the filing of the copy of 
the judgment but it has no power to dis- 
pense with the filing of the copy of the 
decree. A decree and a judgment are 
public documents and under Sea 77 of 
the Evidence Act only a certified copy 
may beproduced in proof of their con- 
tents. The memorandum of appeal is not 
validly presented, unless it is accompa- 
nied by certified copies of the decree 
and the judgment (Para S) 

Ordinarily a decree means the formal 
expression of an adjudication in a suit 
The decree follows the judgment and 
must be drawn up separately. In some 
Courts, the decision under Section 47 is 
required to be formally drawn up as a 
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decree and in that case the memorandum 
of appeal must be accompanied by a 
copy of the decree as well as the judg- 
ment But in some other Courts no 
separate decree is drawn up embodying 
the adjudication under Sec 47. In such 
a case, the decision under Sec. 47 is the 
decree and also the judgment, and the 
filing of a certified copy of the decision 
is sufficient compliance with Or. 41, R. 1. 
As the decision is the decree, the appeal 
is incompetent unless the memorandum 
of appeal is accompanied by a certified 
copy of the decision AIR 1940 Pat 170, 
Overruled, (1912) 15 Cal LJ 498, Approv- 
ed (Paras 5, 0) 

Where the practice in Courts at Delhi 
is not to draw up a formal expression of 
decision under S 47 as a decree, and m an 
appeal therefrom the High Court is not 
aware of the defect of non-compliance 
with O 41, R. 1 and no order is passed 
by it dispensing with the filing of certi- 
fied copy, m such a case from the fact 
that the High Court admitted the appeal 
it need not oe presumed to have dispens- 
ed with the filing of certified copy of 
judgment AIR 1920 Nag 57, Ref. 

(Para 4) 

(B) Limitation Act (1963), Sec. 5 — 
Scope — Words "sufficient cause” — 
Meaning — On facts, application under 
S 5 was allowed and delay in filing ap- 
peal was condoned — (1968) 70 Pun LR 
(D) 332, Reversed — Civil P. C. (1908), 
O. 41, R. L 

Section 5 gives the Courts a discretion 
which in respect of jurisdiction is to be 
exercised in the way in which judicial 
power and discretion ought to be exercis- 
ed upon principles, the words “sufficient 
cause” receiving a liberal construction so 
as to advance substantial justice when no 
negligence nor inaction nor want of bona 
fides is imputable to the appellant. If 
the appellant makes out sufficient cause 
for the delay, the Court may in its dis- 
cretion condone the delay in filing an 
appeal. (1890) TLR 13 Mad 269, Approv- 
ed. (Para 7) 

The objection under S 47 of A, one 
ard anashm lady, in execution of final 
ecree in partition suit was dismissed on 
20-1-1967. A filed appeal in High Court 
on 17-3-1967 without a certified copy of 
order. Appeal was admitted and an inte- 
rim stay was granted. On 28-10-1967 ob- 
jection as to competency of appeal was 
raised by respondents On 8-11-1967 A 
applied for condonation of delay under 
S. 5 limitation Act On 6-11-1967, A ob- 


tamed certified copy and on same day filed . 
it High Court dismissed the appeal and 
tho application. A filed appeal to Supreme 
Court after obtaining special leave. 
During the relevant period A made re- 
peated attempts to procure a certified 
copy. The failure of the copying depart- 
ment to supply the copy m spite of those 
applications contributed largely to the un- 
fortunate delay in filing it A was under 
the bona fide impression that the certi- 
fied copy was not ready, and that is why 
it was not supplied to her by the copy- 
ing department On the part of A, there 
was no want of bona fides or such in- 
action or negligence as would deprive 
her of the protection of Section 5 of the 
Limitation Ac t 

Held, that the application under S 5 
Limitation Act was allowed and the 
delay in refiling the appeal with certified 
copy of order was condoned. (1968) 70 
Pun LR (D) 332, Reversed (Paras 10, 11) 
Cases Referred: Chronological ParaS 
(1940) AIR 1940 Pat 170 (V 27) = 

on t -p cm n-.iu tit-1 


20 Pat LT 801, Bodh Narain 
Mahto v. Mahabir Prasad 5 

(1926) AIR 1920 Nag 57 (V 13)=90 
Ind Cas 135, G. I. P. Rly. Co. 
v. Radhaknssen Jailassen 4 

(1912) 15 Cal LJ 498=14 Ind Cas 
1006, Kam ala Dasi v. Tarapada 
Mukherjee 5 

(1890) ILR 13 Mad 269, Krishna 
v. Chathappan 7 


Mr. B C Misra, Senior Advocate, (Mr 
S S Shukla, Advocate, with him), for 
Appellant; Mr. Bishan Narain, Senior 
Advocate, (M/s Daya Knshen and Mohan 
Behari Lai, Advocates, with him), for 
Respondent No 2, Mr. Mohan Behan Lai, 
Advocate, for Respondents Nos. 3, 4 and 
6 . 

The following Judgment of the Court 
was delivered by 

BACHAWAT, J- — The respondent 
Sumat^ Prashad filed an application for 
execution of a final decree in a partition 
suit. The appellant filed objections under 
Section 47 of the Code or Civil Proce- 
dure. By an order dated January 20, 
1967 the Subordinate Judge, Delhi, dis- 
missed the objections. It is common case 
before us that under the relevant Civil 
Rules and Orders the Subordinate Judge, 
Delhi, was not required to draw up a 
formal expression or the decision under 
Section 47 as a decree. On March 17, 
1967 the appellant filed an appeal against 
this order in the Delhi ' High Court 
Along with the memorandum of appeal 
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she filed a plain copy of the order and an 
application praying that the appeal be 
entertained without a certified copy of 
the order. In the application she stated that 
she had applied for a certified copy of the 
order but the same was not ready and 
that she would file the certified copy as 
soon as it would be ready and available 
to her. She added that she wanted 
urgent interim relief and would be 
seriously prejudiced if she waited for a 
certified copy. She also filed an applica- 
tion for stay of execution. On the same 
date a Bench of the High Court admitted 
the appeal, granted an interim stay and 
directed issue of notice to the respon- 
dents. The attention of the Court was 
not drawn to the fact that a certified copy 
of the order had not been filed nor was 
the application for dispensing with the 
certified copy moved and an order obtain- 
ed thereon. The appeal was registered 
as Execution First Appeal No. 86 of 1967. 
The appellant diligently prosecuted the 
appeal. On October 25, 1967 the respon- 
dents raised an objection that the appeal 
was incompetent as a certified copy of 
the order under appeal had not been 
filed. On November 3, she filed an ap- 
plication for condonation of the delay in 
filing the copy under Section 5 of the 
T .imi tation Act. On November 6, she 
obtained a certified copy and on the same 
day she filed it in Court. On December 
22, 1957, the High Court held that as 
the memorandum of appeal was not ac- 
companied by a certified copy of the 
order, the appeal was incompetent, and 
that there was no sufficient ground for 
condoning the delay in filing the copy. 
Accordingly the High Court dismissed 
the appeal and the application under 
Section 5 of the Limitation Act. The 
present appeal has been referred after 
obtaining special leave from this Court. 

2. Two questions arise in this appeal. 
First, was the appeal from the order dis- 
posing the objections under Section 47 
incompetent in view of the fact that the 
memorandum of appeal was not accom- 
panied by certified copy of the order 
appealed from? Second, whether the 
delay in filing fixe appeal should be con- 
doned under Section 5 of the Limitation 
Act? 

3. Section 2 (2) of the Code of the 
Civil Procedure defines "decree”. Unless 
there is anything repugnant in fixe sub- 
ject or context decree” means the for- 
mal expression of an adjudication which 
so far as regards the Court expressing it, 
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conclusively determines the rights of the 
parties with regard to all or any of the 
matters in controversy in the suit and 
may be either preliminary or final It 
shall be deemed to include the rejection 
of a plaint and the determination of any 

question within Sec. 47 or Sec. 144 ” 

It is because the determination of any 
question within Section 47 is a decree that 
the appellant could file an appeal from 
the order under Section 96 of the Code. 
Order 41, Rule 1 of the Code provides 
that every appeal shall be preferred in 
the form of a memorandum signed by the 
appellant or his pleader “and the memo- 
randum shall be accompanied by a copy 
of the decree appealed from and (unless 
the appellate Court dispenses therewith) 
of the judgment on which it is founded”. 
Under Order 41, Rule 1 the appellate 
Court can dispense with the filing of the 
copy of the judgment but it has no power 
to dispense with the filing of the copy of 
the decree. A decree and a judgment 
are public documents and under Sec. 77 
of the Evidence Act only a certified copy 
may be produced in proof of their con- 
tents. The memorandum of appeal is 
not validly presented, unless it is ac- 
companied by certified copies of the 
decree and the judgment 

4. The contention of Mr. Misra is 
that a decree is the formal expression of 
the adjudication and that where, as in 
this case, no formal decree is drawn up, 
the determination under Section 47 is a 
judgment and the Court having admitted 
the appeal must be presumed to have 
dispensed with the filing of the copy of 
the judgment In this connection he 
drew our attention to Sections 2 (2), 33 
and Order 20, Rules 1, 4, 6. We are 
unable to accept these contentions. We 
are not satisfied that the High Court dis- 
pensed with the filing of the copy of the 
order under Section 47. Admittedly, the 
High Court did not pass any express 
order to that effect. It may be that in a 
proper case such an order may be im- 
plied from the fact that the High Court 
admitted the appeal after its attention 
was drawn to die defect. (See G. I. P. 
Railway Co. V. Radhakrissen Jaildssen, 
AIR 1926 Nag 57). But in the present 
case the High Court was not aware of 
the defect and did not intend to dispense 
with the filing of the copy. 

5. Moreover an order under Sec, 47 
is a decree, and the High Court had no 
power to dispense with the filing of a 
copy of the decree. Ordinarily a decree 
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ffneans the formal expression of an adju- 
dication in a suit The decree follows the 
judgment and must be drawn up sepa- 
rately, But under Section 2 (2), the term 
“decree" is deemed to include, the deter- 
mination of any question within Sec. 47. 
This inclusive definition of decree applies 
to Order 41, Rule L In some Courts, the 
decision under Section 47 is required to 
be formally drawn up as a decree and m 
that case the memorandum of appeal 
must be accompanied by a copy of the 
decree as well as the judgment But in 
some other Courts no separate decree is 
drawn up embodying the adjudication 
under Section 47. In such a case, the 
decision under Section 47 is the decree 
and also the judgment and the filing of 
a certified copy of the decision is suffi- 
cient compliance with Order 41, Rule L 
As the decision is the decree, the appeal 
is m competent unless the memorandum 
of appeal is accompanied by a certified 
copy of the decision. Our attention was 
drawn to the decision in Bodh Narain 
Mahto v. Mahavir Prasad, AIR 1R10 Pat 
176 where Agarwala, J„ seems to have 
held that where no formal decree was 
prepared in the case of a decision under 
Section 47 the appellant was not required 
to file a copy of the order with the 
memorandum of appeal. We are unable 
to agree with this ruling. The correct 
practice was laid down in a Kamala Dasi 
v Tarapada MukheTjee, (1912) 15 Cal LJ 
498 when) Mookerjee, J., observed. — 

"Ncrw ft frequently happens that in 
cases of execution proceedings, though 
there is e judgment, an order, that is, toe 
formal expression of the decision is not 
drawn up. In such cases the concluding 
portion of the judgment which embodies 
the order may be treated as the order 
against which the appeal is preferred. In 
such a case it would be sufficient for the 
appellant to attach to his memorandum 
of appeal a copy of the judgment alone, 
and time should run from the date of 
the judgment. Where, however, as m the 
case before us, there is a judgment stating 
the grounds of the decision and a separate 
order is also drawn up embodying the 
formal expression of the decision, copies 
of both toe documents must be attached 
to the memorandum, and the appellant 
is entitled to a deduction of the time 
taken up in obtaining copies thereof.” 

6. We hold that the memorandum of 
appeal from the order dated January 20, 
1907 should have been accompanied by a 
certified copy of the order and in the ab- 


sence of the requisite copy the appeal 
was defective and incompetent. 

7. The next question is whether the 
delay in filing the certified copy or, to 
put it differently, the delay in re-EIinfl 
the appeal with the certified copy should 
be condoned under Section 5 of the limi- 
tation Act If the appellant mates out 
sufficient cause for the delay the Court 
may in it3 discretion condone die delay. 
As laid down in Krishna v. Chathappan. 
(1890) ILR 13 Mad 269, 271 “Section 5 
gives the Courts a discretion which . in 
respect of jurisdiction is to be exercised 
in the way m which judicial power and 
discretion ought to be exercised upon 
principles which are well understood, the 
words “sufficient cause” receiving a libe- 
ral construction so as to advance Sub- 
stantial justice when no npghgence nor 
inaction nor want of bona fines is imput- 
able to the appellant.” 

8. The record discloses that the ap- 
pellant made repeated attempts to ob- 
tain a certified copy of the order. She is 
a pardanashln lady and her affairs were 
managed by her husband Ajit Prasad and 
sometimes by her son Virendra. On 
March 2, 1967 she applied for a certified 
copy of the order under appeal- The ap- 
plication distinctly stated that she wanted 
a copy of the order dated January 20, 
1967, dismissing her objections. The ap- 
plication bore the serial number 175411 
The copying department supplied to her 
a copy of another order passed by the 
Court on the same date dismissing Sumaf 
Prasad’s objections to the appellant's ap- 
plication for execution. The mistake is 
solely attribntable to the negligence of 
the copying department In her affidavit 
the appellant stated that the application 
for a copy dated February 17, 1967 was 
in respect of the order dismissing S urrat t 
Prasad’s objections. This statement is not 
correct, but it may well be that having 
got a certified copy of the order dismi^* 
ing Sumat Prasad's objections she believ- 
ed that she had applied for a copy of 
that order. 

9. On March 2, 1967 the appellant's 
son Virendra made another application for 
a certified copy of the order. He got tha 
certified copy on March 10. In paragraph 
6 of the petition for condonation of delay 
the appellant stated that Virendra did not 
give her the copy and this statement was 
corroborated by Virendra in his suppos- 
ing affidavit In paragraph 9 she stated 
that Virendra had, misplaced the copy 
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fend due to fear of reprimand he did not 
Inform her or her husband. Virendra's 
feffidavit is silent on this point But the 
loffidavits sufficiently establish that the 
appellant did not receive the certified 
copy from Virendra. Had she received 
file copy there is no reason why she 
Would not have filed it along with the 
memorandum of appeal on March 17, 
3.967. 


10. On March 20, 1967, the appellant 
Bled another urgent application for a cer- 
tified copy of the order dated January 20, 
1967 and. also copies of two other orders 
dated February 17, 1967 and May 13, 
3966. On this application bearing serial 
number 19461 the copying department 
made a note on March 23, 1967, that the 
orders dated February 17, 1967 and May 
IS, 1966, were not found and the appli- 
cant should be asked to indicate the file 
Whereon the orders were. It is surpris- 
ing fW fiie copying department should 
have asked the appellant to give this 
clarification. If the department found 
difficulty in finding the orders, it should 
have contacted the officer-in-charge of 
the records who would have secured, the 
orders for them. The note did not indi- 
cate why a copy of the order dated Janu- 
ary 20, 1907, was not being supplied. The 
nest note on the application dated March 
27, indicates that the application was re- 
turned to the appellant From the nest 
note dated April 11, it appears that the 
clerk-in-charge, copying department, 
directed that the application be filed. We 
may safely presume that before April 11, 
fiie application was re-submitted by the 
appellant to the copying department. 
There is nothing to show that the clari- 
fication asked for was not supplied by 
the appellant. The department took no 
further action on the application and 
made no effort to supply the certified 
Copies to the appellant. No ground was 
given by the department for not supply- 
ing a certified copy of the order dated 
January 20, 1967. The time for Sting the 
appeal expired on April 20, 1967. On 
October 25, 1967, the respondents took 
the objection for the first time that the 
appeal was incompetent. Before that date, 
the record of the Executing Court in- 
cluding the Original order appealed from 
had been received by the High Court 
On October 27, 1967, the appellant made 
another application for a certified . copy 
and on November 6, 1967 as soon as she 
received fiie copy she filed it in Court 
The appellant made repeated attempts to 


procure a certified copy. The failure of 
the copying department to supply the 
copy in spite of those applications contri- 
buted largely to the unfortunate delay in 
filing it The appellant cannot be held 
responsible for the laches of the copying 
department Once her son actually got 
the copy but she never received it The 
appellant could have filed another copy 
before November 6, 1967, had it been 
supplied to her by the copying depart- 
ment We are inclined to accept the 
statement that she was under the bona 
fide impression that the certified copy was 
not ready, and that is why it was not 
supplied to her by the copying depart- 
ment It is not a case where it is pos- 
sible to impute to the appellant want of 
bona fides or such inaction or negligence 
as would deprive her of the protection 
of Section 5 of the Limitation Act. We 
are therefore inclined to allow her appli- 
cation under Section 5 and to condone 
the delay in re-filing the appeal with a 
certified copy of the order. 

11. In the result, we allow the appeal. 
The application filed by the appellant 
under Section 5 of the Limitation Act is 
allowed and the order of the High Court 
dismissing Execution First Appeal No. 86 
of 1967 is set aside. The appeal is re- 
manded to the High Court so that it may 
deal with and dispose of the appeal on 
the merits. There will be no order as to 
the costs of the appeal in this Court 
SSG/D.V.C. Appeal allowed. 
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The Municipal Corporation, Indore (In 
both fire Appeals), Appellant v. K. N. 
Palsikar (In Doth the Appeals), Respon- 
dent 

Civil Appeals Nos. 1137 and 1138 of 
1965, D/- 6-9-1968. 

(A) Municipalities — M. B. Municipal 
Corporation Act (23 of 1956), S. 387 — 
— Acquisition by Corporation * — Com- 
pensation payable — Arbitrators have 
power to award 15 per cent solatium over 
and above compensation under Land Ac- 

° (Civil Revn. Nos. 195 and 497 of 1962, 
D/- 12-10-1962' and 19-12-1962 respecti- 
vely — Madh- Pra.) 
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quisitfon Act, S. 23 (2), which applies 
to acquisition proceedings under the Act 

— (Land Acquisition Act (1894), S. 23 (2)) 

— AIR 1937 Bom 432, Approved. 

(Para 18) 

(B) Municipalities — M. B. Municipal 
Corporation Act (23 of 1956), S. 303 *—■ 
Corporation cannot withdraw from acqui- 
sition proceedings. 

There is no provision in the Act for 
enabling the Corporation to withdraw 
from the acquisition proceedings In 
fact there is automatic vesting of the 
land in the Corporation under Sec. 305 
once the requisite conditions are satis- 
fied. (Para 14) 

(C) Municipalities — M, B. Municipal 
Corporation Act (23 of 1956), S. 392 — 
High Court cannot. In revision, determine 
amount of compensation — (Civil P. C. 
(1908), S. 115) 

The High Court cannot in a revision 
under Section 392, go into questions of 
fact and determine the amount of com- 
pensation awarded by the District Court 
Even if the powers under Section 392 of 
the Act are wider than that under S. 115, 
C PC, they do not extend to deter- 
mining questions of fact (Para 19) 

Cases Referred: Chronological Paras 
(1937) AIR 1937 Boro 432 (V 24)= 

ILR (1937) Bom 632, The Borough 
Municipality, Ahmedabad v. 
Jayendra Vajubhai Divatia 17 

M/s B. P Jhanjhana and P. C. Bbar- 
tari, Advocates and M/s. J. B Dadachanp 
and Co., Advocates, for Appellant (In 
both the Appeals), M/s P. K. Saksena 
and A. G. Ratnapaikhi, Advocates, for 
Respondent (In both the Appeals). 

The following Judgment of the Court 
was delivered by 

SIKRI, J .: — These appeals by special 
leave are directed against the judgment 
of the Madhya Pradesh High Court in 
two Civil Revisions, Civil Revision No. 
195 of 1962 and Civil Revision No 497 
of 1962. These revisions came to be 
filed in the High Court in the following 
circumstances. 

2. On January 21, 1961, the respon- 
dent K. N Palsmkar — hereinafter refer- 
red to as the applicant — filed an appli- 
cation under Sections 3S7 (4) and (5) of 
the Madhya^ Bharat Municipal Corpora- 
tion Act, 1956 • — hereinafter referred to 
as the Act ~~ in the Court of District 
Judge, Indore He alleged that the Muni- 
cipal Corporation by its Memo No 818 
dated October 80, 19 o 9, had informed him 


y v. K N. Palsikar (Sikri J.) A-LR 
that in accordance with the Road Widen- 
ing Scheme a set back of total area of 
1455 1 sq. ft. had been cut down from his 
land comprised in House No. 1 (New 
No. 38) on Road No. 1, Choti Gwaltoli 
No. 1, Indore, and that the Municipal 
Corporation proposed to give him com- 
pensation only at die rate of Rs. 2 50 per 
sq ft. which was not acceptable to him. 
He further alleged that the arbitrators 
appointed by the parties had given an 
award which was also not acceptable to 
him. The arbitrators had given Rs. 50/- 
per sq ft while he demanded Rs 145/- 
per sq ft The Municipal Corporation in 
its reply dated February 28, 1961, sub- 
mitted that the compensation given by 
the arbitrators was very much in excess 
of the actual price of the land and pray- 
ed that the application be dismissed. 

3. Various issues were framed by the 
Additional District Judge, Indore, but 
they were all directed to determining the 
fair amount of compensation including 
interest 

4. The Municipal Corporation also ap- 
plied on January 19, 1961, under Sec. 887 
(4) of the Act praying that the price of 
the land be settled as per Section 887 
(4). In para 10 of this application it was 
alleged that the memo regarding set 
back was issued on October 30, 1959, and 
therefore the price is to be settled at 
the rates prevailing on that date. 

5. In his reply to this application the 
applicant, Palshixar, accepted para 10 of 
the application. 

6. The Additional District Judge on 
February 6, 1962, disposed of both the 
applications by one order and he fixed 
the compensation of land in question a E 
the rate of Rs. 80 per sq. ft with interest 
at 6 per cent per annum from the date 
of the delivery of the possession. He 
further ordered that the applicant shall be 
entitled to 15 per cent Solatium as decid- 
ed by the award. He also valued the 
Structure. 

7. During the pendency of these ap- 
plications the Municipal Corporation ap- 
plied on August 1, 1961, to the Additional 
District Judge for withdrawing the claim 
of the Corporation over a portion of the 
land in question. On February 2, 1962, 
the Additional District Judge passed the 
following order. 

“The N. A. applied that the Improve- 
ment Board is gomg to acqm'e portion of 
the land in question and hence the N. A 
shall not be compelled to acquire this 
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land. At present there is nothing to 
show that the Improvement Trust is go- 
ing' to acquire the land. Moreover, I 
have to fix the compensation in the case. 
The N. A. may or may not acquire the 
land at its own risk. The application is 
rejected.” 

8. Against the common order of 
the Additional District Judge, three revi- 
sions, two by the Municipal Corporation 
and one by the applicant, were filed. Civil 
Revision No. 195 of 1962 was filed by 
the Municipal Corporation alleging that 
the compensation awarded by the learn- 
ed Additional District Judge was exces- 
sive and praying that fair compensation 
be fixed. 

9. The High Court held that the Ad- 
ditional District Judge had given oppor- 
tunity to the parties to lead evidence and 
determined the amount of compensation 
after hearing the parties and in these 
circumstances it could not be said that 
he was guilty of committing irregularity 
in the exercise of his jurisdiction, even 
assuming that the amount determined as 
payable was either too high or too low. 
The High Court then dealt with the point 
raised by the learned counsel for the 
Municipal Corporation that the Addition- 
al District Judge had refused to permit 
the Corporation to withdraw the acquisi- 
tion proceedings and had thus refused 
to exercise jurisdiction. The High Court 
held that in a proceeding under S. 387 (4) 
of the Act there was no provision to en- 
able the Corporation to withdraw from 
any set back already given and no statu- 
tory provision had been pointed out en- 
titling the Court to permit the Corpora- 
tion to withdraw. In the result the High 
Court dismissed the revision petition. 

10. In the meantime the applicant' 
filed an application under Section 388, 
of the Act for execution of the order of 
the Additional District Judge dated 
February 6, 1962. The Corporation ob- 
jected to the execution on the ground 
that the applicant had not given posses- 
sion of the disputed land to the Corpora- 
tion nor had he executed a sale deed with 
respect to it in its favour. The applicant 
controverted these objections and sub- 
mitted drat demand of possession prior 
to deposit of the decretal . amount was 
illegal and contrary to S. 387(5) of the Act. 
He further submitted that under S. 305 
of the Act the vesting of the pro- 

erty occurs immediately when the re- 

uilding starts and, therefore there is no 


necessity of executing the sale deed. The 
Corporation again filed an application 
for permission to withdraw from the ac- 
quisition proceeding and in the alterna- 
tive it was prayed that the money depo- 
sited in Court against this execution case 
may be given to the applicant only when 
he gives vacant possession of the land 
covered by the set back scheme. 

11. The Additional District Judge by 
his order dated October 31, 1962, repel- 
led these contentions and allowed the ap- 
plicant to withdraw the money deposited 
by the Corporation. Against this order 
the Corporation filed Civil Revision No. 
497 of 1962 to the High Court. The High 
Court by its judgment dated December 19, 
1962, held that “the terms of S. 387(5) indi- 
cate that taking of possession of the pro- 
perty has to follow the payment of the 
amount of compensation determined by 
the Court. In view of the terms of this 
provision it is not correct to contend that 
the opponent (applicant) ought first to 
secure vacant possession of the property 
and then alone can claim to withdraw 
the compensation amount.” The High 
Court noted in the order that the appli- 
cant was willing to give such possession 
as he himself could. This is the second 
judgment of the High Court against 
which the Court gave leave to appeS. 

12. The learned counsel for the Cor- 
poration contends: 

(1) that approval of the site plan will 
not divest the applicant of the ownership 
and therefore, it was possible for the 
Corporation to withdraw from the acqui- 
sition proceedings; 

(2) when the projecting portion is the 
main building no compensation is payable 
unless the rebuilding starts and the por- 
tion is cleared; 

(3) that the Act provides only for com- 
pensation and not for solatium; and 

(4) that the amount of compensation is 
excessive. 

13. The learned counsel for the ap- 
plicant, Palshikar, made a statement be- 
fore us that he was willing to deposit 
Rs. 6,000 in the District Court within 
four months in respect of the area which 
is in possession of the tenants and that 
he will be entitled to withdraw this 
amount once the possession is given to 
the Corporation and not before. In view 
of this undertaking it is not necessary to 
determine point No. 2. The point is not 
free from doubt and we hesitate to ex- 
press our opinion when the point has 
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become academic in view of the under- 
taking given by the learned counsel for 
the applicant, Palshikar. 

14. Regarding point No. 1, we agree 
with the High Court that there is no 
provision in the Act for enabling the 
Corporation to withdraw from the acqui- 
sition proceedings. In fact, it seems to 
ns that there is automatic vesting of the 
land m the Corporation under Sec. 505 
once the requisite conditions are satisfied. 
Section 805 reads as follows: 

*305 Power to regulate lme of build- 
ings — (1) if any part of a building projects 
beyond the regular line of a public street, 
either as existing or as determined for 
the future or beyond tbe front of im- 
mediately adjoining buildings the Corpo- 
ration may — 

(a) if the projecting part is a verandah, 
step or some other structure external to 
the mam building, then at any time, or 

(b) If tbe projecting part is not such 
external structure as aforesaid, then when- 
ever the greater portion of such budding 
or whenever any material portion or 
such projecting part has been taken down 
or burned down or has fallen down, re- 
quire by notice either that the part or 
some portion of the part projecting be- 
yond the regular lme or beyond the front 
of the immediate adjoining budding, shall 
be removed, or that such budding when 
being rebuilt shall be set back to or to- 
wards the said lme or front, and the 
portion of land added to the street by 
such setting back or removal shall hence- 
forth be deemed to be part of the public 
street and shall vest in the Corporation: 

Provided that the Corporation shall 
make reasonable compensation to the 
owner for any damage or loss he may 
sustain in consequence of his building or 
any part thereof being set back 
(2) The Corporation may, on such terms 
as it thinks fit, allow any building to be 
set forward for the improvement of the 
line of the street.* / 

15. In this case it is not necessary to 
determine whether land affected by a 
notice vests when the notice is given or 
when the part or some portion of the part 
projecting beyond the regular hue or be- 

£ ind the front of the immediately adjoin- 
g budding is removed, or when the budd- 
ing when being rebndtis setback, because 
it seems to have been common ground be- 
tween the parties that the date for the 
determination of compensation in thi3 


case is the date of the memo, L e. 
October 80, 1959. 

10. Coming to the third point, die 
relevant section which requires interpre- 
tation is S. 387(3) which reads: 

*387. Arbitration in cases of compensa- 
tion, etc. 

(3) In event of the Panchayat not giv- 
ing a decision within one month or such 
other longer period as maybe agreed to by 
both the parties from die date of the 
selection of Sarpanch or of the appoint- 
ment by the District Court of such mem- 
bers as may be necessary to constitute 
the Panchayat, the matter shall, on ap- 
plication by either party be determined 
by the District Court which shall, in 
cases m winch the compensation is claim- 
ed m respect of land, follow, as far as 
may be the procedure provided by the 
Land Acquisition Act, 1894, for proceed- 
ings in matters referred for the deter- 
mination of the Court; 

Provided that 

(a) no application to the Collector for 
a reference shall be necessary, and 

(b) the court shall hive full power to 
give and apportion the costs of all the 
proceedings in maimer it thinks fit" 

17. The learned counsel for the ap- 
plicant relies on the decision of the Bom- 
bay High Court in The Borough Muni- 
cipality of Ahmedabad v. Jaycndra Vaju- 
bhai Divatia, ILR (1937) Bom 632 
(AIR 1937 Bom 432). In that case Beau- 
mont, C. J., interpreting Section 198 of 
the Bombay Mu nicipal Boroughs Act 
(Bom. Act XV III of 1925), which section 
is, in terms, similar to Setdon 887 of the 
Act, observed as follows 

There is no express provision in the 
Bombay Municipal Boroughs Act allow- 
ing for such addition to the compensation, 
but under the Land Acquisition Act fif- 
teen per cent is allowed m respect of the 
compulsory nature of the acquisition, and 
the question is whether that provision in 
the Land Acquisition Act can be treated 
as incorporated into section 198 of the 
Bombay Munidpal Boroughs Act as be- 
ing part of the procedure provided by the 
Lana Acquisition Act I agree that prim* 
facie, a provision of this sort, adding to 
the compensation to be payable for the 
■value of the land, is not aptly described 
as procedure, but still one has to look 
at the Land Acquisition Act and note foe 
phraseology adopted. One finds Part IQ 
headed "Reference to Court and Proce- 
dure thereon.. «.-«* 
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Then he referred to Sections 23, 24 and 
25 of the Land Acquisition Act and con- 
cluded; 

*Tt seems to me that sections 23, 24 and 
25 of the Act constitute a code laying 
down the principles on which the Dis- 
trict Court is to act in arriving at the 
compensation to be paid, and it is quite 
impossible to leave out of that code sub- 
section (2) of section 23, as Mr. Shah has 
invited me to do. His contention is that 
the fifteen per cent is an allowance of 
something in addition to the value of the 
land, which has to be paid for under the 
Municipal Act. But the truth is that the 
sections determine the basis on which the 
value of the land is to be ascertained on 
compulsory purchase and the allowance 
of the fifteen per cent must be set off 
against matters disallowed under Sec. 24 
These provisions in the Land Acquisition 
Act are contained in a Chapter entitled 
"Reference to Court and procedure there- 
on” and I think that they must be treated 
as applicable to proceedings in the Dis- 
trict Court under section 198 of the Bom- 
bay Municipal Boroughs Act” 

18. The learned counsel for the Cor- 
poration was not able to cite any autho- 
rity which has dissented from this view. 
We agree with the reasoning of the learned 
Chief Justice and hold that the Addition- 
al District Judge was right in awarding 
15 per cent solatium. 

19. Coming to the fourth point, the 
revision to the High Court was filed 
under Section 892 of the Act which pro- 
vides that “notwithstanding anything to 
the contrary in any other law for the 
time being in force, the District Court 
shall exercise all the powers and jurisdic- 
tion expressly conferred on or vested in 
it by the provisions of this Act, and unless 
it is otherwise expressly provided by this 
Act, its decision shall be subject to revi- 
sion by the High Court.” The High 
Court could not, in a revision under sec- 
tion 892, go into questions of fact and 
determine the amount of compensation, 
and the High Court was right in declin- 
ing to deal with this question. It is not 
necessary to determine whether the 
powers of revision under Section 892 are 
the same as under Section 115, C. P. C., 
because even if the powers under Sec- 
tion 392 of the Act are wider than that 
under Section 1 15, C. P. C., they do not 
extend to determining questions of fact. 
In view of this conclusion this point can- 
not be agitated before us. 


20. In the result the appeals fail, but 
the applicant— Shri Palshikar— shall de- 
posit the amount of Rs. 6,000 in the 
Court of the Additional District Judge 
within four months, as stated by his 
counsel, and he shall be entitled to with- 
draw this amount once vacant possession 
is given of the land in dispute to die 
Corporation. If so requested by die ap- 
plicant, Shri Palshikar, the Corporation 
should join as co-plaintiff in a suit or 
proceeding to be filed by him against the 
tenants for securing possession. If it re- 
fuses to do so within 3 months from the 
date the applicant requires it to join as 
co-plai n tif f the respondent may withdraw 
this Rs. 6,000 deposited by him. The 
Corporation shall also give such further 
assistance as may be required by the ap- 
plicant in accordance with law. 

21. The applicant shall be entitled to 
costs; one hearing fee. 

RGD Appeal dismissed. 


APR 1969 SUPREME COURT 583 
(V 56 C 114) 

(From Patna)® 

M. HIDAYATtJLLAH, C. J. AND G. & 
METIER, J. 

Dr. Lakhi Prasad Agarwal, Appellant 
V. Natbmal Dokania, Respondent 

Civil Appeal No. 20 of 1968, D/- 6-9- 

(A) Representation of die People Act 
(1951), Sections 123 (2) and 83 (1) (c) — 
Corrupt practice by undue influence must 
be pleaded — Pleadings must set out full 
facts. 

In order to sustain a plea of corrupt 
practice by “undue influence” which in 
the words of Section 123 (2) means any 
direct or indirect interference or attempt 
to interfere with the free exercise of any 
electoral right of a voter, there must be 
a pleading. In order that the pleading 
may be sufficient to make out a case or 
undue influence, it must set out full 
particulars of it under the provisions of 
Section 83 (1) (c) of the Act which may 
be compared with Order 6, Rule 4 of the 
Civil P. C. The said provision of the 
Act read with Section 123 (2) makes if 
obligatory on a party setting up a case 
of corrupt practice by exercise of undue 

°(EIe. Petn. No. 19 of 1967, D/- SOrfl- 

1967— Pat) 

DM/EM/E835/68 
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influence to give full particulars thereof 
(Para 4) 

(B) Representation of the People Act 
(1951), Section 123 (4) — Publication of 
statement of some fact which is false is 
essential. 

In order to bring die case under Sec- 
tion 123 (4) there must be a publication 
by the candidate or his 'agent of any 
statement of some fact which is false, 
and which he believed to be false or did 
not believe to be true, in relation to the 
personal character or conduct of any 
candidate or jn relation to the candi- 
dature or withdrawal of any candidate, 
being statement reasonably calculated to 
prejudice the prospects of that candidate’s 
election Where the publication does not 
cast any aspersion on the personal cha- 
racter or conduct of the candidate nor is 
there any false statement in relation to 
the candidature the election petition does 
not attract the operation of the afore- 
mentioned sub-sections of Section 123 

(Para 5) 

Mr Danial A Latiff, Senior Advocate, 
(Mr R A. Gupta, Advocate with him), 
for Appellant, Mr. D Goburdhun, Advo- 
cate, for Respondent 

The following Judgment of the Court 
was delivered by 

MITTER, J : This is an appeal by an un- 
successful candidate at an election held 
in February 1967 for the Bihar State 
Legislative Assembly from the Single 
Member Rajmahal Constituency No. 139 
Originally there were eight candidates* 
we are concerned only with two of them, 
namely, the election petitioner -and res- 
pondent, Nathmal Dokania, the returned 
candidate as a result of the election. The 
election petitioner lost before the High 
Court. The mam ground on which he 
presses this appeal are based on paras 4(c) 
and 4(e) of toe petition. The relevant 
issue framed by toe learned trial Judge 
with regard to paragraph 4(c) is issue 
No. 5 reading — 

“Did the respondent or his election 
agent or his workers with his or his elec- 
tion agent’s consent resort to corrupt 
practices in the election as alleged by the 
petitioner and has the result of toe elec- 
tion been materially affected thereby?*’ 
In para 4 (c) it is pleaded that the res- 
pondent _ himself and his agents and 
workers including certain named persons 
with his consent “committed a corrupt 
practice of publication of statements of 


facts throughout the constituency and 
mainly at Shahebganj, Teen Pahar and 
Rajmahal during the election campaign 
during the period 11th February 1967 to 
15th February 1967 which induced and 
caused deception in the mind of the 
electors whereby the respondent pro- 
cured a large number of votes which he 
would not otherwise have secured hut 
for the corrupt practice aforesaid.” Copies 
of toe pamphlets form Annexure 2 senes 
to toe petition. 

2. Mr Lahfi appearing for toe appel- 
lant submitted that Annexure 2 (A) does 
not further his client’s cause. His grie- 
vance is based on Annexure 2. The tran- 
slation of this Annexure of which the 
original was in Hindi shows that it was a 
call to the Muslim voters of Rajmahal to 
“hear the message and prepare toe grave- 
yard for toe Congress. Reference was 
made therein to “toe appeal of toe day 
by Maulana Syed Usman Gharn Saheb of 
Phulwari Shanf Khankah” “that nobody 
should be m illusion that Muslims have 
to vote for toe Congress this time also”. 
It was - also suggested that on account 
of high-handedness of toe Congress 
group Muslims should not support ' *t 
There was also a reference to the appeal 
of Pir Saheb of the Dargah of Phulwari 
Shanf that Muslims should not vote for 
any Congress candidate The appeal ends 
with toe sentence, “vfchen you have life- 
long connection with Sn Nathmal Doka- 
nia, toe candidate of the Swatantra Party 
and when the Head of your religion, your 
Islam also opposes the Congress, then it 
becomes your duty to come out victonous 
by affixing stamps on the ‘Star’ symbol” 

3 . Mr. Lahfi tned to argue that by 
toe publication of the pamphlet an at- 
tempt was made to induce Muslim elec- 
tors not to vote for a Congress candidate 
in opposition to the mandates of toe two 
named religious heads In other words, 
his contention was that undue influence 
within the meaning of Section 123 (2) of 
the Act was sought to be exercised on 
toe Muslim voters in the name of the 
religious heads mentioned in the pam- 
phlet under toe threat of divine dis- 
pleasure or spiritual censure. He also 
sought to argue that toe reference to the 
mandate of Islam in the pamphlet 
amounted to toe use of a religious sym- 
bol and as such the appeal by the pam- 
phlet came within the mischief of See* 
tion 123 (3) of toe Act 

4. Under Section 123 (2), a candidate 
may be guilty of corrupt practice if he 
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uses "undue influence” which in the words 
of the section means any direct or indirect 
interference or attempt to interfere with 
the free exercise of any electoral right of a 
voter. Mr. Latifi’s submission was that 
the pamphlet came within the mischief 
of sub-clause (ii) of proviso (a) to sec- 
tion 123 (2). Unfortunately for Mr. Latifi 
although the pamphlet might have sus- 
tained a plea of undue influence about 
which we express no opinion, there is no 
pleading to that effect in the petition. 
In order that a pleading may be suffi- 
cient to make out a case of undue in- 
fluence, it must set out full particulars 
of it under the provisions of S. 83 (1) (c) 
of the Act which may be compared with 
Order 6, Rule 4 of the Code of Civil 
Procedure. The said provision of the 
Act read with Section 123 (2) makes it 
obligatory on a party setting up a case 
of corrupt practice by exercise of undue 
influence as suggested, to give full parti- 
culars thereof by stating inter alia who 
attempted to induce electors to believe 
that voting for a particular person would 
render them objects of divine displeasure 
or spiritual censure and in what manner 
such attempts were made. The real 
charge in paragraph 4 (c) of the petition 
is that the pamphlet complained of mis- 
led the electors by false statements. Such 
a pleading falls far short of an allegation 
of undue influence by an attempt to 
make electors exercise their franchise in 
a particular manner. Para 4(c) does not 
even mention Muslim voters and does not 
contain any averment to the effect that 
they were sought to be influenced by the 
opinion of the religious heads. 

5. Mr. Latifi’s attempt to bring his 
case under Section 123 (3) is equally 
futile. Mr. Latifi sought to argue that 
Islam was a religious symbol of Muhamm- 
adans and the publication of the pamphlet 
containing a reference to the mandate of 
Islam was an attempt to prejudicially 
affect the election of the petitioner. This 
case too is not borne out by the pleadings. 
Failing in his attempt to bring the case 
under the two sub-sections mentioned 
already, he tried to bring his case under 
Section 123 (4) of the Act. In this too, 
in our view, he cannot succeed.. To bring 
the case under this sub-section, there 
must be a publication by the candidate 
or his agent of any statement of some 
fact which is false, and which he believed 
to be false or did not believe to be true 
in relation to the personal character or 
conduct of any candidate, or in relation 


to the candidature or withdrawal of any 
candidate, being a statement reasonably 
calculated to prejudice the prospects of 
that candidate’s election. The pamphlet 
does not cast any aspersion on the perso- 
nal character or conduct of the election 
petitioner. Nor is there any false state- 
ment in relation to the candidature of 
the petitioner. In fact there is no refe- 
rence to him at all. Consequently, the 
election petition does not attract the 
operation of the aforementioned sub-sec- 
tions of Section 123 of the Act. The 
learned trial Judge should not have enter- 
tained any argument under sub-ss. (3) and 
(3A) of Section 123 of the Act as in view 
of the pleadings issue No. 5 did not 
permit the raising of such contentions. In 
view of the pleadings we did not permit 
Mr. Latifi to pursue his arguments on 
this issue on the basis of Section 123 
sub-sections (2) or (3) of the Act. 

6. That leaves us only with the allega- 
tion in para 4 (e) of the petition which 
runs thus: 

"The election of the respondent is 
void, “because the Returning Officer who 
is also the Sub-Divisional Magistrate of 
the area, in collusion with tire respon- 
dents harassed the petitioner in a 11 pos- 
sible ways so much so that a mere ap- 
plication for correction in the petitioner’s 
name was allowed at the last juncture 
and the petitioner had been arrested the 
very next day of the said application, was 
put in jail for eight valuable days and 
thereby prevented from pursuing the 
election campaign’.” 

The issue under which the above com- 
plaint was sought to be raised was the 
general one, namely, whether the elec- 
tion of the respondent is liable to be set 
aside? Mr. Latifi drew our attention to 
portions of the testimony of the return- 
ing officer where he denied that he was 
in collusion with Nathmal Dokam'a or that 
because of such collusion he got the peti- 
tioner arrested after he had filed appli- 
cations for correction of the entries with 
respect to his name in the electoral roll. 
He also denied that he got the petitioner 
arrested with any mala fide intention so 
that he might not be able to contest the 
election. In his cross-examination, the 
returning officer referred to the proceed- 
ings started against the petitioner and 
said that the petitioner had been arrested 
once in January and for a second time 
in February 1967. The arrest in January 
1967 was in connection with proceedings 
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under Section 107 of the Code of Crimi- 
nal Procedure. The arrest in February 
1967 was in connection with a case for 
some substantive offence He added 

however that he was not in a position 

to say what was the offence alleged to 
have been committed by the petitioner 
by a mere reference to the certified copy 
of the order sheet On this evidence, 

there was nothing before the court to 

justify a conclusion in favour of the peti- 

tioner on the general issue. Only some 
suggestions had been made to the re- 

turning Officer in his cross-examination 
that ho had acted mala fide and that ho 

had acted in collusion with the successful 

candidate. No details with regard to the 
complaints leading to or the grounds for 
the arrests were forthcoming. We find 
it difficult to believe that the petitioner 
did not know the grounds on which he 
was put under arrest The arrest im- 
mediately before the election surely 
hampered the campaign of the election 
petitioner, but by itself the arrest does 
not lead to the conclusion that the re- 
turning officer was trying to bring pres- 
sure upon the election petitioner not to 
contest the election and much less that 
the arrest was made in collusion with the 
successful candidate 
7. These being the only two points 
which were urged before us in the ap- 
eal, the appeal must fail and it is hero- 
y dismissed with costs. 

GGM/D.V C. Appeal dismissed. 


AIR 1969 SUPREME COURT 686 
(V 56 C 115) 

(From Gujarat)* 

M. HID AY ATU LLAH , C J. AND G. K. 
MTTTER, J. 

Jashbhai Chimibhai Patel, Appellant v. 
Anveibeg A. Mirza, Respondent 
Civil Appeal No. 799 of 1968, D/- 18-9- 
1968. 

(A) Representation of the People Act 
(1951), Sections 123 (5), 100 — Scope — 
Proof of ingredients — Burden lies on 
election petitioner — Absence of proof oE 
free conveyance of voters in particular 
vehicle . — Election of returned candidate 
cannot be declared void. 

•(Ele „Petn. No 5 of 1967, D/- 18-10- 
1967— Cuj) 


Section 123 (5) defines cme of the cor- 

rupt practices and it consists of the hir- 
ing and procuring whether on payment 
or otherwise of any vehicle. This hinng 

and procuring must be by a candidate or 

his agent or by any other person with 

the consent of the candidate or his elec- 

tion agent and the hiring according W 
the section must be for the free conve- 

yance of any elector other than the candi- 
date himself or members of his family 
or his agent to and from any polling sta- 
tion. The section, therefore, requires 
three things, (1) hiring or procuring of a 
vehicle, (2) by a candidate or his agent 
etc. and (3) tor the free conveyance of 
an elector. The Section also speaks of 
the use but it speaks of the use of such 
vehicle whidi connects the two parts, 
namely, hiring or procuring of vehicle 
and the use The requirement of the 
law, therefore, is that m addition to prov- 
ing the hiring or procuring and the car- 
nage of electors to and from any polling 
station, it should also bo proved that the 
electors used the vehicle free of cost to 
themselves. The burden is on election 
petitioner to prove this fact (Para 10) 

Where, in an election petition chal- 
lenging the election of returned candi- 
date belonging to Congress Party, tbero 
was proof that the particular vehicles 
were procured either tjy Congress Party 
or from private parties and that the parti- 
cular vehicle was used for conveyance of 
the three lady voters but there was no 
proof that there was free conveyance of 
the ladies in that vehicle, the ingredients 
of the section having not been establish- 
es the ejection of returned csndi'date 
could not be declared void on ground of 
Section 123 (5). (Para 11) 

(B) Representation of the People Art 

(1951), Sections 11CA, 100 — Election 
Petition — Pleas ■ — Contention about 
wrong refusal of demand of general re- 
count ■ — Absence of plea in this regard 
■ — Mention of general recount only fit 
relief clause of petition — • Held, under 
the circumstances, that there was no room 
for further count — Representation of 
the People (Conduct of Election and 
Election Petition) Rules (1951), Rules 58, 
64. (Para 13) 

(C) Civil P. C. (1908), Section 85 — 
Costs in Supreme Court Appeals — 
presentation of the People Act (1951), 
Sections 116-A, 100 — Dismissal of Elec- 
tion petition as well as appeal therefrom 
— Prevarications of returned can didaW 
not attempted to be explained by 
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election petition, no evidence was led to 
support that or any other instance of the 
user of this or other vehicle. The whole 
of the case therefore rested on the use of 
vehicle No. 108 and also its use on one 
occasion only, namely, when three lady 
voters were said to have been brought 
to the polling booth in it According to 
the election petitioner, he was in the 
Sayagi Hospital compound wherein two 
polling booths Nos. 8 and 9 were situated. 
He was then accompanied by Suryakant 
Manilal Shah and Somabhai Chhotabhai 
Kachhia. At about 12-30 p. m., a taxi 
bearing No. GTG 9021 came to the gate 
of the hospital compound, and a lady got 


1969 

counsel — Petitioner not allowed any 
costs either in Supreme Court or in TTfah 
Court — (Representation of the People 
Act (1951), Sections 116-A, 100). 

(Para 12) 

Mr. Bishan Narain, Senior Advocate, 
(Mr. B. Datta, Advocate for M/s. J. B. 
Dadachanji and Co., with him), for Ap- 
pellant; Mr. S. V. Gnpte, Senior Advocate 
(M/s.‘ M. I. Patel and R. P. Kapur, Advo- 
cates and Mr. M. N. Shroff, Advocate for 
Mr. L N. Shroff, Advocate, with him), for 
Respondent. 

The following Judgment of the Court 
was delivered by 

IIIIMYATULLAH, C. J.: This is an 
appeal from the judgment dated 17/18 
October, 1967 of the High Court of Guja- 
rat in an election petition filed by the 
present appellant. The election petition 
was dismissed by the Judgment under 
appeal. 

2. The matter concerns the Petlad 
constituency in Kaira District from which 
election was to be held to the State 
Legislative Assembly Gujarat at the 4th 
General Election. The appellant was a 
candidate for the Swatantra Party and the 
respondent a candidate for the Congress 
Party. The poll was held on February 
21, 1967 and the result of the election 
was declared on February 24, 1967. The 
appellant secured 23,795 votes and the 
respondent 23,981 votes. 1806 votes were 
declared invalid. The respondent was 
therefore declared elected to the seat 



3- The election petition set out a 
number of grounds on which the election 
io£ the returned candidate was challenged 
Us void under the Representation of Peo- 
ple Act We are concerned in this ap- 
peal with only one such ground. There 
is also a prayer in the appeal that a 
general recount was wrongly disallow- 
ed by the learned Judge who decided the 
election petition and that it should be 
Ordered here. We shall come to the 
second ground in due course. 

4. As regards the first ground, the 
contention was that a car No. GJH 108 
was hired or procured by the returned 
candidate and on the day of poll, it was 
used for free conveyance of three ladies 
to the polling booth. In the elec- 
tion petition the election petitioner 
had stated that the returned can- 
didate had made extensive use of 
hired and procured vehicles for the pur- 
pose of free conveyance of voters to and 
from the various polling stations. Al- 
though another instance was cited in the 
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Id Shah to request the Presiding Officer 
of one of the booths to come out. Pre- 
siding Officer B. M. Bhat came to the 
gate and saw the lady who had got out 
of the taxi. The lady had in her hand 
a voters identity card with the congress 
symbol and her No. was Serial No. 535 
of Electoral Unit 26/100 belonging to 
Ward No. I of Petlad. This part of the 
allegation in the election petition was not 
used as evidence of free conveyance of 
voters. This incident was recited as 
furnishing the immediate background of 
what followed. The allegation in regard 
to car No. 108 starts from this point. The 
allegation is that while the election peti- 
tioner was complaining to the Presiding 
Officer Bhatt about the other car, car No. 
108 came to the gate of the compound 
and the petitioner along with his com- 
panion and Bhatt were standing there. 
Three ladies got out of this car bearing 
identity cards from the Congress Party 
and their numbers were 426, 424 and 880 
of electoral unit 28/100. Bhatt then told 
the election petitioner that these voters 
would go to the other booth and that he 
was not concerned with that booth. The 
election petitioner says that he followed 
the three voters to the next booth and 
called out the Presiding Officer K. D. 
Trivedi and pointed out the three voters 
to him stating tha t they were brought by 
car No. 108. He asked him to verity this 
from Bhatt The complaint of the elec- 
tion petitioner was then recorded by 
Trivedi and it appears from foe evidence 
that he also questioned Bhatt who en- 
dorsed the statement of the election peti- 
tioner that he had seen them get out of 
the car. 

5. In support of this case witnesses 
were examined. The net result of foe 
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examination of these witnesses establish- 
ed the fact that the ladies came by this 
car and that a complaint followed. How- 
ever no attempt was made to establish 
that these ladies had come in the car 
free We need not traverse the entire 
evidence to establish the above conclu- 
sions which in our opinion, are quite 
clearly demonstrable from the evidence. 
There is evidence to show that the car 
did come, that the three ladies did get 
Out of the same and went to polling 
booth No 9 and also that they were 
holding identity cards issued by the 
Congress Party. Presumably therefore 
they were brought in this car for voting 
on behalf of the Congress. 

6. Attempt was then made to estab- 
lish connection between the returned 
candidate and this car. On this 
part of the case testimony of the returned 
candidate was extremely unsatisfactory. 
He first said that three cars were placed 
at his disposal by the Congress party be- 
tween January 15 and January 31, 1967. 
In another place he said that he had been 
given only two cars. Later he said that 
two of the cars were withdrawn from 
him and that after the withdrawal of the 
cars he had no other car from the Con- 
gress Party He denied the use of the 
cars contrary to the evidence of the pur- 
chase of petrol and also denied any con- 
nection between himself and one person 
by name H I Pathan, who had written 
requisition for petrol It was however 
proved by cross-examination that this 
H I. Patnan is probably one of his 
nephews, a fact which he denied also. It 
appears that before this car was used, 
the returned candidate opened a 
new account in the name of Mahendra 
Electric Company c/o. Anwaibeg and 
petrol was bought for this car along with 
other cars nght upto 21st February in 
the account of this Mahendra Electric 
Company and that was the returned 
candidate himself. Since the requisitions 
for petrol were issued by H I. Pathan, 
the returned candidate was at great pains 
to deny any connection with him and 
even went to the length of denying the 
real names of his own nephews How- 
ever, this only proved that he had pro- 
cured the car No. 103 from the Congress 
Party or somebody else for his own use 
during the election propaganda and at 
the fame of the poll It also proved that 
he had purchased petrol not only pre- 
viously but also on the day of poll be- 
cause entries in respect of this car exist- 
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ed in the accounts of the petrol dealer’s 
firm on 18, 19, 20 and 21 February. The 
evidence also proved that the three ladies 
did travel by this car on the date of poll 
and got out of it at the gate of the hospi- 
tal compound where the polling booth 
was situated. 

7. The question is whether all this 
evidence even taken in favour of the elec- 
tion petitioner goes to satisfy the require- 
ment of the law under Section 123 (5) of 
the Representation of the People Act 
That section contains many ingredients 
and to them we shall come presently; 
one such ingredient is that the car must 
be used for the free conveyance of the 
voters to the polL The learned Judge 
who heard the case gave a finding that 
the car was so used, that is to say, the 
three ladies were earned free to the 
booths in this car. There is no evidence 
to establish this. The owner of the car, 
the dnver and the electors namely the 
three ladies were not examined and there 
is not h ing to show whether they had 
travelled free or had paid for the privi- 
lege. 

8. Mr. Sishan Narain argues In the 
alternative, firstly, that an Inference 
arises in the present case that the ladies 
must have been taken free and he refers 
to the findings given by the High Court 
on this part of the case. Next, he argues 
that this is not the requirement of Sec- 
tion 123 (5) and he interprets the section 
so as to save his case from the operation 
of that section. 

9. As regards the finding of the High 
Court that the ladies must nave travelled 
free, we can only say that it is a mere 
surmise because there is no evidence 
whatever on this part of the case Mr 
Bishan Narain 'stated that the best evi- 
dence could come from die returned 
candidate and that his client was not re- 
quired to prove a negative. In our opi- 
nion, the burden was upon the election 
petitioner to establish tms fact, if it was 
a requirement of law., We do not think 
that it was an utter impossibility because 
the owner of the car, the dnver or one 
of the ladies could have been questioned 
about it and something would have then 
come in evidence. Since no such attempt 
was made there is nothing on which we 
can say whether the ladies were brought 
free or on payment and regard being had 
to the stnetness of the law on the sub- 
ject of corrupt practice we must hold in 
favour of die returned candidate that the 
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requirements of the section have not been 
met 

10. This brings us to the examination 
of section 123 (5) with a view to finding 
out what are its requirements. We have 
already indicated that in our opinion the 
election petitioner must prove in addition 
to the other ingredients of the section 
that the vehicle was used for free conve- 
yance of voters which ingredient we have 
stated was not attempted to be establish- 
ed in die case. Section 123 (5) of the 
Representation of People Act reads as 
follows: 

“The hiring or procuring, whether on 
payment or otherwise, of any vehicle or 
vessel by a candidate or his agent or by 
any other person with the consent of a 
candidate of his election agent, or the 
use of such vehicle or vessel for the free 
conveyance of any elector (other than the 
candidate himself, the members of his 
family or his agent) to or from any poll- 
ing station provided under section 25 or 
a place fixed under sub-section (1) of Sec- 
tion 29 for the poll: 

Provided that the hiring of a vehicle 
or vessel by an elector or by several elec- 
tors at their Joint costs for the purpose 
of conveying him or them to and from 
any such polling station or place fixed for 
the poll shall not be deemed to be a cor- 
rupt practice under this clause if the vehi- 
cle or vessel so hired is a vehicle or 
vessel not propelled by mechanical power: 

Provided further that the use of any 
public transport vehicle or vessel or any 
tramcar or railway carriage by any elec- 
tor at his own cost for the purpose of 
going to or coming from any such polling 
station or place fixed for the poll shall 
not be deemed to be a corrupt practice 
under this clause. 

Explanation: In this clause, the expres- 
sion vehicle” means any vehicle used or 
capable of being used for the purpose of 
road transport whether propelled by 
mechanical power or otherwise and whe- 
ther used for drawing other vehicles or 
othewise.” 

This section defines one of the corrupt 
practices and it consists of the hiring and 
procuring whether on payment or other- 
wise of any vehicle. This hiring and 
procuring must be by a candidate or his 
agent or by any other person with the 
consent of the candidate or his election 
agent and the hiring according to the 
section must be for the free conveyance 
of any elector other than the candidate 


himself or members of his family or his 
agent to and from any polling station.. 
It will, therefore, appear that the 
section requires three things, (1) hir- 
ing or procuring of a vehicle; (2) by a 
candidate or his agent etc. and (3) for 
the free conveyance of an elector. It 
will be noticed that the section also 
speaks of the use but it speaks of the 
use of such vehicle which connects the 
two parts, namely, hiring or procuring of 
vehicle and the use. The requirement 
of the law therefore is that in addition 
to proving the hiring or procuring and 
the carriage of electors to and from any 
polling station, it should also be proved 
that the electors used the vehicle free of 
cost to themselves. The contention of 
Mr. Bishan Narain that the requirement 
of free conveyance is not necessary is 
therefore not borne out by the words of 
the section. The two provisos also prove 
the same thing. The first proviso pro- 
vides that it would not be a corrupt 
practice for any elector to hire a vehicle 
for himself or even a group of electors to 
Join in hiring a vebide and the second 
proviso lays down that the use of any 
public transport vehicle -or vessel or any 
tramcar or railway carriage by any 'elec- 
tor at his own cost is not a corrupt prac- 
tice. In other words the electors, if they 
have to perform the Journey by hired 
vehicle must pay for its hire themselves. 
They cannot be taken in a hired vehicle 
free of costs to themselves. In the same 
way if a procured vehicle is used, it must 
not be used for free conveyance of 
voters. The Journey of the elector must 
be paid for by him. If a candidate 
hires or procures a vehicle for free con- 
veyance of the electors that also is per- 
haps a corrupt practice but that aspect 
need not be considered here. The langu- 
age seems capable of that interpretation 
though we express no final opinion. 

11. In the present case there is proof 
that the vehicles were procured; whe- 
ther they were supplied by the Congress 
Party or were procured from private par- 
ties makes no difference. There is also 
proof that the vehicle numbered 103 was, 
in fact, used for the conveyance of three 
lady voters. What is not proved is that 
there was free conveyance of the ladies 
in that vehicle. Mr. Bishan Narain con- 
tends that this is very difficult of proof 
but as we stated earlier it is not im- 
possible of proof because the owner of 
the car or the . driver or the ladies could 
have been examined to show that the 
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ladies had travelled free in the vehide. 
rhj, is not proved and therefore the in- 
gradients of the section have not been 
established In our opinion therefore 
there is no room for interference al- 
though, our reasons are slightly different 
from those of the High Court 

12. It was next contended that a gene- 
ral recount was demanded in the case 
and has been wrongly refused. We have 
scru tiniz ed the pleadings on this point 
carefully and we find that no plea on 
which it could be rested was made al- 
though in the relief clause there is men- 
tion of a general recount The pleas 
concerned the \otcs cast by impersona- 
tors and rejected votes These have been 
considered already and therefore there 
is no room for further count. On the 
whole therefore we are of opinion that 
the judgment under appeal cannot be 
interfered with The appeal fails and 
will be dismissed. In view however, of 
the prevarications of the returned candi- 
date which were not attempted to be 
explained by his learned Counsel we are 
of opinion that we should not allow him 
any costs either here or in the High Court 
and we order accordingly. 

SSG/D.V.C. Appeal dismissed. 
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Payment of Wages Inspector, Ujjain, 
Appellant v. Surajmal Mehta, Director, 
The Bamagar Electric Supply and Indus- 
trial Co. Ltd., and another. Respondents. 

Civil Appeal No. 1577 of 1966, D /- S- 
12-1968. 

Payment of Wages Act (1936, as amend- 
ed by Act 68 of 1957), Ss. 2 (vi) (d), 15 (2) 
* — Wages — Whether include compen- 
sation payable under S. 25 FF, Indus- 
trial Disputes Act — Authority under pay- 
ment of Wages Act in application under 
S. 15 (2) cannot entertain claim for com- 
pensation under S. 25 FF, when defence 
raised involves complicated question of 
law — Proper authority is Labour Court 
— Scope of jurisichon of Authority under 
Payment of Wages Act indicated — (In- 
dustrial Disp utes Act (1947), Ss £5 FF 
and 25 FFF). 1957-1 Lab LJ 232 (Punj*) 
Overruled. 


Workmen whose services are terminat- 
ed in consequence of a transfer of an 
undertaking, whether by agreement or by 
operation of law, have a statutory right 
under Section 25 FF, Industrial Disputes 
Act to compensation unless such right 
is defeated under the proviso to that 
section. The same is the position i n the 
case of closure under Section 25 FFF. 
Such compensation would be "wages” as 
defined by S. 2 (iv) (d) of the Payment of 
Wages Act as amended by Act 68 
of 1957 as it is a "sum which by reason 
of the termination of employment of the 
person employed, is payable under any 
law . which provides for the payment 
of such sum whether with or without de- 
ductions but does not provide for the 
time within which the payment is to bo 
made”. Since Sections 25FF and 25FFF 
do not contain any conditions precedent 
as in the case or retrenchment under 
Section 25F, and transfer and closure can 
validly take place without notice or pay- 
ment of a month's wages in lieu thereof 
or payment of compensation. Section 25F 
can be said not to Have provided any time 
within which such compensation is to be 
paid. The words "in accordance with the 
provis ions o f Section 25 F" in Secs 25FF 
and 25FFF are used only as a measure of 
compensation and are not used for laying 
down any tune within which the employer 
must pay the compensation. It would, 
therefore, appear that compensation pay- 
able under Sections 25FF and 25FFF 
read with Section 25F would be 'wages' 1 
withm the meaning of Section 2 (vi) (d) 
of the Act AIR 1957 SC 121 & AIR 
1960 SC 923 & AIR 1963 SC 1489, Ref. 

(Para 4) 

But when in an application under 
Sec. 15 (2) of the Payment of Wages Act 
claiming compensation under Sec. 25FF, 
of the Industrial Disputes Act the defence 
taken by the ex-employer was that he 
was not the person responsible for pay- 
ment of compensation and that the right 
of the workmen was defeated by reason 
of the proviso to Sec. 25FF being appli- 
cable inasmuch as these workmen were 
continued in the employment by the new 
employer, that therefore there had been 
no interruption in their employment, that 
the terms and conditions or service given 
to them by the new employer were in 
no way less favourable than those they 
had when the old employer was 
the employer and that the DeW 
employer was responsible for 
ment of compensation if any retrench* 
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ment took place in future, in view of the 
limited jurisdiction of the Authority 
under Sec. 15 (2) of the Payment of 
Wages Act, it was not intended to deal 
with such questions, which in some cases 
might well raise complicated problems 
of both fact and law. AIR 1963 SC 487, 
Ref. (Para 5) 

Where the right of a workman was 
disputed by his employer, the Labour 
Court can go into the question as to 
whether he had a right to receive such a 
benefit Sub-section (3) of Section S3C 
under which the Labour Court can ap- 
point a commissioner to take evidence 
for computing the benefit postulates that 
it has the jurisdiction to decide whether 
the workman claiming benefit was enti- 
tled to it where such right was disputed 
by the employer. AIR 1964 SC 743, Ref. 

(Para 6) 

A workman whose claim, monetary or 
otherwise, is disputed by his employer 
can lodge such a claim before a specified 
Labour Court under Section 83C and ob- 
tain an inexpensive and expeditious 
remedy. For such a claim the legisla- 
ture aid not intend to provide alterna- 
tive remedies both under the Industrial 
Disputes Act and the Payment of Wages 
Act AIR 1964 SC 743, Ref. (Para 6) 

It is explicit from the terms of Sec. 15 
(2) that toe Authority appointed under 
sub-section (1) has jurisdiction to entertain 
applications only in two classes of cases, 
namely, of deductions and fines not au- 
thorised under Sections 7 to 13 and of 
delay in payment of wages beyond the 
wage periods fixed trader Section 4 and 
the time of payment laid down in Sec. 5. 
The only applications which toe Autho- 
rity can entertain are those where de- 
ductions unauthorised under toe Act are 
made from wages .or there has been 
delay in payment beyond toe wage pe- 
riod and toe time of payment of wages 
fixed or prescribed under Sections 4 and 
5 of the Act Section 15 (2) postulates 
that the wages payable by the person 
responsible for payment under Section 3 
are certain and such that they cannot be 
disputed. (Para 8) 

It is true that toe Authority has toe 
jurisdiction to try matters which are inci- 
dental to the claim in question. It is also 
true that while deciding whether a parti- 
cular matter is inddential to toe claim 
or not care should be taken neither to 
unduly expand nor curtail toe jurisdiction 
of the Authority. But it has at the same 
time to be kept in mind that the juris- 


diction under Section 15 is a special 
jurisdiction. The Authority is conferred 
with the power to award compensation 
over and above the liability for penalty 
of fine which an employer is liable to 
incur under Sec. 20. AIR 1955 SC 412 
& AIR 1981 SC 970, Re£ (Para 10) 

. On the footing that compensation pay- 
able under Secs. 25FF and 25FFF of the 
Industrial Disputes Act being wages 
within the meaning of See. 2 (vi) (d) of 
the Payment of Wages Act a claim for it 
on the ground that its payment was 
delayed hy an employer cannot be en- 
tertained under Section 15 (2) of the Act, 
because toe claim is not a simple case of 
deductions having been unauthorisedly 
made or payment having been delayed 
beyond the wage periods and the time 
of payment fixed under Secs. 4 and 5 of 
the Act and in view of the defence taken 
toe Authority would inevitably have to 
enter into questions arising under toe 
proviso to Sec. 25FF viz., whether there 
was any interruption in toe employment 
of toe workmen, whether the conditions 
of service under toe new employer were 
any the less favourable than those under 
the old employer and whether the new 
employer, had become liable to pay com- 
pensation to the workmen if there was re- 
trenchment in toe future. Such an in- 
quiry would necessarily be a prolonged 
inquiry involving questions of fact and 
of law. Besides, the failure to pay com- 
pensation on the ground of such a plea 
cannot be said to be either a deduction 
which is unauthorised under the Act, nor 
can it fall under the class of delayed 
wages as envisaged by Sections 4 and 5 
of toe Act. When toe definition of wages 
was expanded to include cases of sums 
payable under a contract, instrument 
or a law it could not have been intend- 
ed that such a claim for compensation 
which is denied on grounds which 
inevitably would have to be inquired 
into and which might entail prolonged 
inquiry into questions of fact as well 
as law was one which should be sum- 
marily determined by the Authority 
under Sea 15. Nor could toe Authority 
have been intended to try as matters in- 
cidental to such a claim questions arising 
under the proviso to See. 25FF. It would 
be toe Labour Court in such cases which 
would be the proper forum which can 
determine such questions under Sea 33C 
(2) of toe Industrial Disputes Act which 
also possesses power to appoint a commis- 
sioner to take evidence where question 
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of facts require detailed evidence. 1967-1 
Lab LJ 232 (Bund, Overruled, AIR 1964 
Madh Pra 312, Affirmed. (Para 11) 

Cases Referred. Chronological Paras 
(1967) 1967-1 Lab 14 232=67 Pun 
LR 1124, Uttam Chand v. Kartar 
Singh 11 

(196-4) AIR 1964 SC 743 (V 51)= 

1964 (3) SCR 140, Central Bank 
of India Ltd v. Rajagopalan 6 

(1964) AIR 1964 SC 752 (V 51)= 

1961 (3) SCR 709, Bombay Gas 

Co , Ltd v Gopal Bhiva 6 

(1963) AIR 1963 SC 487 (V 50)= 

1962 Supp (2) SCR 977, Punjab 
National Bank Ltd v K. L Khar- 


banda 6 

(19631 AIR 1963 SC 1489 (V 50)= 

1963 Supp (1) SCR 730, Anaka- 
palle Co-operative Agricultural 
and Industrial Society Ltd. v. 
Workmen 4 

(1961) AIR 1961 SC 970 (V 48)= 

1961-3 SCR 220, Shn Ambica 
Mills Co , Ltd. v S B. Bhatt 0 

(1960) AIR I960 SC 923 (V 47)= 

1960-3 SCR 528, M/s Hatisingh 
Mfg Co , Ltd., Ahmedabad v. 

Union of India 4 

(1957) AIR 1937 SC 121 (V 44)= 

19j 7 SCR 121, Hanprasad v. 

A D Divelkar 4 

(1955) AIR 1955 SC 412 (V 42)= 

1935-1 SCR 1353, D’Costa v. B. 

C Patel 0 


Mr L N. Shroff, Advocate, for Ap- 
pellant 

The following Judgment of the Court 
was delivered by — 

SHELAT, J : — This appeal, by certifi- 
cate, is directed against the judgment 
and tndei of the High Court of Madhya 
Pradesh and raises the question of the 
scope of jurisdiction of the Authority 
under the Payment of Wages Act, 4 of 
1936 (hereinafter referred to as the Act). 

2. On the licence of the Bamagar 
Electric Supply and Industry Company, 
of which respondent 1 was at all mate- 
rial times the managing director, having 
been revoked by the Madhya Pradesh 
Government and the company's undertak- 
ing having been taken over by the 
Madhya Pradesh Electricity Board, res- 
pondent 1 served notices on the com- 
pany's employees that their services 
would no longer be required as from 
October 1, 1962 Thereupon the appel- 
lant on behalf of 20 employees of the 
company filed an application under Sec- 
fa on 15 (2) of the Act to recover from res- 


pondent 1 wages for the notice month 
and retrenchment compensation amount- 
ing to Rs 12,85360 P. payable to the 
employees under Section 25FF of the 
Industrial Disputes Act, 1947. On res- 
pondent I contesting the claim as also 
the j'urisdiction of the Authority, the Au- 
thority raised certain preliminary issues, 
namely. (1) whether me said applica- 
tion was maintainable in view of the re- 
vocation of the company's licence, (2) 
whether the Authority had jurisdiction to 
determine the liability of respondent 1 
for retrenchment compensation before 
the amount thereof was ascertained under 
Section 33C (2) of the Industrial Disputes 
Act and (31 whether In view of the ser- 
vices of the workmen not having been 
Interrupted by the said transfer and the 
terms and conditions of service applicable 
to them after the said transfer bemg not 
In any way less favourable than before and 
the said Board as the new employer be- 
ing liable after the transfer for compen- 
sation in the event of retrenchment, the 
employees were entitled to claim any 
compensation By his order dated May 21, 
1963, the Authority held against respon- 
dent 1 on the question of Jurisdiction. 
Respondent 1 thereupon filed a writ peH- 
tion m the High Court and a Division 
Bench of the High Court held that sec- 
tion 15 of the Act did not apply and that 
the proper forum, for such an application 
was a Labour Court tinder Sec. 33C (2) 
of the Industrial Disputes Act This ap- 
peal challenges the correctness of tins 
order. 

8. Mr. Shroff for the appellant con- 
tended that after the amendment of the 
definition of ‘wages’ in the Act by Act 68 
of 19o7 and the amended definition having 
now included “any sum which by reason 
of the termination of employment of 
the person employed is payable under 
any law, contract or instrument which 
provides for payment of such sum whe- 
ther with or without deductions but does 
not provide for the time within which the 
payment is to be made” as wages, there 
could be no doubt that the legislature has 
conferred jurisdiction on the Authority 
under the Act to determine compensa- 
tion payable under Section 25FF of the 
Industrial Diputes Act in an application 
under Section 15 (2) of the Act and 
that therefore the High Court was in 
error in quashing the order passed by 
the Authority. Mr Chagla appearing 
for Respondents 1 and 2 In the next 
appeal, on the other hand, contended (1/ 
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that tie Authority under the Act was a 
special Authority with limited jurisdic- 
tion, that it has to deal only with the 
subject matters specified in the Act and 
its jurisdiction must therefore be strict- 
ly construed, and (2) that the Act and the 
Industrial Disputes Act deal with differ- 
ent subjects, provide different tribunals 
with different jurisdictions and therefore 
it is not possible to hold that Parliament 
which enacted both the Acts could pos- 
sibly have contemplated that a claim aris- 
ing under the Industrial Disputes Act 
should be determined by a tribunal set 
up under a different Act 

4. On these contentions the first ques- 
tion which arises for determination is 
whether compensation payable under Sec- 
tion 25FF of the Industrial Disputes Act 
can fall under the amended definition in 
Section 2 (vi) (d) of the Act and can be 
called ‘wages’. The High Court thought 
that it was not but Mr. Shroff relied on 
certain decisions of this Court to contest 
that part of the conclusion of the High 
Court. The Industrial Disputes Act, 
which as enacted in 1947 was a piece of 
legislation which mainly provided machi- 
nery for investigation and settlement of 
industrial disputes, has since then under- 
gone frequent modifications. In 1953, by 
Act 43 of that year Chapter VA consisting 
of Sections 25A to 25J was incorporated 
providing therein compensation for lay- 
off and retrenchment. It also provided a 
definition of retrenchment in Sec. 2 (oo). 
Chapter VA, as it then stood, did not 
expressly provide for compensation for 
termination of service on account of 
transfer of an undertaking by an agree- 
ment or as a result of operation of law or 
the closure of the undertaking. Conse- 
quently, in Hariprasad v, A. D. Divelkar, 
1957 SCR 121= (AIR 1957 SC 121) this 
Court held that retrenchment as defined 
in Section 2 (oo) and the word retrench- 
ed’ in Section 25F meant discharge of 
surplus labour or staff by the employer 
for any reason whatsoever otherwise than 
as a punishment inflicted by way of dis- 
ciplinary action' and did not include ter- 
mination of services of all workmen on a 
bona fide closure of an undertaking or 
on a change of ownership or management 
thereof. This decision was followed first 
by an ordinance and then by Act 18 of 
1957 incorporating in the Act the present 
Sections 25FF and 25FFF. It will be 
noticed, that both these sections use the 
words "as if the workman had been re- 
trenched". The intention of the legisla- 
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tuxe was, therefore, clear that it did not 
wish to place transfer and closure on 
the same footing as retrenchment under 
Section 25F. This is apparent also from 
the fact that it left the definition of re- 
trenchment in Section 2 (oo) untouched 
in spite of the decision in Hariprasad’s 
case, 1957 SCR 121= (AIR 1957 SC 121) 
(supra). The three sections, Section 25F, 
25FF and 25FFF also show that while 
under Section 25F no retrenchment can 
be made until conditions therein set out 
are carried out, the other two sections do 
not lay down any such conditions. All 
the three sections, however, involve ter- 
mination of service whether it results in 
consequence of retrenchment or transfer 
or closure, and notice and compensation 
in both Sections 25FF and 25FFF have 
been provided for "in accordance with 
the provisions of Section 25F”. (See M/s. 
Hatisingh Mfg. Co. Ltd. v. Union of 
India, (1960) 3 SCR 528=(AIR 1960 SC 
923) and Anakapalle Co-operative Agri- 
cultural and Industrial Society Ltd. v. 
Workmen, 1963 Supp (1) SCR 730=(AIR 
1963 SC 1489) ). That being the position a 
workman whose service is terminated in 
consequence of a transfer of an undertak- 
ing, whether by agreement or by opera- 
tion of law, has a statutory right under 
Section 25FF to compensation unless 
such right is defeated under the proviso 
to that section. The same is the position 
in the case of closure under Sec. 25FFF. 
Such compensation would be wages as 
defined by Section 2 (vi) (d) of the Act as 
it is a "sum which by reason of the termi- 
nation of employment of the person 
employed, is payable under any law 

which provides for the payment of 

such sum whether with or without deduc- 
tions but does not provide for the time 
within which the payment is to be made.” 
Since Sections 25-FF and 25-FFF do not 
contain any conditions precedent, as in 
the case of retrenchment under S. 25-F, 
and transfer and closure can validly take 
place without notice or payment of a 
month's wages in lieu thereof or payment 
of compensation, Sec. 25FF can. be said 
not to have provided any time within 
which such compensation is to be paid. 

It is well established that the words “in 
accordance with the provisions of Section 
25F” in Sections 25FF and 25FFF are 
used only as a measure of compensation 
and are not used for laying down any 
time within which the employer must 
pay the compensation. It would there- 
fore, appear that compensation payable 
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under Sections 25FF and 25FFF read -with 
Section 25F would be wages’ within the 
meaning of Section 2 (vi) (d) of the Act. 

5. It must, however, be remembered 
that though such compensation falls with- 
in the definition of wages, cases may ansa 
where it would not be a simple question 
of recovery of wages. In the present 
case, for instance, the defence taken by 
respondent I was that he was not the 
person responsible for payment of com- 
pensation and that the ngnt of the work- 
men was defeated by reason of the pro- 
viso to Section 25 FF being, according to 
him, applicable inasmuch as these work- 
men were continued in the employment 
by the said Board, the new employer, that 
therefore there had been no interruption 
in their employment, that the terms and 
conditions of service given to them by 
the new employer were in no way less 
favourable than those they had when the 
company was die employer, and that the 
Inew employer was responsible for pay- 
ment of compensation If any retrench- 
ment took place in future. The question, 
therefore, is whether in view of the 
Limited jurisdiction of the Authority 
under Section 15 (2) of the Act, It was 
intended to deal with such questions, 
which in some cases might well raise 
complicated problems of both fact and 
law. 

C. While considering the scope o! 
jurisdiction of the Authority under Sec- 
tion 15 of the Act it is relevant to bear 
in mind the fact that the right to com- 
pensation Is conferred by the Industrial 
Disputes Act which itself provides a 
special tribunal for frying cases of Indivi- 
dual workmen to whom compensation 
payable under Chapter VA has not been 
paid. Section 33C of that Act provides 
both a forum and the procedure for com- 
puting both monetary as well as non- 
monetary benefits in terms of money and 
farther provides machinery for recovery 
of such claims. In Punjab National Bank 
Ltd. v. K. L. Kharhanda, 1962 Supp (2) 

SCR 977= (AIR 1963 SC 487) this Court 
held that while sub-section (1) of Seo- 
tion 33C applied to cases where any 
money wn3 due to a workman from an 
employer under a settlement, award or 
under the provisions of Chapter VA and 
the amount was already computed or 
calculated or at any rate there could be 
no dispute about its calculation or com- 
putation, sob-section (2) applied to bene- 
fits including monetary benefits conferred 
on a workman under an award, settle- 


ment eta, but which had not been cal- 
culated or computed and there was a dis- 
pute as to their calculation or computa- 
tion. The Court rejected the contention 
that sub-section (2) applied only to a 
non-monetaiy benefit winch bad to be 
converted in terms of money. The Court 
also observed that Section 33C was a pro- 
vision in the nature of execution and 
where the amount to be executed was 
worked out or where it might be worked 
out without any dispute sub-section (1) 
would apply but where such amount due 
to the workman was not stated or work- 
ed out and there was a dispute as to its 
calculation, sub-section (2) would apply 
and the workman would be entitled to 
apply thereunder to have the amount 
computed provided he was entitled to a 
benefit, whether monetary or non-mono- 
tary, which was capable of being paid In 
terms of money. In the Central Bank 
of India Ltd. v. Kafagopalan, 1964 (3) 
SCR 140— (AIR 1964 SC 743) this Court 
held that where the right of a workman 
was disputed by bis employer the Labour 
Court could go into the question as to 
whether he had a right to receive such a 
benefit Sub-section (3) of Section 33C 
under which the Labour Court can ap- 

e 'lnt a commissioner to take evidence 
r computing the benefit postulates that 
it has the jurisdiction to decide whether 
the workman claiming benefit was entitl- 
ed to it where such nght was disputed by 
the employer. In Bombay Gas Co. Ltd. 
v. Copal Bhiva, 196-1-3 SCR 709= (AIR 
1964 SC 752) this Court held that the 
Labour Court could in an application 
tinder Section 33C (2) go even into the 
question whether the award under which 
the workman had made a claim was a 
nullity. Being in the nature of on exe- 
cuting Court it could interpret the award 
and also, consider the plea that the 
award sought to be enforced was a nul- 
lity. It is thus clear that a workman 
whoso daim, monetary or otherwise, is 
disputed by his employer can lodge such 
a claim before a specified Labour Court 
under Section 33C and obtain an In- 
expensive and expeditious remedy. The 
question then Is whether for such a claim 
the legislature intended to provide alter- 
native remedies both under the Industrial 
Disputes Act and the Payment of Wages 
Act For deciding this question it ft 
necessary to refer to some of the provb 
sions of and the scheme of the Payment 
of Wages Act, 
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7. The Act was passed to regulate the 
payment of wages to certain classes of 
persons employed in any factory or by a 
railway administration or by a person ful- 
filling a contract with a railway adminis- 
tration or in any industrial establishment 
to which a State Government by notifi- 
cation has extended the Act Section 8 
lays down as to who shall be responsible 
for payment of wages. Section 4 provides 
for the fixation of wage periods and Sec- 
tion 5 lays down the time within which 
payment of wages has to be made. Sec- 
tion 7 provides that wages shall be paid 
without any deductions except those au- 
thorised by the Act and Sec. 8 provides 
that no fine shall be imposed on any em- 
ployed person save in respect of such acts 
or omissions on his part as the employer 
With the previous approval of the State 
Government or the prescribed authority 
may have specified by notice. Sections 9 
to 13 lay down the deductions which an 
employer is authorised to make and the 
conditions under which such deductions 
lean be made. Section 18A provides for 
the maintenance of certain registers and 
records by the employer and Sections 14 
and 14A provide for appointment of ins- 

g ectors under the Act, their powers and 
le facilities to be afforded by the em- 
ployer to such inspectors. Section 15 (1) 
provides for the appointment of a person 
to be the Authority under the Act to 
hear and decide for any specified area 
claims arising out of (a) deduction from 
wages, or (b) delay in payment of wages 
of persons employed or paid in that area 
including all matters incidental to such 
claims. Sub-section (2) provides that: 

"Where contrary to the provisions of 
this Act any deduction has been made 
from the wages of an employed person, 
or any payment of wages has been delay- 
ed, such person himself, or any legal 
practitioner or any official of a registered 

trade union or any inspector under 

tins Act, or any other person acting with 
the permission of the authority. ... . .may 
apply to such authority for a direction! 
under sub-section 3.” 

The first proviso to sub-section (2) lays 
'down a period of limitation of 12 months 
from the date of deduction or the due date 
of payment and the second proviso em- 
powers the Authority to admit applica- 
tions beyond the period of limitation on 
Sufficient cause being shown. Sub-sec- 
tion (3) empowers the Authority to direct 
refund to the employed person of the 
amount deducted, or the payment of the 
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delayed wages and also empowers it to 
award compensation specified therein 
without prejudice to any other penalty to 
which the employer guilty of unauthoris- 
ed deduction or delay in payment is lia- 
ble under the Act Under sub-section (5) 
of Section 15 the amount awarded by the 
authority can be recovered as if it were a 
fine imposed by a magistrate. Section 20 
provides for penalty for offences under 
certain provisions of Sections 5, 7, 8, 9, 
10 and 11 to 13 extending upto Es. 500. 

8. It is explicit from the terms of Sec- 
tion 15 (2) that the Authority appointed 
under sub-section (1) has jurisdiction to 
entertain applications only in two classes 
of cases, namely, of deductions and fines 
not authorised under Sections 7 to 13 
and of delay in payment of wages be- 
yond the wage periods fixed under Sec- 
tion 4 and the time of payment laid down 
in Section 5. This is dear from the 
opening words of sub-section (2) of Sec- 
tion 15, namely, "where contrary to the 
provisions of this Act” any deduction has 
been made or any payment of wages has 
been delayed. These being the govern- 
ing words in the sub-section the only ap- 
plications which the Authority can enter- 
tain are those where deductions unautho-. 
rised under the Act are made from wages 
or there has been delay in payment be- 
yond the wage period and the time of 
payment of wages fixed or prescribed 
under Sections 4 and 5 of the Act Sec- 
tion 15 (2) postulates that the wages pay- 
able by the person responsible ter pay- 
ment under Section 3 are certain and 
such that they cannot be disputed 

9. In D’Costa v. B. C. Patel, 1955-1 
SCR 1353=(AIR 1955 SC 412) this Court 
held after considering the scheme of the 
Act that the jurisdiction of the Autho- 
rity under Section 15 was confined to 
deductions and delay in payment of the 
actual wages to which the workman was 
entitled and that the Authority under the 
Act had no jurisdiction to enter into a 

S iestion of potential wages, i. e., where 
e workman pleads that he ought to 
have been np-graded as persons junior 
to him were up-gradea and that he 
ought to have been paid wages on a 
scale paid to those so up-graded. This 
Court held that the Authority had juris- 
diction to interpret the terms of a con- 
tract of employment to find out the 
actual wages payable to the workmen 
where deduction from or delay in pay- 
ment of such wages is alleged, but not to 
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enter into the question whether the woik- 
man should have been up-graded from 


being a daily rated worker to a monthly 
rated workman. In Shri Ambica Mills 
Go Ltd- v. S. B. Bhatt, 1961-3 SCR 
220= (AIR 1961 SC 970) this Court 
again examined the scheme of the Act 
and held that the only claims which 
could be entertained by the Authority 
were plums arising out of deductions or 
delay made in the payment of wages. 
The Court, however, observed that in 
dealing with claims arising out of deduc- 
tions or delay made in payment of wages 
the Authority inevitably would have to 
consider questions incidental to these 
matters, but in determining the scope of 
these incidental matters care must be 
taken to see that under the guise of de- 
ciding incidental matters the limited 
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Section 15 (2) of the Act In cur view 
it could not be so entertained. In the 
first place, the claim made in the instant 
case is not a simple case of deductions 
having been unauthorisedly made or pay- 
ment having been delayed beyond the 
wage periods and the time of payment 
fixed under Sections 4 and 5 of the Act 
In the second place, in view of the 
defence taken by Respondent 1, the 
Authority would inevitably have to enter 
into questions arising under the proviso 
to Section 25FF, viz., whether there was 
any interruption in the employment o! 
the workmen, whether the conditions of 
service under the Board were any the less 
favourable than those under the company 
and whether the Board, as the new em- 
ployer, had become liable to pay com*] 
pensahon to the workmen if there was 


idiction was not unreasonably or un- retrenchment in the future. Such an an- 


duly expanded. Equally, care must also 
be taken to see that the scope of these 
incidental matters was not unduly cur- 
tailed so as to affect or impair the limit- 
ed jurisdiction conferred on the Autho- 
rity The Court declined to lay down 
any hard and fast rule which would 
afford a determining test to demarcate 
the field of incidental facts which could 
be legitimately considered by the Autho- 
rity and those which could not be so 
considered. 

10 It is true, as stated above, that 

I the Authority has the jurisdiction to try 
matters which are incidental to the claim 
in question. Indeed Section 15 (1) itself 
ides that the Authority has the power 
_ ttermine all matters incidental to the 
claim arising from deductions from or 
delay in payment of wages. It is also 
true that while deciding whether a parti- 
cular matter is incidental to claim or 
not care should be taken neither to un- 
duly expand nor curtail the jurisdiction 
of the Authority. But it has at the same 
time to be kept in mind that the jurisdic- 
tion under Section 15 is a special juris- 
diction, The Authority is conferred with 
the power to award compensation over 
and above the liability for penalty of 
fine which an employer is liable to incur 
under Section 20. 

XL The question, 'therefore, is whe- 
ther cm the footing tha t c ompen sation 
payable under Sections 25FF and 25FFF 
of the 'Industrial Disputes Act being 
wages within the meaning v o£ Section 2 


quxry would necessarily be a prolonged 
inquiry involving questions of fact and 
of law. Besides, the failure to pay com- 
pensation on the ground of sucn a plea 
cannot be said to be either a deduction 
which is unauthorised under the Act, nor 
can it fall under the class of delayed 
wages as envisaged by Ss. 4 and 5 of the 
Act It may .-be that there may con- 
ceivably be cases of claims of compen- 
sation which are either admitted or which 
cannot be disputed which by reason oi 
its falling under the definition of wages 
the Authority may have j'urisdicbon to 
try and determine But wo do not think 
that a claim for compensation under sec- 
tion 25FF which is denied by the em* 
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to determine all matters incidental to the J-* WaS 

irlnim nnsint? from deductions from or X .* 

all the conditions were fulfilled, is one 
such claim which can fall within the am . 
bit of section 15 (2) When the defini- 
tion of wages was expanded to include 
cases of sums payable under a contract, 
instrument or a law it could not have 
been intended that such a claim for com- 
pensation which is denied on grounds 
which inevitably would have to be in- 
quired into and which might entail pro- 
longed inquiry into questions of fact as 
well as law was one which should be 
summarily determined by the Authority 
under Section 15. Nor could the Autho- 
rity have been intended to try as matters 
incidental to such a claim questions aris- 
ing under the proviso to section 25FF. 

In our view it would be the Labour Court 

(ground that its payment was', delayed by hi such cases which would be the pro- 
fan employer could be entertained under per forum which can determine roch 


[(vi)~ (d) of the Act, a claim for it on the 
rand t’ 
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questions under section 33C(2) of the 
Industrial Disputes Act which also posses- 
ses power to appoint a commissioner to 
take evidence where questions of facts re- 
quire detailed evidence. Mr. Shroff, how- 
ever, drew our attention to the decision 
in Uttam Chand v. Kaxtar Singh, 1967-1 
Lab LJ 232 (Punj) a decision of a learned 
Single Judge of the High Court of Pun- 
jab, taking a view contrary to the one 
which we are inclined to take. But that 
decision contains no reasons and is, there- 
fore, hardly of any assistance. 

12. In the result we agree with the 
High Court that the Authority had no 
jurisdiction under Section 15 (2) of the 
Act to try these applications. The ap- 
peal consequently must fail and is dis- 
missed. But we make no order as to 
costs. 

RGD Appeal dismissed. 
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The following Judgment of the Court 
was delivered by 

MITTER, J.: In the election petition 
out of which the present appeal arises 
the main question canvassed was, whe- 
ther the nomination paper of respondent 
No. 8 (appellant No. 2 before this Court) 
was wrongly rejected. It is admitted 
that if the rejection was wrong, the eleo 
iron cannot stand. 

. 2. The petitioner challenged the elec- 
tion to the Lambi Assembly Constituency 
(reserved seat) in the district of Feroze- 
pore. There were eight candidates, the 
first respondent being the returned candi- 
date. The petition was filed by one of 
the unsuccessful candidates impleading 
the other seven candidates, and LiVhn^ 
Lai whose nomination paper was rejected. 
According to the petitioner, Kishan Lai 
was a Hindu and being a Chamar by 
caste he belonged to a scheduled caste 
within the meaning of paragraph 2 read 
with Part X of the Constitution (Sche- 
duled Castes) Order 1950 issued under 
Article 341 of the Constitution: he had 
filed a declaration under Section 33 (2) 
of the Representation of the People Act, 
stating his caste to be Chamar covered 
by item 9 in Part X (Punjab) of the Sche- 
dule to the Order. The said item reads 
as follows: 

"Chamar, Jatia Chamar, Reghar, Raigar, 
Ramdasi or Ravidasi.” 

It was stated in the petition that the re- 
turning officer had at first accepted the 
nomination paper of Kishan "Lai on 21st 
January 1967, but subsequently, on an 
objection having been raised by the first 
respondent on the ground that Kishan Lai 
was not a member of a Scheduled Caste, 
the proceedings were adjourned till the 
nest day when after admitting evidence, 
the same was rejected on the plea that 
Kishan Lai was a mochi by caste. The 
petitioner's case was that Chamar and 
Mochi were not two separate castes and 
the word mochi’ was applied to a cha- 
mar who actually started working in 
leather. On the pleadings the learned 
trial Judge framed four issues: 

1. Is respondent No. 8 Kishan Lai a 
Hindu Chamar by caste which is a sche- 
duled caste within the meaning of Part X 
of the Schedule to the Constitution 
(Scheduled Castes) Order, 1950? 

2. Was the nomination paper of respon- 
dent No. 8 Kishan Lai accepted by the 
Returning Officer and if so, whether the 
Returning Officer had the power of re- 
viewing his order? 
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3. Has the nomination paper of respon- This fa strengthened by the evidence of 
dent No. 8 Kishan Lai been wrongly to- Shiv Chand H. W. 7. He said: 

Jected? If so, is the election of the ro- — Th e Returning Officer had not un- 
turned candidate void? notmced that he nad accepted the noml- 

•4. Is Chamar or Mochi one and the nation papers of Kishan Lai but had wnt- 
same caste and a scheduled caste within ten the word ‘accepted*. This I ^Icnow 


the meaning of Part X of the Schedule 
to the Constitution (Scheduled Castes) 
Order, 1950? 

The point canvassed before him with a 


because I was sitting next to him,** 

On this evidence, it is not possible to 
hold that the returning officer had an- 
nounced his decision accepting the nomi- 
nation paper, but had reviewed his own 


good deal of force w as that the return- order afe^anfa on objection being raised 
taK officer tad sought to review Ita own md Iet on (j,,, neit jjy mi 

order passed on 21st January 1967 ao- rejected nomlll:ill(m paper . 


cepting the nomination paper and this, he 
was not competent to do. The learned 
Judge did not accept that a finalised 
order had been reviewed. An examina- 
tion of the document tends to support 
the appellant’s argument about the nomi- 
nation paper having been accepted at first 
bnt rejected subsequently. The maimer 
of recording the order is suggestive of 


3. Before the learned trial Judge, d 
good deal of evidence was adducea and 
arguments advanced as to whether the 
words 'chamar* and ‘mochi* were synony- 
mous and even if Kishan Lai was held to 
be a mochi, there was no reason to ex- 
clude him from the fold of the caste of 
c h a m a r s in which case his nomination 


the above. It appears that the Return- paper was wrongly rejected. For this 
ing Officer at first wrote the word *ao- have to refer to Article 341 of the Con- 

a . i. i .. . . .... - cfifrifirm midfre 1 il 


cepted’ and gave the date as 21st January 
1967 to the left of his signature: the en- 
dorsement rejecting the nomination paper 
is by way ot a postscript abbreviated as 
*T. S’* the last two lines curving over 
the signature. Unfortunately, however, 
for the petitioner, the returning officer, S' Ifi'T' - :r~T 
although he appeared in court to produce P ur P ose s of the Constitution, 

some documents, was not orally examin- , deemed to be Scheduled Castes in 
ed and we are therefore without his testi- relation to that State or Union Territory 


stitution under Clause 1 of which the 
President may, with respect to any State 
or Union Territory, and where it fa a 
State, after consulting the Governor of 
the State, by public notification specify 
the castes, races or tribes or parts or 
groups within castes, races or tribes which 


mony on die subject. Kishan Lai who 
came to give evidence in this case in 
support of the petition stated In his exa- 

Tnfaahn r»-iT whip.f thflfa 

"At the time of the scrutiny of the 
nomination papers for elections in 1967 
the Returning Officer at first announced 
orders on my nomination papers accept- 
ing the same. Then an objection was 
raised by respondent No. 1 Shiv Chand. 
Thereafter the Returning Officer adjourn- 
ed the matter to the next date on which 
after examining evidence led by the 
parties he rejected the nomination papers." 
Prima fame this goes to support the case 
of the petitioner, out in cross-examination 
Kishan Lai stated: 

“At the tune when the nomination 
papers were being scrutinised by die Re- 
turning Officer, an objection was raised 
when he was writing the order." 

This nullifies the effect of the statement 
in the examination-in-chief and suggests 
that this objection was raised before the 
Order had been signed or announced. 


as the case may be. This article em- 
powered the President to specify not only 
the entire castes but tribes or parts or 
groups within castes, races or tribes 
which were to bo treated as Scheduled 
Castes in relation to a particular caste. 
So far as chamais and mochfa are con- 
cerned, it will be noted from a reference 
to the Constitution (Scheduled Castes) 
Order, 1950 that the President was not of 
opinion that they were to be considered 
to belong to the same caste in all the dif- 
fCTent States. For instance, in the States 
of Andhra Pradesh. Bihar, Gujarat, 
Kerala, Madhya Pradesh, Madras, Maba- 
ttt '^^ sore > Orissa, Rajasthan and 
West Bengal chamars and mochfa were 
put on the same footing. 

4. Before the Reorganisation of the 
Punjab Act of 1966 item 9 of Part X of 
the Order specifying the Scheduled Castes 
in the State read — 

"Chamar, Jatia Chamar, Raghar, Rai- 
gar, Ramdasi or Ravidasi." 

After the reorganisation of territories and 
creation of new States by the said Act 
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file Scheduled Castes Order was amend- 
ed providing for the specification of 
Scheduled Castes for the new States and 
territories. The Constitution (Scheduled 
Castes) (Union Territories) Order of 1951 
was also amended in 1960. As a result 
of the above changes, the final position 
with regard to the Scheduled Castes was 
as follows. Item No. 9 remained un- 
altered as regards the new States of Har- 
yana and the Punjab. Chamars and 
Mochis were put in the same class as 
regards the Union territory of Delhi and 
Himachal Pradesh, while the position in 
the Union territory of Chandigarh re- 
mained the same as in the old State of 
Punjab. This shows that even when the 
subject of specification of Scheduled 
Castes engaged the attention of the Presi- 
dent in 1966 he did not take the view 
that mochis should be classed together 
with chamars in so far as the State of 
Haryana, Punjab and the Union territory 
of Chandigarn were concerned. It is 
also dear that the question of inclusion 
of mochis in the scheduled castes was con- 
sidered by him. Apart from this, there 
are two decisions of this Court which 
condude the point. 

5. In Basavalingappa v. D. MunichM- 
faappa, 1965-1 SCR 316 = (AIR 1965 SC 
1269) an election petition was filed chal- 
lenging the dection of the first respon- 
dent inter alia on the ground that he was 
not a member of any of the scheduled 
castes mentioned in the Constitution 
(Scheduled Castes) Order, 1950. Respon- 
dent No. 1 daimed that he belonged to 
file scheduled caste listed as ‘Bhovi’ in 
the Order. The appellant, on the other 
hand contended that respondent No. 1 was 
a Voddar by caste and that Voddar was 
not a scheduled caste specified in the 
order and consequently, he could not 
stand for election from a scheduled caste 
constituency. It was held by this Court 
that it was not open to anyone to seek 
for any modification in the order by pro- 
ducing evidence to show .(for example) 
that though caste A alone was mentioned 
in fiie Order, caste B was also a part of 
Caste A, and as such to be deemed to be 
included in caste A. This Court also 
pointed out that "wherever one caste has 
another name it has been mentioned in 
brackets after it in the Order. Therefore, 
generally speaking, it would not be open 
to any person to lead evidence to esta- 
blish that caste B is part of caste A noti- 
fied in the Order.” In the peculiar cir- 
cumstances of this case, evidence , was 


allowed to be led to identify the caste 
specified in the Order because the Order 
referred to a Scheduled Caste known as 
Bhovi in the Mysore State as it was be- 
fore 1958 and therefore it had to be ac- 
cepted that there was some caste which! 
the President intended to include after 
consultation with the Rajpramukh in the 
Order, when the Order mentioned the 
caste Bhovi as a scheduled caste. But 
when it was not disputed specifically that 
there was no caste known as Bhovi in 
the Mysore State before 1956, the only 
course open to courts was to find which 
caste was meant by Bhovi by taking evi- 
dence. 

6. A point very similar to the one be* 
fore ns came up for consideration in 
this Court in Bhaiya Lai v. Harikrishen 
Singh, 1965-2 SCR 877 = (AIR 1965 SC 
1557). There, the appellants election was 
challenged on the ground that he belong- 
ed to the Dohar caste and was not a 
chamar. Dealing with fin's point, it was 
stated by this Court: 

“ the plea that the Dohar caste is 

a sub-caste of the Chamar caste cannot 
be entertained in the present proceedings 
in virtue of the Constitution (Scheduled 
Castes) Order, 1950.” 

Reference was then made to Article 341 
of the Constitution, Cls. 1 and 2 and it 
was said: 

“In order to determine whether or not 
a particular caste is a scheduled caste 
within the meaning of Article 341, one 
has to look at the public notification 
issued by the President in that behalf. In 
the present case, the notification refers to 
Chamar, Jatav or Mochi and so in deal- 
ing with the question in dispute between 
the parties, the enquiry which the Elec- 
tion Tribunal can hold is whether or noE 
the appellant is a Chamar, Jatav or Mochi. 
The plea that though the appellant is 
not a Chamar as such, he can claim the 
same status by reason of the fact that 
he belongs to the Dohar caste which is 
a sub-caste of the Chamar caste, cannot 
be accepted. It appears to us that an 
inquiry of this land would not be per- 
missible having regard to the provisions 
contained in Article 341.” 

These judgments are binding on us and 
we do not therefore think that it would 
be of any use to look into the gazeteers 
and the glossaries on the Punjab castes 
and tribes to which reference was made 
at the Bax to find out whether mochi 
and chamar in some parts of the State at 
least meant the same caste although there 


600 S. C. [Prs. 6-7] 
might be some difference in the profes- 
sions followed by their members, the 
mam difference being that Chamars sldn 
dead animals which mochis do not. How- 
ever that may be, the question not be- 
ing open to agitation by evidence and 
being one the determination of which lies 
within the exclusive power of the Presi- 
dent, it is not for us to examine it and 
come to a conclusion that if a person 
was m fact a mochi, he could stall claim 
to belong to the scheduled caste of cha- 
mars and be allowed to contest an elec- 
tion on that basis Quite a lot of evi- 
dence was adduced orally and also by 
documents before the learned trial Judge 
to show that Knshan Lai was a chamar 
and not a mochi. The learned Judge 
ex amin ed the evidence thoroughly and 
we do not propose to do the same again. 
In his view Knshan Lai was a mochi and 
not a chamar and we do not see any 
reason why we should come to any dif- 
ferent conclusion. 


7. Once we hold that it is not open 
to this Court to scrutinise whether a per- 
son who is properly described as a mochi 
also falls within the caste of chamars and 
can describe himself as such, the . ques- 
tion of the impropriety of the rejection 
of his nomination paper -based on such 
distinction disappears In this case, Kri- 
shan Lai was found to be mochi and not 
a chamar and therefore his nomination 
paper was rightly rejected. He tried to 
prove by evidence that he was a chamar 
but he did not succeed therein. The ap- 
peal therefore fails, and is dismissed with 
costs 

GGM/D.V.C. Appeal dismissed. 
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J. C SHAH, V. RAMASWAMI AND 
A. N GROVER, JJ 
Soli Pestonji Majoo, Appellant v Ganga 
Dhar Khemba, Respondent. 

Civil Appeal No 24 of 1968, D/- 6-12- 
196S 

(A) Transfer of Property Act (1882), 
S 67 — Civil Procedure Code (1908), 
O. 34, Rr 1 and 4, First Schedule App. 
*D’ Form 5-A — Puisne mortgagee party 

(•Appeal No. 82 of 19397b/- 17-M962— 
Cal) 

DM/EM/G330/68 


A.LR. 

in prior mortgagee’s suit — Claim of prior 
mortgagee satisfied by payments made by 
mortgagor before sale — Puisne mortgagee 
is entitled to institute separate suit in res- 
pect of his mortgage — . Effect of in- 
corporation of relevant sections of T, P. 
Act in O. 34, Civil P. C. — (Civil P. C- 
(1908), Preamble — Interpretation of Sta- 
tutes — Operation of Acts). 

A puisne mortgagee in respect of whose 
mortgage decree has already been made 
jn a prior mortgagee’s suit to which he is 
made a party, is entitled to institute a 
Separate suit m respect of his mortgage 
and ash for a decree in Form 5-A of 
App. “D” in First Schedule of Civil P. C. 
when the claim of the pnor mortgagee 
made in the pnor mortgagee’s suit has been 
satisfied by payments made by the 
mortgagor and as a result thereof no 
sale takes place in the suit The puisne 
mortgagee is merely made a party to the 
suit in order that he may ha\ e an op- 
portunity of redeeming if he wishes and 
m order that he may receive his mort- 
gage money, or part of it, out of the sur- 
plus sale-proceeds after satisfaction of the 
prior mortgage, but the decree is not 
really a decree in his favour, and he can 
not insist upon a sale nor get a personal 
decree m his favour if the pnor mortgagee 
is satisfied by the mortgagor before the 
sale. AIR 1919 Mad 100 (2) & (1617) 51 
Cal WN 798, Approved. Case Law Disc. 

(Paras 3, 4) 

The practice of treating the suit as one 
for the benefit of the puisne mortgagee was 
based on the English practice from the 
case of Platt v. Mendel, (1884) 27 Ch 
D 246 But under the Transfer of Property 
Act, the proper procedure is different ana 
the effect of incorporation of the relevant 
sections in the Transfer of Property Act 
under O. 34 of the new Code of Civil Pro- 
cedure was to put an end to any indepen- 
dent practice on the original side of the 
Calcutta High Court based on the old pro- 
cedure. Distinction between English prac- 
tice and Indian practice noticed. Case Law 
Disc. (para 4) 

(B) Civil P. C. (1908), S. 34, O. 34, 
Rr. 2, 4, 11 — Scope and applicability — 
Suit by puisne mortgagee— Grant of inte- 
rest — Principles — Appeal No. 82 of 
1959, D /- 17-1-1962 (Cal), Reversed — 
(Civil P. C. (1908), Pre. — Interpretation 
of Statutes ■ — Special and general provi- 
sions.) 

Order 34, Rr. 2 and 4 which applies to a 
mortgage suit, enjoins the Court to order 
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an account to be taken of what is due to 
the plaintiff at the date of such decree for 
principal and “interest on the mortgage”. 
The special provision in O. 34 has there- 
fore to be applied in preference to the 
general provision in S. 34. Till the period 
for redemption expires the matter is con- 
sidered to remain in the domain of con- 
tract and interest has to be paid at the 
rate and with the rests specified in the con- 
tract of mortgage but after the period for 
redemption has expired the matter passes 
from the domain of contract to that of 
judgment. The right of the mortgagee will 
henceforth depend not on the contents of 
his bond but on the directions of the 
decree. Order 34, R. 11 gives a certain 
amount of discretion to the Court so far 
as interest pendente lite and subsequent 
interest is concerned and it is no longer 
absolutely obligatory on the Courts to 
decree interest at the contractual rates 
upto the date of redemption in all circum- 
stances even if there is no question of the 
rate being penal,, excessive or substantial- 
ly unfair. AIR 1927 P. C. 1 and AIR 1940 
F. C. 20, Foil. (Para 5) 

Held under the circumstances of the case 
that the puisne mortgagee should be grant- 
ed interest on the principal sum due at the 
contractual rate till the date of the suit 
and simple interest at 6 per cent p. a. on 
the principal sum adjudged from the date 
of the suit till the date of the preliminary 
decree and also at the same rate till the 
date of realisation: Appeal No. 82 of 1959 
D/- 17-1-1962 (Cal.), Reversed. 

(Para 5) 

(C) Civil P. C. (1908), S. 85, O. 34, 
R. 10 — Puisne mortgagee also a party 
in suit by prior mortgagee — Separate 
suit by puisne mortgagee — Part of claim 
in respect of interest not decreed — 
Plaintiff awarded costs proportionate to 
his success as between attorney and 
client — Puisne mortgagee held not en- 
titled to costs incurred by him in pre- 
vious suit in which he was made a party. 

(Para 6) 

Cases Referred: Chronological Paras 

(1947) 51 Cal WN 798, Shir Kumar 
Prosad v. Trustees for Improve- 
ment of Calcutta „ 3 

(1940) AIR 1940 FC 20 (V 27)=72 • 

Cal LJ 165, Jaigobind Singh v. 

Lachmi Narain Ram • 5 

(1927) AIR 1927 PC 1 (V,14)=54 
Ind App 1, Jagannath Prasad 
Singh Chaudhury v. Surajmal 
Jalal 5 


(1919) AIR 1919 Mad 100 (2) (V 6)= 

ILR 42 Mad 90, Vedavyasa Ayyar 
v. Madura Hindu Sabha Nidhi 
Co., Ltd. 3 

(1910) ILR 37 Cal 907, Sarat Chandra 
Roy Chowdhury v. M. M. Nahapiet 4 
(1897) ILR 24 Cal 190=1 Cal WN 
156, Kissory Mohun Roy v. Kali 
Chum Ghosh 4 

(1897) 1 Cal WN 106, Kissory Mo- 
hun Roy v. Kalu Chum Ghosh 4 
(1895) ILR 22 Cal 100, Kissory Mo- 
hun Roy v. Kally Chum Ghosh 4 
(1884) 27 Ch D 246=51 LT 424, 

Platt v. Mendel 4 

M/s. Rameshwar Nath and Mahinder 
Narain, Advocates, of M/s. Rajinder 
Narain and Co., for Appellant; Mr. J, P. 
Mitter, Senior Advocate (M/s. Sardar 
Bahadur, Vishnu Bahadur and Miss 
Youginder Khushalani, Advocates with 
him), for Respondent. 

The following Judgment of the Court 
was delivered by 

RAMASWAMI, J.: — The appellant is 
the executor of the estate of Pestonji 
Sorabji Majoo deceased, hereinafter refer- 
red to as the ‘mortgagor. During his 
lifetime the mortgagor was the owner of 
one-third share in premises No. 50, Chit- 
taranjan Avenue, Calcutta. On Novem- 
ber 21, 1938, the mortgagor executed a 
deed of mortgage in respect of his one- 
third share in favour of Shew Balak Pan- 
dey for Rs. 7,500/- On December 3, 
1945 he executed another deed of mort- 
gage in respect of his one-third share in 
favour of one Sudbinder Nath Mitter for 
Rs. 8,350/-. On May 6, 1947, he executed 
the third deed of mortgage in respect of 
his one-third share of the premises in 
favour of the respondent Gangadhar 
Khemka for Rs. 12,000/- carrying interest 
at the rate of 12 per cent per annum 
with monthly rests. On January 13, 
1948 Shew Balalc Pandey filed a suit on 
his mortgage, being Suit No. 135 of 1 948, 
impleading die puisne mortgagees as 
parties to the suit On December 12, 
1949, a preliminary mortgage decree 
in Form 9 of Appendix *D’ in the First 
Schedule to the Code of Civil Procedure 
was passed in the said suit Since the 
mortgagor did not pay, a final decree 
was passed on December 4, 1952 in the 
suit The decree directed that the mort- 
gaged property should be sold. It con- 
tained a further direction, for the dis- 
bursement of the . sale proceeds and it 
was stated that if any balance was left 
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property. It was submitted that the ap- 
pellant (respondent?) was not entitled 
in the circumstances to bring a fresh suit 
On his mortgage. We are unable to ac- 
cept this argument Clause (5) of the 
decree in Form 9 dearly states that “if 
the defendant No. 2 (puisne mortgagee) 
pays into Court to the credit of the suit 
the amount adjudged due to the plai nt iff 
(urior mortgagee) but the defendant No. 
(mortgagor) make3 default in the p ay- 


eft er payment of the amounts due to 
Pandey and MItter, “that shall be ap- 
plied in payment of the amount pay- 
able to the defendant Ganga Dhar 
Khemlca under the aforesaid preliminary 
decree and in payment of any amount 
which may be adjudged due to the said 
defendant Ganga Dhar Khemka for such 
costs of die suit* On July 4, 1954, the 
mortgagor, without having the property 

put to sale paid off the decretal dne3 of r- * p-p , 

Pandey. On August 5, 1955, the respon- jnent ofthe said amount, then the defen- 


dent filed the suit out of which this ap- 
peal arises, being Suit No. 2218 of 1955 
Jointly against the appellant and hi3 
mother Mrs Majoo for a mortgage de- 
cree in Form 5-A. The appellant and 
Mrs Majoo filed a joint written state- 
ment The suit ultimately came for hear- 
mgbelore ’Lav/, 3 , on June 2,1958. Several 
issues were raised in the suit and Law, J, 
decreed the suit and passed a preliminary 
decree in Form 5-A of Appendix T)’ 
in the First Schedule to the Code of 


dant No 2 (puisne mortgagee) shall be 
liberty to apply to the Court to keep the 
plaintiffs (prior mortgagee’s) mortgage 
alive for his benefit and to apply for a 
final decree." In other wonls, if the 
puisne mortgagee redeems the prior mort- 
gage then he can step into the shoes of 
flue pnor mortgagee and apply for final 
decree. The puisne mortgagee cannot 
apply for the sale unless he pays off the 
pnor mortgage. It is manifest that the 
puisne mortgagee is added as a defendant 


Civil Procedure and declared that a sum in a suit of tins description only with the 
of Rs 41,172/8/- was due to the respon- Pjupose of redeeming the pnor mortgago, 
dent on June % 1958. The appellant and ** , h ° wished and proving his mortgage 

Mrs Ma ]00 took the matter in appeal an “ having the accounts taken. Such ao- 

before the Division Bench consisting o! “ unt of * mortgagee is taken 
Bachawat and Das Gupta, JJ , who because if there are any surplus sale pro- 

partially allowed the appeal ahci varied ceeds aftcr meeting the pnor mortgagee- 

the decree by reducing the amount de- claim he can participate in 

dared due in the decree dated July 10, SaI ® i as may be 

1958 from Rs. 41,172/6/- to Rs. 38, 2J37/. oydlable for the satisfaction of the 
. _ . . , , . , . , claim of the puisne mortgagee. 

2. This appeal is brought byjjpedal Essentially therefore the rights of pimme 
mortgagee-defendant in a prior mort- 
gagee’s suit are, first, the right to redeem 
the prior mortgage, and, secondly, the 
right to participate in the surplus sale 
proceeds. This view is borne out by the 
decision of the Madras High Court id 
Vedavyasa Ayyar v. The Madura Hindu 
Sabha Nidhi Co. Ltd., ILK 42 Mad 90 ** 
(AIR 1919 Mad 100 (2)) in which it was 
held that the rights of the subsequent 
mortgagees are contingent on the pro- 
perty being brought to sale for non- 
payment of the sum due to the plaintiff- 


leave, from the judgment of the Division 
Bench of the Calcutta High Court dated 
January 17, 1982. 

3. The fust question presented for 
determination in this appeal is whether 
a puisne mortgagee in respect of whose 
mortgage a decree has already been 
made in a prior mortgagee's suit to which! 
he is made a party, is entitled to insti- 
tute a separate suit in respect of his 
mortgage and 'ask for a decree in Form 
5-A when the claim of the prior mort- 
gagee made in the prior mortgagee’s suit _ . , 

has been satisfied by payments made by the /mortgagee and a decree drawn up in 
mortgagor-defendant and as a result there* Form 7 of Appendix D of the Code of 
of no sale takes place in the suit. It was 'Civil Procedure cannot be read as H 
argued on behalf of the appellant' that decree directing the mortgagor to 


the respondent was not entitled to 
file the suit because of the preliminary 
decree passed in Suit No 133 of 1948 in 
which he as a puisne mortgagee was 
made a party-defendant and the only 
course open to him as such puisne mort- 
gagee was to apply for a final decree for 
sale and thereby realise his dues from 
the surplus sale proceeds of the mortgaged 


deem each of the puisne encumbrances 
within the tune limited for redeeming the 
first mortgagee. It was accordingly held 
that the puisne mortgagee was not en- 
titled to execute the decree for the 
amount due to him when no sale was 
held for the re alisatio n of the amount 
due to toe prior mortgagee and the r©- 
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medy of fix© puisne mortgage© was a suit 
for sale and Section 47, Civil Procedure 
Code was no bar to the suit. The same 
view has been taken in Shiv Kumar Pro- 
sad v. The Trustees for (he Improvement 
Of Calcutta, (1947) 51 Cal WN 798 in 
which Chakravartti, J. observed at page 
602 as follows: 

“It is true that he (puisne mortgagee) 
'gets a free adjudication of his rights hut 
the only practical relief which the decree 
gives him is that he is declared entitled 
to obtain satisfaction of his dues out of 
the surplus sale proceeds if any be left 
after satisfying the plaintiffs dues (see 
Form No. 9). The puisne mortgagee 
cannot apply for a final decree unless he 
himself pays off the prior mortgagee and 
the right to apply for a sale arises only 
if the plaintiffs dues are not paid but 
not if the puisne mortgagee’s due are 
not” 

The learned Judge proceeded to ob- 
serve: 


“When he is impleaded as a defendant 
in a prior mortgagees suit he is brought 
before the Court whether he wishes to 
come or not and his rights are adjudica- 
ted on by the Court under the compul- 
sion of Order 84, Rule 4 (5)." 

4, Some uncertainty in this branch of 
law has been caused by the English 
practice as mentioned in Platt v. Mende, 
(1884) 27 Ch D 246 and Daniel’s Chan- 
cery Practice. But having regard to the 
provisions of the Transfer of Property 
Act and the present Civil Procedure Code 
the Indian practice is quite different. The 
distinction has been pointed out by 
Pugh, J. in Sarat Chandra Roy Chow- 
dhry v. M. M. Nahapiet, (1910) ILR 87 
Cal 907. It was observed by the learned 
Judge that prior to the Code of Civil 
Procedure, 1908 there was a recognised 
practice on lie original side of the Cal- 
cutta High Court to treat the _ preli- 
minary mortgage decree as being in 
favour not only of the first mort- 
gagee, but also in favour of the second 
mortgagee. — (See (he decision of Sale, J. 
in Kissory Mohun Roy v. Kaly Chum 
Chose, (1895) HR 22 Cal 100 and Kissory 
Mohun Roy v. Kally Chum Ghose, (1897) 
HR 24 Cal 190. But in a later case, in 
the matter of Kissory Mohun Roy v. Kali 
Charan Ghose, (1897) 1 Cal WN 108, 
Sale, J. allowed a second mortgagee, who 
Was a defendant under the liberty re- 
tained to him by the preliminary decree, 
to come in and obtain an order for sale 
of the property outside Calcutta, which 


was subject only to the second mortgage, 
not to the first This practice of treating 
the snit as one for the benefit of the 
second mortgagee was based on the Eng- 
lish practice as it appears from the case 
of (1884) 27 Ch D 240 supra. But under 
the Transfer of Property Act, the proper 
procedure is different and the effect of 
incorporation of the relevant sections in 
the Transfer of Property Act under O. 34 
of the new Code or Civil Procedure was 
to put an end to any independent prac- 
tice on the original side of the Calcutta 
High Court based on the old procedure. 
The legal position therefore is that the 
second mortgagee is merely made a party 
to the suit in order that he might have 
an opportunity of redeeming if he wish- 
ed, and in order that he might receive 
his mortgage money, or part of it, out 
of the surplus sale-proceeds after satis- 
faction of the first mortgage, but the 
decree was not really a decree in his 
favour, and he could not insist upon a 
sale nor get a personal decree in his 
favour if the first mortgagee was satis- 
fied by the mortgagor Before the sale. 
We accordingly reject the argument of 
the appellants on this aspect of the case. 

5. We pass on to consider the second 
contention raised on behalf of the appel- 
lants, namely that even if the respon- 
dent is entitled to institute a second mort- 

f age suit the High Court ought not to 
ave granted interest to the respondent 
at the rate of 12 per cent p. a. with 
monthly rests even after the date of the 
suit and the maximum interest which 
should have been allowed was not more 
than 0 per cent p. a. simple on the princi- 
pal sum adjudged. In our opinion this 
arginnent is well founded and there was 
no justification for the High Court to 
allow interest at the contractual rate from 
the date of the suit on the amount ad- 
judged. Prior to 1929 the legal position 
was that under Section 34 of the Civil 
Procedure Code in granting a decree for 
payment of money the Court had full 
discretion to order interest at such rate 
as it deemed reasonable to be paid on 
the principal sum adjudged from the date 
of the suit onwards. But Order 34, Rules 2 
and 4 which applied to a mortgage suit, 
enjoined the Court to order an account 
to he taken of what was due to the plain- 
tiff at the date of such decree for prin- 
cipal and “interest on the mortgage". The 
special provision in O. 34 had therefore 
to be applied in preference to the gene- 
ral provision in Section 34. Till the 
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period for redemption expired therefore 
the matter was considered to remain in the 
domain of contract and interest had to be 
paid at the rate and with the rests speci- 
fied in the contract of mortgage but after 
the penod for redemption had expired 
the matter passed from the domain of 
contract to that of judgment The right 
of the mortgage would Henceforth depend 
not on the contents of his bond but on 
the directions of the decree— (See the 
decision in Jagannath Pros ad Singh Cbow- 
dhury v Surajmal Jalal, AIR 1927 PC 1). 
By Act 21 of 1929, O. 34 of Civil Proce- 
dure Code was amended and a new R. 11 
was inserted winch deals specially with 
interest and which states- 
11. In any decree passed in a suit for 
foreclosure, sale or redemption, where 
interest is legally recoverable, the Court 
may order payment of interest to the 
mortgagee as follows, namely: 

(a) interest up to the date on or be- 
fore which payment of the amount found 
or declared due is under the preliminary 
decree to be made by the mortgagor or 
other person redeeming the mortgage — 
(i) on the principal amount found or 
declared due on the mortgage at the rate 
payable on the principal or, where no 
such rate Is fixed, at such rate as the 
Court deems reasonable, 

(u) on the amount of the costs of the 
suit awarded to the mortgagee at such 
rate as the Court deems reasonable from 
the date of die preliminary decree, and 
(m) on the amount adjudged due to the 
mortgagee for costs, charges and ex- 
penses properly incurred by the mort- 
gagee in respect of the mortgage-security 
up to the date of the preliminary decree 
and added to the mortgage-money at the 
rate agreed between the parties, or, fad- 
ing such rate (at the same rate as is pay- 
able on the principal, or failing both 
such rates, at nine per cent per annum), 
and 

(b) subsequent interest up to the date 
of realisation or actual payment at such 
rate as the Court deems reasonable — 

(i) on the aggregate of the principal 
sums specified in clause (a) and of the 
interest thereon as calculated in accord- 
ance with that clause, and 

(ii) on the amount adj'udged due to the 
mortgagee in respect of such further 
costs, charges and expenses as may be 
payable under Rule 10." 

This rule was further amended by the 
Code of Civil Procedure Amendment Act, 
1950 but we are not concerned with this 


further amendment in the present case. 
It is apparent that the new role 11 as in- 
serted by toe Amending Act 21 of 1929 
provides that toe Court “may” order pay- 
ment of interest to the mortgagee upto 
the date fixed for payment at the rate 

E ayable on the principal. It was held 
y the Federal Court in Jaigobind Singh 
v. Lachmi Narain Ram, AIR 1940 FC 20 
that the language of toe rule gives a cer- 
tain amount of discretion to the Court 
so far as interest pendente hte and sub- 
sequent interest is concerned and it was 
no longer absolutely obligatory on the 
Courts to decree interest at the contrac- 
tual rates upto the date of redemption 
in all circumstances even if there is no 
question of the rate being penal, exces- 
sive or substantially unfair within the 
mea n ing of the Usurious Loans Act, 1918 
In view of the principle laid down by 
the Federal Court in this decision we are 
of opinion that in the circumstances of 
the present case the respondent should 
be granted interest on the principal sum 
due at the contractual rate till toe date 
of the suit and simple interest at 6 per 
cent p a. on the principal sum adjudged 
from the date of toe suit till the date of 
the preliminary decree and also at the 
same rate till the date of realisation. 


0. We accordingly allow this appeal 
to the extent indicated above and modify 
the decree of the Calcutta High Court. 
The plaintiff-respondent will be awarded, 
costs proportionate to his success in the 
present suit as between attorney and, 
client He is not entitled to the costs he 
has incurred in the previous suit i. eJ 
suit No. 13o of 1948 in which he was; 
made a party. The Order of the Highl 
Court with regard to costs is also modi- 
fied to this extent There will be no 5 
order as to costs of Ibis' appeal. 

SSG/D.V C. Appeal partly 

allowed 
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Representation of the People Act (1951 
ias amended by Act 47 of 1966), Ss. 84, 
101, 9A and 53 — Only two contesting 
candidates — Returned candidate found 
to be under statutory disqualification at 
date of filing nomination paper — Votes 
cast in his favour may be regarded as 
thrown away, irrespective of whether 
voters who voted for him were aware of 
the disqualification — No fresh poll is 
necessary — The other contesting candi- 
date can be declared elected. AIR 1960 
SC 131, Overruled. 

When there are only two contesting 
candidates, and one of them is under a sta- 
tutory disqualification, votes cast in 
favour of the disqualified candidate may 
be regarded as thrown away, irrespective 
of whether the voters who voted for him 
were aware of the disqualification and no 
fresh poll is necessary. This is not to say 
that where there are more than two candi- 
dates in the field for a single seat, and 
one alone is disqualified, on proof of dis- 
qualification all the votes cast in his 
favour will be discarded and the candi- 
date securing the next highest number 
of votes will be declared elected. In such 
a case, question of notice to the voters 
may assume significance, for the voters 
may not, if aware of the disqualification 
have voted for the disqualified candidate. 
Section 53 renders a poll necessary only 
if there are more candidates contesting 
the election than the number of seats 
contested. If the number of candidates 
validly nominated is equal to the number 
of seats to be filled, no poll is necessary. 
Where by an erroneous order of the Re- 
turning Officer poll is held which, but for 
that order, was. not necessary, the Court 
would be justified in declaring those con- 
testing candidates elected, who, but for 
the ' order, would have been declared 
elected. AIR 1960 SC 131, Overruled; 
AIR 1969 SC 447, Affirmed. 

(Paras 12, 14) 

When in an election petition which 
complies with Sec. 84 or the Act it is 
found at the hearing that some votes 
were obtained by the returned candidate 
by corrupt practices, the Court is bound 
to declare the petitioner or another can- 
didate elected if, but for the votes ob- 
tained by the returned candidate by cor- 
rupt practice, such candidate would have 
obtained a majority of votes. . In. cases 
falling under clause (b) of Sec. 101 the 
Act requires .merely proof of corrupt 
practice, and obtaining votes by corrupt 


practice; it does not require proof that 
the voters whose votes are secured by 
corrupt practice had notice of the cor- 
rupt practice. If for the application of 
the rule contained in clause (b) notice to 
the voters is not a condition precedent, 
there is no reason why it should be in- 
sisted upon in all cases under clause (a). 
The votes obtained by corrupt practice by 
the returned candidate, proved to be 
guilty of corrupt practice, are expressly 
excluded in the computation of total 
votes for ascertaining whether a majority 
of votes had been obtained by the de- 
feated candidate, and no fresh poll is 
necessary. The same rule should apply 
when at an election there are only two 
candidates and the returned candidate is 
found to be under a statutory disqualifi- 
cation existing at the date of the filing 
of the nomination paper. (Para 13) 

The general rule of election law, which 
prevailed in the British Courts for a long 
time, that the votes cast in favour of a 
person who is found disqualified for elec- 
tion may be regarded as thrown away 
only if the voters had notice before the 
poll of the disqualification of the candi- 
date cannot be extended to the trial of 
disputes under Indian election law, for it 
is not consistent with the Indian Statute 
Law and in any case the conditions pre- 
vailing in India do not justify the appli- 
cation of that rule. If the rule is applied 
the provisions of S. 84 read with S. 101(a) 
would practically be nugatory. (1874) LR 
9 CP 626 & (1904) 1 KB 74 & (1889) 23 
JQBD 79 & (1961) 3 All ER 354, Ref. to. 

(Paras 11, 12) 

Cases Referred: Chronological Paras 

(1961) 1961-3 All ER 354=24 MLR 
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man Borker v. Dr. Devrao Lax- 
man Anande 2, 6, 14 

(1904) (1904) 1 KB 74=73 LJKB 47, 
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(1889) 23 QBD 79=58 LJQB 316, 
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M/s. B. S. Patil, M. K. Ramamurthi, 
Vineet Kumar and Mrs. Shyamal Pappu, 
Advocates, for Petitioner; Mr. S. V. Gupte, 
Senior Advocate (M/s. S. S. Java li and B. 
Datta, Advocates, with him), for Respon- 
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The following Judgment of the Court 
was delivered by 

SHAH, J. : — Vishwanatha Reddy was 
declared elected to the Mysore Legis- 
lative Assembly from the Taaguf consti- 
tuency at the poll held in February 1967. 
Nadgouda who was a contesting candi- 
date hied a petition before the High 
Court of Mysore for an order setting aside 
the election of Reddy on the ground that 
Reddy was disqualified from standing as 
a candidate for electron and for an order 
declaring that he — Nadgouda — be de- 
clared elected. The High Court rejected 
the petition. In appeal, tliis Court held 
that at the date of nomination Reddy 
was disqualified from standing as a candi- 
date ana passed an order on July 19, 1968 
that— 


* the appeal is therefore allow- 

ed, the election of the fust respondent 
is declared void. In this view of the 
matter the votes cast in favour of the 
first respondent be treated as thrown 
away. As there was no other contesting 
candidate we declare the appellant (elec- 
tion petitioner) elected to the seat from 
the Yadgin constituency." 


2- Reddy then applied for review of 
Judgment and claimed, relying upon the 
decision of this Court in Kesbav Laxman 
Borkar v. Dr. Devrao Laxman Anande 
(1960) 1 SCR 902 = (AIR 1960 SC 131) 
that in the circumstances of the case no 
order declaring Nadgouda (Sic) could be 
made by this Court. This Court granted 
review of judgment by order dated 
August 27, 1968, and the appeal is now 
before us for consideration of the ques- 
tion whether it is open to this Court on 
tiie finding recorded about the disquali- 
fication of Reddy to declare Nadgouda 
as duly elected to the Mysore Legislative 
Assembly. 


3. Out of seven candidates who filed 
their nomination papers for election, five 
candidates withdrew their candidature, 
and Nadgouda and Reddy were the only 
two candidates remaining fn the field. 
Nomination of Reddy was challenged be- 
fore the Returning Officer on the plea 
that Reddy was disqualified by virtue of 
Section 9A of the Representation of the 
People Act from standing as a candidate 
for election to the Mysore State Legis- 
lative Assembly, but that obj'ection was 
overruled and bis nomination was accept- 
ed. Reddy secured at the poH 4,000 
more votes than Nadgouda ana was de- 
clared elected. 


4. This Court has declared the elec- 
tion of Reddy void on die ground of dis- 
qualification under Section 0A of die Re- 
presentation of the People Act, and the 
question is no longer in issue at this stage. 
The only question which remains to be 
determined is whether in the events 
which have transpired, Nadgouda could 
under the law be declared elected. 

5. Section 53 of the Representation of 
the People Act provides that if the 
number of contesting candidates is more 
than the number of seats to be filled, a 
poll shall be taken, and if the number 
of such candidates is equal to the number 
of seats to be filled, the returning officer 
shall forthwith declare all such candidates 
to be duly elected to fill those seats. 
"Disqualified" means "disqualified for 
being chosen as, and for being, a member 
of either House of Parliament or of the 
Legislative Assembly or Legislative 
Council of a State w Section 7 (b). 
Section 9A of the Act provides; 

"A person shall be disqualified if, and 
for so long as, there subsists a contract 
entered into by him in the course of hi3 
trade or business with the appropriate 
Government for the supply of goods to, 
or for the execution of any works under- 
taken, by that Government. 

Explanation — • ••••** 

Reddy was on the finding recorded by 
this Court incompetent to be chosen as 
a member of the Legislative Assembly. 
Objection was raised before the Returning 
Officer that Reddy was disqualified, but 
no general notice was given to the 
electorate about the disqualification. On 
the view that Reddy was not disqualifi- 
ed, the Returning Officer accepted his 
nomination and at the poH Ready was 
declared duly elected. 

6. Section 84 of the Representation 
of the People Act provides that: — 

“A petitioner - may, in addition td 
c l a imin g a declaration that the election 
of all or any of the returned candidates 
is void, claim a further declaration that 
he h ims elf or any other candidate has 
been duly elected." 

Nadgouda by his election petition did 
make a claim that the election of Reddy 
be declared void and that he — Nadgouda 
‘—be declared duly elected. Section 100 
sets out the grounds on which an election 
may be declared void, and S 101 
sets out the grounds , on which 
a candidate other than the returned candi- 
date may - be declared . to have bear 
elected. That section provides: 
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“If any person who has lodged a 
petition has, in addition to calling in 
question the election of the return- 
ed candidate, claimed a declaration that 
he himself or any other candidate has 
been duly elected and the High Court 
is of opinion — 

(a) that in fact the petitioner or such 
other candidate received a majority of 
the valid votes; or 

(b) that but for the votes obtained by 
the returned candidate by corrupt prac- 
tices the petitioner or such other candi- 
date would have obtained a majority of 
the valid votes, 


Vishwanatha v. Ecmappa (Shah J.) [Prs. 6-10] S. C. 607 

7. The rule enunciated by this Court 
was apparently adopted from certain cases 
decided by the Courts in the United King- 
In Drinkwater v. Dealdn, (1884) 
LB. 9 CP 626 it was held that bribing by 
a candidate at an election, though it ren- 
ders his election void if he be found 
guilty of it on petition, does not incapa- 
citate at that election in the sense that 
the votes given for him by voters with 
Knowledge of it will be thrown away, 
and that no disqualification arises in that 
sense of the term until after the candi- 
date has been found guilty of bribery on 
petition, and consequently, the petitioner 
was not entitled to the seat 


“the High Court shall after declar- 
ing the election of the returned candi- 
date to be void declare the petitioner or 
such other candidate as the case may be, 
to have been duly elected.” 

The expression "valid votes” used in Sec- 
tion 101 has not been defined in the Act 
But this Court has held in Keshav Lax- 
man Borkars case, (1960) 1 SCR 902 = 
(AIR 1960 SC 131) that a candidate whose 
nomination paper is accepted after scru- 
tiny, is a validly nominated candidate "at 
least for the purpose of receiving votes at 
the election”, ana that the candidate must 
be treated as a person for whom votes 
could be given. The Court on that view 
held that where there are only two candi- 
dates for a seat and the election of the 
candidate declared elected is set aside on 
the ground that he was disqualified the 
defeated candidate cannot be declared 
elected, and there must be a fresh elec- 
tion. In the opinion of the Court the 
votes cast in favour of the disqualified 
candidate cannot be said to be thrown 
away unless there is a "special pleading 
that certain voters had cast their votes 
with the knowledge or notice that the 
candidate for whom they had voted was 
not eligible for election, and they had 
deliberately thrown away their votes in 
favour of the disqualified person: in the 
absence of such a plea it cannot be said 
that the votes cast in favour of a person 
who was by law disqualified from being 
nominated, but who was in fact nomina- 
ted, were thrown away. In the Court’s 
view a defeated candidate out of the two 
who contested the election may be de- 
clared elected under Section 84 read with 
Section 101 of the Act, if he proves that 
the voters had notice of the disqualifica- 
tion of the successful candidate. Cor- 
rectness. of this view is challenged before 
us. 


8. In Hobbs v. Moray, (1904) 1 KB 74 
at a municipal election a person who had 
an outstanding contract with a municipa- 
lity was nominated as a candidate and 
was declared duly elected. The defeat- 
ed candidate then claimed the seat on 
the plea that the successful candidate was 
disqualified. It was held that the nomi- 
nation of the successful candidate was in- 
valid, and as the defeated candidate did 
not allege any notice to the electorate of 
the disqualification of the successful candi- 
date, the votes given for him could not 
be treated as thrown away, and the de- 
feated candidate was not entitled to rinfm 
the seat 

9. In Beresford Hope v. Lady San- 
dhurst, (1889) 23 QBD 79 it was held by 
the Court of Appeal that an election of a 
woman candidate to a county council 
under the Local Government Act, 1888, 
being void, the defeated candidate could 
be declared elected, because it was com- 
mon knowledge that women are incapa- 
citated from being elected members of a 
county council and the votes given to tho 
woman candidate were thrown away. 

10. In a recent judgment of the Court 
of Appeal in Re. Bristol South East Parlia- 
mentary Election, 1961-3 All ER 354, at 
the parliamentary election Wedgwood 
Benn was declared duly elected member 
of the Parliament. Prior to that date St. 
Clair a contesting candidate had sent out 
notices to all persons entitled to vote 
stating that by reason of his status as a 
peer of the United Kingdom .Wedgwood 
Benn was disqualified from being elected 
a member of Parliament and that ah votes 
given for him would be thrown away 
and be null and void. Similar notices 
were published in the newspapers circu- 
lating in the constituency and were post- 
ed at the entrance to polling stations. The 
Court of Queen’s Bench held in that case 
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that the facts which m law created the 
incapacity of Wedgwood Benn to he 
elected a member of Parliament were 
known to the electors before they cast 
their votes, and the Court was bound to 
declare that the votes cast for the success- 
ful candidate had been thrown away. 
The petitioner (defeated candidate) was 
accordingly declared duly elected. 

11. The cases decided by the Courts 
in the United Kingdom appear to have 
proceeded upon some general rule of 
election. law that the votes cast in. favour 
of a person who is found disqualified for 
election may be regarded as thrown away 
only if the voters had notice before the 

oil of the disqualification of the candi- 

ate 

12. But in our judgment the rule 
which has prevailed in the Bntish Courts 
for a long time has no application in our 
country. Section 53 of the Representa- 
tion of the People Act renders a poll 
necessary only it there are more candi- 
dates contesting the election than the 
number of seats contested. If the num- 
ber of candidates validly nominated is 
equal to the number of seats to be filled, 
no poll is necessary Where by an er- 
roneous order of the Returning Officer 
poll is held which, but for that order, was 
not necessary, the Court would be justi- 
fied m declaring those contesting candi- 
dates elected, who, but for the order, 
would have been declared elected The 
rule enunciated by the Courts in the 
Umted Kingdom nas only the merit of 
antiquity. But the rule cannot be extend- 
ed to the trial of disputes under our elec- 
tion law, for it is not consistent with our 
statute law, and in any case the condi- 
tions prevailing in our country do not 
justify the application of that rule If the 
Tule is applied in our country, the provi- 
sions of Section 84 read with Sec. 101 (a) 
would practically be nugatory Apart 
from the immense cost of intimating each 
voter in the vast electorate in the consti- 
tuencies the rule that a defeated candi- 
date may be declared elected only if he 
pleads and proves that the voters had 
notice of the disqualification would render 
the exception in the context of prevailing 
illiteracy and ignorance of large sections 
of the electorate in our country, a dead 
letter A \ery large percentage of the 
electorate in our country is, unfortunately 
illiterate and sections thereof not infre- 
quently speak a language different from 
toe language of the Majority. It would 
be well-nigh impossible to give informa- 
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tion of the disqualification of a candidate 
m a medium which the illiterate electors 
understand. We are again unable to see 
any logic in the assumption that votes cast 
in favour of a person who Is regarded by 
the returning officer as validly nominated 
but who is in truth disqualified, could 
still be treated as valid votes, for the 
purposes of determining whether a fresh 
election should be held. When there are 
only two contesting candidates, and one 
of them is under a statutory disqualifica- 
tion, votes cast in favour of the disquali- 
fied candidate may be regarded as thrown 
away, irrespective of whether the voters 
who voted for him were aware of the 
disqualification This is not to say that 
where there are more than two candidates 
in the field for a single seat, and one 
alone is disqualified, on proof of disquali- 
fication all the votes cast in his favour 
will be discarded and the candidate 
securing the next highest number of votes 
will be declared elected In such a case, 
question of notice to the voters may as- 
sume significance, for the voters may not, 
if aware of the disqualification have voted 
for the disqualified candidate. 

13. The view that we are taking Is 
consistent with the implication of Cl (b) 
of Section 101 When in an election peti- 
tion which complies with Section 84 of 
the Act it is found at the hearing that 
some votes were obtained by the return- 
ed candidate by corrupt practices, the 
Court is bound to declare the petitioner 
or another candidate elected i£ but for 
the votes obtained by the returned candi- 
date by corrupt practice, such candidate 
would have obtained a majority of votes 
In cases falling under Clause (b) of Sec- 
tion 101 the Act requires merely proof 
of corrupt practice, and obtaining votes 
by corrupt practice* it does not 
require proof that the voters whose 
votes are secured by corrupt pra & 
face had notice of the corrupt practice. 
If for the application of die rule contain- 
ed in Clause (b) notice to the voters is 
not a condition precedent, we see no rea- 
son why it should be insisted upon in all 
cases under Clause (a) The votes ob- 
tained by corrupt practice by the return- 
ed candidate, proved to be guilty of cor- 
rupt practice, are expressly excluded in 
the computation of total votes for ascer- 
taining whether a majority of votes had 
been obtained by the defeated candidate 
and no fresh poll is necessary. The same 
rule should. In our judgment, apply when 
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Louis Stokes argued the cause for Peti- 
tioner; Reuben M. Payne argued the cause, 
for Respondent. 

OPINION OF THE COURT 

Mr. CHIEF JUSTICE WARREN deliv- 
ered the opinion of the Court. 

This case presents serious questions con- 
cerning the role of the Fourth Amendment 
in the confrontation on the street between 
the citizen and the policeman investigating 
suspicious circumstances. 

2. Petitioner Terry was convicted of 
carrying a concealed weapon and sentenced 
to the statutorily prescribed term of one to 
three years in the penitentiary.(l) Follow- 
ing the denial of a pretrial motion to sup- 
ress, the prosecution introduced in evi- 
ence two revolvers and a number of bullets 
seiezed from Terry and a codefendant, 
Richard Chilton, (2) by Cleveland Police 
Detective Martin McFadden. At the hear- 
ing on the morion to suppress this evidence. 
Officer McFadden testified that while he 

1. Ohio Rev. Code S. 2923.01 (1953) 
provides in part that "No person shall carry 
a pistol, howie knife, dirk, or other 
dangerous weapon concealed on or about 
his person.” An exception is made for pro- 
perly authorized law enforcement officers. 

2. Terry and Chilton were arrested, in- 
dicted, tried, and convicted together. They 
were represented by the same attorney, and 
they made a joint motion to suppress the 
guns. After ■ the motion was denied, _ evi- 
dence was taken in the case against Chilton. 
This evidence consisted of the testimony of 
the arresting officer and of Chilton. It was 
then stipulated that this testimony would 
be applied to the case against Terry, and 
no further evidence was introduced in that 
case. The trial judge considered the two 
cases together, rendered the decisions at the 
same time and sentenced the two men at 
the same time. They prosecuted their state 
Court appeals together through the same 
attorney, and they petitioned this Court for 
certiorari together. Following the grant of 
the writ upon this joint petition, Chilton 
died. Thus, only Terry’s conviction is here 
•for review. 
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was patrolling in plain clothes in down- 
town Cleveland at approximately 2:30 in 
the afternoon of October 31, 1963, his 
attention was attracted by two men, Chilton 
and Terry, standing on the comer of Huron 
Road and Euclid Avenue. He had never 
seen the two men before, and he was unahle 
to say precisely what first drew his eye to 
them. However, he testified that he had 
been a policeman for 39 years and a detec- 
tive for 35 and that he had been assigned 
to patrol this vicinity of downtown Cleve- 
land for shoplifters and pickpockets for 30 
yearn. He explained that he had developed 
routine habits of observation over the years 
and that he would “stand and watch people 
or walk and watch people at many intervals 
of the day”. He added: "Now, in this 
case when I looked over they didn’t look 
right to me at the time”. 

3. His interset aroused. Officer Mc- 
Fadden took up a post of observation in 
the entrance to a store 300 to 400 feet 
away from the two men. “I get more pur- 
pose to watch them when I seen their 
movements”, he testified. He saw one of 
the men leave the other one and walk 
south-west on Huron Road, past some 
stores. The man paused for a moment and 
looked in a store window, then walked on 
a short distance, turned around and walked 
back toward the comer, pausing once again 
to look in the same store widow. He re- 
joined his companion at the comer, and 
the two conferred briefly. Then the se- 
cond man went through the same series of 
motions, strolling down Huron Road, look- 
ing in the same window, walking on a 
short distance, turning back, peering in the 
store widow again, and returning to confer ' 
with the first man at the comer. The two 
men repeated this ritual alternately be- 
tween five and six times apiece — in all 
roughly a dozen trips. At one point, while 
the two were standing together on the 
comer, a third man approached them and 
engaged them briefly in conversation. This 
man then left the two others and walked 
west on Euclid Avenue. Chilton and Terry 
resumed their measured pacing, peering, 
and conferring. After this had gone on for 
10 to 12 minutes, the two men walked off 
together, heading west on Euclid Avenue, 
following the path taken earlier by the 
third man. 

4.- By this time Officer McFadden had 
become thoroughly suspicious. He testified 
that after observing their elaborately casual 
and oft-repeated reconnaissance of the store 
window on Huron Road, he suspected the 
two men of “casing a job, a stick-up”, and 
that he considered it his duty as a police 
officer to investigate further. He added 
that he feared “they may have a gun”. 
Thus, Officer McFadden followed Chilton 
and Terry and saw them stop in front of 
Zucker’s store to talk to the same man who 
bad conferred with them earlier on the 
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street comer. Deciding that the situation and tx full-blown search for evidence o! 
was ripe for direct action. Officer Mc-Fadden crime. The frisk, it held, was essential to 
approached the three men, identified him' the proper performance of the officers^ 112 - 

self as a police officer and asked for their vestigatory duties, for without it the 

names At this point his knowledge was answer to the police officer may be a bullet, 

confined to what he had observed. He and a loaded, pistol discovered during the 

was not acquainted with any of the three 
men by name or by sight, and he had re- 
ceived no information concerning them 
from any other source. When the men 
“mumbled something” in response to his in- 
quiries, Officer McFadden grabbed peti- 
tioner Terry, span him around so that they 
were facing the other two, with Terry be- 
tween McFadden and the others, and joatted 
down the outside of his clothing. In tho 
left breast pocket of Terry’s overcoat Offi- 
cer McFadden felt a pistol. He reached 
inside the overcoat pocket, but was unable 
to remove the gun At this point, keeping 
Terry between himself and the others, the 
officer ordered all three men to enter 
Zucker’s store. A 3 they went in, he 
removed Terry’s overcoat completely, re- 
trieved a 38 caliber revolver from the 
pocket and ordered all three men to face 
the wall with their hands raised. Officer 
McFadden proceeded to pat down the outer 
clothing of Chilton and the third man, 

Katz He discovered another revolver in 
the outer pocket of Chilton’s overcoat, but 
no weapons were found on Katz The offi- 


frisk Is admissible”. 

G. After the Court denied their motion 
to suppress, Chilton and Terry waived jury 
tnal and pleaded not guilty. The Court 
adjudged them guilty, ana the Court of Ap- 
peals for the Eighth Judicial District, 
Cuyahoga County, affirmed State v Terry. 
(I96G) 5 Ohio App 2d 122 = 2 14 NE 2d 
114. The Supreme Court of Ohio dismis- 
sed petitioners appeal on the ground that 
no ‘substantial constitutional question was 
Involved. We granted certiorari, (1967] 
887 US 929 = 18 I. Ed 2d 989 to deter- 
mine whether the admission of the revolvers 
in evidence violated petitioner’s rights under 
the Fourth Amendment, made applicable to 
the States by the Fourteenth. Mapp V. 
Ohio, (1961) 367 US 643 = 6 L Ed 2d 
1081. We affirm the conviction. 

t 

7. The Fourth Amendment provides 
that 

“the right of the people to be secure in 
their persons, houses, papers, and effects, 
against unreasonable searches and seizures, 
shall not be violated 


cer tesLScd flat ha only patted the nca ^ Inestimable nght of personal security 
down to see whether they had weapoM, Mm „, „ Muc h t0 u,, citizen c ,he streets 
and that he did not put hu hands beneath o[ 0 £ a,, homeowner 

the outer garments of either Terry or - - ^ - * - - * 

Chilton until he felt their guns So far as 
appears from the record he never placed 
his hands beneath Katfs outer garments 
, Officer McFadden seized Chilton’s gun, asked 
the proprietor of the store to call a police 
wagon, and took all three men to the sta- 
tion, where Chilton and Terry were formal- 
ly charged with carrying concealed wea- 
pons 


great _ — — 

closeted m his study to dispose of his secret 
affairs For as this Court has always n>-l 
cognized, 

“No right is held more sacred, or is more, 
carefully guarded, by the common law, than 
the nght of every individual to the posses- 
sion and control of his own person, free 
from all restraint or interference, unless by' 
clear and unquestionable authority of law 4 .' 
Union Pae. R Co. v. Botsford, (1891) 141 
US 250-251 = 35 L Ed 734, 737. 


5. On the motion to suppress the guns 

ithe prosecution took the position that they We have recently held that “the Fourth 
had been seized following a. search incident Amendment protects people, not places”, 
to a lawful arrest. The tnal Court reject- Katz v. United States, (1967) 389 US 347, 
Jed this theory stating that it would be 351 = 19 L Ed 2d 578, 582 = 88 S Ct 
stretching tiie facts beyond reasonable com- 597 and wherever an individual may harbor 
prehension to find that Officer McFadden a reasonable “expectation of privacy’, id, at 
had had probable cause to arrest the men be- 361, 19 L Ed 2d at 588 (Mr Justice Harlan, 

However, ^e Co^tW th” ddSSS ho fa ratlUei . to be fraa 6^ 

imotion on the ground that_ Officer Mc- 


|Fadden, on the basis of his experience, 

I “had reasonable cause to believe 
| that the defendants were conducting them- 
.selves suspiciously, and some interrogation 
should be made of their action ” Purely for 
his own protection, the Court held, the 
|officer had the right to pat down the 
outer clothing of these men, whom he had 
reasonable cause to believe might be armed. 
The Court distinguished between an inves- 
tigatory “stop” and an arrest, and between 
a “fnsK* of the outer clothing for weapons 


ibfe governmental intrusion O! 

course, the specific content and Incidents of 
this right must be shaped by the context in 
which it Is asserted For fa what the Con- 
stitution forbids is not all searches and sei- 
zures, but unreasonable searches and sei- 
zures”. Elkins V. United States, (I960) 364 
US 200, 222=4 L Ed 2d 1669, 1680 Un- 
questionably petitioner was entitled to the 
protection of the Fourth Amendment as he 
walked down the street in Cleveland. Beck 
v. Ohio, (1964) 879 US 89 = 13 L Ed 
2d 142, Rios v. United States, (1960) 864 
US 253, 4 L Ed 2d 1688; Henry v. United 
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States, (1959) 861 US 98 = 4 L Ed 2d 184; 
United States v. Di Ee, (1948) 882 US 
581 , = 92 L Ed 210; Carroll v. United 
States, (1925) 267 US 132 = 69 L Ed 
543. The question is whether in all the 
circumstances of this on-the-street encounter 
his right to personal security was violated 
by an unreasonable search and seizure. 

8. _ We would be less than candid if 
we did not acknowledge that this question 
thrusts to the fore difficult and troublesome 
issues regarding a sensitive area of police 
activity — issues which have never before 
been squarely presented to this Court. Re- 
flective of the tensions involved are the 
practical and constitutional arguments pres- 
sed with great vigor on both sides of the 
public debate over the power of the police 
to “stop and frisk” — as it is sometimes 
euphemistically termed — suspicious persons. 

9. On the one hand, it is frequently 
argued that in dealing with the rapidly un- 
folding and often dangerous situations on 
city streets the police are in need of an 
escalating set of flexible responses, graduat- 
ed in relation to the amount of informa- 
tion ihey possess. For this purpose it is 
urged that distinctions should be made be- 
tween a “stop” and an “arrest” (or a 
“seizure” of a person), and between a 
"frisk” and a “search”.(8) Thus, it is argu- 
ed, the police should be allowed to “stop” 
a person and detain him briefly for ques- 
tioning upon suspicion that he may be con- 
nected with criminal activity. Upon suspi- 
cion that the person may be armed, the 
police should have the power to “frisk” him 
for weapons. If the “stop” and the “frisk” 
give rise to probable cause to believe that 
the suspect has committed a crime, then 
the police should be empowered to make 
a formal “arrest”, and a full incident 
“search” of the person. This scheme is 
justified in part upon the notion that a 
“stop” and a “frisk” amount to a mere 
“minor : inconvenience and petty indi- 
gnity”,^) which can properly be imposed 
upon the citizen in the interest of effec- 
tive law enforcement on the basis of a 
police officers suspicion.(5) 

8. Both the trial Court and the Ohio 
Court of Appeals in this case relied upon 
such a distinction. State v. Terry, S Ohio 
App 2d 122, 125-130, 214 NE 2d 114, 117- 
120 (1966). See also, e.g.. People v. Rivera, 
14 NY . 2d 441, 201 NE 2d 32, 252 NYS 
2d 458 (1964), cert denied, 879 US 978, IS 
L Ed 2d 568, 85 S Ct 679 (1965); Aspen, 
Arrest and Arrest ' Alternatives: Recent 
Trends, 1966 TJ HI LF 241, 249-254: 
Warner, The Uniform Arrest Act, 28 Va L' 
Rev 315 (1942); Note, Stop and Frisk -in 
California, 18 Hastings LJ 623, 629-632 
(1967). 

4. People v. Rivera, supra, n. 8, at 447, 
201 NE 2d, at 36,. 252 NYS 2d, at 46 4. 

5. The theory is well laid out in the 
Rivera opinion: 


10. On the other side the argument is 
made that the authority of the police must 
be strictly circumscribed by the law of 
arrest and search as it has developed to 
date in the traditional jurisprudence of the 
Fourth Amendment^) It is contended 
with some force that there is not — and can- 
not be — a variety of police activity which 
does not depend solely upon the voluntary 
co-operation of the citizen and yet which 
stops short of an arrest based uponprobable 
cause to make such an arrest. The heart 
of the Fourth Amendment, the argument 
runs, is a severe requirement of specifio 
justification for any intrusion upon protected 
ersonal security, coupled with a highly 
eveloped system of judicial controls to en- 
force upon the agents of the State the com- 
mands of the Constitution. Acquiescence 
by the Courts in the compulsion inherent 
in the field interrogation practices at issue 
here, it is urged, would constitute an ab- 
dication of judicial control over, and indeed 
an encouragement of substantial interfer- 
ence with liberty and personal security by 
police officers whose judgment is necessari- 
ly colored by their primary involvement in 
“the often competitive enterprise of ferret- 
ing out crime”. Johnson v. United States, 
(1948) 333 US 10, 14 = 92 L Ed 436, 440. 
This,' it is argued, can only serve to ex- 
acerbate police-community tensions in the 
crowded centers of our Nation’s cities.(7) 

11. In this context we approach the is- 
sues in this case mindful of the limita- 
tions of the judicial function in con- 
trolling the myriad daily situations in 

" [T]he evidence needed to make 

the inquiry is not of the same degree or 
conclusiveness as that required for an arrest 
The stopping of the individual to inquire is 
not an arrest and the ground upon which 
the police may make the inquiry may be 
less incriminating than the ground for an 
arrest for a crime known to nave been com- 
mitted. 

"And as the right to stop and inquire is 
to be justified for a cause less conclusive 
than that which would sustain an arrest, so 
the right to frisk may be justified as an in- 
cident to inquiry upon grounds of elemental 
safety and precaution winch might not initi- 
ally sustain a search. Ultimately the vali- 
dity of the frisk narrows down to whether 
there is or is not a right by the police to 
touch the person questioned. The sense of 
exterior touch here involved is not very far 
different from the sense of sight or hearing 
* — senses upon which .police customarily 
act”. People v. Rivera, 14 NY 2d 441, 445, 
447, 201 NE 2d 32, 84, 35, 252 NYS 2d 
45S, 481, 463 (1964), cert denied, 379 US 
978, IS L Ed 2d 568, 85 S Ct 679 (1965). 

6. See, e.g., Foote, The Fourth Am- 
endments Obstacle or Necessity in the Law 
of Arrest?, 51 J Crim LC & PS 402 (1960). 

Seo n 11, infra. 
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which policemen and citizens confront each 
other on the street. The State has charac- 
terized the issue here as “the right of a 
police officer .. to make an cn- 

tlie-street stop, interrogate and pat down 
for weapons (known m the street verna- 
cular as ‘stop and frisk*) "(8) But this is 
only partly accurate For the issue is not 
the abstract propriety of the police conduct, 
but the admissibility against petitioner of 
the evidence uncovered by the search and 
.seizure Ever since its inception, the rule 
excluding evidence seized in violation of 
| the Fourth Amendment has been recogmz- 
led as a principal mode of discouraging law- 
less police conduct See Weeks v United 
States, (1914) 232 US 3S3, 391-393 = 58 
L Ed 652, 655, 658. Thus its major thrust 
is a deterrent one, seo Lmkletter v Walker, 
(1965) 381 US 618, 629-635 = 14 L Ed 
2d 601, 608-612, and experience has taught 
that it is the only effective deterrent to 
police misconduct m the criminal context, 
and that without it the constitutional guar- 
antee against unreasonable searches and 
seizures would be a mere ‘form of words". 
(1961) 367 US 643, 655 = 6 L Ed 2d 
1081, 1090, The rulo also serves another 
vital function— “the imperative of judicial 
integrity” (1960) 364 US 206, 222 = 4 
L Ed 2d 1669, 1680. Courts which sit 
(under our Constitution cannot and will not 


some unexpected element into the conversa- 
tion, Encounters are initiated by the police 
for a wide variety of purposes, some of 
which are wholly unrelated to a desire to 
prosecute for crime (9) Doubtless some 
police “field interrogation" conduct violates 
the Fourth Amendment. But a stern refu- 
sal by tins Court to condone such activity 
does not necessarily render it responsive to 
the exclusionary rule Regardless of how 
effective the rule may be where obtaining 
convictions is an important objective of the 
pobce,(10) it is powerless to deter inva- 
sions of constitutionally guaranteed rights 
where the police either have no interest in 
prosecuting or are willing to forgo success- 
ful prosecuhon m the interest of serving 
some other goaL 

13. Proper adjudication of cases in 
which the exclusionary rule is invoked de- 
mands a constant awareness of these limit- 
bons. The wholesale harassment by cer- 
tain elements of the police community, of 
which minority groups, particularly Negroes 
frequently complain, (11) will not bo stopped 
by the exclusion of any evidence from any 
cri m i n al trial. Yet a rigid and unthinking 


9. See Tiffany, McIntyre & Rotenberg, 
Detection of Crime* Stopping and Ques- 
tioning, Search and Seizure, Encouragement 


fruits of such invasions. Thus in our sys- 
tem evidentiary rulings provide the con- 
text in winch the judicial process of inclu- 
sion and exclusion approves some conduct 
as comporting with constitutional guarantees 
and disapproves other actions by state 
agents A ruling admitting evidence in a 
criminal trial, we recognize, has the neces- 
sary effect of legitimizing the conduct 
■which produced the evidence, while an ap- 
plication of the exclusionary rule withholds 
the constitutional imprimatur. 

12. The exclusionary rule has its limi- 
tations, however, as a tool of judicial con- 
trol It cannot properly be invoked to ex- 
clude the products of legitimate police in- 
vesbgahve techniques on the ground that 
much conduct which is closely similar in- 
volves unwarranted intrusions upon consti- 
tutional protections Moreover, in some 
contexts the rule is ineffective as a deterrent 
Street encounters between citizens and 
police officers are incredibly rich in diversi- 
ty. They range from wholly friendly ex- 
changes of pleasantries or mutually useful 
information to hostile confrontations of 
armed men involving arrests, or injuries, or 
loss of life. Moreover, hostile confronta- 
tions are not all of a piece. Some of them 
being in a friendly enough manner, only to 
take a different turn upon the injection of 

8. Brief for Respondent P- 2- 


son find his way home, with no intention 
of arresting him unless he becomes obstre- 
perous Or the police may be seeking to 
mediate a domestic quarrel which threatens 
to erupt into violence They may accost a 
woman in an area known for prostitution as 
part of a harassment campaign designed to 
drive prostitutes away without the consider- 
able difficulty involved in prosecuting them. 
Or they may be conducting a dragnet search 
of all teenagers in a particular section of 
the city for weapons because they have 
heard rumors of an impending gang fight. 

10 See Tiffany, McIntyre & Rotenberg, 
supra, n 0, at 100-101; Note, 47 Nw U L 
Rev 493, 497-499 (1952). 

11 The President’s Commission on Law 
Enforcement^ and Administration of Justice 
found that “in many communities, field 
interrogations are a major source of friction 
between > the police and minority groups." 
President’s Commission on Law Enforce- 
ment and Administration of Justice. Task 
Force Report: The Police 183 (1967) It 
was reported that the fnction caused by 
“misuse of field interrogations” '1110:63363 
“as more police departments adopt ‘aggres- 
sive patrol' in which officers are encoura- 
ged routinely to stop and question persons 
on the street who are unknown to them, 
who are suspicious, or whose purpose for 
being abroad is not readily evident.* Id. 
at 184. While the frequency with which 
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application of the exclusionary rule, in fu- 
tile protest against practices which it can 
never be used effectively to control, may 
exact a high toll in human injury and frus- 
tration of efforts to prevent crime. No 
judicial opinion can comprehend the pro- 
tean variety of the street encounter and we 
can only judge the facts of the case before 
us. Nothing we say today is to be taken 
as indicating approval of police conduct 
outside the legitimate investigative sphere. 
Under our decision, courts still retain their 
traditional responsibility to guard against 

E olice conduct which is overbearing or 
arassing, or which trenches upon personal 
security without the objective evidentiary 
justification which the Constitution requires. 
When such conduct is identified, it must be 
condemned by the judiciary and its fruits 
must be excluded from evidence in crimi- 
nal trials. And, of course, our approval of 
legitimate and restrained investigative con- 
duct undertaken on the basis of ample fac- 
tual justification should in no way dis- 
courage the employment of other remedies 
than the exclusionary rule to curtail abuses 
for which that sanction may prove inappro- 
priate. 

14. Having thus roughly sketched the 
perimeters of the constitutional debate over 
.the limits on police investigative conduct in 
general and the background against which 
this case presents itself, we turn our atten- 
tion to the quite narrow question posed by 
the facts before us: whether it is always 
unreasonable for a policeman to seize a 
person and subject him to a limited search- 
for weapons unless there is probable cause 
for an arrest. Given the narrowness of this 
question we have no occasion to canvass 
in detail the constitutional limitations upon 
the scope of a policeman’s power when be 
confronts a citizen without probable cause 
to arrest him. 

n. 

15. Our first task is to establish at what 
point in this encounter the Fourth Amend- 
ment becomes relevant. That is, we must 
decide whether and when Officer Mc- 
Fadden "seized” Terry and whether and 
when he conducted a "search”. There is 

"frisking” forms a part of field interroga- 
tion practice varies tremendously with the 
locale, the objective of the interrogation, 
and the partiular officer, see Tiffany, Mc- 
Intyre ana Rotenberg, supra, n 9, at 47-48 
it cannot help but be a severely excerbat- 
ing factor in police community tensions. 
This is particularly true in situations where 
the "stop and frisk” of youths or minority 
group members is ‘motivated by the officers’ 
perceived need to maintain the power 
image cf the heat officer, an aim some- 
times accomplished by humiliating anyone 
who attempts to undermine police control 
of the streets.” Id., at 47-48. 


some suggestion in the use of such terms 
as “stop” and “frisk” that such police con- 
duct is outside the purview of the Fourth 
Amendment because neither action rises to 
the level of a "search” or "seizure” within 
the meaning of the Constitutionals) We 
emphatically reject this notion. It is quite 
plain that the Fourth Amendment governs 
"seizures” of the person which do not even- 
tuate in a trip to the station house and 
prosecute for crime — “arrests” in traditional 
terminology. It must be recognised that 
whenever a police officer accosts an indi- 
vidual and restrains his freedom to walk 
away, he has “seized” that person. And it 
is nothing less than sheer torture of the 
English language to suggest that a careful 
exploration of the outer surfaces of a per- 
son’s clothing all over his or her body in 
an attept to find weapons is not a “search”. 
Moreover, it is simply fantastic to urge 
that such a procedure performed in public 
by a 'policeman while the citizen stands 
helpless, perhaps facing a wall with his 
hands raised, is a “petty indignity.”(13) It 
is a serious intrusion upon the sanctity of the 
person, which may inflict great indignity 
and arouse strong resentment, and it is not 
to be undertaken lightly. (14) 

12. In this case, for example, the Ohio 
Court of Appeals stated that “we must be 
careful to distinguish that the ‘frisk’ autho- 
rized herein includes only a ‘frisk’ for a 
dangerous weapon. It by no means autho- 
rizes a search for contraband, evidentiary 
material, or anything else in the absence of 
reasonble grounds to arrest. Such a search 
is controlled by the Fourth Amendment 
and probable cause is essential.” State v. 
Terry, 5 Ohio App 2d 122, — , 214 NE2d 
114 , — (1966). See also, e. g., Ellis v. 
United States, 264 F 2d 372, 374 (CA DC 
Cir 1959); Note, 65 Col L Rev 848, 860 
and n 81 (1965). 

13. Consider the following apt descrip- 
tion: 

“[TJhe officer must -feel with sensitive 
fingers every portion of the prisoners body. 
A thorough search must be made of the 
prisoner’s arms and armpits, waistline and 
back, the groin and area about the testicles, 
arid entire surface of the legs down to the feet 
Priar and Martin, Searching and Disarming 
Criminals, 45 J Crim L. C. and P. S. 481 
(1954). 

14. See n 11, supra and accompanying 
text 

We have noted that the abusive practices 
which play a major though by no means 
exclusive, role in creating this friction are 
not susceptible of control by means of the 
exclusionary rule, and cannot properly dio~ 
tate our decision with respect to the powers 
of the police in genuine investigative and 
preventive situations. However, the degree 
of community resentment aroused by parti- 
cular practices is clearly relevant to an 
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10. The danger in the logic -which prtfo 
eeeds upon distinctions between a "stop 
and an “arrest”, or “seizure” of the peison, 
and between a “fnsk" and a “search” is 
twofold. It seeks to isolate from constitu- 
tional scrutiny the initial stages of the con- 
tact between the policeman and the citi- 
zen And by suggesting a rigid all-or-noth- 
ing model of Justification and regulation 
under the Amendment, it obscures the uti- 
lity of limitations upon the scope, as well 
as the initiation, of police action as a means 
of constitutional regulation (15) This Court 

assessment of the quality of the intrusion 
upon reasonable expectations of personal 
security caused by those practices. 

15 These dangers are illustrated in part 
by the course of adiodication in the Court 
of Appeals of New York. Although its 
first decision in this area. People v. Rivera, 

14 NY 2d 441, 201 NE2d 32, 252 NYS2d 
458 (1964), cert denied, 379 US 978, 13 
L Ed 2d 568, 85 S Ct 679 (1065), rested 
squarely on the notion that a "fnsk” was 
not a “search”, see nn. 8-5, supra, it was 
compelled to recognize in People v. Tag- 
gart, 20 NY2d 335, 342, — NE2d — , — . 
— - NYS2d — , — (1967), that what it had 
actually authorised in Rivera and subse- 
quent decisions, see, e g. People v. Pugach 

15 NY2d 65, 204 NE2d 176, 255 NYS2d 
833 (1964), cert denied 380 US 936, 13 L 
Ed 2d 823, 85, S Ct 946 (1965), was a 
"search” upon less than probable cause 
However, in acknowledging that no valid 
distinction could be maintained on the basis 
of its cases, the Court of Appeals continued 
to distinguish between the two in theory. 
It still defined "search” as it had In Rivera 
- — as an essentially unlimited examination 
of the person for any and all seizable items 
■ — and merely noted that the cases had up- 
held police intrusions which went far be- 
yond the original limited conception of a 
"fnsk”. Thus, principally because it failed 
to consider limitations upon the scope of 
searches in individual cases as a potential 
mode of regulation, the Court of Appeals 
in three short years arrived at the position 
that the Constitution must, in the name of 
necessity, be held to permit unrestrained 
rummaging about a person and his effects 
upon mere suspicion. It did apparently 
limit its holding to "cases involving serious 
personal injury or grave irreparable pro- 
perty damage, thus excluding those invol- 
ving "the enforcement of sumptuary laws, 
such as gambling, and laws of limited 
pubile consequence, such as narcotics viola- 
tions, prostitution, larcenies of the ordinary 
kind, and the like” People v. Taggart, 
supra, at 840, — NE2d, at — , — NYSSd, 
ct — » 

In our view the sounder comse is fcj 
recognize that the Fourth amendment gov- 
erns all intrusions by agents of the public 
upon personal security end to make the 


has held fa the past that a search which 
fa reasonable at its Inception may violate 
the Fourth Amendment by virtue of its 
intolerable intensity and scope Kremen v. 
United States, (1057) 353 US 346. 1 L Ed 
2d 876, Go-Bart Importing Co v. United 
States, (1931) 282 US 344, 356-358, 75 L 
Ed 374, 381-383; see (1948) 332 US 581, 
586-587, 92 L Ed 210, 216 The scope of 
the search must be "strictly bed to an<! 
Justified by” the circumstances which ren- 
dered its initiation permissible. Warden v 
Hayden, (1967) 887 US 294, 310, 18 L 
Ed 2d 782, 794. (Mr. justice Fortas, con- 
curring): see e. e., Preston v. United 
States (1964) 376 US 304, 867-368, 

11 L Ed 2d 777, 780, 781; Agnello v 
United States, (1925) 269 US 20, 30-31, 

70 L Ed 145, 148. 

17. The distinctions ol classical “stop- 
and-frisk” theory thus serve to divert 
attention from the central inquiry under 

the Fourth Amendment — the reasonableness 
fa all the circumstances of the particular 
governmental invasion of a citizens perso- 
nal security. “Search” and "seizure” are 
not talismans. We therefore reject the no- 
tions that the Fourth Amendment does not 
come into play at all as a limitation upon 
police conduct if the officers stop short of 
something called a "technical arrest” or a 
“full-blown search.” 

18. In this case there can bo no ques- 
tion then, that Officer McFadden "seized” 
petitioner and subjected him to a “search” 
when he took hold of him and patted down 
the outer surfaces of fas clothing We 
must decide whether at that point it Was 
reasonable for Officer McFadden to have 
interfered with petitioner's personal security 
as he did-(lG) And fa determining whether 

scope of the particular Intrusion, fa light of 
all the exigencies of the case, a central 
element fa the analysis of reasonableness 
Cf. Brinegar v. United States, 338 US 160, 
183, 93 L Ed 1879, 1894, 69 S Ct 1302 
(1949) (Mr. Justice Jackson, dissenting), 
(Compare Camara v. Municipal Court. 887 
US 523, 537, 18 L Ed 2d 930, 940, 87 
S Ct 1727 (1967). This seems preferable 
to an approach which attributes too much 
significance to an overly te chnical defini- 
tion of "search", and which forms fa part 
upon a judgment hierarchy of legislative 
enactments in the criminal sphere. Focus- 
ing the inquiry squarely on the dangers 
and demands or the particular situation also 
seems more likely to produce rules which 
are intelligible to the police and the public 
alike than repining the officer fa the heat 
of an unfolding encounter on the street to 
make a judgment as to which laws are 
“of limited public consequence.” 

16. We thus decide nothing today con- 
cerning the constitutional propriety of P" 
investigative "seizure” upon less than w 
bahlo cause far purposes cf "dr 
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sion •which the search [or seizure] entails.' 
Camara v. Municipal Court, (1967) 387 US 
523, 534, 536-537, 18 L Ed 2d 930, 938-j 
940. And in Justifying the particular in- 
trusion the police officer must be able to 
point to specific and articulable facts which, 
taken together with rational inferences from 
those facts, reasonably warrant that intru- 
sion.(18) The scheme of the Fourth Amend- 
ment becomes meaningful only when it is, 
assured that at some point the conduct of] 
those charged with enforcing the laws can 
be subjected to the more detached, neutral 
scrutiny of a judge who must evaluate the 
reasonableness of a particular search or! 
seizure in light of the particular eircum- 1 
stances.{19) And in making that assessment 
it is imperative that the facts be judged! 
against an objective standard: would thel 
facts available to the officer at the moment 
of the seizure or the search “warrant a man 
of reasonble caution in the belief” that the 
action taken was appropriate? Cf. (1925)! 


the seizure and search were “unreasonable” 
our inquiry is a dual one — whether the 
officer’s action was justified at its inception, 
[and whether it was reasonably related in 
[scope to tbe circumstances which justified 
me interference in the first place. 

nr. 

19. If this case involved police conduct 

subject to the Warrant Clause of the Fourth 
Amendment, we would have to ascertain 
whether “probable cause” existed to justify 
the search and seizure which took place. 
[However, that is not the case. We do not 
[retreat from our holdings that the police 
jmust, whenever practicable, obtain advance 
[judicial approval of searches and seizures 
through the warrant procedure, see, e. g., 
(1967) 389 US 347, 19 L Ed 2d 576, (1964) 
379 US 89, 90, 13 L Ed 2d 142, 

147; Chapman v. United States, (1961) 

865 US 610, 5 L Ed 2d 828- or 

that in most instances failure to comply 

with the warrant requirement can only be 
excused by exigent circumstances, see, e. g., 
r(1967) 387 US 294, 18 L Ed 2d 782 (hot 
pursuit); cf. (1984) 376 US 364, 367-368, 
[11 L Ed 2d 777, 780, 781. But we deal 
here with an entire rubric of police con- 
duct — necessarily swift action predicated 
upon the on-the-spot observations of the 
officer on the beat — which historically has 
not been, and as a practical matter could 
[not be, subjected to the warrant procedure. 
Instead, the conduct involved in this case 
must be tested by the Fourth amendment’s 
[general proscription against unreasonable 
searches and seizures.(17) 

20. Nonetheless, the notions which 
underlie both the warrant procedure and 
the requirement of probable cause remain 
fully relevant in this context la order to 
assess the reasonableness of Officer- McFad- 
den’s conduct as a general proposition, it 
is necessary "first to focus upon the gov- 
ernmental interest which allegedly justifies 
official intrusion upon the constitutionally 
protected interests of the private citizen,” 
tor there is "no ready test for determining 
reasonableness other than by balancing the 
need to search [or seize] against the inva- 


and/or interrogation. Obviously, not all 
personal intercourse between policemen and 
citizens involves “seizures” of persons. Only 
when the officer by means of physical forc8 
or show of authority has in some way res- 
trained the liberty of a citizen may we 
conclude that a "seizure” has occurred. We 
cannot tell with any certainty upon this 
record whether any such “seizure" took 
place here prior to Officer McFadden’s 
initiation of physical contact for purposes 
of searching Teny for weapons, and we 
thus may assume that up to that point no 
intrusion upon constitutionally , protected 
rights had occurred. 

17. See generally, Leagre. The Fourth 
Amendment and the Law of Arrest, 54 J. 
rvim. L. C. and P. S. 393, 396-403 .(1983), 


18. This demand for specificity in the 
information upon which police action is 
predicated is the central teaching of this 
Court’s Fourth Amendment jurisprudence. 
See Beck v. Ohio, 379 US 89, 96-97, 13 
L Ed 2d 142, 147, 148, 85 S Ct 223 (1964); 
Ker v. California, 374 US 23, 34-37, 10 
L Ed 2d 726, 738-740, 83 S Ct 1623 

(1963); Wong Sun v. United States, 371 
US 471, 479-484, 9 L Ed 2d 441, 450-452, 
83 S Ct 407 (1963); Bios v. United States, 
364, US 253, 261-262, 4 L Ed 2d 1688, 
1693, 1694, 80 S Ct 1431 (I960); Henry 
v. United States, 361 US 98, 100-102, 4 L 
Ed 134, 137, 138, 80 S Ct 168 (1959); 
Draper v. United States, 358 US 307, 312- 
314, S L Ed 2d 327, 331, 332, 79 S Ct 
329 (1959); Brinegar v. United States, 338 
US 160, 175-178, 93 L Ed 1879, 1890, 

1891, 69 S Ct 1302 (1949); Johnson v. 

United States, 333 US 10, 15-17, 92 L Ed 
436, 441, 442, 68 S Ct 367 (1948); United 
States v. Di Re, 332 US 581, 593-595, 92 

L Ed 210, 219, 220, 68 S Ct 222 (1948); 

Husty v. United States, 282 US 694, 700- 
701, 75 L Ed 629, 632, 51 S Ct 240, 74 
ALR 1407 (1931); Dumbra v. United States, 
268 US 435, 441, 69 L Ed 1032, 1036, 
45 S Ct 546 (1925); Carroll v. United 

States, 267 US 132, 159-162, 64 L Ed 
543, 554, 555, 45 S Ct 280,. 39 ALR 790 
(1925) Stacey v. Emery, 97 US 642, 845, 
24 L Ed 1035, 1036 (1878). 

19. See, e. g., Katz v. United States 
389 US 347, 3544357, 19 L Ed 2d 576, 
583, 585, 88 S Ct 507 (1967); Berger v. 
New York, 388 US 41, 54-60, 18 L Ed 
2d 1040, 1049, 1053, 87 S Ct 1873 (1907); 
Johnson v. United States, 833 US 10, 18- 
15, 92 L Ed 436, 440, 441, 68 S Ct 367 
(1948); cf. Wong Sun v. United States, 371 
US 471, 479-480, 9 L Ed 2d 441, 450, 83 
S Ct 407 (1963). See also A guila r v. Texas, 
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267 US 132, 69 L Ed 543, (1964) 379 US 
89, 96-97, 13 L Ed 2d 142, 147, 148 (20) 
Anything less would invite intrusions upon 
constitutionally guaranteed rights based on 
nothing more substantial than inarticulate 
hunches a result this Court has consistently 
refused to sanction. See, e g., Beck v. 
Ohio, supra, (I960) 364 US 253, 4 L Ed 
2d 1688, (1959) 361 US 98, 4 L Ed 2d 
134 And simple “‘good faith on the part 
of the arresting officer is not enough.’ ... 

If subjective good faith alone were the 
test, the protections of the Fourth Amend- 
ment would evaporate, and the people 
would be ‘secure in their persons, houses, 
papers .and effects,’ only in the discretion 
of the police” Beck v. Ohio, sunra at 97, 
13 L Ed 2d at 148 

21. Applying these principles to this 
case, we consider first the nature and ex- 
tent of the governmental interests involved 
One general interest is of course that of 
effective crime prevention and detection; it 
is this interest which underlies the recogni- 
tion that a police officer may in appropriate 
circumstances and in an appropriate 
manner approach a person for purposes of 
investigating possibly criminal behaviour 
even though there is no probable cause to 
make an arrest It was this legitimate 
investigative function Officer McFadden 
was discharging when he decided to ap- 
roach petitioner and his companions He 
ad observed Terry, Chilton, and Katz 
go through a senes of acts, each of them 
perhaps innocent in itself, but which 
taken together warranted further inves- 
tigation. There is nothing unusual in 
two men standing together on a street 
comer, perhaps waiting for someone. Nog 
Is there anything suspicious about people 
in such circumstances strolling up and 
down the street, singly or in pairs Store 
windows, moreover, are made to be look- 
ed in. But the story is quite different 
where, as here, two men hover about a 
street comer for an extended period of 
time, at the end of which it becomes ap- 
parent that they are not waiting for any- 
one or anything; where these men pace 
alternately along an Identical route, paus- 
ing to stare in the same store window 
roughly 24 times; where each completion 
of this route is followed immediately by 
a conference between the two men on 
the comer, where they are joined In one 
of these conferences by a third man who 
leaves swiftly; and where the two men 
finally follow the third and rejoin him 
a couple of blocks away, it would have 
been poor police work indeed for an 
officer of 30 years’ experience in the 
detection of thievery from stores in thi3 
same neighbourhood to have failed to 
invest igate this behavior further 
878 US 103, 110-115, 12 L Ed 2d 723, 
725-729, S ? S Ct 1509 (1864) 

20 See also cases cited in n. 18, supra. 
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22. The crux of this case, however. Is 
not the propriety of Officer McFadden’s 
taking steps to Investigate petitioner’s 
suspicious behavior, but rather whether 
there was justification for McFadden’s in- 
vasion of Terry’s personal security by 
searching him for weapons In the course 
of that investigation. We are now con- 
cerned with more than the governmental 
interest in investigating crime; in addition, 
there is the more immediate interest of 
the police officer in taking steps to assure 
himself that the person with whom he 
is dealing is not armed with a weapon 
that could unexpectedly and fatally be 
used against him. Certainly it would be 
unreasonable to require that police 
officers take unnecessary risks in the per- 
formance of their duties American cri- 
minals have a long tradition of armed 
violence, and every year in this country 
many law enforcement officers are killed 
in the line of duty, and thousands more 
are wounded Virtually all of these 
deaths and a substantial portion of the 
Injuries are inflicted with guns and 
knives (21) 

23. In view of these facts, we cannot 
blind ourselves to the peed for law en- 
forcement officers to protect themselves 
and other prospective victims of violence 
In situations where they may lack pro- 
bable cause for an arrest. When an offi- 
cer is justified in believing that the indi- 
vidual whose suspicious behavior he is 
Investigating at close range is armed and 
presently dangerous to the officer or to 
others, it would appear to be clearly un- 
reasonable to deny the officer the power 
to take necessary measures to determine 
whether the person is in fact carrying 
a weapon and to neutralize the threat of 
physical harm. 

21. Fifty-seven law enforcement offi- 
cers were killed in the line of duty in 
this country in 1966, bringing the total 
to 335 for the seven-year period beginn- 
ing with 1960 Also in 1966, there were 
23,851 assaults on police officers, 9.113 of 
which resulted in injuries to the police- 
men. Fifty-five of the 57 officers killed 
In 1966 died from gunshot wounds, 41 of 
them Inflicted by handguns easily secret- 
ed about the person. The remaining two 
murders were perpetrated by knives. See 
Federal Bureau of Investigation, Uniform 
Crime Reports for the United States — 
1966, at 45-48, 152 and Table 51 

The easy availability of firearms to 
potential criminals in this country is well 
known and has provoked much debate See 
eg. President’s Commission on Law En- 
forcement and Administration of Justice. 
The Challenge of Crime in a Free Society 
239-243 (1967). Whatever the merits of 
gun-control proposals, this fact is relevant 
to an assessment of the need for some 
form of self-protective search power. 
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24. We must still consider however, 
the nature and quality of the intrusion 
on individual rights which must be ac- 
cepted if police officers are to be conced- 
ed the right to search for weapons in 
situations where probable cause to arrest 
for crime is lacking. Even a limited 
search of the outer clothing for weapons 
constitutes a severe, though brief, intru- 
sion upon cherished personal security, 
and it must surely be an annoying, 
frightening, and perhaps humiliating 
experience. Petitioner contends that such 
an intrusion is permissible only incident 
to a lawful arrest, either for a crime 
involving the possession of weapons or 
for a crime the commission of which led 
the officer to investigate in the first 
place. However, this argument must be 
closely examined 

25. Petitioner does not argue that a 
police officer should refrain from mak- 
ing any investigation of suspicious cir- 
cumstances until such time as he has 
probable cause to make an arrest*, nor 
does he deny that police officers in pro- 
perly discharging their investigative func- 
tion may find themselves confronting per- 
sons who might well be armed and dan- 
gerous. Moreover, he does not say that 
an officer is always unjustified in search- 
ing a suspect to discover weapons. Bather, 
he says it is unreasonable for the police- 
man to take that step until such time as 
the situation evolves to a point where 
there is probable cause to make an arrest. 
When that point has been reached, peti- 
tioner would concede the officer’s right to 
conduct a search of the suspect for wea- 
pons, fruits or instrumentalities of the 
crime, or "mere” evidence, incident to the 
arrest. - 


26. There are two weaknesses in this 
line of reasoning, however. First, it fails 
to take account of traditional limitations 
upon the scope of searches, and thus 
recognizes no distinction in purpose, 
character, and extent between a search 
incident to an arrest and a limited search 
for weapons. The former, although jus- 
tified in part by the acknowledged neces- 
sity to protect the arresting officer from 
assault with a concealed weapon. (1964) 
376 US 364, 367, 11 L Ed 2d 777, 780, is 
also justified on other grounds, ibid., and 
ican therefore involve a relatively extensive 
exploration of the person. A search for 
weapons in the absence of probable cause 
to arrest, however, must, like any other 
j search, be strictly circumscribed by the 
exigencies which justify its initiation. 
(1967) 387 US 294, 310, 18 L Ed 2d 782, 

1 794, (Mr Justice Fortas, concurring). Thus 
lit must be limited to that which is neces- 
sary for the discovery of weapons, which . 
might be used to harm the officer or 
others nearby, and may realistically be 
characterized as something less t h an a 


"Ml" search, even though if remains a 
senous. intrusion. 

27. A second, and related, objection to 
petitioner's argument is that it ass um es 
that the law of arrest has already work- 
ed out the balance between particular 
interests involved here— the neutraliza- 

tion of danger to the policeman in the 
investigative circumstance and the san- 
ctity of the individual But this is not 
so-. An arrest is a wholly different Mnd 
of intrusion upon individual freedom from 
a limited search for weapons, and the 
interests each is designed to serve are 
likewise, quite different. An arrest is 
the initial stage of a criminal prosecu- 
tion. It is intended to vindicate society’s 
interest in having its laws obeyed, and 
it is inevitably accompanied by future 
interference with the individual’s free- 
dom of . movement, whether or not trial 
or conviction ultimately follows. (22) The 
protective search for weapons, on the 
other hand, constitutes a brief, though far 
from inconsiderable, intrusion upon the 
sanctity of the person. It does not fol- 
low that because an officer may lawfully 
arrest a person only when he is apprised 
of facts sufficient to warrant a belief that 
the person has committed or is commit- 
ting a crime the officer is equally unjus- 
tified, absent that kind of evidence, in 
making any intrusions short of an arrest. 
Moreover, a perfectly reasonable ap- 
prehension of danger may arise long 
before the officer is possessed of ade- 
quate information to justify taking a per- 
son into custody for the purpose of pro- 
secuting Mm for a crime. Petitioner’s 
reliance on cases wMch have worked out 
standards of reasonableness with regard 
to "seizures” constituting arrests and 
searches incident thereto is thus mis- 
placed. It assumes that the interests 
sought to be vindicated and the invasions 
of personal security may be equated in 
the two cases, and thereby ignores a vital 
aspect of the analysis of the reasonable- 
ness of particular types of conduct under 
the Fourth Amendment, See Camara v. 
Municipal Court, supra. 

28. Our evaluation of the proper 
balance that has to be struck in this time 
of case leads us to conclude that there 
must be a narrowly drawn authority to 
permit a reasonable search for weapons 
for the protection of the police officer, 
where he has reason to believe that he is 
dealing with an armed and dangerous 
individual, regardless of whether he has 
probable cause to arrest the individual for 
a crime. The officer need not be abso- 
lutely certain that the individual is 
armed; the issue is whether a reason- 
ably pr udent man in the circumstances 

22. See generally W. LaFave, Arrest — ' 
The Decision to Take a Suspect into Cus- 
tody 1-13 (1965). 
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would be warranted in the belief that 
his safety or that of others was in 
danger. Cf. (1964) 379 US 89. 91. 13 L 
Ed 2d 142, 145, Brinegar v. United States, 
(1949) 338 US 160, 174-176, 93 L Ed 1879, 
1889-1891, Stacey v. Emery, (1878) 97 US 
642, 645, 24 L Ed 1035, 1036 (23). 

And in determining whether the officer 
acted reasonably in such circumstances, 
due weight must be given, not to his 
inchoate and un particularized suspicion or 
"hunch,’* but to the specific reasonable 
inferences which he Is entitled to draw 
from the facts in light of his experience. 
Cf. Brinegar v. United States supra. 

IV, 

29 We must now examine the Con- 
duct of Officer McFadden in this case to 
determine whether his search and seizure 
of petitioner were reasonable, both at 
their inception and as conducted. He 
had observed Terry, together with Chil- 
ton and another man, acting in a man- 
ner he took to be preface to a ''stick-up”. 
We think on the facts and circumstances 
Officer McFadden detailed before the 
trial judge a reasonably prudent man 
would have been warranted In believing 
petitioner was armed and thus presented 
a threat to the officer’s safety while he 
was investigating his suspicious behavior. 
The actions of Terry and Chilton were 
consistent With McFadden’s hypothesis 
that these men were contemplating a day- 
light robbery— which, it is reasonable to 
assume, would be likely to involve the 
use of weapons — and nothing In their con- 
duct from the time he first noticed them 
until the time he confronted them ana 
identified himself as a police officer gave 
him sufficient reason to negate that hypo- 
thesis. Although the trio had departed 
the original scene, there Was nothing to 
Indicate abandonment of an intent to 
commit a robbery at some point. Thus, 
when Officer McFadden approached the 
three men gathered before the display 
window at Zucker’s store he had observ- 
ed enough to make it quite reasonable to 
fear that they were armed, and nothing 
m their response to Ids hailing them, 
identifying himself as a police officer, 
and asking their names served to dispel 
that reasonable belief. We cannot say 
his decision at that point to seize Terry 
and pat his clothing for weapons was the 
product of a volatile or Inventive imagina- 
tion, or was undertaken simply as an act 
of harassment: the record evidences the 
tempered act of a policeman who in the 
course of an investigation had to make 
a quick decision as to how to protect 
himself and others from possible danger, 
and took limited steps to do so. 

30. The manner In which the seizure 
and search were conducted is, of course, 
as vital a part of the inquiry as whether 

23. See also cases cited in tl 38. supra. 


they were warranted at elL The Fourth 
Amendment proceeds as much by limi- 
tations upon the scope of governmental 
action as by imposing preconditions upon 
its initiation. Compare (1967) 389 US 
347, 354-356. 19 L Ed 2d 576. 583-585 The 
entire deterrent purpose of the rule ex- 
cluding evidence seized In violation of the 
Fourth Amendment rests on the assump- 
tion that "limitations upon the fruit to 
be gathered tend to limit the quest Itself 
United States v. Poller, 43 F2d 911. 914 
(CA 2 d Cir 1930). see, e.g„ (1965) 381 US 
618, 629-635, 14 L Ed 2d 601. 608-612, 
(1961) 367 US 643. 6 I. Ed 2d 1081. (I960) 
364 US 206.216-221, 4 L Ed 2d 1669, 1675- 
3679. Thus, evidence may not be intro- 
duced if it was discovered by means ol 
a seizure and search which were not 
reasonably related In scope to the justi- 
fication for their initiation, (1967) 387 US 
294. 310, 18 L Ed 2d 782, 793, (Mr. Jus- 
tice Fortas, concurring). 

31. We need not develop at length In 
this case, however, the limitations which 
the Fourth Amendment places upon a 
protective seizure and search for wea- 
pons. These limitations will have to ba 
developed in the concrete factual circum- 
stances of individual cases. See Sibron 
v. New York, (1968) 20 L Ed 2d 917. 
Suffice It to note that such a search, un- 
like a search without a warrant incident 
to a lawful arrest, is not justified by any 
need to prevent the disappearance or 
destruction of evidence of crime. Sea 
(1964) 376 US 364. 367. 11 L Ed 2d 777, 
780 The sole justification of the search 
in the present situation is the protection 
of the police officer and others nearby, 
and it must therefore be confined in scope 
to an Intrusion reasonably designed to 
discover guns, knives, clubs, or other 
hidden instruments for the assault of the 
police officer. 


32. The scope of the search In this 
case presents no serious problem In light 
of these standards. Officer McFadden 
patted down the outer clothing of peti- 
tioner and his two companions He did 
not place his hands in their pockets or 
under the outer surface of their garments 
until he had felt weapons, and then he 
merely reached for and removed the 
guns. He never did Invade Katz’s per- 
son beyond the outer surfaces of his 
clothes, since he discovered nothing In 
his pat down which might have been a 
weapon. Officer McFadden confined his 
search strictly to what was minimally 
necessary to leant whether the men were 
armed and to disarm them once he dis- 
covered the weapons. He did not con- 
duct a general exploratory search for 
whatever evidence of Criminal activity he 
might find. 

y. 

33. We conclude that the revolver 
seized from Terry was properly admitted 
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evidence against him. At the time he 
seized petitioner and searched him for 
Weapons, Officer McFadden had reason- 
able grounds to believe that petitioner 
was armed and dangerous, and it was 
necessary for the protection of himself 
and others to take swift measures to dis- 
cover the true facts and neutralize the 
threat of harm if it materialized. The 
policeman carefully restricted his search 
to what was appropriate to the discovery 
.of the particular items which he sought. 
(Each case of this sort will, of course, have 
to he decided on its own facts. We mere- 
ly hold today that where a police officer 
observes unusual conduct which leads him 
reasonably to conclude in light of his 
^experience that criminal activity may be 
afoot and that the persons with whom he 
is dealing may be armed and presently 
dangerous; where in the course of inves- 
tigating this behavior he identifies him- 
self as a policeman and makes reasonable 
inquiries; and where nothing in the initial 
stages of the encounter serves to dispel 
his reasonable fear for his own or others 1 
safety, he is entitled for the protection of 
himself and others in the area to conduct 
a carefully limited search of the outer 
clothing of such persons in an attempt 
to discover weapons which might he used 
to assault him. Such a search is a reason- 
able search under the Fourth Amend- 
ment, and any weapons seized may pro- 
jperly be introduced in evidence against 
jthe person from whom they were taken. 

34. Affirmed. 


35, air. JUSTICE BLACK concurs 
Sn the judgment and the opinion except 
where the opinion quotes from and relies 
upon this Court's opinion in Katz v. 
United States and the concurring opinion 


In Warden _v. Hayden. 

SEPARATE OPINIONS 
air. JUSTICE HARLAN, concurring. 


36. While I unreservedly agree with 
the Court’s ultimate holding in this case, 
I am constrained to fill in a few gaps, 
as I see them, in Its opinion. I do 
fhTs because what is said by this 
Court today will serve as initial guide- 
lines for law enforcement authorities and 
courts throughout the land as this impor- 
tant new field of law develops. 


3T. A police officer’s right to make an 
on-the-street "stop” and an accompany- 
ing "frisk” for weapons is of course 
bounded by the protections afforded by 
the Fourth and Fourteenth Amendments. 
The Court holds, and I agree, that while 
the right does not depend upon posses- 
sion by the officer of a valid warrant nor 
upon the existence of probable cause, 
such activities must be reasonable under 
the circ umstan ces as the officer credibly 
relates them in court Since the ques- 
tion in this and most cases is whether 
evidence produced by a frisk is admissi- 


ble, the problem is to determine what 
makes a frisk reasonable. 

38. If the State of Ohio were to pro- 
vide that police officers could, on articul- 
able suspicion less than probable cause, 
forably frisk and disarm persons thought 
to be carrying concealed weapons, I 
would have little doubt that action taken 
pursuant to such authority could be con- 
stitutionally reasonable. Concealed wea- 
pons create an immediate and severe dan- 
ger to the public, and though that danger 
might not warrant routine general wea- 
pons checks, it could well warrant action 
on less than a "probability." I mention 
this line of analysis because I think it 
vital to point out that it cannot be appli- 
ed in this case. On the record before us 
Ohio has not clothed its policemen with 
routine authority to frisk and disarm on 
suspicion; in the absence of state autho- 
rity, policemen have no more right to 
"pat down” the outer clothing of passers- 
by, or of persons to whom they address 
casual questions, than does any other 
citizen. Consequently, the Ohio courts 
did not rest the constitutionality of this 
frisk upon any general authority in Offi- 
cer McFadden to take reasonable step9 
to protect citizenry, including himself, 
from dangerous weapons. 

39. The state courts held. Instead, that 
when an officer is lawfully confronting a 
possibly hostile person in the line of duty 
he has a right, springing only from the 
necessity of the situation and not from 
any broader right to disarm, to frisk for 
his own protection. This holding, with 
which I agree and with which I think 
the Court agrees, offers the only satisfac- 
tory basis I can think of for affirming 
this conviction. The holding has, how- 
ever, two logical corollaries that I do 
not think the Court has fully express- 
ed. 


40. In the first place, If the frisk Is 
justified in order to protect the officer 
during an encounter with a citizen, the 
officer must first have constitutional 
grounds to insist on an encounter, to make 
a forcible stop. Any person, including a 
policeman, is at liberty to avoid a person 
he considers dangerous. If and when a 
policeman has a right instead to disarm 
such a person for his own protection, he 
must first have a right not to avoid him 
but to be in Ms presence. That right must 
be more than the liberty (again, possessed 
by every citizen) to address questions to 
other persons, for ordinarily the person 
addressed has an equal right to ignore 
his interrogator and walk away; he cer- 
tainly need not submit to a frisk for the 
questioner’s protection. I would make it 
perfectly clear that the right to frisk in 
this case depends upon the reasonableness 
of a forcible stop to investigate a suspect- 
ed crime. 
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Where such a stop is reasonable, how- 
ever, the right to frisk must be immedi- 
ate and automatic if the reason for the 
stop is, as here, an articulable suspicion 
of a crime of violence Just as a full 
search incident to a lawful arrest requires 
no additional justification, a limited frisk 
incident to a lawful stop must often be 
rapid and routine There is no reason 
why an officer, rightfully but forcibly 
confronting a person suspected of a seri- 
ous crime, should have to ask one ques- 
tion and take the risk that the answer 
might be a bullet 

_ 41- The facts of this case are illustra- 
tive of a proper stop and an incident 
frisk. Officer McFadden had no proba- 
ble cause to arrest Terry for anything, 
but he had observed circurastaices that 
would reasonably lead an experienced, 
prudent policeman to suspect that Terry 
was about to engage in burglary or rob- 
bery His justifiable suspicion afforded 
a proper constitutional basis for accost- 
ing Terry, restraining his liberty of move- 
ment briefly, and addressing questions to 
him, and Officer McFadden did so When 
he did, he had no reason whatever to 
suppose that Terry might be armed, 
apart from the fact that he suspected him 
of planning a violent crime. McFadden 
asked Terry his name, to which Terry 
"mumbled something” Whereupon Mc- 
Fadden, without asking Terry to speak 
louder and without giving him any 
chance to explain his presence or his 
actions, forcibly frisked him. 

42. I would affir m this conviction for 
what I believe to be the same reasons the 
Court relies on. I would, however, make 
explicit what I think is Implicit in affirm- 
ance on the present facts Officer Mc- 
Fadden’s right to interrupt Terry’s free- 
dom of movement and invade his privacy 
arose only because circumstances war- 
ranted forcing an encounter with Terry 
in. an. effort to prevent or investigate a 
crime. Once that forced encounter was 
Justified, however, the officer’s right to 
take suitable measures for his own safety 
followed automatically. 

43 Upon the foregoing premises, X 
jom the opinion of the Court. 

Mr JUSTICE WHITE, concurring. 

44. I join the opinion of the Court, 
reserving judgment, however, on some of 
the Court’s general remarks about the 
scope and purpose of the exclusionary 
rule which the Court has fashioned in 
the process of enforcing the Fourth 
Amendment. 

45. Also, although the Court puts the 
matter aside in the context of this case, 
I think an additional word is in order 
concerning the matter of interrogation 
during an Investigative stop There is 
nothing In the Constitution which pre- 
vents a policeman from addressing ques- 


tions to anyone on the streets Absent 
special circumstances, the person ap- 
proached may not be detained or frisked 
but may refuse to cooperate and go on 
his way. However, given the proper 
circumstances, such as those in this case, 
it seems to me the person may be brief- 
ly detained against his will while pertinent 
questions are directed to him. Of course, 
the person stopped is not obliged to ans- 
wer, answers may not be compelled, and 
refusal to answer furnishes no basis for 
an arrest, although it may alert the offi- 
cer to the need for continued observa- 
tion, In my view, it is temporary deten- 
tion, warranted by the circumstances, 
which chiefly justifies the protective frisk 
for weapons Perhaps the frisk itself, 
where proper, will have beneficial results 
whether questions are asked or not. If 
weapons are found, an arrest will follow. 

If none are found, the frisk may never- 
theless serve preventive ends because of 
Its unmistakable message that suspicion 
has been aroused. But if the investiga- 
tive stop is sustainable at all, constitu- 
tional rights are not necessarily violated 
if pertinent questions are asked and the 
person is restrained briefly in the pro- 
cess. 

Mr. JUSTICE DOUGLAS, dissenting, 

46. I agree that petitioner was "seized'* / 
within the meaning of the Fourth Amend- 
ment I also agree that frisking petitioner 
and his companions for guns was a 
"search.” But It is a mystery how that 
"search" and that "seizure" can be con- 
stitutional by Fourth Amendment stan- 
dards. unless there was "probable cause” I 
to believe that (1) a crime had been com- 

1. The meaning of "probable cause” 
has been developed in cases where an 
officer has reasonable grounds to believe 
that a crime has been or is being com- 
mitted. See, e g. The Thompson, 3 
■Wall 155, 15 L Ed 55, Stacey v. Emery> 

97 US 642, 24 L Ed 1035: Director Gene- 
ral v. Kastenbaum, 263 US 25, 68 L Ed 
146, 44 S Ct 52, Carroll v. United States, 
267 US 132, 69 L Ed 543, 45 S Ct 289, 

39 ALR 790: United States v Di Re, 332 
US 581. 92 L Ed 210. 68 S Ct 222, Brine- 
gar v. United States. 338 US 160, 93 L 
Ed 1879, 69 S Ct 1302, Draper v. United 
States, 358 US 307, 3 L Ed 2d 327, 79 S 
Ct 329: Henry v . United States, 361 US 
S3, 4 L Ed 2d 134, 80 S Ct 163. In such 
cases, of course, the officer may make an 
"arrest” which results in charging the 
Individual with commission of a crime. 
But while arresting persons who have al- 
ready committed crimes is an important 
task of law enforcement, an equally U 
hot more important function is crime pre- 
vention and deterrence of would-be cri- 
minals "[T] here is no war between the 
Constitution and eommonsense.” MapP 
V. Ohio. 367 US 643, 657. 6 L Ed 2d 1081, 
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nutted or (2) a crime was in the process 
of being committed or (3) a crime was 
about to be committed, 

47. The opinion of the Court disclaims 
the existence of "probable cause." If 
loitering were an issue and that was the 
offence charged, there would be "proba- 

0.091, 81 S Ct 1684, 84 ALR 2d 933. Police 
officers need not wait until they see a 
person actually commit a crime before 
they are able to "seize” that person. Res- 
pect for our constitutional system and 
personal liberty demands in return, how- 
ever, that such a "seizure” be made only 
upon "probable cause." 

2. 29 Page’s Ohio Rev Code § 2923.01. 

3. This Court has always used the lan- 
guage of "probable cause” in determining 
the constitutionality of an arrest without 
a warrant. See e. g. f Carroll v. United 
States, 267 US 132, 156, 161-162, 69 L' 
Ed 543, 552, 554, 555, 45 S Ct 280, 39 ALR 
790:Johnson v. United States, 333 US 10, 
13-15, 92 L Ed 436, 439-441, 68 S Ct 367? 
McDonald v. United States, 335 US 451, 
455-456, 93 L Ed 153, 158, 69 S Ct 1917 
Henry v. United States, 361 US 98, 4 L 
Ed 2d 134, 80 S Ct 168; Wong Sun v. 
United States, 371 US 471, 479-484, 9 L 
Ed 2d 441, 450-452, 83 S Ct 407, To give 
power to the police to seize a person on 
some grounds different from or less than 
"probable cause” would be handing them 
more authority than could be exercised 
by a magistrate in issuing a warrant to 
seize a person. As we stated in Wong 
Sun v. United States, 371 US 471, 9 L 
Ed 2d 441, 83 S Ct 407, with Tespect to 
requirements for arrests without war- 
rants: "Whether or not the requirements 
of reliability and particularity of the in- 
formation on which an officer may act 
are more stringent where an arrest war- 
rant is absent, they surely cannot he less 
stringent than where an arrest warrant 
Is obtained" Id., -at 479, 9 L Ed 2d at 
450, And we said in Brinegar v. United 
States, 338 US 160, 176, 93 L Ed 1879, 
1890, 69 S Ct 1302; 

"These long-prevailing standards [for 
probable cause] seek to safeguard citizens 
•from rash and unreasonable interferences 
with privacy and from unfounded charges 
of crime. They also seek to give fair 
leeway for enforcing the law in the com- 
munity’s protection. Because many situa- 
tions which confront officers in the course 
of executing their duties are more or less 
ambiguous, room must be allowed for 
some mistakes on their, part. But the 
mistakes must be those of reasonable men, 
acting on facts leading sensibly to their 
conclusions of probability. The rule ox 
probable cause is a practical, non-techm- 
cal conception affording the best com- 
promise that has been found for accom- 
modating these often opposing interests. 
Requiring more would unduly hamper 


ble cause” shown. But the crime here is 
carrying concealed weapons; 2 and there is 
no basis for concluding that the officer 
had "probable cause” for believing that 
crime was being committed. Had a warrant 
been sought, a magistrate would therefore, 
have been unauthorized to issue one, for 
he can act only if there is a showing of 
"probable cause.” We hold today that 
the police have greater authority to make 
a "seizure” and conduct a "search” than 
a judge has to authorize such action. We 
have said precisely the opposite over and 
over again. 3 

In other words, police officers, up to 
today have been permitted to effect 
arrests or searches without warrants only 
when the facts within their personal 
knowledge would satisfy the constitu- 
tional standard of probable cause. At 
the time of their "seizure” without a 
warrant they must possess facts concern- 
ing the person arrested that would have 
satisfied a magistrate that "probable 
cause” was indeed present The term 
"probable cause” rings a bell of certainty, 
that is not sounded by phrases such as 
"reasonable suspicion.” Moreover, the 
meaning of "probable cause” is deeply 
imbedded in our constitutional history. 
As we stated in Henry v. United States, 
(1959) 361 US 98, 100-102; 4 L Ed 2d 134, 
137-138, 

"The requirement of nrobable cause has 
roots that are deep in our history. The 
general warrant in which the name of 
the person to be arrested was left blank, 
and the writs of assistance, against which 
James Otis inveighed, both perpetuated 
the oppressive practice of allowing the 
police to arrest and search on suspicion. 
Police control took the place of judicial 
control, since no showing of 'probable 
cause’ before a magistrate was required. 

"That philosophy [rebelling against these 
practices] later was reflected In the 
Fourth Amendment. And as the early 
American decisions both before and im- 
mediately after its adoption show, com- 
mon rumor or report, suspicion, or even 
'strong reason to suspect’ was not ade- 
quate to support a warrant for arrest, 
And that principle has survived to this 
day. 

"It is important, we think, that this 
requirement [of probable cause] be strict- 
ly enforced, for the standard set by the 
Constitution protects both the officer and 
the citizen. I f the officer acts, with pro- 

law enforcement. To allow less would 
be to leave law-abiding citizens at the 
mercy of the officers’ whim or caprice.” 

And see Johnson v. United States, 333 
US 10, 14-15, 92 L Ed 436, 440, 441, 68 
S Ct 367; 'Wrightson v. United States, 222 
F2d 556, 559-560 (CA DC Cir 1955). 
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bable cause, he is protected even though 
it turns out that the citizen is innocent. . . 
And while a search without a warrant Is, 
within limits, permissible if incident to a 
lawful arrest, if an arrest without a war- 
rant is to support an incidental search, it 
must be made with probable cause .... 
This Immunity of officers cannot fairly bo 
enlarged without Jeopardizing the privacy 
or security of the citizen.' 1 

47 A. The infringement on personal lib- 
erty of any "seizure" of a person can only 
be "reasonable” under the Fourth Amend- 
ment if we require the police to possess 
"probable cause” before they seize him. 
Only that line draws a meaningful dis- 
tinction between an officer’s mere inkl- 
ing and the presence of facts within the 
officer’s personal knowledge which would 
convince a reasonable man that the per- 
son seized has committed, is committing, 
or is about to commit a particular crime 
"In dealing with probable cause,. . . .as 
the very name implies, we deal with 
probabilities. These are not technical; 
they are the factual and practical consi- 
derations of every-day life on which 
reasonable and prudent men. not legal 
technicians, act" (1949) 338 US 160. 175, 
93 L Ed 1879, 1890. 

48. To give the police greater power 
than a magistrate is to take a long step 
down the totalitarian path. Perhaps such 
a step is desirable to cope with modern 
forms of lawlessness. But if it is taken 
it should be the deliberate choice of 
the people through a constitutional amend- 
ment Until the Fourth Amendment, 
which is closely allied with the FiftM Is 
rewritten, the person and the effects of 
the individual are beyond the reach of 
all government agencies until there are 
reasonable grounds to believe (probable 
cause) that a criminal venture has been 
launched or Is about to be launched. 

49. There have been powerful hydrau- 
lic pressures throughout our history that 
bear heavily on the Court to water down 
constitutional guarantees and give the 
police the upper hand. That hydraulic 
pressure has probably never been greater 
than it I s today . 

4. See Boyd v. United States, 116 US 
616. 633, 29 L Ed 746. 752: 

"For the *unreasonable searches and 
seizures* condemned in the Fourth Amend- 
ment are almost always made for the pur- 
pose of compelling a man to give evi- 
dence against himself, which in criminal 
cases is condemned in the Fifth Amend- 
ment; and compelling a man ’in a crimi- 
nal case to be a witness against himself.* 
which is condemned In the Fifth Amend- 
ment, throws light on the question as to 
what Is an ’unreasonable search and sei- 
zure* within the meaning of the Fourth 
Amendment” 


50. Yet If the individual b no longer 
to be sovereign, if the police can nick 
him up whenever they do not like the 
cut of his gib. If they can "seize" and 
"search" him in their discretion, we enter 
a new regime. The decision to enter II 
should be made only alter a full debate 
by the people of this country, 

R. G. D. Conviction affirmed. 
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Brenda EL Monroe et at Petitioners V. 
Board of Commissioners of the City ox 
Jackson, Tenn, et al. Respondents. 

(No. 740) Decided on 27-5-1968. 

^Constitution of India, Art, 14 — Con- 
stitution ot America, 14th Amendment ■— 1 
Racially segregated school system — Con- 
version to unitary system — School 
Board’s "free transfer plan” held inade- 
quate to convert the system into unitary 
one. 

The principles governing determination 
of the adequacy of the plan as compli- 
ance with the Board’s responsibility to 
effectuate a transition to a racially non- 
discriminatory system are those laid down 
In AIR 1969 USSC 1. (Para 10) ^ 

Tested by those principles. School 
Board’s "Free-transfer” plan which per- 
mits a child after registering in his assign- 
ed school In his attendance zone, to freely 
transfer to another school of his choice if 
space is available is clearly inadequate to 
comply with the Board’s responsibility to 
effectuate a transition from racially segre- 
gated school system to a racially non-dls- 
erfminatory 6ystem. The plan does not 
meet affirmative duty to take whatever 
steps might be necessary to co n v e r t to a 
unitary system In which racial discrimi- 
nation would be eliminated root ana 
branch. Rather than further the dismant- 
ling of the dual system, the ("free trans- 
fer”) plan has operated simply to burden 
children and their parents with a res- 
ponsibility which the Supreme Court of 
America placed squarely on the School 
Board. (Para 121 

That the Board has chosen to adopt * 
method of achieving minimal disruption 
of the old pattern was evident from 
long delay in making any effort whatso- 
ever jto desegregate, and the deliberately 
discriminatory manner In which th8 _ 
Board administered the plan until check' 
ed by the District Court. (Para 

•Reproduced from 1968-20 E Ed 2d 733 
with the kind permission of the Publishers. 

f Reference is given to a parallel 
provision for the convenience of Indian 
Lawyers. 
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While such "free-transfer” plan under 
some circumstances might be valid, no 
official transfer plan or provision of 
which racial segregation is the inevitable 
consequence may stand under the Four- 
teenth Amendment (Para 13) 

It cannot be held that "free transfer” 
can have no place in a desegregation plan* 
But if it cannot be shown that such a 
plan will further rather than delay con- 
version to a unitary, non-radal, non-dis- 
criminatory school system, it must be 
held unacceptable. (Para 14) 

The vitality of constitutional princi- 
ples cannot be allowed to yield simply 
because of disagreement with them. 

(Para 13) 

Cases Referred: Chronological Paras 


(1969) AIR 1969 USSC 1 (V 56) = 

20 Law Ed 2d 716, Green v. 
County School Board of New 
Kent County 1, 12, 2.4 

(1968) 389 NS 1033 = 19 L Ed 2d 821 
= 88 SCt 771 9 

(1968) 20 L Ed 2d 727, Raney v. 

Board of Education of the Gould 
School District & 

(1963) 373 US 683 = 10 L Ed 2d 
632 = 83 SCt 1405, Goss v. Board 
of Education 7» 2.3 

(1954) 349 US 294=99 L Ed 1083= 

75 S Ct 753, Brown v. Board of 
Education „ „ L 13 

(1953) 347 US 483 = 98 L Ed 873 
=74 S Ct 686=ALR 2d 1180, ' 

Brown v. Board of Education 4 

221 F Supp 968 5, 11 

244 F Supp 353 , L 9 

302 F- 2d 818, North-cross v. Board^ 
of Education of City of Memphis 4 
380 F 2d 955 9 


James M. Nabrit HI argued the cause, 
for Petitioners; Russell Rice argued the 
cause, ' for Respondents. Loins F. Claiborne 
argued the cause, for United States, 
as amicus curiae, by special leave of 
Court. 

OPINION OF THE COURT 


Mr. -JUSTICE BRENNAN delivered the 
opinion of the Court. 

This case was argued with No. 695, 
Green v. County School Board of New 
Kent County, (1968) 20 L Ed 2d 716: 
(AIR 1969 USSC 1 and No. 805. Raney v. 
Board of Education of the Gould School 
District, (1968) 20 L Ed’ 2d 727,. The 
question for decision is similar to the 
question decided in those cases. Bare, 
hovrever, the principal feature of a de- 
segregation plan — which calls in Question 
its adequacy to effectuate a transition to 
a racially non-discriminatory system in 
compliance with ‘ Brown V. Board of 
Education (1954) 349 US 294, 99 L Ed 

1083, (Brown H)— is . not “freedom of 


choice” but a variant commonly referred 
to as "free transfer.” 

2. The respondent Board of Commis- 
sioners is the School Board for the City 
of Jackson, located in mid-western Ten- 
nessee. The school district coincides with 
the city limits. Some one-third of the 
city’s population of 40,000 are Negroes, 
the great majority of whom live in the 
city’s central area. The school system 
has eight elementary schools, three junior 
high schools, and two senior high schools. 
There are 7,650 children enrolled in the 
system’s schools, about 40% of whom, 
over 3,200, are Negroes. 

3. In 1954 Tennessee by law required 
racial segregation in its public schools. 
Accordingly, five elementary schools, two 
junior high schools, and one senior high 
school were operated as "white” schools, 
and three elementary schools, one junior 
high school, and one senior high school 
were operated as "Negro” schools. Racial 
segregation extended to all aspects of 
school life, including faculties and staffs. 

4. After Brown v. Board of Educa- 
tion, (1953) 347 US 483, 98 L Ed 873, 

(Brown I), declared such State-imposed 
dual systems unconstitutional, Tennessee 
enacted a pupil placement law, Tenn Code 
S 49-1741 et seq. (1966). That law con- 
tinued previously enrolled pupils in their 
assigned schools and vested local school 
boards with the exclusive authority to 
approve assignment and transfer requests. 
No white children enrolled in any "Negro” 
school under the statute and the respon- 
dent Board granted only seven applica- 
tions of Negro children to enroll in 
"white” schools, three in 1961 and four 
in 1962. In March 1962 the Court of 
Appeals for the Sixth Circuit held that 
the pupil placement law was inadequate 
“as a plan to convert a bi-radal system 
into a nonradal one.” Northcross v. 
Board of Education of City of Memphis, 
302 F2d 818, 821. 

5. In January 1983 petitioners brought 
this action in the District Court for the 
Western District of Tennessee. The com- 
plaint sought a declaratory judgment that 
respondent was operating a compulsory 
racially segregated school system, injunc- 
tive Telief against the continued mainten- 
ance of that - system, an order directing 
the admission to named "white” schools 
of the plaintiff Negro school children, and 
an order requiring respondent Board to 
fonnulate a desegregation plan. The Dis- 
trict Court ordered the Board to enroll 
the children in the schools in question 
and directed; the Board to formulate and 
file a desegregation plan. A. plan_ was 
duly filed and, after modifications direct- 
ed hy the court were incorporated, the 
plan was approved in August 1963 to be 
effective immediately in the elementary 
schools and to be gradually extended oyer 
a' four-year period , . to the _ junior high 
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schools and senior high schools. 221 F 
Supp 968 

C The modified plan provides for the 
automatic assignment of pupils living 
within attendance zones drawn by the 
Board or school officials along geogra- 
phic or "natural” boundaries and ‘‘ac- 
cording to the capacity and facilities of 
the [school] buildings . . within the 
zones Id., at 974. However, the plan 
also has the "free-transfer” provision 
which was ultimately to bring this case 
to this Court- Any child, after he has 
complied with the requirement that he 
register annually in his assigned school 
m his attendance zone, may freely trans- 
fer to another school of his choice if 
space is available, zone residents having 
priority in cases of overcrowding Stu- 
dents must provide their own transporta- 
tion, the school system does not operate 
school buses 

1. By its terms the "free-transfer” 
plan was first applied in the elementary 
schools After one year of operation 
petitioners, joined by 27 other Negro 
school children, moved in September 1964 
for further relief in the District Court, 
alleging respondent had administered the 
plan in a racially discriminatory manner. 
At that time the three Negro elementary 
schools remained all Negro; and 118 Negro 
pupils were scattered among four of the 
five formerly all white elementary schools. 
After hearing evidence, the District Court 
found that in two respects the Board had 
indeed administered the plan in a discri- 
minatory fashion. First, it had systema- 
tically denied Negro children ■ — speci- 
fically the 27 intervenors — the right to 
transfer from their all-Negro zone schools 
to schools where white students were in 
the majority, although white students 
seeking transfers from Negro schools to 
white schools had been allowed to trans- 
fer The court held this to be a con- 
stitutional violation, see Goss v. Board of 
Education, (1963) 373 US 683, 10 L Ed 
2d 632, as well as a violation of the terms 
of the plan itself. 244 F Supp 353, 359. 
Second, the court found that the Board, 
in drawing the lines of the geographic 
attendance zones, had gerrymandered 
three elementary school zones to exclude 
Negro residential areas from white school 
zones and to include those areas in zones 
of Negro schools located farther away. 
Id., at 261-362. 

8. In the same 1964 proceeding the 
Board filed with the court its proposed 
zones for the three junior high schools, 
Jackson and Tigrett, the "white” junior 
high schools, and Merry, the "Negro” 
junior high school. As of the 1964 school 
year the three schools retained their 
racial identities, although Jackson did 
have one Negro child among its other- 
wise all-white student body. The facul- 


ties and staffs of the respective schooh 
were also segregated. Petitioners object- 
ed to the proposed zones on two grounds, 
arguing first that they were racially ger- 
rymandered because so drawn as to assign 
Negro children to the "Negro” Merry 
school and white children to the "white” 
Jackson and Tigrett schools, and alterna- 
tively that the plan was in any event in- 
adequate to reorganize the system on a 
non-raaal basis Petitioners, through ex- 
pert witnesses, urged that the Board be 
required to adopt a "feeder system,” a 
commonly used method of assigning stu- 
dents whereby each junior high school 
would draw its students from specified 
elementary schools. The groupings could 
be made so as to assure racially integrat- 
ed student bodies m all three junior high 
schools, with due regard for educational 
and administrative considerations such as 
building capacity and proximity of stu- 
dents to the schools 
9. The District Court held that peti- 
tioners had not sustained their allega- 
tions that the proposed high school at- 
tendance zones were gerrymandered, say- 
ing 

"Tigrett [white] Is located in the wes- 
tern section. Merry [Negro] is located in 
the central section and Jackson [white] is 
located in the eastern section. The zones 
proposed by the defendants would, gene- 
rally. allocate the western section to' 
Tigrett, the central section to Merry, and 
the eastern section to Jackson. The 
boundaries follow major streets or high- 
ways and railroads According to the 
school population maps, there are a con- 
siderable number of Negro pupils in the 
southern part of the Tigrett zone, a con- 
siderable number of white pupils in the 
middle and northern parts of the Merry 
zone, and a considerable number of Negro 
pupils in the southern part of the Jack- 
son zone. The location of the three 
schools in an approximate east-west line 
makes it inevitable that the three zones 
divide the city in three parts from north 
to south. While it appears that proxi- 
mity of pupils and natural boundaries are 
not as important in zoning for junior 
highs as m zoning for elementary schools. 

It does not appear that Negro pupils will 
be discriminated against”. 244 F SupP. 
at 362. 

As for the recommended "feeder sys- 
tem,” the District Court concluded sunnly 
that "there is no constitutional require- 
ment that this particular system he adopt- 
ed." Ibid. The Court of Appeals for the 
Sixth Circuit affirmed except on an issue 
of faculty desegregation, as to whichtb e 
case was remanded for further proceed- 
ings. 380 F2d 955 We 'granted certiorari, 
(1968) 389 US 1033=19 h Ed 2d 821 and 
set the case for oral argument immediate- 
ly following Green v. County School 
Board, supra. Although the case pre- 
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6. I have already reproduced the pre- 
amble which categorically states that die 
impugned tax is one on profession, trades, 
callings and employments. 

7 . For the determination of the nature 
of a tax, the charging section is always con- 
sidered to be very important 1 have 
already reproduced that section earlier in 
this judgment It is clearly provided there- 
in that the tax is on trade, or profession or 
calling or on employment The preamble 
and the charging section leave no scope for 
argument that it is a tax on income. Sec- 
tions 4 and 5 read along with the schedule 
clearly indicate that the gross total income 
is itself not the subject-matter of tax but 
is only a yardstick to measure the tax lia- 
bility. Tbe most distinguishing feature of 
tax on income is that it is correlated to in- 
come. In the present case I have already 
pointed out that the maximum tax payable 
is Rs. 250 with the result that there is no 
correlation between the tax and the income. 

8. Some argument was made on the 
basis of the definition of "person” and "gross 
total income” given in the Adhiniyam, I 
have already reproduced the clauses defin- 
ing these two expressions. Learned counsel 
contends that the definitions of “person” and 
“gross total income” clearly show that apart 
from a Hindu undivided family, a firm or 
an association, the coparceners who consti- 
tute the Hindu undivided family, the part- 
ners of the firm and the members of the 
association are also liable to pay tax on the 
basis of gross total income. In my judg- 
ment, the definitions of the expressions “per- 
son” and . “gross total income” do not, in 
any maimer, advance the case of the peti- 
tioners and are not relevant for the deter- 
mination of the question as to whether or 
not the impugned tax is a tax on income. 
*1 have already said earlier that the total 
gross income up to the limit of Rs. 12,000 
per year is only the yardstick to measure 
the tax liability and over that amount. there 
is the fixed sum of Rs. 250 which is pay- 
able as tax irrespective of the gross total 
income. 

9. I am, therefore satisfied that the pre- 
sent is not a tax on income but one on 
trades, callings, professions and employ- 
ments. 

10. I now proceed to deal with the con- 
nected submission made by learned counsel. 
It is contended that Entry 60 of List IT of 
the Seventh Schedule of the Constitution 
provides for “taxes on professions, trades, 
callings and employments . The argument 
is that assuming that the case fell in Entry 
60, the U.P. Legislature was permitted to 
impose tax either on professions or on 
trades or on callings or on employments but 
could not pass compendious measure to tax 
all. Reliance is placed upon the use of 
tho word “taxes” occurring in the entry and 
not “tax” and it is contended that the Con- 
stituent Assembly intended that there would 
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be separate taxes on professions, trades, call- 
ings and employment I am unable to 
agree. 

If the entries in the H List of the Seventh 
Schedule are properly looked into, it would 
appear that the word used throughout is 
“taxes and not “tax” as, for example. Entry 
■46 speaks of J'taxes on agricultural income , 
Entry 47 of “duties in respect of succession 
to agricultural land” Entry 49 of “taxes on 
lands and buildings”. Entry 50 of “taxes 

on mineral rights ”, Entry 51 of "duties 

of excise. . . . , Entry 53 of “taxes on the 
consumption or sale of electricity”. Entry 54 
of c taxes the sale and purchase of 

goods....”. Entry 55 of “taxes on adver- 
tisements. . . .” Entry 56 of “taxes on goods 
andjpassengers”, Entry 57 of “taxes on vehi- 
cles , Entry 58 of “taxes on animals and 
boats”. Entry 59 of “tolls”. Entry 61 of 
“capitation taxes” and Entry 62 “taxes 

on luxuries ” It cannot be said that 

when the Constituent Assembly used the 
words “taxes on agricultural income”, more 
than one kind of tax was intended. The same 
thing is in respect of other entries. In my 
opinion, there is no substance in this sub- 
mission of the learned counsel, also. The 
result is that I overrule the first submission 
made before me. 

11. Learned counsel contends that a sta- 
tute imposing a tax on professions, trades, 
callings and employments must clearly 
state that it is for the benefit of a State, 
a municipality, etc., and, in any case, it 
must be clear from the provisions of the 
Act or from other material that the revenues 
to be received from that tax are to be uti- 
lised for the benefit of the State or the 
municipality, etc., i.e., are used for public 
purpose. The submission is based upon 
tire prolusions of Art. 276 of the Consti- 
tution which reads: 

“(1) Notwithstanding anything in Article 
246, no law of the Legislature of a State 
relating to taxes for the benefit of the State 
or of a municipality, district hoard, local 
board or other local authority therein in 
respect of professions, trades, callings, or 
employments shall be invalid on the ground 
that it relates to a tax on income. 

(2) The total amount payable in respect 
of any one person to the State or to any 
one municipality, district board, local board 
or other local authority, in the State byway 
of taxes on professions, trades, callings and 
employments shall not exceed two hundred 
and fifty rupees per annum: 

Provided that if in the financial year 
immediately preceding the commencement 
of this Constitution there was in force in 
tiie case of any State or any such munici- 
pality, board or authority, a tax on profes- 
sions, trades, callings or employments, the 
rate, or the maximum rate, of which exceed- 
ed two hundred and fifty rupees per annum, 
such tax may continue to be levied until 
provision to me contrary is made by Parlia- 
ment by law, and any law so made by 
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Parliament may bo made either generally, 
or ui relation to any specified States, muni- 
cipalities, boards or authorities'’ 

Learned counsel laid great emphasis on the 
expression "for the benefit of State or a 
municipality, district board, local board or 
other authority" occurring in Clause (1) of 
Article 276. The submission Is that the* 
use of the word "benefit" shows that the 
levy should be imposed only for “public 
purpose". I am unable to agree. In toy 
opinion, all that the expression “benefit of 
the State...." means is for the benefit of 
the revenues of a State, immicipahty or of 
a district board or a local board or local 
authority, that Is to say, in order to augment 
die revenues of State or of a municipality or 
a District Board or a local Board or a local 
authority. I have no difficulty in holding 
that the word "benefit" is not used in the 
(sense of “public purpose", as used in Ait. 31 
of the Constitution and ns alleged by the 
learned counsel for the petitioners. 

No authority has been brought to our 
notice in which it has been held that the 
expression "for the benefit of a State...." 
in Article 270 means for “public purpose". 

12. A tax on profession and trade is not 
a new tax. It was being levied by the 
municipalities in our countrv with the previ- 
ous sanction of the local Government con- 
cerned as far back ns the eighteenth 
century. (See comparative table of the in- 
[coiue for the years 1912 and 1913 at 
pp 674 and 676 of Indian Constitutional 
Documents, VoL I, by F. Mnkerjee). The 

K on up to the time the Government of 
Act of 1915-19 came into force, how- 
ever, was that a tax on profession and trade 
could be imposed only for the benefit of 
the local authorities and not to benefit the 
exchequer of the Provincial Government. 
In the Devolution Rules framed under the 
Government of India Act, 1915-19, Item 
No. 9 was a tax on trades, professions and 
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pression “for the benefit of* has been used. 
It is true that it has not been said m so 
many words in the Adhimyam that the ob- 
ject of the tax is to augment the revenue 
of the State or to benefit the State, but the 
Adiumyam does not state that it is im- 
posed for the benefit of any one else. Be- 
sides, the very fact that the State Legis- 
lature has imposed the tax shows that it Is 
for the benefit of the State exchequer. 

Section 9 of the Adhinlyam provides for 
deduction of the tax at source, and sub- 
section (3) of that section provides that 
the officer deducting any tax at source shall, 
in the prescribed manner, deposit the 
amount in a Government treasury within 
thirty days of such deduction and shall fur- 
nish, along with the returns, required to bo 
filed under sub-section (2) a receipt from 
such treasury in token ox such deposit. In 
respect of the tax not deducted at source. 
Section 10 of the Adhmiyam provides that 
it shall be deposited in Government 
treasury. Section 12 of the Adhiniyam re- 
quires a person liable to pay tax to deposit 
toe full amount in Government treasury and 
obtain a receipt for the same. These provi- 
sions show that the tax is to be deposited 
in a Government treasury. The circum- 
stance that it is deposited In a Government 
treasury clearly shows that it is for the 
benefit of the State Government 

13. Unlike the law prevailing in several 
States of too United States of America 
where every law Imposing a tax has dis- 
tinctly to state the purpose and the object 
for which the tax would be applied, our 
Constitution does not require such a state- 
ment in the Act The Due Process Clausa 
to which reference has been made by Willis 
on Constitutional Law, p. 374 and m Ame- 
rican Jurisprudence, VoL. 51, para 130, Is 
not applicable to this country, and there is! 
no constitutional statutory provision reqtdw 


callings for the benefit or for the purposes fog a faxing measure to mention the object 
local bodws_ Entry No 9 of _Sch-_U. of for which ton revenues received from that', 


the Schedule Taxes Roles framed under the 
1915-19 Act was “a tax on trade s , profes- 
sions and callings". In the Government of 
India Act, 1935, however, the restriction 
that the tax could be imposed only for the 
benefit of the local bodies was removed and 
Entry 49 of last IL which is reproduced 
below was very widely worded. — 


fax would be utilised. Mr. Axif Ansari has] 
placed reliance upon certain American cases.! 
I am not considering them because those 
decisions are based on the special provisions 
that exist In the States from which they 

14. It is trite that the basic difference 
between a tax and a fee Is that whereas a 


visions of Section 142- A of this Act’ 

(Die present entry, as already pointed cut 
jearher, is No. 60 of list 2. It is clearly 
{provided therein that the fax can be iti- 
Jposed for the benefit of a State also fa addi- 
tion to that of a local body. The legisla- 


— render a particular i 

and, therefore, the amount realised as fee 
must be expended In rendering that parti- 
cular service It Is well settled that the 
power to fax and consequently the taxation 
Itself would be presumed to be for public 
good and would not be subjected to any; 


Itive history of the fax shows that originally judicial review or scrutiny on that account, 
it was levied only for the benefit of or for See Atiahari Tea Company v. State of Assam, 

the purpose of a local body. Now It can AIR 1961 SC 232 at p, 254 and Emufi 

Jbe imposed also in order to augment the Rampur Coal Co. v. State of Orissa, AlB 

revenues of a Stats. That is why the ex- 1991 SG 459, para 9. 
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15. At this stage I would like to refer 
to the statement or the objects and reasons 
os mentioned in the Bill which ultimately 
became the Adhiniyam. It reads: , 

“As the outlay of the 4th Five-Year 
Plan of the State is to be more than double 
that of the Third Plan, it has become neces- 
sary to explore all sources of revenue. The 
present situation resulting from Pakistan's 
aggression on the country has further added 
to the State's responsibility. It is accord- 
ingly considered necessary in the larger in- 
terest of the community to impose a tax on 
professions, trades, callings other than agri- 
cultural and employments in the State. 

Caro has, however, been taken to ensure 
that the burden of the tax on the lower in- 
come group remains within the reasonable 
limits.” 

The statement of objects and reasons can 
he looked into in order to find out the rea- 
sons which induced the Legislature to 
enact the statute. See Gujarat University v. 

Sri Krishna Ranganath Mudholkar, APR 
19BS SC 70S, para. 10. 

16. Under Art 266 of the Constitution 

of India “all revenues received by the Gov- 
ernment of a State, all loans raised by that 
Government by the issue of treasury bills, 
loans, or ways and means advances and all 
moneys received by that Government in re- 
payment of loans shall form one consoli- 
dated fund to be entitled “the Consolidated 
Fund of the State”. Clause (2) of this Arti- 
cle provides that "all other public moneys 
received by or on behalf of the Gov- 

ernment of a State shall he credited to the 
public account of India Or the public ac- 
count of the State, as the case may be". 

Sub-clause (3) of this Article provides that 
"no moneys out of the Consolidated Fund 
of India or the Consolidated Fund of a 
State shall be appropriated except in ac- 
cordance with law and for the purposes and 
in the manner provided in this Constitu- 
tion”. It is thus dear that the revenues re- 
ceived from this tax would flow in the 
Icoffers of the State Government. Article 
j283 (2) of the Constitution provides that 
the custody of the Consolidated Fund of a 
'State and Contingency Fund of a State as 

also of any other money receipt and the dis- first place there is not enough material on 
.bursement of the same shall be regulated the record to show that, in fact, there 

tby law made by the State Legislature and * * — * 

[until provision in that behalf is made 
(shall be regulated) by rules made 
by the Governor. That being the 
position, it is dear that the tax in ques- 
tion has been imposed for the benefit of 
the State of U. P. and that the Adhiniyam 
does not suffer from the legal defect that 
it is not categorically stated therein that the 
tax is being imposed for the benefit of the 
State Government L therefore, find no 
merits in the second submission of the 
learned counsel. 
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because exemption from tax has been grant- 
ed to agriculturists and to the members of 
the Armed Forces in India. 

18. It is not correct to say that any ex- 
emption has been granted to agriculturists. 
An agriculturist who carries on a trade, pro- 
fession or calling in addition to agriculture 
would _ have to pay the tax. What has been 
done is that the tax has heen imposed on 
trade, profession and calling except the occu- 
pation or the calling of agriculture. Therefore 
it is not correct to say that the agriculturists 
f, av e been exduded from the operation of 
the Adhiniyam. The factual position is that 
the occupation of agriculture has been ex- 
cluded from the expression “callings” occur- 
ring in Section 8 of the Adhiniyam. It is 
frue that sub-section (4) of Section 5 of the 
Adhmiyam provides that "no tax shall he 
payable Jjy a member of the Armed Forces 
of India . There is thus a dear exemption 
given to the members of the Armed Forces, 

19. The question for consideration is 
whether the circumstance that the occupa- 
tion of agriculture has been excluded from 
the expression “callings” and the members 
of the Armed Forces of India have been 
exempted from the liability to pay the tax 
would render the provisions of the Adhi- 
niyam unconstitutional. 

20. It is well settled that the power to 
exempt is inherent in the power of taxation. 
Tax exemptions are normally made on the 
grounds of public policy. The submission of 
Mr. Asif Ansari is that from what has been 
stated in the legislature a large amount of 
money received as tax would be payable as 
loan or subsidy to persons carrying on agri- 
culture and it is contended that there could 
be no rational basis for excluding agricul- 
ture from the expression “callings . It is 
also contended that there is no rational 
basis for exempting the members of the 
Armed Forces in India. 

21. The burden of proving that the 
impugned Adhiniyam is discriminatory and 
is hit by Article 14 of the Constitution of 
India lies on the petitioners and the initial 
presumption is in favour of constitutionality. 
See Rani Ratna Prova Devi v. State of 
Orissa, AIR 1964 SC 1195, Para. 12. In the 


17. It is contended that the provisions 
of the Adhiniyam are discriminatory and hit 
by Article 14 of the Constitution of India 
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exists any discrimination. Therefore, be- 
cause of the vagueness of allegations and 
lack of sufficient particulars, it is not pos- 
sible to hold that the provisions of the 
Adhiniyam are discriminatory. See Pema 
Chibar v. Union of India, AIR 1966 SC 
442, Para. 12, Prabhudass Morarji Raj 
Kotiya v. Union of India, AIR 1966 SC 
1044, Para. 4 and Ajai Kumar Mukerji v. 
Local Board, AIR 1965 SC 1561, Para 7. 

22. That agriculture is a class by itself 
cannot be a matter of any doubt La the 
first place it cannot be comprehended in 
the expression “trade or profession or em- 
ployment” and it is very doubtful if it can 
be comprehended in the expression “call- 
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mg”. In Commissioner of Income Tax West 
Bengal v Vinai Kumar Saha!, AIR 19575 
SC 768, Para 95 it was said: 

‘The primary sense in which the term 
agriculture is understood is agar-field and 
Cultivation, ie.the cultivation o£ the field 
and the term is understood only in that 
sense, agriculture would be restricted only 
to cultivation of the land in the strict sense 
of the term meaning thereby tilling of the 
land, sowing of the seeds, planting and 

similar operations on the land 

They are operations to be performed 
after the produce sprouts from toe land, 
e. g., weeding, digging of toe soil around 
the growth, removal of undesirable under- 

r th3 and all operations which foster 
growth and preserve the same not only 
from insects, pests but also from depreda- 
tion from outside, tending, pruning, cutting, 
harvesting and rendering the produce fit 
lor too market", 

23, That being the nature of agricul- 
tural activity it appears to mo that even if 
Section 3 had not so expressly provided the 
vocation of agn culture would be outside 
the scope of “profession, trade, calling and 
employment”. It is true that in Section 3 
the words other than agriculture have been 
used, but, to my mind, that is by way of 
abundant caution and with a view to make 
express what was already implied. In no 
case, can the occupation of agriculture be 
included in the expression “trade or profes- 
sion or employment”. I have given mv rea- 
sons for saying that normally it would not 
be comprehended even in the expression 
“calling But, since there was the remote 
possibility of some confusion being caused 
m the sense of including it m the expres- 
sion "calling* the legislature has made 
dear what was already implied by expressly 
excluding agriculture. 

24. To my mind, the exclusion of agri- 
culture, from the ambit of Section 3 of the 
Act does not, m any manner, amount to 
discrimination as it is a class by itself. li 
toe legislature thought it proper to exclude 
that class it is a matter of policy over 
which the courts have no control. See 
Ondh Sugar Mills v. State of TJ. P, AIR 
1960 All 136 (FB) Para 47. Even if it be 
assumed that from the amounts realised by 
way of this tax considerable sums would ha 
pain to farmers and agriculturists by way 
of subsidy or loans it would not render the 
provisions of adhiniyam discriminatory. It 
is well known that the most serious problem 
before the country today is to increase the 
food production In fact, the survival of the 
country depends upon_ whether or not she 
can solve the food crisis Therefore, any 
subsidy or any loan paid to a farmer or an 
agriculturist with a view to help him to 
increase toe agricultural production of the 
country would not only be a justified act 
but would be a worthy act. In this connec- 
tion I would like to point out the provisions 


of Article 48 of the Constitution which 
reads. 

"The State shall endeavour to organise 
agriculture and animal husbandry on 
modem and scientific lutes and shall, in 
particular, take steps for preserving and 
improving the breeds, and prohibiting the 
slaughter, of cows and calves and othei 
milch and draught cattle.” 

That our country has still primitive and 
outmoded method of agriculture is well 
known. Therefore, any step taken to 
modernise agriculture and to increase food 

f . induction m the country fs fully justified, 
t may be giving a fillip to it by excluding 
agricultural income from taxation in the 
Adhimyam. 

25. It is not correct to say that the 
agriculturists, or fanners are being treated 
as a privileged r-lass and are not being sub- 
jected to taxation. The case of agricul- 
turists by toe very nature of toeir oecwpa,- 
bon has got to be separately treated They 
have been subjected to ceding laws by tha 
enactment of U, P. Ceilings on Land Hold- 
ings Act. They have to pay land revenue 
and a surcharge has been imposed on them 
by virtue of too provisions of Vnhat Jot 
Kar Adhimyam, 1963. 

26. Similarly the Armed Forces are also, 
a separate Class from others. It is a matteil 
of policy not to subject them to this Adhi-J 
njyam. Considerations for doing so may bel 
many: one may be the hard duty the armed 1 
forces have to perform, the other may be 
disproportion between their salary ana the 
nsk involved m their duties, too third may 
be the call of the highest sacrifices from 
them including toe laying down of their 
lives for the country. The statement of 
aims and objects shows that people were 
called upon to bear this tax Burden inter 
aha on the ground of financial strain caused 
by Pakistani aggression. The armed forces 
having already borne the burden in the 
shape of laying down of their lives, limbs 
and security, during the Pakistani war too] 
exemption in their favour was not only 
logical but irresistible and imperative. 

27. Article 14 forbids class legislation 
but not reasonable classification for tha, 
purposes of legislation. It is well settled 
that there are two conditions for passing 
the test of permissible classification. One 
of them is that the classification most be 
founded on intelligible differentia which 
distinguish person or thing that are grouped 
together or others left out of toe group and 
the second one is that the differentia must 
have a reasonable nexus to toe object 
sought to be achieved by the statute to 
question. 

28. The classification may be founded 
on geographical basis or according to the 
objects or occupations of life. So long as 
there is ' equality and uniformity witbto 
each group toe law will not be condemned 
ss discriminatory. In my judgment, the* 
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Adhiniyam satisfactorily 
both the tests. 

29. The power of the legislature to 
classify is of wide range and is flexible so 
that it can adjust its system of taxation. 

30. In the present case, the submission 

comes to this that inasmuch as die State TVJT'inlf 3 ' ua cnea as illustrative cases. In 
has taxed something it ought to have taxed Alfl 1962 SG 1.733 (supra) the alleged dis- 
every thing, a submission which must crimination was between the two snecies of 


India. There have been a very large num- 
,° j 9? ses where the Supreme^ Court 
rejected the submissions challenging the 
validity of an Act on the ground of <£! 
cnmmahon It is not_ necessary to repro- 
duce all of those decisions here and only 
frT-Scfe illustrative cases. In 


necessarily be rejected. In tax matters “the 
State is allowed to pick and choose dis- 
tricts, objectives, persons, methods and even 
rates for taxation if it does so reasonably”. 
(See Willis on Constitutional Law p. 587), 

31. In East India Tobacco Company v. 
State of Andhra Pradesh, AIR 1962 SC 
1733, Para. 4 it was observed: 

“But in deciding whether a taxation law 
is discriminatory or not, it is necessary to 
bear in mind that the State has a wide 
discretion in selecting the persons or ob- 
jects it will tax, and that a statute is not 
open to attack on the ground that it taxes 
some persons or objects and not others. It 
is only when within the range of its selec- 
tion the law operates unequally and that 
cannot be justified on the basis of any valid 
classification that it would bo violative of 
Article 14”. 

It is not necessary to multiply authorities 
because the principles on which such ques- 
tions are decided are well accepted. I have 
already said above that the two tests laid 
down by the courts of law have been com- 
plied with in the present case ; I am, there- 
fore, • satisfied that the provisions of the 
Adhiniyam are not discriminatory and are 
not hit by Article 14 of the Constitution of 

Where the annual gross income — 


. uic twu species 

the same article 1 . e., tobacco and ” the law 
was held valid In Orient Weaving Mills 
g* j. td - . v \ Union of India, AIR 1963 SC 

°£T? abon T 35 between 

cotton fabrics produced by co-operative 
society formed of owners of cotton 
power looms and cotton fabrics pro- 
duced by the mills. The proposed excise 
duty was held to be valid. In British India 
Corporation Ltd. v. Collector of Central 
Excise, AIR 1963 SC 104, the classification 
between big manufacturers of footwear and 
small manufacturers was upheld for the pur- 
poses of excise duty. 

32. I find no merits in the submission 
that the Adhiniyam is confiscatory in its 
nature. The submission is based on a wrong 
assumption that the gross income of a per- 
? on J? taxed. I have already shown earner, 
in this judgment that the maximum amount 
of tax which a person can be charged 
however high ms income may be is' 
Rs. 250. The levy of such a small amount! 
cannot be said to result in the provisions of 
the Act being confiscatory. I have already 
pointed out that the gross annual income is 
the yardstick to measure the tax liability 
and not the subject-matter of taxation. I 
am reproducing below the Schedule giving 
the rates of tax: 


(1) exceeds Rs. 8,500 but does not exceed Rs. 4,000 

(2) exceeds Rs. 4,000 but does not exceed R 3 , 5,000 
(8) exceeds Rs. 5,000 but does not exceed Rs. 6,000 
(4) exceeds Rs. 6,000 but doe3 not exceed Rs. 7,000 
(6) exceeds Rs. 7,000 but does not exceed Rs. 8,000 

(6) exceeds Rs. 8,000 but does not exceed Rs. 9,000 

(7) exeeeds Rs. 9,000 hut does not exceed Rs. 10,000 

(8) exceeds Rs. 10,000 but doe3 not exceed Rs. 11,000 

(9) exceeds Rs. 11„000 but does not exceed Rs. 12,000 

(10) exceeds Rs. 12,000 ... — 


Amount of Tax 
Rs. 

... 12 
... 86 
... 60 
... 84 
... 103 
... 182 
... 156 
... 186 
... 216 
... 250 


It would appear that on a gross income 
of Rs. 3,500 to Rs. 4,000 all that is 
payable is a sum of Rs. 12/, and on a gross 
income of Rs. 4,000/- to Rs. 5,000/- a sum 
of Rs. 36/-. Similarly on a gross income of 
Rs. 5,000/- to Rs. 6,000/- the sum payable 
is Rs. 60/-, and on a gross income of 
Rs. 11,000/- to Rs. 12,000/- the sum pay- 
able is Rs. 216/-. The rates giveu in the 
Schedule are not high or excessive. Conse- 
quently, the argument that the Act is con- 
fiscatory in its nature must be rejected. 

33. Submission no. V has been made 
only by Sri Bashir Ahmad who has ap- 
peared in Writ Petition No. 2598 of 1966. 


gross income may 


It is contended that the 
not be a correct index of the actual income 
and in a case where the gross income is 
Rs. 15,000/- the net income may only be 
Rs. 3,000/- Assuming it is so, the amount 
of tax would still not exceed Rs. 250/-. 
There are no merits in the submission of 
Mr. Bashir Ahmad that in a case like this 
there is a prospect of the business of the; 
assessee being completely ruined on account] 
of heavy taxation. His argument that the, 
Act is nit by Article 19 of the Constitution, 
therefore, cannot be accepted. Besides, the! 
Adhiniyam was passed after the Emergency! 
had been enforced with the result that the 
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provisions of Article 19 stand suspended 
under the provisions of Article 853 of the 
Constitution. It Is contended that inas- 
much as there is no provision for making 
a reference to the High Court on a question 
of law and no appeal has been provided 
against the order of assessment In respect 
or escaped Income the provisions of the Act 
are hit by Article 19 (1) (f) and (g) as 
also Article 31 of the Constitution of India. 
I am unable to agree as I see no application 
either of Article 19 or Article 31 to the 
case before us. Mr Bashir Ahmad also con- 
tended that it is not quite clear whether 
the impugned tax would fall under Entry 82 
of List I or Entry 60 of List II Ha further 
submitted that the Adhmiyam conflicts 
with the Indian Income Tax Act and for 
that reason by virtue of the provisions of 
Art. 254 of the Constitution the Income-tax 
lAct would supersede the Adhmiyam. The 
submission is cased upon a wrong assump- 
jtion. I have already stated earlier that the 
[impugned tax is not a tax on income and 
[that it clearly falls under Entry GO of List 2. 
‘It is next contended tliat tho present tax 
being one on income it should be collected 
by the Union of India under tho provisions 
of Ait. 270 of the Constitution and inasmuch 
as it has to bo collected by the Statu, the 
Adhuuyam fa void. I have already said 
above that it fa fallacious to consider the 
tax m question to be a tax on income. 
There is, therefore, no application of Arti- 
cle 270 of the Constitution. Mr. Bashir 
Ahmad also contended that the present Act 
fa hit by Article 269 (1) (£) and (g) of the 
Constitution. I find no substance in the 
[submission. Article 269 deals with taxes 
|and duties enumerated in Clauses (a) to 
'e) of that provision and the impugned tax 
toes not fall in any one of them I have 
laot been able to appreciate the submission 
of Mr. Bashir Ahmad that the Act fa bit by 
[Article 301 of the Constitution. Article 301 

ads — - 

“Subject to the other provisions of this 
part, trade, commerce and intercourse 
throughout the territory of India shall be 
free." 


What is intended by the expression “shall 
be free" is not that no tax shall be payable 
on trade, professions, callings, and employ- 
ments which u expressly provided 
for by Article 276 of the Constitution but 
that an Indian will be free to cany on 
trade, commerce and intercourse in any 
part of the country. 'I find no substance in 
any of these submissions of Sn Bashir 
Ahmad. 

34. In the end it was also contended 
on behalf of Sri Anand In Writ Petition 
No 3044 of 1966 that the salary paid to 
him comes out of the Consolidated Funds 
of India and goes straight to his Bank and 
inasmuch as he can draw it In any part of 
India including a place outside U P. he fa 
not liable to pay the tax. The tax fa not 
on salary but on employment and so long 


as Sri Anand fa employed in U, P. I do not 
see how ha can escape the tax liability. No 
other submission has been made before me. 

35. As I find no merits in any of the 
submissions made before me I dismiss the 
writ petitions but direct the parties to bear 
their own costs. 


33. S. C. MANCHANDA J.« I agree. 

37. SI. H. BEG, J. r I have had tha 
benefit of reading the Judgment of 
my learned brother Jagdish Sahau 
I respectfully concur with the con- 
clusions readied there. I may, however, 
deal with some of the questions raised, 
relating to the validity of the Uttar Pradesh 
Vnttg Vyapar, Ajivika Aur Sevayojan Kar 
Adhmiyam, 1965, (hereinafter referred to as 
tho Axlhmiyam), as they appeared to mo 
Questions raised in tho course of arguments 
before us may be divided into three types. 
Firstly, there were questions about the 
nature of what are described as taxes on 
“professions, trades, callings and employ- 
ments" m Entry No 60, List H of the 
Seventh Schedule to our Constitution. 
Secondly there were questions relating to 
the presence or absence of the objects or 
purposes of the Adhmiyam and tho 
ensuing legal consequences Thirdly, there 
were questions arising from particular provi- 
sions of the Adlumyam which could, apart 
from the objects Of tho Adhmiyam, affect 
the validity of the Adhmiyam. 


38. With regard to tho nature of the 
taxes on professions, trades, callings and 
employments, the main submission on be- 
half of the petitioner was that the Adhi- 
niyarn, having imposed what was really in- 
come-tax and not a tax on trades, profes- 
sions and employments was beyond the 
legislative competence of the U. P. State 
Legislature. Reliance was placed on Dis- 
tort Board, Famikhabad v. Prag thitt, AIR 
1948 All 382, where Mali, C J., observed: 

A tax on professions, trades, callings or 
employments may not be a graduated tax 
according to the income earned from the 
profession, trade, calling or employment. In 
that case it would be more in the nature of 
a licennng fee It may again be a graduated 
tox ana if it is on the basis of income 
derived from professions, trades, callings or 
employments and is payable only if there is 
income, a senous question for considera- 
tion may anso whether it fa anything other 
than income-tax”. 


In this very case it was pointed out: “When 
a tax fa a graduated tax calculated on the 
basis of so many pies per rupee of the 
income made from business and property, 
then the line of demarcation between a tax 
on “income" and a tax on 'circumstances’ 
becomes narrow and they almost converge 
“By applying what fa called the pith and 
substance rule, Malik, C. J concluded that 
“the fundamental difference between a tax 
on 'income’ and a tax on ‘circumstances and 
property’ fa that income-tax only bo 
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levied if there is income and if there is no 
income, no tax is payable but in the case 
of Circumstances an a Property Tax, where 
a man’s status has to be determined his 
total business turnover may be considered 
for purposes of taxation, though he may 
not have earned any taxable income. “That 
was a case of tax on circumstances and pro- 

E erty imposed under the V. P. District 
cards Act, but such a tax vras held to be 
a composite tax in eluding within its ambit 
taxes on professions, trades, and employ- 
ments. 

89. In Western TJ. P. Electric Power 
and Supply Company Ltd. v. Town Area 
Jaswantnagar, AIR 1957 AD 483, which 
also related to a tax on eircnmstances and 
property, it was observed by Srivastava, J. ! 

“An obvious distinction exists between a 
tax on trades, callings or professions and a 
tax on income arising from a trade, calling 
or profession. If a tax is imposed on a 
trade, calling or profession it will have to 
be paid by any person practising that trade, 
calling or profession, whether he derives 
any income from it or not 

It will be a tax on the trade, calling or 
profession itself. Such a tax may certainly 
be called a tax in respect of professions, 
trades, or callings but it cannot by any 
means be said that it relates to a tax on 
income. In respect of such a tax, no ques- 
tion can arise about its being invalid on 
the ground that the State^ Government had 
no authority to impose it.” 

40. . We may also glance at the decision 
of the other High Courts on this subject 
In District Council Bhandara v. Kishori Lai, 

AIR 1949 Nag 190 it was held by the 
Nagpur High Court that a tax imposed by 
a District Council at the rate of three 
pies per "Khandi" on persons carrying on 
the trade of husking, milling or grinding of 
grains was a tax on profession, trade, call- 
ing, or employment The Madhya Bharat 
High Court in Sri Krishna v. Ujjain Munici- 
pality, AIR 1953 Madh Bha 145, held that 
a tax on cinema performances was within 
the purview of Article 276 of the Constitu- 
tion and subject to the limit imposed by 
Article 278 (2) of the Constitution. A Divi- 
sion Bench of the Saurashtra High Court 
however, criticised the view taken in Sri 
Krishna’s case AIR 1933 Madh Bha 145 
(supra) by the Madhya Bharat High Court 
on the ground that it ignored the specific 
Entry No. 62 of List II of Sch. VII relating 
to taxes on entertainments. . The Saurashtra 
High Court observed in K. C. Shah v. Pali- 
tana Municipality, AIR 1955 San 90. 

“The true test for determining whether a 
particular tax is a tax on ‘calling' referred 
to in Article 276 of the tax on entertain- 
ments” under Item 62 of the State list is to 
ascertain the incidence of the tax. If the 
incidence falls cm the person because he is 
engaged in the business of providing the 
entertainment for profit, it is a tax on his 
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calling; but if the' incidence of the tax 
fails^ on the particular entertainment irres- 
pective of whether the person providing 
the entertainment follows that callin g or 
not then it is a tax on the entertainment 
and falls within Item No. 82 of the State 
list and as such will not be hit by Art 276. 
If for instance the tax is to be paid on a 
cinema show irrespective of whether it is 
given by a professional exhibitor or by ono 
following a different calling, e. g. by a 
charitable society to raise funds for a 
charity, it is obvious that the tax can only 
be regarded as a tax on entertainment and 
not a tax on calling, for what is taxed is 
not the calling of the person providing the 
entertainment but the entertainment itself", 

41, A Division Bench of the Bombay 
High Court, consisting of Shah and 
Gokhala, JJ. in the Municipality of Chopda 
V. Motilnl Manik Chand, AIR 1958 Bom 
487 held that the concept of a ‘trade’ 
found in Article 276 of our Constitution 
covered the case of a manager of a pressing 
factory whose liability to pay tax was com- 
puted by reference to the number of bales 
presssed by the manager within the limits 
of the taxing municipality. It was observed 
there: 

‘It is evident that the connotation o! 
‘trade’ is not limited to an occupation 
which primarily concerns itself with sale 
and purchase of goods. Pursuit of a skilled 
employment with a view to earn profit^ 
such employment not being in the nature 
of a learned profession or agriculture, must 
be regarded as enagaging in ‘trade’ within 
the meaning of Art. 276 of the Constitution. 

A skilled occupation which involves the 
application of manufacturing processes to 
a commodity submitted to the person carry- 
ing on the occupation must, therefore, be 
regarded as trade. Evidently for remunera- 
tion the plaintiffs undertake by mechanical 
process to press cotton into bales and the 
tax levied from them is in respect of the 
pursuit of that activity”. 

In T. K. Abraham v. State of Trav-Co., 
AIR 1958 Ker 129 a Full Bench of the 
Kerala High Court held: 

"The base ’ of a tax — the object or 
objects to , which the tax applies, ■ such as 
the ‘sales value’ of tangible property or the 
‘net income’ of an individual provides the 
chief element of distinction Between the 
various tax forms obtaining in modem com- 
munities. The base of a profession tax, that 
is, of the taxes under Entry 60 of the State 
List, is either the occupation itself or the 
income derived therefrom. That is why the 
Taxation Enquiry Commission (1953-1954) 
says: 

"Basic to the levy of the profession tax is 
a classification of the ‘assessees according to 
profession or income or both.’ 

It is became a profession tax may savour 
of a levy on mcome that Cl. (1) of Arti- 
cle 276 takes care to say: 
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•Notwithstanding anything in Art 246, 
no law of the legislature of a State relating 
to taxes for the benefit of the State or of 
a municipality, district board, local board or 
other local authority therein in respect oi 
professions, trades, callings or employments 
shall be invalid on the ground that it relates 
to a tax on income’ 

The base, as we understand it, of the 
levy impugned is neither an occupation nor 
the income derived therefrom, but the 
commodity concerned, namely, the tobacco 
stocked by the licensee In other words, 
the tax with which we are concerned is a 
tax not on an occupation or its income but 
a tax on a commodity”. 

42 The Madhya Pradesh High Court in 
Mohaalal Hargovmd v. Gram Panchayat 
Nagod, AIR 1962 Madh Pra 136 pointed 
out that “a tax on trade, calling and pro- 
fession must have as its base either the 
occupation itself or tho income derived 
therefrom and that the classification of 
assessees in tho levy of a tax on trade, call- 
ing, and profession is according to the pro- 
fession or income or both." It held a tax 
graduated according to the number of 
bins manufactured to be an excise duty 
outside the purview of Article 276 of the 
Constitution A Division Bench of the 
Patna High Court m Calcutta Chemical 
Company Ltd. v Bhagalpur Municipality, 
AIR 1962 Pat 465 held a tax on Joint 
stock companies transacting business 
graduated according to the capital value of 
the shares to be covered by Article 276 of 
the Constitution. It appeared that to that 
case a licence was also issued to the tax- 
paying company. 

43 Recently, in Bharat Kala Bhandar 
Ltd. (Pvt) v Municipal Committee, 
Dbamangaon, AIR 1966 SC 249 at p 257 
it was observed by Mudholkar, J-, ex- 
pressing the majority opinion. 

“Taxes on professions, trades, c all ings and 
employments are taxes on income and are 
thus outside the provincial and now State 
lists and belong exclusively to Parliament 
and before that to the Central Legislature 
Yet under a large number of laws enacted 
before the Government of India Act, 1935, 
came into force, power was conferred on 
local Government and local authorities to 
impose taxes on such activities This 
was obviously in conflict with Section 100 
of the Government of India Act. When 
this was realised S 142-A was enacted by 
the British Parliament which saved the 

E wer conferred by pre-existing laws but 
uted the amount payable to Rs 50/* 
after 31st March, 1939 A saving was made, 
however, of pre-existing laws subject to 
certain conditions with which we are not 
concerned. The provisions of this section 
halo been substantially reproduced in 

Article 276 of the Constitution with the 
modification that the upper limit of such 
tax payable per annum would be Rs. 250/- 
instead of Rs 50/-”. 


Therefore, it appears that, although the 
Supreme Court held that taxes on profes- 
sions, callings, and employments, may be 
viewed as taxes on income, yet such taxes 
were immune from attack if the permissible 
limits imposed V Article 270 (2) of the 
Constitution were not transgressed by the 
State Legislature. The above mentioned 
decision of the Supreme Court seems to 
have taken the wind out of the sails of the 
contention that a tax, if It is substantially 
one on income, is invalid on the ground 
that it is not contemplated by Entiy 60 ol 
List If of the Seventh Schedule. Hence, it 
does not appear necessary to embark upon 
any detailed discussion about the origins 
and nature of taxes on professions, trades, 
callings and employments. 

44. It is possible that if some research 
was carried out into the origins of these 
taxes they may be shown to be related m 
some way to the impositions made by 
local satraps and landlords under a feudal 
set up upon the "reyaya” living on their 
Abadi lands and carrying on what were 
considered lonely but lucrative callings. 
Such, for example, was "Kargahi" (See 
Bilgramis’ Commentary on the U P. Ten- 
ancy Act, 1939, 3rd edition, p 656) imposed 
on weavers These exactions were sought 
to be connected by zammdars to tho use of 
their lands, but, as we know, they were 
declared illegal by State legislation, when 
its administrative machinery developed, be- 
cause such levies were considered to he 
in the nature of taxes which were within 
the exclusive province and competence of 
governmental - agencies, including the local 
government authorities, to make 

45. Originally, such taxes or impositions 
may have resembled licensing fee and may 
have had an element of quid pro quo in 
the shape of some protection given or ser- 
vice rendered or amenity provided in re- 
turn by the taxing authority. It was point- 
ed out by Gajendragadkar, J in AIR 1991 
SG 459 that compulsion to pay attaches to 
both licence fee and taxes, and that there 
is a concept of a ‘quid pro quo’ between 
the tax payer and the public authority lying 
behind a tax also, but the difference is that 
taxes are not earmarked for particular pur- 
poses as the licence fee is, and there is no 
need to show a reasonable co-relabonsfup 
between the collections of tax and the 
expenditure incurred on some purpose as 
there is in the case of licence fee. 

46. No tax similarly described in the 
Constitution of any modem country has 
been brought to our notice. Taxes on pro- 
fessions, trades, callings and employments 
seem to belong to a penod when the 
modem system of an income tax had not 
been developed^ and adopted. These taxes 
appear to be indigenous in origin and 
growth. Looking back, all we can say with 
certainty is that these taxes were a well 
recognised class of taxes imposed by local 
authorities when the Government of India 
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Act, 1919, was passed. A table, given in 
P. Mukerji’s Indian Constitutional Documents 
(1600-1918) at p. 674, shows that these 
taxes constituted a regular source of in- 
come of local authorities all over India in 
1912. These taxes are mentioned in the 
Government of India Acts of 191p 
1935. We also know that the British Parlia- 
ment had to sanction, by introducing Sec- 
tion 142-A in the Government of India Act 
of 1935, the levy of such taxes, witinn /the 
prescribed limits, by Provincial Lec- 
tures, because it was realised that they 
would be substantially taxes on income, and, 
therefore, fall within the competence of the 
Central Legislature exclusively. 

47. The result of this survey is that we 
cannot deny to a tax the character of a tax 
“in respect of professions, trades, callings 
and employments” merely because its inci- 
dence is on income. The object and nSect 
of all taxation is to bring money “to the 
coffers of the taxing authorities. Its mca 
dents will naturally be on the incomes of 
assessees where the assessees have mcomes. 
The &come could also be a very convenient 
yardstick for such a tax. Its f cideuce on 
income will not determine the legal charac 
ter of a tax otherwise covered by Art 47. 
£ order to establish the character of such 

a tax two tests may be applied, one, , y 

determining positively whether & ® q or 
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them unless such a requirement could 
foimd in our Constitution. 

49. Learned counsel for the petitioners 
contended that words used in Art, 276 of 
the Constitution necessarily meant that the 
object or purpose of a taxing measure cover- 
ed by it must be specified in the enactment 
itself or else it would not be possible to 
hold that the enactment passes the tests re- 
quired by Article 276 of the Constitution. 
It was contended that Article 276 of the 
Constitution is a special provision in this 
respect: A comparison was sought^ to be 
made with the exercise of the State’s power 
of Eminent Domain, dealt with in Art. 31 
of the Constitution, which has to pass the 
test of a public purpose. It was urged that 
a taxing measure, to be covered by the ex- 
ception made in the special case of certain 
lands of “tax on income” permitted by Arti- 
cle 276. must, similarly, be shown to be 
“for the benefit of the State or of a munici- 
pality, district board, local board or other 
focal authority”. In other words. Art. 276, 
of the Constitution laid down a positive re- 
quirement of a taxing measure falling under 
ft, and it was submitted that the fulfilment 
of this requirement was a condition prece- ( 
dent to the validity of an enactment cover- 
ed by Art. 276. It was contended that there 
would be no means of judging whether the 
requirement was fulfilled unless the enact- 
ment itself stated what the benefit was or 
at least mentioned that the enactment was, 
for the benefit of the State. 

50. The comparison between Arts. 276 
and 81 of the Constitution is not apt 
Article 276 is an -empowering provision 
which authorises a species of taxation. 
Article 31 occurs in Part III relating to 
fundamental rights and contains _ limitations 
on the powers of the State and is meant to 
safeguard basic rights of citizens against 
deprivation of property without complying 
wim certain requirements. Moreover, Arti- 
cle 31(5) specifically mentions that Article 
31(2) permitting acquisition of property 
only for a public purpose will not affect 
the provisions of any law made by a state 
“for the purpose of imposing or levying any 
tax’L No authority was shown to us tor 
the proposition that the public puipose must 
itself be expressly stated, and specified in 
any enactment seeking to deprive citizens of 
their property and that it cannot be gathered 
from the provisions of the statute itself. It 
also seems impossible to contend that 
benefit of the State or a local Government 
body could not constitute a pubbc purpose. 
It must be presumed that taxes collected for 
a State or local authority are for its bene- 
fit. Such benefit can only be a .public and 
not a private purpose. This is inherent m 
tire vety nature Ld definition of “taxation 
viewed as a process authorised by law. 
Alvar’s Law Lexicon correctly states. 

“The terms ‘tax’ and ‘taxes’ have been 
fined as a rate or sum of money _ assessed 
on the person or property of a citizen by 
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Government for the use of the nation or 
State, burdens or charges imposed by the 
legislative power upon persons or property 
to raise money for public purposes, and the 
enforced proportional contribution of per- 
sons and property levied by authority of 
the State for the support of Government 
and for all public needs." 

The very first definition of the term “taxa- 
tion" riven in “Words and Phrases” (West 
Publishing Co publication), VoL 41, 1st 
“absolute conversion of private property to 
public use". 

51. Mr Jagdish Swarup, appearing for 
one of the petitioners, contended that the 
term "benefit of the State” bad a narrower 
connotation than “public purposes". Even 
if this contention were accepted, it will only 
mean that the imposition contemplated by 
Article 276 of the Constitution has to 
satisfy a narrower test to be a tax under 
it and that test is satisfied here. After exa- 
mining the possible implication of the word 
for the benefit of the State . ...or other 
local authority" used in Art. 270 of the 
Constitution, it is difficult to come to any 
conclusion except that these words were 
used only to describe the taxing process 
adopted by the various authorities covered 
by Article 276 of the Constitution. The 
words could not have been used to impose 
the need to specify. In the enactment itself, 
some special benefit to the taxing organs. 
As already indicated, the concept of tax It- 
self necessarily implies benefit to the taxing 
public organs. It is not possible to read 
into these words any restriction upon taxing 
power by requiring the specific mention of 
the benefit to the taxing authority. 

52. It was submitted that the purposes 
of the tar, m found in the preamble, were 
illusory. It was contended that the war 
with Pakistan was over long ago and that 
the Fourth Five-Year Plan for which 
money was sought to bo raised, was intend- 
ed for the benefit of particular classes of 
persons who did not need such help. Peti- 
tioners’ arguments revolving round the pre- 
amble assumed that a statement of the con- 
text m which the need to augment the ra> 
venue of the State arose constituted a state- 
ment of the purpose of the Adhmiyam An 
examination of the preamble reveals that 
it only sets out the reasons why the need to 
tap new sources of taxation arose, but the pur- 
pose of the Adhmiyam, as stated in pre- 
amble, was to increase the revenues of the 
State, If, as already .indicated, the bene- 
fit to the State from taxation is itself an 
object inherent in the very concept of a tax, 
an explanation of the context in which some 
tax was required could not constitute the 
object Even if one were to assume that 
the reasons for which new sources of taxa- 
tion were to be tapped could be viewed as 
objects of the tax, one can find nothing in 
those objects to invalidate the tax. The 
discharge of financial obligations resulting 
from the waging of a vrar with Pakistan in 


the past or the contemplated expenditure fa 
be incurred on socialistic pla n ning by a wel- 
fare State are not illegal activities, for which 
money could not bo raised by taxation. 

53. Our attention was drawn to tia 
actual proposals contained in the Fourth 
Five-Year Plan which, according to thfl 
affidavits filed on behalf of the petitioners, 
provide for loans to individuals carrying ca 
agricultural activities. It was urged that 
this meant that money was being raised far 
the private benefit of individuals of a parti- 
cular class and not far the benefit of the 
State or the public at large. This submis- 
sion overlooks that disbursements of money 
by the State are bound to benefit some indi- 
viduals. Individ ual* are also members ol 
the public. Moreover, we are not concern- 
ed m the cases before us with the sound- 
ness of the Fourth Five-Year Flan. There 
is no law which prohibits making of plans 
for the development of agriculture. Indeed, 
it is considered the foremost duty of modem 
socialistic States to formulate p lans and no 
one can deny the primary need to develop 
agriculture in these days of acute food 
shortage. These questions, however, would 
not directly anse in the case once it is held 
that taxation need have no purpose beyond 
that of increasing revenues of the State If 
the legal position is that a tax, unlike ft 
licence fee, is not earmarked for any parti- 
cular purpose but its proceeds must go into 
what is known as the Consolidated Fund, 
the statement of needs or of the occasion 
for the tax m the preamble to a. taxing 
measure does not convert that need or occa- 
sion into what can be legally looked upon 
as the purpose of the tax. 

54. In an attempt to show that the Adhi- 
niyam was a colourable piece of legislation 
and a “fraud upon the Constitution , a re- 
ference was made to report of the Finan- 
cial Commission submitted in 1961 where 
it was pointed out that expenditure on plans 
by States needed better control and rational* 
isahon and that States tended to develop 
“an_ allergy to tap resources in the rural sec- 
tor". It was submitted that the Adhmiyam 
was motivated by a desire to favour the 
rural population as compared with the 
urban population so that the Government 
which Drought in the measure may not lose 
votes Such vague and general assertions 
are more in keeping with political polemics 
and cannot provide grounds for holding that 
die Adhmiyam was destgned deliberately to 
injure any particular classes or sections ana 
to benefit other particular classes or sections 
of the population. 

53. We are then asked to consider ihfl 
provisions of the Adhmiyam itself in order 
to apply the well-recogmsed mode of fudg- 
ing whether the provisions of an enactment 
are hit by Article 14 of the Constitution 
after ascertaining the object of an enact- 
ment. From amongst die decisions atedon 
tins mode of applying Article 14, it is suffi- 
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cient to quote from Kangshii Haidar v. Stats 


Of West Bengal, AIR 1980 SC 457, where 
Gajendragadkar, J., observed (at p. 464): 

in considering the validity of the im- 
pugned statute on the ground that ft vio- 
lates Art 14 it would first be necessary to 
ascertain the policy underlying the statute 
and the object intended to be achieved by 
it In this process the preamble to the Act 
end its material provisions can and must be 
considered. Having thus ascertained the 
policy and the object of the Act the Court 
should apply the dual test in examining its 
validity: Is the classification rational and 
based on intelligible differentia; and, has 
the basis of differentiation any rational 
nexus with its avowed policy and object? 
If both these tests are satisfied, the statute 
must bo held to be valid; and in such a 
case the consideration as to whether the 
same result could not have been better 
achieved by adopting a different classifica- 
tion would be foreign to the scope of the 
judicial enquiry. If either of the two tests 
is not satisfied the statute must be struck 
down as violative of Art. 14.” 

56. It was urged that even if the prfma 
facie object of taxing statute is to augment 
the revenue of the State, as it is in the pre- 
sent case, the classification found in the 
provisions of the Adhiniyam is not such as 
to satisfy or serve the object but frustrates 
ft largely by exempting from the ambit of 
the Adhiniyam such a wide and relatively 
better-off section of the population. as that 
of persons who earn their livelihood by the 
pursuit of the agricultural activities. It was 
also urged that the exemption of the mem- 
bers of die Armed Forces of India could 
not be justified if the test mentioned above 
were applied. Speaking for myself, the 
contentions appeared to be serious enough 
to raise doubts whether the Adhiniyam is 
not hit by Article 14 of the Constitution, 
but the consideration which has prevailed 
with me was that mere doubts are not 
enough to justify the declaration of a sta- 
tute as void in view of the presumption of 
constitutionality and the strong terms in 
which such a presumption has been re- 
peatedly affirmed by Courts. 

57. In R. K. Dalmia v. Justice TendoBcar, 
AIR 1958 SC 538, the Supreme Court sum- 
marised the propositions which may be de- 
duced from the decisions of the Supreme 
Court It said: 

“The decisions of this Court further estab- 
lish— 

(a) that a law may he constitutional even 
though it relates to a single individual if, 
on account of some special circumstances or 
reasons applicable to him and not applicable 
to others, that single individual may be 
treated as a class by himself; 

(b) tha t there is always a presumption in 
favour of the constitutionality of an enact- 
ment and the burden is upon him who 
attacks it to show that there lias been a dear 
transgression of the constitutional principles; 
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t ^ nmst be presumed that the 

Legislature understands and correctly ap- 
preciates the need of its own people, that 
its laws are directed to problem! made 
manifest by experience and that its discrimi- 
adequate grounds; 

. WJ that the Legislature is free to recog- 
nise . degrees of harm and may confine its 
restrictions to those cases where the need 
is deemed to be the dearest; 

(e) that in order to sustain the presump- 
tion of constitutionality the Court may take 
into consideration matters of common 
knowledge, matters of common report, the 
history of the times and may assume every 
state of facts which can be conceived exist- 
ing at the time of legislation; and 

(f) that while good faith and knowledge 
of the existing conditions cm the part of a 
Legislature are to he presumed, if there is 
nothing on the face of the law or the sur- 
rounding circumstances brought to the 
notice of the Court on which the classifica- 
tion may reasonably be regarded as based, 
the presumption of constitutionality cannot 
be earned to the extent of always holding 
that there must be some undisclosed and 
unknown reasons for subjecting certain indi- 
viduals or corporations to hostile or discrimi- 
nating legislation. 

The above principles will have to be con- 
stantly borne in mind by the Court when ft 
is called upon to adjudge the consti- 
tutionality of any particular law attacked as 
discriminatory and violative of the equal 
protection of the laws.” 

58. A consideration to which I attach 
importance is that Entry No. 46 of List II 
of the Seventh Schedule enables the Legis- 
lature to impose taxes on agricultural in- 
come without the limitations to which taxes 
on professions, trades, callings and employ- 
ments falling in Entry No. 60 are subject- 
ed. It appears to me that agricultural in- 
come was . referable to a separate entry and 
it has been the subject-matter of taxation 
under separate enactments of the State of 
Uttar Pradesh dealing with it. In fiscal 
matters, it must be left to the discretion of 
the taxing authorities, whether they would 
tax all lands of income by one uniform 
enactment or by several enactments which 
deal with separate types of income from 
different sources. In AIR 1962 SC 1733, 
ft was observed: 

“It is not in dispute that taxation laws 
must also pass the test of Art 14. That 
has been laid down recently by this Court 
in Eunnathat Thathunni Moopll Nair v. 
State of Kerala, AIR 1961 SC 552. But in 
deciding whether a taxation law is discrimi- 
natory or not it is necessary to bear in mind 
that the State has a wide discretion in 
selecting the persons or objects it will tax, 
and that a statute is not open to attack on 
the ground that it taxes some persons or 
objects and not others. It is only when, 
within the range of its selection, the law 
operates unequally, and that cannot be justi- 
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fied on the basis of any valid classification, 
that it would be violative of Ait. 14 The 
following statement of the law in Willis on 
“Constitutional Law”, p. 587, would cor- 
rectly represent the position with reference 
to taxing statutes under our Constitution — 

“A State does not have to tax everything 
in order to tax something. It is allowed to 
pick and choose districts, objects, persons, 
methods and even rates, for taxation if it 
does so reasonably . . The Supreme 

Court has been practical and has permitted 
a very wide latitude m classification for 
taxation.” 

In Raja Jagannath Baksh Singh v State of 
Uttar Pradesh, AIR 1962, SC 1563, apply- 
ing the test of constitutionality to taxing 
laws, Gajendragadkar, jj., observed: 

“It w not for the Courts to consider whe- 
ther some other object should have been 
taxed or whether a different rate should 
have been prescribed for a tax.” 

In Khyerban Tea Co Ltd. v. State of 
Assam, AIR 1964 SC 925, it was observed: 

“ . . the Legislature which is compe- 
tent to levy a tax must Inevitably be given 
full freedom to determine which articles 
should be taxed, in what manner and at 
what rate. Vide Raja Jagannath Baksh Singh 
v. State of Uttar Pradesh. 1963-1 SCR 
220 = (AIR 1962 SC 1503). It would be 
idle to contend that a State must tax every- 
thing in order to tax something. In tax 
matters, 'the State is allowed to pick and 
choose districts, objects, persons, methods 
and even rates for taxation if it does so rea- 
sonably.’ ” 

59. Mr Shanb Bhushan, appearing for 
the State, directed our attention to Uttar 
Pradesh Malguzan tatha Lagan par Apatik 
Adhibhar Adniniyam 22 of 1965 which was 
notified on the same day as the Adhimyam 
with which we are concerned. He contend- 
ed that other means of taxation of agricul- 
tural income had been, in conformity with 
the past practice adopted by the Uttar Pra- 
desh State Legislature. After going through 
the provisions of the Malguzari Adhimyam 
it is not at all possible to conclude that 
what Is being taxed is not primarily land 
in the shape of land revenue but agricul- 
tural income. The Malguzari tatha Lagan 
Adhiniyam (U. P. Act 22 of 1965) purports 
“to provide for the levy of emergency sur- 
charge on land revenue and rent payable 
or deemed to be payable by the land- 
holders". In any case, it is not enough to 
take into account the actual burdens im- 
posed upon persons carrying on agricultural 
activities at a particular tune when examin- 
ing the question whether there was justifica- 
tion for not taxing the agricultural acti- 
vities under the particular Adhimyam which 
we have to consider It is enough if, as 
has been shown, agricultural income, as a 
matter of law and practice, can be and has 
been and is taxed and dealt with separately 
by separate enactments, and under a diiler- 
ent legislative entry. 


Therefore, apart from the consideration 
that there may be broader and other Justi- 
fiable grounds for a preferential treatment 
at this time for those carrying on agricul- 
tural activities, the exclusion of agricultural 
income from the Adhimyam seems justi- 
fiable by a reference to separate Entries 48 
and 60 and constitutional practice. Such 
distinction or classification is reasonably re- 
lated to the basic purpose of taxation which 
is the augmentation of the revenue of the 
State It only involves the choice of suit- 
able and differing modes of taxation which 
may be adopted for taxin g income from 
different sources or activities. The general 
question whether the urban sections of the 
population of Uttar Pradesh are inequitably 
taxed as compared with the rural sections 
at present would take us for a field. It 
will necessitate a consideration of the whole 
fiscal policy of the State of U. P. in tho 
light of all the taxation laws of U.F. and 
of a very large number of facts which are 
not before us at nil. Matters of taxation 
policy in general, in tho light of principles 
such as those found in Sir Hugh Daltons 
“Public Finance" or Sir Josian Stamp’s 
“Fundamental Principles of Taxation”, are 
meant to be examined and discussed else- 
where. Wo can only consider specific legal 
questions affecting legal rights and obliga- 
tions arising upon the materials before us 

60. It also appears that the exemption 

S ven to the Army personnel at a time when 
e sacrifices made by the Army were fresh 
in onr minds is also not unjustifiable It is 
for the Legislature to judge whether it is 
necessary to exempt the Anny personnel on 
grounds similar to those on winch charitable 
activities are exempted. Tho broader object 
of the welfare of the country and the nation 
as a whole could Jastify such exemptions 
In such cases it may be necessary to look 
beyond any narrower purpose to the wider 
objects and aspects of national welfare 
which underlie all healthy legislation. These 
exemptions may be Justified on the ground 
that they are reasonably correlated to these 
wide objects. 

61. Coming now to the last set of ques- 
tions raised, the first of these was that Arti- 
cle 270 of the Constitution relating to taxes 
on income would be applicable in the pre^ 
sent case and bar "the levy and collection 
of the tax by any authority except the Gov- 
ernment of India. It is evident by reading 
the Article as a whole, that this Article ap- 
plies only to those taxes in which a ques- 
tion of distribution of the proceeds of the 
tar between the Union and the States could 
arise It is also clear that the term “tax on 
income" used here does not cover taxes 
which may only amount to taxes on income 
although {heir true legal character is differ- 
ent. In tho present case we are concerned 
with a tax vmose legal character is that <« 
a tax on professions, trades, callings and 
employments Even if the tax before ns 
could be spoken of as having a double 
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character, it is apparent that Article 270 
of the Constitution was not dealing with 
taxes of _a_ dual character. It is confined, 
in my opinion, to what are exclusively taxes 
on income. 

62. The second question which may be 
dealt with, among the last set o£ questions 
under consideration is the effect of Section 
2(12) of the Adhiniyam which makes the 
gross income the basis of commuting the 
tax. It was contended that this may 
amount to taxing individuals who had no 
“income” whatsoever in the sense in which 
the term 'income* has been used under the 
law relating to income-tax. A person 
having no net income may still be taxed if 
he has a profession, calling, or employment 
If the legal basis of a tax is not income, 
and gross income is only a yardstick for 
determining the quantity of the tax, I am 
unable to hold, on the ground that hard- 
ship may conceivably arise in hypothetical 
cases, that the Adhiniyam itself is illegal 
and void for this reason. If the basis or 
object of the tax is the possession of a 
profession, calling or employment, I do not 
see any legal obstacle in taxing a person 
who has the taxable object even though he 
may have no income. 

63, A third question arises out of the 
charging Section 3 of the Adhiniyam. It is 
pointed out that a person who derives in- 
come from any agricultural operation as his 
calling in life may have, in addition, other 
more lucrative professions and callings, but 
he would, because of what may be spoken 
of as a calling” consisting of an agricul- 
tural activity, escape liability to pay the 
tax. I do not think that such a forced inter- 
pretation is correct The more natural inter- 
pretation of Section 3 is that every one who 
carries on a trade of has a profession or 
calling or employment may be taxed upon 
the basis of these, but if a person had a 
“calling" which consists of carrying on <( an 
agricultural activity, the agricultural "call- 
ing” will not he liable to be taxed. This 
appears to bo the normal interpretation 
even on the assumption that agricultural 
activities can be spoken of as "callings” at 
all. 

Lastly, there is a question arising out of 
the definition of the term "person" given in 
Section 2(6) of the Adhiniyam, which pro- 
vides: 

“‘person’ includes a Hindu undivided 
family, company, an incorporated _ body, a 
firm, a society or any other association of 
persons.” 

It is urged that this would mean that indi- 
viduals who belong to joint Hindu families 
and other associations will be taxed in two 
capacities. This contention is based upon 
an erroneous assumption. An. individual 
and a ‘person composed of a collection or 
individuals are separate legal entities. This 
question has been raised only in Writ Petn. 
No. 2600 of 1966 filed by Vijai Narain 
Kapoor. This petition only sets out hypo- 
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thetical hard rases. It does not state how 
the petitioner himself is an aggrieved per- 
son even if the definition of person* given 
in Section 2 (6) of the Act may create a 
situation in which an individual may con- 
ceivably be able to complain that he is 
being discriminated against unjustifiably as 
compared with persons who are not mem- 
bers of Hindu undivided families or of 
associations. I, therefore, do not think it 
necessary to decide this point which could 
only affect the validity ot the definition of 
the terra 'person' given in Section 2 (6) of 
the Adhiniyam. Even if that part of the 
Adhiniyam could he held to he invalid, it 
would not affect the validity of the other 
parts. I prefer to leave this point expressly 
open. In the cases before us we are con- 
cerned only with the validity of the taxing 
part of the Adhiniyam as it affects the peti- 
tioners before us. 

64. In the result, I agree with my 
learned brother Jagdish Sahai, J., that the 
petitioners are liable to pay the taxes im- 
posed under the Adhiniyam which are not 
invalid. The writ petitions before ns are 
dismissed, but, in the circumstances of the 
case, parties will bear their own costs. 
SSG/D.V.G. Petition dismissed. 
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Shiv Nath, minor under guardian Sahu 
Girdhar Lai, Appellant v. Shri Ram 
Bharosey Lai, Respondent 

Special Appeal No. 209 of 1961, D/- 
16-5-1967, against judgment of Sharma, J., 
D/-14-3-1961, in S.A. No. 417 of 1955. 

(A) Transfer of Property Act (1882), 
Ss. 106 and 116 — Tenant remaining in 
possession of premises after expiry of stipu- 
lated period — < Presumption under S. 108 
and principle of holding over. 

B was the original lessee of the disputed 
shop. The original lease was for eleven 
months. It was stated in the document that 
on the expiry of the period the lessee would 
vacate the shop and hand over possession to 
the lessor without notice. B was also liable 
to be ejected in case of default in payment 
of rent for any one month. There was no 
provision for extension of the lease. B con- 
tinued to be in posession after the stipu- 
lated period was over. After the death of 
B his son the defendant remained in posses- 
sion of the shop for several years. There 
was also evidence that the rate of rent was 
increased subsequently. 

Held, that B was not a tenant at will 
at the time of his death. Either he was 
a tenant under a specific renewed lease or 
he was a tenant holding over. In either 
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case he was a tenant from month to month 
and consequently the defendant was also a 
month-to-month tenant and not a tenant-at- 
wiH. Case-law discussed- (Para 32) 

According to S. 106, in the absence of a 
contract to the contrary, a lease of im- 
movable property for a purpose other than 
agricultural and man ufacturing purposes 
thall be deemed to be a lease from month 
to month. There is, therefore, a presump- 
tion that the relationship between the land- 
lord and B was tenancy from month to 
month. According to the principle of hold- 
ing over m S 116, if a lessee remains in 

g ssession after the determination of the 
ise, and the lessor accepts rent from the 
lessee, the lease is, in the absence of an 
agreement to the contrary, renewed from 
month to month. The principle of holding 
over is, therefore, attracted. The expres- 
sion “in the absence of an agreement to the 
contrary" appearing in. Section LIG does not 
imply that a special term in the original 
lease makes the doctrine of holding over in- 
applicable altogether The only effect of 
such a special term in the original lease Is 
that one has to read that special term in 
the renewed lease According to the docu- 
ment, B was liable to ejectment in case of 
default in the payment of rent for any one 
month Such a special term In the renewed 
lease did alter the fact that the renewed 
lease was from month to month. The doc- 
trine of holding over under Section 118, 
Transfer of Property Act. was applicable in 
spite of the special term in the deed. 

(Paras SO, 31) 
(B) Transfer of Property Act (1882), 
S 10G — ■ Contract of tenancy _ — Formal 
notice for a definite period required to be 
Served in case of termination by either party 
■ — ■ Tenancy is not tenancy at wilL AUl 
1950 All 583, Overruled. 

There is a distinction between a tenancy 
at will and a tenancy from month to month. 
A tenancy at will is of precarious nature. 
Neither party can be certain about the dura- 
tion of a tenancy at wilL On the one 
hand, the tenant may leave the premises at 

S tane he likes, and put an end to the 
bonship of landlord and tenant On 
the other hand, the landlord may call upon 
the tenant to quit at a moment’s notice. A 
tenancy from month to month is not a 
tenancy for a fixed period, Yet parties can 
be certain about duration for a minimum 
period. A tenancy from month to month 
Is tenancy for one month certain. There 
is a reasonable prospect of the tenancy 
being renewed beyond one month. But 
there is no certainty. Either party may 
terminate such a tenancy by giving the ap- 
propriate notice to the Opposite Party. 

(Para 20) 

Oak and Kirty, TJ., (Singh, contra). If 
under a contract of tenancy, a party is re- 
quired to serve on the other party, a formal 
notice for a definite period, the relationship 
between the parfcti caaaot tie described as 


tenancy at wflL AIR 1950 All 583, Over- 
ruled, 1965 All LJ 1129, Appr. (Para 23) 
(O Transfer of Property Act (18821), 

Ss. 105 and 106 — Interest of a tenant from 
year to year as well as a tenant from month 
to month is heritable. AIR 1950 AH 583, 
FoIL (Point conceded.) (Para 33) 

Cases Referred: Chronological Paras 
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(1957) AIR 1957 Pat 490 (V 44) = 

1957 BLJR 291, Baba Lai v. Gopl 
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V. B. Ram Chanel 28-a 
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51, 52, 53, 54 
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ILR (1949) AH 840, Suit! Devi V. 
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1940 Oudh WN 586, Bansidhar v. 
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(1907) 11 Cal WN 225 = ILR 34 
Cal 57, Deo Nandan Prasad v, 

Megha M ah ton 17 
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WN 58, Khayah v. Husain Baksh 11 
(1686) ILR 8 All 405 = 1886 AH 
WN 110, Khuda Baksh v. Sbeo 
Dm 12, 13, 45 

K. C. S arena, for Appellant; K. C. Agra- 
wal, for Respondent 

OAK, J.i This special appeal anses out cl 
a suit for ejectment and damages. Shiv 
Nath brought the suit agamst Ram Bharo- 
sey Lai in the Court of tho Munsif of 
Moradabad on these allegations. 

2. The plaintiff Is the owner of a cer- 
tain shop situate in the city of Moradabad. 
Baldeo Das was the tenant of this shop on 
a monthly rent of Rs. 10 Baldev Das is dead. 
Ram Bharosey I .a I, defendant is his son. Ha 
continued to occupy the shop after hi* 
fathers death. Defendant’s occupation 1* 
unlawful. The plaintiff served upon the 
defendant a notice to quit. But he did not 
vacate the shop. In firing s ce rtain 
machine in the shop, the defendant caused 
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substantial damage to the building. The 
defendant has ■wilfully caused a n uisan ce by 
fixing this machine in the shop. The plain- 
tiff, therefore, brought the suit for the de- 
fendant’s ejectment from the shop and to 
recover a sum of Rs. 60 as damages for use 
and occupation of the shop. 

3. The defendant admitted that he was 
in possession of the shop. But it was de- 
nied that the occupation was unlawful. 
Tim defendant pleaded that he was in pos- 
session as plaintiff’s tenant. It was denied 
that the defendant received a valid notice 
to quit It was denied that the defendant 
created any nuisance, or caused substantial 
damage to the building. It was denied that 
the defendant is liable to ejectment 

4. The learned Munsif held that the 
charges of nuisance and substantial damage 
to the building have not been proved. The 
Court held that the defendant received a 
valid notice to quit The Court accepted 
the plaintiff's case that occupation of the 
shop by the defendant was unlawful. The 
Court, therefore, passed in plaintiffs favour 
a decree for ejectment from the shop, for 
the recovery of Rs. 60 for damages up to 
the date of the suit and for future damages 
At the rate of Rs. 10 per mensem. 

5. The defendant appealed. The appeal 
was disposed of by the Additional Civil 
Judge, Moradabad. He agreed with the 
trial Court that the notice to quit was valid, 
and that there was not sufficient evidence to 
prove that the defendant created nuisance 
or caused wilful damage to the building. The 
Court, however, disagreed with the trial 
Court as regards the defendant’s status. 
The Court held that the defendant was 
plaintiffs tenant, and was entitled to pro- 
tection under Section 3 of U. P. Act No. 3 
of 1947. He was not liable to be ejected 
except as provided under Section 3 of the 
Act No. 3 of 1947. The appeal was, there- 
fore, partly allowed. All that the Court 
granted to the plaintiff was a decree for 
Rs. 60 towards arrears of rent. Other re- 
liefs were refused. . A second appeal by 
the plaintiff was dismissed by a learned 
single Judge of this Court. The pl aintiff 
has, therefore, filed this special appeal. 

6. When the special appeal came rrp for 
hearing before a Division Bench, the learn- 
ed Judges entertained some doubt as to the 
correctness of a previous decision by 
another Division Bench in a similar case. 
The special appeal has, therefore, been re- 
ferred to this Full Bench for decision. 

7. The maiu question for decision in this 
special appeal is whether the defendant is 
a trespasser as alleged by the pla in ti ff , or 
is plaintiffs tenant as pleaded by the defen- 
dant. This question in its turn .depends 
upon the question whether the defendant s 
father, Baldeo Das was a tenant at will or 
a monthly tenant It is, therefore, neces- 
sary to ascertain tho status of Baldeo Da s 
at the time of his death. Initially, Baldeo 
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Das obtained the shop in dispute from the 
plaintiffs predecessor-in-interest, Kedar Nath 
through lease (Ext 1) dated 22-3-1941. 
tnat lease was for a period of 11 months 
5 n % and expired in February 1942. But 
Baldeo Das continued to occupy the shon 
even after February 1942. It has been 
found that Baldeo Das died in July 1951, 
The question, therefore, arises whether oc- 
cupation of the shop by Baldeo Das be- 
tween February 1942 and July 1951 was 
as a tenant at will or as a tenant from 
month to month. These two expressions 
have not been defined in the Transfer of 
Property Act. But the two expressions have 
been explained in text-books and in cases 
decided oy different High Courts. 

. Nature of tenancy at will has been 
explained in Halsbury’s Laws of England, 
3rd Edn., Vol. 23 on p. 505 under para 
1150, A tenancy at wiir is a tenancy under 
which the tenant is in possession, ana which 
is determinable at the will of either land- 
lord or tenant. It is further stated in para- 
graph 1151 that a tenancy at will is im- 
plied when a person is in possession by the 
consent of the owner, and is not held in 
virtue of any tenancy for a certain term. 

9. The expression "tenancy from year 
to year” and “tenancy at will” have been 
explained in Cheshire’s Modem Law of 
Real Property, 9th Edn. on p. 354: — 

“A tenancy from year to year differs from 
a tenancy for a fixed number of years, in 
that, unless terminated by a proper notice 
to quit, it may last indefinitely; and from a 
tenancy at will, in that the death of either 
party or the alienation of his interest by 
either party does not effect its deteimina- 

tiqn. A tenancy from year to year will 

arise by operation or presumption of law 
whenever a person is in occupation of land 
with the permission of the owner • not as a 
licensee nor for an agreed period, and he 
pays rent measured by reference to a year.” 

10. The expression "tenancy at will” has 
been explained in Foa's General Law of 
Landlord and Tenant, 10th Edn., under 
Section 5: — • 

“Tenancies at will are tenancies which 
endure at the will of the parties only, i. e., 
at the will of both . . . This, however, 
is only where no term is fixed in the 
demise between the parties, except the 
will of either or both”. 

Tenancy from year to year and other 
periodic tenancies have been explained in 
Section 6:— > 

“Tenancies from year to year, like ten- 
ancies at wiff, may he created by express 
agreement; or may arise by implication of 
law. They belong to the class of ‘periodic’ 
tenancies, i. e., tenancies which, while the 
holding continues, repeat themselves from 
period to period. Other common instances 
of this are tenancies from quarter to quar- 
ter, from month to month, and from wed; 
to week: and both in yearly tenancies (ip 
which the tenant is regarded in law as hav- 
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fag an interest for a year cert a i n, with a 
growing interest during every year there- 
after springing out of the original contract 
and parcel of it,) and in all ethers of a 
penooic nature, the holding, while the ten- 
ancy lasts, is continuous from period to 
period”. 

Tenancy at will has been discussed in 
Woodf all’s Law of Landlord and Tenant on 
pages 280 and 281 : — ■ 

“A tenancy at wiH is where lands or ten* 
ements are let by one man to another, 
to hold at the will of the lessor in this case 
the lessee is called tenant at will, because 
h» has no certain or sure estates, for the 
lessor may put him out at any time ho 
pletses Either party may at any time deter- 
mine a strict tenancy at will, although ex- 
pressed to be held at the will of the lessor 
only, and the landlord may determine it by 
demind of possession or otherwise without 
a previous- formal notice m 

11. In Khavali v Husain Baksh, (1888) 
ILR 8 All 198 a Jmbuliat contained this 
stipulation — • 

"I do declare that I shall continue to 
pay the annual rent every year, and that 
if I should fail to pay the rent in any year, 
the owners of the house shall be at liberty 
to recover the rent through the Court.” 

It was held that the defendant was a 
mere tenant at wilL The Judgment was 
very bnef. 

12 In Khuda Baksh v. Sheo Dm, 
(1886) ILR 8 All 405 it was stated fa the 
early part of two leases that the land was 
given for more than a year. But it was 
mentioned later in those leases that at any 
time at the will and mere wish of the lessor 
the lessees were to give up the land only 
at 15 days’ notice It was held by Mah- 
mood, I that the nghts created by the two 
leases were those of tenants at will. 

13 The decision by Mahmood, J is 
entitled to great respect. But it may be 
pointed out that the principal question be- 
fore the High Court fa Khuda Batsh's case 
(1886) ILR 8 All 405 was as regards admis- 
sibility of the two documents The District 
Judge held that the two documents were 
not admissible in evidence The High Court 
disagreed The Court held that the two 
documents were admissible in evidence. 
The District Judge was directed to admit 
the two documents fa evidence and reconsi- 
der the whole case It will be seen that the 
order passed by the High Court was merely 
an order of remand. The case was not 
finally disposed of by the High Court. 

14. In Abdul Razak v. Nan dial SheolaL 
AIR 1933 Nag 506 a rent note contains 
tho following provision* — 

“You have got these houses ... I have 
taken them on a rent of Rs 12-8-0 per 
mensem I will pay the amount regularly 
every month. If I make a default for 3 
months, you may get your houses vacated 
immediately . . , - 


It was held that the rent nota < created a 
tenancy of indefinite term which, as soon 
as three months’ rent was in arrears, 
reduced itself to tenancy at will, because 
on that event occurring, the landlord be- 
came entitled to eject the tenant without 
nobee. 

15. In Babu Lall v. Copi Lai, AIR 1037 
Pat 490 there was a stipulation in a lease 
that the lessees may remain in the house as 
long as they please. According to another 
clause in the lease, occupation was on 
monthly rental It was held that as a mat- 
ter of construcbon the tenancy was a ten- 
ancy at will, and not a monthly tenancy. 

16. In Bansidhar v Ram Char an, AIR 

1940 Oudh 401 it was held that a tenancy 
at will is determined at will either of the 
landlord or of the tenant 

17. In Deo Nandan Prasad v. Meghu 
Mahton, (1007) 11 Cal WN 225 it was 
observed on page 230 

"If on the other hand the status of the 
Defendants is that of a mere tenant-at-wdL 
a demand for possession would be suffi- 
cient Whether the Defendants are tenants- 
at-will or not would depend upon the term* 
of the agreement between the parties If 
the parties intended that the tenancy should 
be terminable at the will of either party, 
the position of the Defendants would be 
that of tenants-at-wilL" 

18. In Ram Lai v.' Bibl Zohra, AIR 

1941 Pat 228 a lease was granted for the 
construcbon of a house It was expressly 
stated that the lessee was free to give up 
the house and remove the materials thereof 
whenever he chose It was held that the 
tenancy created under the lease was either 
a tenancy at will or a tenancy from month 
to month. 

19. In Bavasaheb v West Patent Pres* 
Co, AIR 1954 Bom 257 it was explained 
that if a lease is expressed to be terminable 
at the opbon of the lessor or at the option 
of the lessee, it creates a tenancy at will 
and such tenancy is determined at the op- 
bon of either party to the contract. 

20. We are now fa a position to dis- 
tinguish between a tenancy at will and a 
tenancy from month to month. In certain 
cases it has been held that a tenancy at 
will is not a lease at all, it is just a licence 
One need not co to that length. However, 
a tenancy at wul is of precarious nature 
Neither party can be certain about the dura- 
tion of a tenancy at will. On the one hand, 
the tenant may leave the premises at any 
time he likes, and put an end to the rela- 
tionship of landlord and tenant. On the 
other band, the landlord may call upon the 
tenant to quit at a moment’s nobce A ten- 
ancy from month fa month is not a tenancy 
for a fixed period. Yet parties can be cer- 
tain about duration for a minimum period. 
A tenancy from month to month is tenancy 
for one month certain. There is a reason- 
able prospect of the tenancy being r® - 
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newed beyond one month. But there is no 
certainty. Either party may ter min ate such 
a tenancy by giving the appropriate notice 
to the opposite party. 

21. This special appeal has been re- 
ferred to a Full Bench on account of a 
conflict between decisions by two Division 
Benches of this Court in two cases. Those 
two decisions may now be examined. In 
Raman Lai v. Bhagwan Das, AIR 1950 All 
58S the facts were these. Raman Lai let 
out a certain shop to Lallo Mai, who was 
the father of Bhagwan Das, defendant. The 
lease, dated 23-10-1942 ran thus : — • 


[Rrs. 20-20] AIL 3S7 

Lallo Mai or his landlord could give a 
months notice at any time had little bear- 
& nature of the tenancy. It is true 
•^t ii e was repeatedly used 

in Lallo Mats rent note. But the use of the 
expressions at his will” and “at my will” 
were not decisive. It will be seen that there 
was a provision in the lease that each party 
had to give a months notice to the other 
party in order to terminate the tenancy. A 
lease of this nature cannot he described as 
a tenancy at will. In my opinion, Raman 
d 'd d^ 6 1950 All 583 was wrongly 


“I have taken the shop on rent of Rs. 15 Raman Lais case AIR 1950 All 583 

f er month for the period of eleven months. ^ X1 . e . U P for consideration before another 
shall pay the rent month by month; if I Division Bench of this Court in Tarif Elahi 
fail the landlord would have the right to V. Smt. Lai Dei, 1965 All LJ 1129. The 
eject me at once from the shop. After the leaned Judges expressed their disapproval 
expiry of eleven.months the landlord can at of Jh e view taken in Raman Lai’s case AIR 
his will whenever he likes give me a f^oO All 583 B. Dayal, J. observed on 
month’s notice to vacate and I will vacate P a 2 e H31. 

without any objection, or I can myself . . .a person whose tenancy has to 

vacate at my will whenever 1 like after be determined by service of a formal notice 
giving a month's notice to the landlord.” for whatever period it may be is not a ten- 
The lease was in the first instance for a ant at will. A tenant at will under the Eng- 
period of 11 months only. That period ex- lish law is nothing more than a licensee 
pired in September '1943. Lallo Mai con- under the Indian Taw. It is a personal rela- 

turned to be in possession after September tionship between a landlord and the ten- 

1943. The question arose as regards Lallo ant and that relationship can be terminated 

Mai’s status after September 1943. It was either by the landlord or by the tenant by 

held that Lallo Mai was a tenant at wilL a mere expression of intention”. 


22. The learned Judges laid stress on 
the fact that the notice prescribed in Lallo 
Mai’s lease need not have expired on the 
last date of the month of the tenancy. 
Reliance was apparently placed on the 
provision of Section 106, Transfer of Pro- 
perty Act. This is a Central Act. The first 
paragraph of Section 106, T. P. Act ends 
with the expression “expiring with the end 
of month of the tenancy”. It may, however, 
be pointed out that Section 106, T. P. Act 
has been amended by U. P. Act No. XXIV 
of 1954. The amendment has introduced 
two changes in Section 106, T. P. Act. 
Firstly, the words “thirty days’ notice" have 
been substituted for the words “fifteen days 
notice.” Secondly, the expression “expiring 
with the end of a month of the tenancy^ 
has been omitted from Section 106, T. P. 
Act 

According to Section 106, T. P. Act in 
force in Uttar Pradesh, a notice to quit 
need not expire with the end of a month 
of the tenancy. It has never been suggested 
that a tenant governed by Section 106, 
T. P. Act (as in force in Uttar Pradesh) is 
not a tenant from year to year or a tenant 
from month to month, as tne case may be. 
The provision that a notice should expire 
with the end of a month of the tenancy is 
not the essence of a monthly tenancy. That 
position is also clear from Section 106, 
T. P. Act itself. The presumption mention- 
ed in that section arises only in the absence 
of a contract to the contrary. It is always 
open to parties to stipulate for a special 
form or period of notice. The fact that 
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I agree with the learned Judge that if, 
under a contract of tenancy, a party is re- 
quired to serve on the other party a formal 
notice for a definite period, the relationship 
between the parties cannot be described as 
tenancy at wuL 

24. The lease (Ex. 1) in the instant case 
differs from the lease in AIR 1950 All 583 
in one respect in Raman Lai’s case the lease 
itself provided for continuance of tenancy 
beyond the period of 11 months mentioned 
in the document. That is not the position 
in the instant case. The lease (Ex. 1) was 
for a period of 11 months. It was stated 
in the document that on the expiry of the 
period the second party would vacate the 
shop and hand over possession to the first 
party without notice. 

25. It will be seen that the lease (Ex. 
1) did not contain any provision for 
extension, of the lease beyond the period 
of 11 months. Yet, Baldeo Das remained in 
possession for several years after the expiry 
of that period of 11 months. Such a situa- 
tion attracts the doctrine of holding over. 

26. The effect of holding over has 
been described in Section 116, T. P. Act 
Section 116, T. P. Act states : — 

"If a lessee or under-lessee of property 
remains in possession thereof after .the 
determination of the lease granted to the 
lessee, and the lessor or his legal represen- 
tative accepts rent from the lessee or under- 
lessee, or otherwise assents to his continu- 
ing in possession, the lease is, in the ab- 
sence of an agreement to the contrary. 
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renewed from year to year, or from month 
to month, according to the purpose for 
which the property is leased, as specified 
in Section 108 v 

27. Mr. K. C. Saksena appearing for 
the appellant urged that Section 110, T. P 
Act applies only in the absence of an agree- 
ment to the contrary. He urged that in the 
present case there was an agreement to the 
contrary Consequently, Section 116, T. P. 
Act cannot apply. Mr. K. C. Sales ena pointed 
out that there was a condition in the lease 
(Ex- 1) that in case of default in the pay- 
ment of rent for any one month, the first 
party could require the second party to 
vacate the shop during the period of the 
lease without notice. Mr. K. C Saksena 
urged that such a condition in the lease 
renders Section 110, T. P. Act inoperative. 

28. In Suih Devi v Bannrsidas, AIR 
1949 AH 703 it was held that the words “in 
the absence of an agreement to the con- 
trary*’ occurring in Section 110, T. P. Act 
cannot be taken as referring only to the 
existence of an agreement as to the terms 
of the holding over They also refer to the 
existence of an agreement to the contrary 
regarding the period of notice provided in 
Section 100. T P. Act for a particular kind 
of notice. Where a lease for manufacturing 
purpose is held over on the terms of the 
original lease and the original lease pro- 
vides for three months’ notice for the termi- 
nation of the lease tinder certain circums- 
tances, tho provision of six months* notice 
laid down in Section 100, T. P. Act cannot 

^28 a, In Radha Eallabh v. Ram ChancL 
AIR 1955 All 079 it was held that renewal 
of a lease from year to year or from month 
to month according to the purpose for 
which the property is leased Is to be pro- 
Burned only when there is no agreement to 
the contrary. Where there is an agreement 
to the contrary, it cannot be said that by 
bolding over the tenant acquires greater 
rights than what he possessed under the 
ongmal lease. 

29. In Inlman v. ML Mullo. AIR 1925 
Oudh 173 it was held that where a new 
tenancy is created by reason of the land- 
lord allowing the tenant to hold over after 
the ongmal lease terminates, then, in the 
absence of any terms in respect of the new 
tenancy, the terms governing the ongmal 
lease will be deemed to have been accepted 
by the parties and if there was a provision 
in the ongmal tenancy dispensing with a 
notice to quit, the same applies with regard 
to the new tenancy. 

30, The lease (Ex. 1) was for a period 
of 11 months The rate of rent was Rs 5/- 
p .m. But it is stated In the plaint that 
fealdeo Das was a tenant of the shop on a 
monthly tent of Rs 10/-, It, therefore, ap- 
pears that rent was enhanced after the ex- 
piry of the period of 11 months mentioned 
in Ex. 1. Enhancement of tent suggests a 
fresh contract of tenancy. Wo do not know 


the terms of the new contract between thq 
landlord and Baldeo Das According to Seo 
bon 100, T. P. Act, in the absence of a 
contract to the contrary, a lease of unmov 
able property for a purpose other than agn 
cultural and manufacturing purposes' shal] 
be deemed to be a lease from month to 
month. There is, therefore, a presumption 
that the relationship between the landlord 
and Baldeo Das was tenancy from month 
to month. 

31. According to the principle of hold- 
ing over discussed la Section 116, T. P. 
Act, if a lessee remains in possession after 
the determination of the lease, and the 
lessor accepts rent from the lessee, 
the lease is, in the absence of the 
agreement to the contrary, renewed from 
month to month. It is common ground that 
the landlord accepted rent from Baldeo 
Das for several years after February 1942, 
The principle of holding over is, therefore 
attracted. The expression “in the absence of 
an agreement to the contrary” appearing in 
Section 110 does not unply that a special 
term in the ongmal lease makes the doo 
trrna of holding over inapplicable al- 
together. The only effect of such a special 
term in the original lease is tliat one lias to 
read that special term in the renewed lease. 
According to -Ex. 1, Baldeo Das was liable 
to ejectment in case of default in the pay- 
ment of rent for any one month. We may 
read that very term in the renewed lease. 
Such a special term in the renewed lease 
does not alter the fact that the renewed 
lease was from month to month. The doc- 
trine of holding over under Section 110, 
T. P. Act is applicable in spite of tho spe- 
cial term in Ex. X pointed out by Mr. K. C. 
Saksena. 

32. On any view of the matter, Bal- 
deo Das was not a tenant at will at the 
tune of his death. Either he was a tenant 
under a specific renewed lease. Or be was 
a tenant bolding over. In either case ha 
was a tenant from month to month. 

, 33. Tho question now arises whether 
the rights of Baldeo Das were heritable. In 
Woodf ail’s Law of Landlord and Tenant it 
fa stated on page 464 that a tenancy does 
not determine by the death of the lessee, 
but will vest in bis legal personal represen- 
tatives, who are entitled to give or receive 
the usual notice to quit In AIR 1950 All 
583 it was pointed out on page 580 that 
the interest of a tenant from year to year fa 
heritable. A tenant from month to month fa 
in the same position. Mr. K. C. Saksena 
conceded that the interest of a tenant from 
month to month fa hen table. Consequently, 
upon the death of Baldeo Das, bis son, 
Ram Bharosey Lai became a tenant from 
month to month. 

34. Although the defendant's possession 
was described in the plaint as unlawful oc- 
cupation, the plaintiff did not pay 
court-fee on tho plaint as In a 
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against a trespasser for his ejectment. 
Court-fee was paid on the basis of rent for 
one year. The plaintiff raised the pleas of 
nuisance and substantial damage to the 
building. These are some of the grounds 
recognised in S. 5 of U. P. Act No. m of 
1947. The frame of the suit suggests that 
tire plaintiff had no serious objection if the 
defendant was treated as a tenant of the 
shop. 

35. The shop is situate at Moradabad. 
It was not disputed for the appellant that 
U. P. Act No. HI of 1947 applies to 
Moradabad. It was not suggested for the 
plaintiff that he obtained permission from 
the District Magistrate for filing a suit for 
ejectment of the defendant. The plaintiff 
failed to establish any ground for ejectment 
mentioned in Section 3 of the Act. The 
learned single Judge, therefore rightly held 
that the defendant is not liable to eviction 
from the shop. 

36. In my opinion, the special appeal 
should be dismissed with costs. 

37. S. N. SINGH, J. I have read 
the judgment prepared by my learned 
brother Mr. Justice Oak and I agree that 
the Special Appeal should be dismissed 
With costs. I agree that the lease Ex. I in 
the present case differs from the lease in 
AIR 1950 AH 58S and for the reasons given 
in the judgment of my learned brother I 
hold that the status of Baldeo Das and 
after him of his son Ram Bharose Lai was 
that of a tenant from month to month and 
that the defendant Ram Bharose Lai was 
not liable to ejectment in absence of any 

f ound as contemplated by Section 8 of 
e Rent Control and Eviction Act. 

38. Since we are of the opinion that the 
terms of the lease in the present case differ 
from the lease which was interpreted in 
Raman Lai’s case, AIR 1950 All 583 it is 
not necessary to express any opinion about 
that case for any expression of opinion will 
only be an obiter. However, in view of the 
referring order as it has been considered 
necessary to examine that case I also pro- 
pose to examine it 

39. Before examining the lease in 
Raman Lai’s case, AIR 1950 All 583 it is 
necessary to notice relevant portions of 
some of the paragraphs in Halsbury’s Laws 
of England, 3rd Edition, VoL 23 on 

? ages 505, 507 and 508 under paras. 1150, 
153 and 1154 and Foa’s “The Relationship 
of Landlord and Tenant” pages 579 and 
580. 

40. 1150. Nature of tenancy at will: _ A 
tenancy' at will is a tenancy under which 
the tenant is in possession, and which is 
determinable at the will of either landlord 
or tenant; and although upon its creation it 
is expressed to be at the will of the land- 
lord only or at the will of the tenant only, 
yet the law implies that it ’shall be at the 
will of the other party also; for every lease 
at will must in law be at the will of both 


the parties. As in other tenancies, a tenancy 
at will arises by contract binding both land- 
lord and tenant, and the contract may be 
express or implied. 

41. A tenancy expressed to be at will 
takes effect according to its tenor, notwith- 
standing that a rent at an annual rate is 
reserved. 

42. 1153. Possession after expiry of 

lease: A tenant, who, with the consent of 
the landlord, remains in possession after his 
lease has expired, is tenant at will until 
some other interest is created; until, for 
instance, the tenancy is turned into a 
yearly tenancy by payment of rent; thus, 
where a lease of war damaged premises 
was disclaimed and so deemed to have 
been surrendered and the landlord and the 
tenant were willing that the tenant should 
remain in occupation as a trespasser, in law 
the tenant continued in possession as tenant 
at will 

43. 1154. Determination of tenancy at 
will: A tenancy at will is determinable by 
either party on his expressly or impliedly 
intimating to the other his wish that the 
tenancy should be at an end. Until the inti- 
mation is thus given the tenant is lawfully 
in possession, and accordingly the landlord 
cannot recover the premises in an action for 
recovery of land without a previous de- 
mand of possession or other determination 
of the tenancy.' Where rent is payable under 
a tenancy at will, and the tenancy is deter- 
mined between the rent days, the rent is 
apportioned. 

44. Foa, in his book “The Relationship 
of Landlord and Tenant”, Fifth Edition at 
pages 579 and 580 has dealt with as follows 
as to how tenancies at will are deter- 
mined: 

A tenancy at will may he determined at 
any time and bv either party during the 
tenancy. The right, however, is subject to 
this limitation? that such determination by 
one party will not be allowed to operate to 
the prejudice of the other. Thus, if the ten- 
ancy be determined by the lessor, the 
lessee, being possessed only of an uncer- 
tain interest, will be entitled to emblements 
(whilst if determined by the lessee it is 
otherwise), and may claim to have a rea- 
sonable time allowed to him to remove his 
goods from the premises, though not to re- 
tain exclusive possession for that purpose. 
$6, on the other hand, if under a tenancy 
at will rent were made payable periodically, 
the lessee could not by determining the 
tenancy deprive the lessor of his right to 
rent for the current period whilst if the ten- 
ancy were determined by the lessor the 
rent would be lost; but cases of this kind 
would now fall within the Apportionment 
Act 

By the lessor: — A demand of posses- 
sion, or anything equivalent thereto, mado 
on the land by the jessor is sufficient; . . . 

. . . . So an agreement between the lessor 
and lessee that the latter shall purchase the 
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reversion also operates as a determination 
of the wiH Anti the tenancy is likewise 
de termin ed by the death of the lessor. 

By the lessee' — A notice by the lessee, 
followed by his giving np possession, is a 
valid determination of the tenancy by him. 
And so is any act done by him which is 
inconsistent with his will that the tenancy 
should continue assigning or underletting 
the premises, for instance, is a determina- 
tion of his estate, although in order to bind 
the lessor notice thereof must have been 
given to him. If the lessee die, or commit 
voluntary waste, the tenancy is also deter- 
mined. 

45. The above quotations along with 
the provisions of other text books and the 
case law cited at the bar and noticed by my 
learned brother in his judgment would 
show that a tenancy at will is a tenancy 
under which the tenant is in possession is 
determinable at the will of the landlord or 
the tenant. Merely because there is a period 

E i in the lease for vacating the demised 
it will not cease to be a tenancy at 
will. The guiding principle for determina- 
tion of the nature of tenancy is the tenor 
of the document If on a fair reading of 
the document the intention of the parties 
can be gathered that they intended to 
te rmin ate the tenancy at the sweet 
will of anyone of them the ten- 
ancy should be held to be ten- 
ancy at Will, words expressing such in- 
tention cannot be ignored and should be 
held to be decisive of the nature of ten- 
ancy. The terms of the lease in AIR 1950 
All 583 have been given in the judgment 
of ray learned brother, the lease at the first 
instance was for a period of II months 
only and after that period it was stipulated 
that the continuance of the tenancy would 
be at the will of the landlord or the ten- 
ant. A further stipulation was incorporated 
that on the termination of the tenancy one 
month’s notice was to be given by the 
landlord or the tenant as the case may be 
for the benefit of the other. 

This stipulation does not mean that the 
tenancy would be determined after a month- 
The stipulation about one month’s notice 
should not be confused with a notice to 
quit which is necessary for the determina- 
tion of a monthly cr yearly tenancy. On 
the terms of the lease m Raman Lai’s case 
AIR 1950 All 583, _ the tenancy would be 
deemed to bo terminable at the will of the 
lessor or the lessee On the determination 
of a tenancy at will some reasonable tuna 
has to be given to the tenant to vacate He 
cannot be thrown out as soon as the tenancy 
is determined. This reasonable time may 
be a few days, a week, a fortnight or a 
month as agreed to between the landlord 
and the tenant In Raman Lai’s case AIR 
1950 AH 5S3, tha reasonable time was con- 
sidered to be a month. Similarly m the 
case of ILR 8 All 405, 15 days was consi- 
dered to be the reasonable tuna 


In my opinion in neither of the two cases 
giving of notice was considered to be a 
condition precedent to the determination 
of the lease. As I interpret the lease in 
Raman Lai’s case, AIR 1950 All 583 I find 
that formal notice to quit was not consider- 
ed necessary for the determination of the 
tenancy, on the other hand it was deter- 
minable at the will of the lessor and the 
lessee For the reasons given above and in 
view of paragraph 1153 of the Halsbury’s 
Laws of England quoted above and m 
view of the passages quoted from Foa’s 
“The Relationship of landlord and Ten- 
ant” I am of opinion that the leases m 
Raman Lai’s case, AIR 1950 All 583 as well 
as m that of ILR 8 All 405 conferred rights 
of a tenant at will on the respective lessees, 
as such it cannot be said that any of the 
two cases was wrongly decided 

40. I agree with the observation of B. 
Dayal, J in 1983 All LJ 1129 when he 
observed at page 1131 : — . 

a person whose tenancy has 

to bo determined by service of a formal 
notice for whatever period it may be is not 
a tenant at will A tenant at will under the 
English Law is nothing more than a 
licensee under the Indian Law. It is a per- 
sonal relationship between a landlord and 
the tenant and that relationship can be ter- 
minated either by the landlord or by the 
tenant by a mere expression of intention." 
But with great respect I am of opinion that 
cm the terms of the lease in Raman Lai’s 
case AIR 1950 All 583 no formal notice 
was necessary to determine the lease, it 
was terminable at the will of the landlord 
or the tenant. 

47. I regret my inability to concur in 
holding that AIR 19o0 All 583 was wrongly 
decided; at the same fame for the reasons 
already given above I concur in dismissing 
the Special Appeal with costs. 

48. A. K. KmiX J. : J have had the 
benefit of reading the Judgments of my 
learned brothers Oak; /. and 3 N. Singh, J. 
I agree that the special appeal shoutcL be 
dismissed with costs. I further agree with 
Oak, J , t hat R aman Lai’s case, AIR 1950 All 
583 was wrongly decided. 

49. The facts have been set out in de- 
tail in the judgment of Oak, T. The origi- 
nal lease in favour of Baldeo Prasad 
was for a period of II months nnti it was 
stipulated m the deed that he would hand 
over possession on the expiry of the speci- 
fied period. The fact, however, remains 
and is also admitted that Baldeo Prasad 
throughout remained in undisturbed posses- 
sion right up to the time of his death which 
occurred m July, 1951. The original rent 
agreed upon was Rs 5 per mensem In 
the plaint, however, it was mentioned that 
Baldeo Prasad was the tenant of the shop 
cn a monthly rent of Rs 10 The point of 
time at which the rent was enhanced from 
Rs.5 to Rs 10 is not known. The conten- 
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idem of the plaintiff-appellant was that Bal- 
deo Prasad, was a tenant at will and, there- 
fore, on his death his son did not acquire 
any interest in the tenancy which was not 
heritable. On the other hand, it was con- 
tended on behalf of the defendant-respon- 
dent that Baldeo Prasad was a month-to- 
month tenant and, therefore, the tenancy 
was heritable and on Baldeo Prasad's death 
his son became a tenant by right of inherit- 
ance. 

50. It has been held by Oak, J., that 
Baldeo Prasad was a month-to-month tenant 
and that on his death the tenancy was in- 
herited by his son. With this view S. N. 
Singh, J., has concurred. The basis of the 
decision of Oak, J., is that on the expiry of 
the period of eleven months stipulated in 
the original lease deed, the status of Baldeo 
Prasad was that of a tenant holding over 
under Section 116 of the Transfer of Pro- 
perty Act. It was also observed by his 
Lordship that enhancement of rent from 
Bs. 5 per month to Rs. 10 per month sug- 
gested a fresh contract of tenancy and that, 
in the absence of a contract to the contrary, 
under Section 106 of the Transfer of Pro- 
perty Act, a presumption would arise that 
Baldeo Prasad was a tenant from month to 
month. The contention of Mr. K. G. Saxena 
that the doctrine of holding over under Sec- 
tion 116 of the Transfer of Property Act 
could not be applicable, inasmuch as there 
was a contract to the contrary in Ext. 1, 
has not been accepted as correct by Mr. 
‘Justice Oak and, if I may say so with res- 
pect, rightly. 

I am further of the view that, even if it 
he assumed that Section 116 of the Trans- 
fer of Property Act was not applicable to 
the case, the fact that Baldeo Prasad was 
throughout in possession and had been pay- 
ing rent either at the rate of Rs. 5 per 
month or at the rate of Rs. 10 per month 
would be sufficient to raise a legal presump- 
tion that Baldeo Prasad was not a tenant 
at will but was a tenant from month to 
month. Under the lease deed itself the 
status of Baldeo Prasad was that of a les- 
see as defined under Section 105 of the 
Transfer of Property Act and under S. 108 
of that Act the lease was a lease from 
month to month. It is true that on the ex- 
piry of the period of 11 months the landlord 
might have immediately required him to 
hand over possession. This evidently the 
landlord did not do. The old contract had 
come to an end and, in my opinion, even if 
Sec.' 116 of the Transfer of Property Act did 
not apply, by necessary implication a fresh 
contract of tenancy can and should be pre- 
sumed to have come into being. 

Since there is nothing to show as to what 
were the terms of the fresh contract, a pre- 
sumption under Section 109 of the Evidence 
Act would also arise that Baldeo Prasad 
continued to remain a month-to-month 
tenant as he had been before. This implied 
fresh contract of tenancy would further he 


strengthened by the fact that the rent at 
some period, after the expiry of the period 
specified in the original lease deed, had been 
agreed upon to be paid at the enhanced 
rate of Rs. 10. It is almost impossible to 
believe that Baldeo Prasad would have 
agreed to the enhancement in rent if he was 
merely a tenant at will and was to continue 
to remain so. In the circumstances, I res- 
pectfully agree with Oak, J., that under 
Section 106 of the Transfer of Property Act 
in the absence of any contract to the con- 
trary, a presumption would arise that the 
tenancy of Baldeo Prasad was from month 
to month. This being so, it must also fol- 
low, as held by Oak, J. and conceded to by 
Mr. K. C. Saxena, that the tenancy of Bal- 
deo Prasad was heritable. The legal cha- 
racter and incidents or tenancies at will 
have been elaborately considered by my 
learned brother Oak, J. and I respectfully 
agree with his Lordships view. There is 
nothing which I can usefully add. 

51. In holding that Raman Lais case, 
AIR 1950 All 583, was not correctly de- 
cided, Oak, J. has referred to the amend- 
ment made in Section 106 of the Transfer 
of Property Act under U, P. Act No. 24 of 
1954. Since at the time when Raman Lai’s 
case AIR 1950 All 583 was decided there 
was no amendment in S. 106, the case had to 
be decided on the basis of the provisions of 
Section 106 as it stood at that time. I am, 
however, of the view that even under the 
provisions of Section 106, as it obtained at 
the time when Raman Lai’s case was decided, 
it was not legally correct to hold that the 
status of Lanoomal was that of a tenant at 
will. In fact, under the Transfer of Property 
Act a tenant at will, as known to English law 
does not appear to have been contemplated 
or provided for at all. I think the legal 
position was correctly expressed by B. Dayal 
T, in the case of 1965 All LJ 1129 in which 
he had observed: “a tenant at will under the 
English Law is nothing more than the 
licensee under the Indian Law. It is a per- 
sonal relationship between a landlord and 
the tenant and the relationship can be ter- 
minated either by the landlord or by the 
tenant by mere expression of intention.” 

52. It may, however, be said that the 
Transfer of Property Act is not exhaustive 
and that, although there is no specific pro- 
vision therein for creation of a tenancy at 
vail, such tenancy may still be created by 
act of parties. This may be so, but then 
the nature of such tenancy in that event 
would be, in my opinion, akin to that of a 
licence as observed by Dayal J. In Raman 
Lai’s case, AIR 1950 All 583, there was a 
lease for a period of 11 months and it was 
provided in the lease deed that after the 
expiry of the period of 11 months the land- 
lord would be entitled, at his will whenever 
he liked to give a month’s notice to the 
tenant to vacate and similarly the tenant 
was given a right to vacate whenever he 
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hked after giving a month’s notice to the 
landlord. The lease clearly Indicated that 
Bt least during the period of 11 months 
there neither was nor could there be any 
tenancy at will at all. 

It was held by the learned Judges who 
decided Raman Lai's case, AIR 1950 All 
583, that after the expiry of the stipulated 
period the tenant Lalloo Mai who conti- 
nued to remain in possession had become 
a tenant at wilL The learned Judges laid 
stress on the fact that the notice provided 
for m the lease deed need not have expired 
on the last date of the month of 
tenancy The matter was dealt with by the 
learned Judges in para 4 of their Judgment 
as follows — 

"A year-to-year tenancy arises by impli- 
cation of law, if the contract does not con- 
tain anything to the contrary, a lease is 
deemed to be a lease from year to year (or 
a month to month, as the case may be), 
see S 100 In the present case, it is ex- 
pressly stated in the rent note that the 
appellant could give at his will a month's 
notice at any time when ho wanted the 
shop to bo vacated, the words ‘at his will’ 
ana ‘at any time when ho wanted the shop 
to be vacated’ are important; the notice to 
bo given by the landlord was not required 
to expire on the last day of a month but 
could expire on any day. And if it could 
expire on any day, it follows that the 
tenancy was not a month-to-month tenancy. 
When there was a special contract about the 
termination of the lease, a month-to-month 
tenancy could not be implied under the 
law.* 

S3. Under the definition of lease under 
Section 105 of the Transfer of Property Act, 
it is not necessary that a lease should be 
from year to year or from month to month. 
All that is necessary is that a lease should 
be for a certain time, express or implied, or 
in perpetuity. From the definition it will 
appear that a lease most be for a certain 
tune and, therefore, tenancy at will does not 
appear to have been contemplated or pro- 
vided for by the definition. Under the 
Transfer of Property Act, ordinarily leases 
are either from year to year or month to 
month. This position Is further clarified by 
the opening words of Section 106 of the 
Act, which are “in the absence of a con- 
tract or local law or usage to the contrary 
.... I think, therefore, from Sec. 105 
and the opening words of Sec. 106 of the 
Transfer of Property Act, it may be reason- 
ably inferred that leases, whether from year 
to year or from month to month or other- 
wise, could be created by act of parties and 
that even m cases of leases from year to 
year or from month to month, by agree- 
ment, the parties could provide for termi- 
nation of the lease by notice different from 
the notice provided for in Section 106. 
That is to say, even in cases of a lease from 
year to year or of a lease from month to 


month, the parties concerned by agreement 
would bo entitled to stipulate that the lease 
would bo terminable by giving notice of a 
particular duration and that such notice 
need not expire with the end of the year or 
the month of tenancy. 

What could, in my opinion, be done by 
express acts of parties has been made a 
general provision by amendment in S. 100 
of the Transfer of Property Act made under 
the Uttar Pradesh Civil Laws Reforms and 
Amendment Act of 1954. Therefore, in my 
opinion, the learned Judges who decided 
Raman Lai’s case, AIR 1950 All 583, were 
not correct m holding that Lalloomal was 
a tenant at will because the notice, which 
it was stipulated, could be given by either 
party was not to expire with the end of the 
month of tenancy. 

54 I, therefore, concur with Oak, J-» 
that Raman Lai’s case, AIR 1950 All 583, 
was not correctly decided, although my rea- 
sons are somewhat different from those 
adopted by his Lordship. 

BY THE COURT 

55. The special appeal is dismissed with 
costs. 

MVJ/D.V.C. Appeal dismissed. 
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Sita and others. Petitioners v State of 
U. P. and others. Opposite Parties. 

Civil Misc. Writ No. 3279 of 1961. D /- 
2-8-1967. 

(A) Tenancy Laws — II. P. Consolida- 
tion of Holdings Act (5 of 1954), Ss. 12 
11, 19, 20, 21. 22, 23. 38 and 48 — Prior to 
amendment of 1958 — Scheme of S. 12 

— Objection under S. 12 claiming sirdari 
right in land under consolidation — Dis- 
missal — Decision of Consolidation Officer 
not attaining finality due to pendency of 
revision under S. 48 — - Same objection 
cannot be raised under S. 20 — Publica- 
tion of Statement of tenure-holders under 
S. 19 does not operate as stay of proceed- 
ings under S. 12 by virtue of S. 22(2) — 
Clerical error or error apparent on face 
of record — Power to correct under S. 38 

— When can be exercised. 1965 It. D. 12, 
Overruled. 

Per Asthana and Dayal JJ. (Beg, J. 
dissenting) .— 

The provisions of the Act do not con- 
template an end to the proceedings under 
section 12 of the Act whether before the 
Consolidation Officer or pending in appeal 
or revision in which the question of 
Bhumidhari. Sirdari, rights are involved 
fn respect of land under consolidation and 
the intendment of the Act is that the 

KULL/F270/68 



1989 


Sita v. State (FB) (M H. Beg J.) 

same objection cannot again be raised 
under Section 20 of the Act. 1964 R. D. 

411 & 1962 All LJ 888, Approved. 1965 
R. D. 12, Overruled. (Para 39) 

Questions of title as emphasized in sub- 
section (1) of Section 22 can arise on ac- 


count of some thing done in laying down 
the principles of consolidation and in 
framing the proposals under Chapter 3 
of the Act. It does not envisage a ques- 
tion of title which could be competently 
raised under Section 12 of the Act Hence, 
it is not correct to say that merely be- 
cause section 12 has been placed in 
Chapter 2 whose heading is '"The Revi- 
sion and correction of Maps and Records" 
that any decision arrived in those pro- 
ceedings is to be regarded as of a sum- 
mary nature and the same question was 
permitted to be determined in a mere 
elaborate m ann er under Section 21 of the 
Act (Para 41) 

Section 21 of the Act envisages pro- 
ceedings up to the stage of an appeal and 
does not cover revisions filed trader Sec- 
tion 48 of the Act Thus, in any view of 
the matter if a revision were pending in 
a proceeding arising out of objections 
trader Section 20 of the Act that may not 
stand in the way of the Settlement Offi- 
cer (Consolidation) confirming the state- 
ment of proposals under Section 23(1) of 
the Act 1966 All LJ 287, Ret to. 

It is, therefore, not correct to_ say that 
unless all decisions on objections filed 
under Section 20 of the Act attain finality 
the statement of proposals cannot be con- 
firmed as in the exercise of revisional 
jurisdiction trader Section 48 of the Act 
the appellate decision can be varied, 
modified or set aside. Any argument bas- 
ed on the effect of Section 23. therefore, 
does not necessarily establish that Section 
20 permits filing of objections of similar 
nature which could be filed trader Sec- 
tion 12 of the Act. (Para 42) 

Section 12 is a self-contained and com- 
plete provision for determining a dispute 
relating to the correctness or nature of 
an entry or of any omission therefrom. 

A person who claims to be tenure holder 
but whose name is not shown in the 
statement of tenure holders as published 
under Section 11 of the Act must get the 
statement corrected and the only provi- 
sion under the Act for the purpose is 
section 12. (Para 45) 

When the stage comes for preparation 
cf the statement of proposals then the 
particulars in respect of each tenure 
holder to be shown in the statement of 
proposals would he based on the entries 
in the village records as they emerge 
after corrections have been made in pro- 
ceedings under Section 12 of the Act. 

S. 12(3) of the Act which gives finality 
to the decision of a Consolidation Officer 
only means that the decision of the Con- 
solidation Officer would be super-imposed 
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S 7 ^ decision in the appeal or revision 
“ ^ the -case may be and it is the 

entry in accordance with that decision 
which would serve as the basis of parti- 
culars in respect of each tenure holder 
contemplated under Section 19(l)(a) of 


tee Act ' (Para 45) 

A mere publication of the statement of 
tenure holders under section 19 pending 
an appeal or a revision in proceedings 
under Section 12 of the Act would not 
operate as stay of the hearing of such 
appeal or revision. Therefore, .the appel- 
late authority or the revisional authority 
cs the case may he is bound to proceed 
with the hearing and arrive at a decision. 
I he proceedings in subsequent stage 
remain subject to correction according to 
final decisions in the earlier stages. In 
any_ case it is always open under sub- 
section (2) of Section 38 of the Act to the 
Consolidation Officer or Settlement Offi- 
cer (Consolidation) to correct a clerical 
error or error apparent on the face of the 
record in any document prepared trader 
any provision of the Act, even though the 
statement of proposals achieves confirma- 
tion under Section 23(2) of the Act The 
power trader sub-section (2) of Section 38 
can be exercised at any time before the 
notification under Section 52 is issued. 

(Para 46) 

(B) Civil P. C. (1908), Prc — — Interpre- 
tation of Statutes — Language of statute 
itself not clear — Legislative intent to be 
gathered from its provisions read as a 
whole together^ with the purpose of the 
enactment bearing in mind the malady 
which it was designed to cure. (1584) 3 
Co. Rep. 8, Ret to. (Per Beg, J.) 

(Para 7) 

(C) Tenancy Laws — U. P. Consolida- 
tion of Holdings Act (5 of 1954), Pre. — 
Object and interpretation. 

Per Beg, J. : — The Act was not meant 
to deprive persons affected by the pro- 
cess oi consolidation of either their sub- 
stantive or remedial rights with regard 
to land. It provides for the re-adjust- 
ment of these rights to the scheme of 
consolidation formulated Trader the Act 
and the adaptation of the scheme to these 
rights as and when they arise for consi- 
deration in the course of a continuing 
process of consolidation. Recourse to ordi- 
nary suits in Civil courts was practically 
barred by S. 49 of the Act during the 
course of consolidation. But, alternative 
machinery was provided by the Act for 
decision of disputes which may arise in 
the course of consolidation proceedings. 
The Act affords ample opportunities to 
all those who could genuinely object to 
put forward their objections and griev- 
ances of various types, while there is 
still time, that is to say, before the pro- 
cess, which ends with a notification under 
Section 52 of the Act, is finalised. The re- 
peated provisions for the filing of objec- 
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tions could not, however, be meant to 
enable any person to re-agitate precisely 
the same question on the same facts be- 
tween the same parties at every stage. To 
interpret the provisions in such a way 
as to allow repeated trials of questions 
already decided earlier would be to per- 
mit a mis use of the provisions which 
would frustrate the objects of the enact- 
ment AIR 1959 SC 564 & AIR 1959 All 
525, Rei to (Para 8) 


(D) Tenancy Laws — U. P. Consolida- 
tion ol Holdings Act (5 of 1954), S 22(2) 

- — Term Court in S. 22(2) does not in- 
clude consolidation authorities 
The functions of the consolidation 
authorities, when adjudicating upon 
rights of individuals, are akin to those of 
Courts But, they combine the roles of ad- 
ministrators with those of adjudicators 
m participating m the process of con- 
solidation. Even Section 38 ol the Act 
gives these authorities only specified 
powers of Civil Courts and does not 
equate them with Courts for all purposes. 
Therefore, the term ’Court’ m S 22(2) 
does not include the consolidation autho- 
rities, viz. Consolidation Officer, Settle- 
ment Officer (Consolidation) and Deputy 
Director or Director of Consolidation. 
1964 RD. 411, Approved. 1962 R D. 107, 
Ret (Paras 14, 39) 

(E) Civil P. C. (1908), S. 11 — Principle 
of res judicata — Applicability to pro- 
ceedings before consolidation authorities 
trnder 13 P. Consolidation of Holdings Act 
(5 of 1954). 


Per Beg. J . The consolidation autho- 
rities acting at each stage under the Act 
are performing judicial acts in deciding 
the rights of contesting parties There- 
fore, their decisions must bind parties at 
each stage for the purposes of succeeding 
stages I960 R.D. 323 & AIR 1965 All 296, 
ReL on. (Para 21) 

The principle of res iudicata bars re- 
trial and decision once again of what is 
concluded but not merely the "raising” 
of a question. ’Raising* does not include 
trial and decision, the next stages which 
will be barred where there is a previous 
adjudication on the same facts. The mere 
filing of an objection under Section 12 of 
Hie Act or the pendency of that objection 
cannot bar even the raising of a ’similar’ 
objection under Section 20 of the Act 
before the objection under section 12 of 
the Act has been finally decided Even if 
the bar of res judicata could be spoken 
of as a bar to the very raising of an ob- 
jection itself, as distinguished from its 
trial, the bar could not come into exist- 
ence before the proceedings under section 
12 of the Act had reached finality 

(Para 31a) 


been decided between the parties in an 
earlier litigation is barred from being 
raised m a subsequent litigation. That is 
to say, a court cannot allow a question to 
be raised which has already been adju- 
dicated upon between the parties in an 
earlier case In other words, law makes 
it incompetent for any court to entertain 
such a question. If the subsequent objec- 
tion filed under Section 20 of the Act 
raises the same questions which had al- 
ready been adjudicated upon in the ear- 
lier proceedings under Section 12 of the 
Act then the doctrine of res judicata it- 
self would render any objection filed 
under Section 20 of the Act raising simi- 
lar questions as incompetent. But if the 
proceedings in the first stage are still 
pending and have not been finall y decid- 
ed then the question of res judicata will 
not arise, (Para 40) 

(F) Tenancy Laws ■ — U. P. Consolida- 
tion of Holdings Act (5 of 1954), S. 12(7) 
— Scope and object — ■ Section creates an 
estoppel by record and cannot be used to 
cut down application of doctrine of res 
judicata— (Civil P.C. (1908), S. 11)— (Evi- 
dence Act (1872), S. 115). 

Per Beg. J. — Sec. 12(7) of the Act 
bars the ra isin g of a question by means 
of an objection under Section 20(2) or 
Section 34(1) even when such an adjudi- 
cation did not take place but could have 
taken place on an objection which could 
and ought to have been made In other 
words, the object of Section 12(7) of the 
Act clearly appears to be to go even be- 
yond the doctrine of res judicata. This 
section cannot be used to cut down the 
application of the doctrine of res judicata 
in any way whatsoever It contains with- 
in it something more than the principles 
of constructive res judicata itself. Its 
result can be, more appropriately, describ- 
ed as an "estoppel by record", inasmuch 
as what has taken place and is recorded 
and declared final cannot be questioned 
subsequently by a party which has al- 
ready had an opportunity to object The 
term estoppel by record can be used for 
matters formally recorded and declared 
final by statute where opportunity to 
object had been afforded to persons 
estopped. (Para 22) 

Per Asthana and DayaL JJ — 
Sub-section (7) of Section 12 only re- 
states the rule of constructive res judicata 
as contained in the Civil Procedure Code 
but no argument can be built on its basis 
to establish that under the scheme of the 
Act same questions can be raised by a 
tenure-holder under Section 20 of the Act 
in respect of land which can be raised 
under Section 12 of the Act in respect of 
the same land. (Para 40) 


Per Asthana and DayaL JJ. : — The 
doctrine of res judicata pertains to the 
jurisdiction of # court and what has 


(G) Tenancy Laws — U. P. Consolida- 
tion of Holdings Act (5 of 1954), Sections 
12, 54 — Roles under Section 54, R. 34 — 
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Rule 34(3) which provides for appeal 
against order of Consolidation Officer in 
proceedings under Section 12 is as much 
part of the Act as any other provision of 
Act and is a valid provision in existence 
from very inception of Act, (Para 41) 
(H) Civil P. C. (1908), Pre. — Prece- 
dents Judgment affirmed in appeal — 
Determination of ratio decidendi. 

Per Beg, J.: — A Judgment given on an 
appeal can confirm the conclusion arrived 
at in the Judgment appealed against with- 
out adopting all the reasons of the Judg- 
ment appealed from. The ratio decidendi 
of the two Judgments has to be deter- 
mined separately, (Para 32) 
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Sripat Narain Singh, for Petitioners: 
Standing Counsel, for Opposite Party. 

M. H. BEG, J. : — This reference to a 
Full Bench arises out of a petition under 
Article 226 of the Constitution seeking 
writs of certiorari to quash the orders of 
the Deputy Director of Consolidation, the 
Settlement Officer (Consolidation), and 
the Consolidation Officer, Azamgarh, re- 
jecting the petitioners’ objection under 
Section 20 of the U. P. Consolidation of 
Holdings Act, 1954, (hereinafter referred 
to as the Act), as it stood before its 
amendment in' 1958. The petitioners’ 
objection before the Consolidation autho- 
rities was that their names were wrongly 
omitted from the statement of proposals 
published under Section 19 of the Act 
These statements in C. H. Form 23, pre- 
scribed by Rule 46, must contain a num- 
ber of particulars laid down in Section 
19 of the Act. Among the details to be 
entered in C. H. Form 23, are the name 
and parentage of each tenure-holder and 
the class of tenure of each plot in the 
village which is undergoing consolidation 
proceedings. The petitioners claimed to 
be Sirdars of plots nos. 1011 and 1191 in 
their village. Their objection was reject- 
ed by the Consolidation authorities, in 
proceedings under Sections 20 and 21 of 
the Act, on the ground that this question 
had already been decided between the 
same parties in favour of Suraj Bhan, 
opposite party no. 5, who had been held 
to be the Bhumidhar in previous proceed- 
ings under Section 12 of the Act. 

2. The petitioners contended that the 
proceedings under Section 12 of the Act 
had not resulted in a final order, inas- 
much as a revision application under sec- 
tion 48 of the Act was pending against 
the decision in proceedings under Section 
12 of the Act, when the petitioners' ob- 
jections under Section 20 of the Act were 
rejected by the Consolidation Officer and 
the Settlement Officer. The Deputy Direc- 
tor, however, had revision applications 
arising out of proceedings both under 
Section 12 and under Section 20 of the 
Act before him He decided them together 
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by means of the same order on 5-&-196L 
The Deputy Director (C) laconically ob- 
served that he was unable to find any 
substantial Irregularity or illegality in 
the orders of the authorities below him 
and dismissed both the revision appli- 
cations. The result was that the Settle- 
ment Officer and the Consolidation Officer 
had disposed of the petitioners' objection 
under section 20 of the Act before the 
revision application of the petitioners 
under S. 48 of the Act, pending against 
the decision of the petitioners' case 
under Section 12 of the Act with regard 
to Plots Nos. 1011 and 1191, was finally 
disposed of. 

3. The petitioners' submission was 
that proceedings under section 12 of the 
Act were superseded by proceedings 
under Sections 20 and 21 of the Act This 
contention was supported by a reference 
to section 22(2) which read, after an 
amendment, as follows — ■ 

"Upon the publication of the Statement 
of Proposals under sub-section (U of the 
Section 20 all suits or proceedings in the 
Court of first instance, appeal, reference 
or revision. In which the question of 
title or a question whether any person Is 
a Sirdar, Adhivasi or Asa ml In relation to 
the same land has been raised, shall be 
stayed" 

4. The petitioners urged that, even If 
the principles of res judicata were to be 
found embodied in various sections of the 
Act. for proceedings at various stages, the 
principles were only applicable to a case 
in which there wa3 a final decision; Sec- 
tion 22(2) of the Act was utilised to build 
the argument that proceedings under the 
Act. which were not concluded or finalis- 
ed. were meant to be staved so that it 
followed that an adjudication under Sec- 
tions 20 and 21 of the Act was meant to 
take place in all cases where the prior 
proceedings under Section 12 of the Act 
had not reached finality. 

5. A still bolder stand, adopted by Mr. 
Snpat Narain Singh on behalf of the 
petitioners was that all matters relating 
to right or title were meant to be really 
a-dtated or to be reagitated and deter- 
mined afresh by means of an elabor- 
ate tnal in proceedings under Ss. 20 
and 21 of the Act. Proceedings under Sec. 
12 of the Act (as it stood before the amend- 
ment of the Act In 1958) were sought to 
be equated with proceedings in revenue 
courts for mutation of names and correc- 
tion of entries in revenue records, and 
proceedings under Ss 20 and 21 of the Act 
were sought to be placed, by comparison, 
in ttie position of regular suits before Civil 
and Revenue Courts This analogy does not 
appear to be apt at all. It is true that the 
Consolidation proceedings, as found in 
the TJ. P. Act 5 of 1954, seem to proceed 
upon a distinction between rectification 
of errors under Sections 8 and 9 of the 
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Act and the more elaborate proceedings 
Under Section 12 of the Act, which may 
even raise questions of title referable, 
through a Civil Judge, to the Arbitrator, 
but. there the Eumlanty ends. It may be 
mentioned here, in passing, that this 
scheme was replaced, little later, by 
enlarging the scope of the enquiries 
under S 9 as it was found after the U. P. 
Act XXXVIII of 1958 which amended the 
original provisions of the Act so as to 
better serve the objects of Consolidation. 
The line of thinking based upon any pcs* 
Bible division of proceedings into those 
concerned with mere mutations or cor- 
rections of entries and those proceedings 
which decide questions of right or title 
of tenure-holders seems to have b ee n 
end rely abandoned by the amendment 
of 1958. 

8. We are concerned here with the provi- 
sions of the Act as they stood before the 
amending of U P. Act XXXVIII of 1958. 
Even under the unamended Act, the 
adjudication under section 12 was as ela- 
borate as one under Sections 20 and 21 
of the Act. It is Intended to decide ques- 
tions of right and title which could be 
decided at that stage of the Consolidation 
proceedings under the Act just as well 
as under Sections 20 and 21 of the Act 
Section 12 (7) specifically provided that 
an objection relating to title which could 
be raised in proceedings under Section 12 
could not be raised subsequently under 
Section 20(2) or Sec. 34(1) of the Act 
Moreover the hierarchy of authorities 
and Presiding Officers conducting the pro- 
ceedings at different stages is the Game. 
The proceedings pass through the same 
hands and decisions have to be taken 
repeatedly by the same Officer Further- 
more. the basic distinction between muta- 
tion proceedings, which are primarily 
meant for fiscal objects of the State, and 
litigation between parties on questions of 
Individual nqht and title, is absent here. 
The consolidation proceedings have what 
may be called a "consolidated" purpose. 

7. I think the correct meaning of the 
various provisions of the Act dealing with 
finality of orders passed could only be 
properly understood in the light of the 
intent gathered from the provisions, 
viewed as a whole, together with the 
purpose of the enactment which has to 
be considered where the language of the 
enactment itself is not clear It is neces- 
sary. m such cases, to keep in mind the 
malady which an enactment was designed 
to cure It was said long ago, in HeydonS 
case, (15S41 3 Co Rep. 8. 

"And then the office of all the Judges 
Is always to make such construction as 
shall suppress the mischief and advance 
the remedy, and to suppress subtle 
ventions and the evasions for the conti- 
nuance of the mischief and pro private 
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commodo, and to add force and life to 
the cure and remedy according to the 
true intent of the makers of the Act pro 
bono publico.” 

8. The preamble of the Act shows that 
the consolidation of Agricultural holdings 
in Uttar Pradesh appeared necessary "for 
the development of agriculture." Its ob- 
ject has been explained by Wanchoo, J., 
in Attar Singh v. State of U. P„ AIR 1959 
SC 564 at p. 565. The evil it was designed 
to check, the fragmentation of holdings, 
was also commented upon by Dhavan, J. 
In Smt Rani v. Deputy Director of Con- 
solidation. 1959 RD 108 = (AIR 1959 All 
525). It is sufficient for me to observe that 
the Act before us was not meant to de- 
prive persons affected by the process of 
consolidation of either their substantive 
or remedial rights with regard to land. 
It provides for the re-adjustment of these 
rights to the scheme of consolidation for- 
mulated under the Act and the adaptation 
of the scheme to these rights as and when 
they arise for consideration in the course 
of a continuing process of consolidation. 
Recourse to ordinary suits in Civil Courts 
was practically barred by Sec. 49 of the 
Act during the course of consolidation. 
But, alternative machinery was provided 
by the Act for decision of disputes which 
may arise in the course of consolidation 
proceedings. The elaborate provisions of 
the Act for determination of various, 
sometimes over-lapping — I would like lo 
emphasize that they are over-lapping at 
times — questions involving indivi- 
dual as well as collective rights of vil- 
lagers affected by the process of consoli- 
dation, seem to be designed to guard 
against possible injustice or oversights 
in the course of preparing and enforcing 
the scheme. The Act affords ample op- 
portunities to all those who could genu- 
inely object , to put forward their objec- 
tions and grievances of various types, 
while there is still time, that is to say, 
before the process, which ends with a 
notification under Section 52 of the Act, 
is finalised. The repeated provisions for 
the filing of objections could not, how- 
ever, be meant to enable any person to 
reagitate precisely the same question cm 
the same facts between the same parties 
at every stage. To interpret the provi- 
sions in such a way as to allow repeated 
trials of questions already decided earlier 
would be to permit a misuse of the pro- 
visions which would frustrate the objects 
of the enactment The process of consoli- 
dation may be examined a little more 
closely now. 

9, We have to interpret the Act as it 
stood in its original form when it was 
notified and published as U. P. Act No. V 
of 1954 in the U. P. Gazette on March 8, 
4954. This Act divides the process of con- 
solidation into three main parts, and each 
of the first three parts falls into two 


halves so that we get the following stages 
Part I, "Revision and Correction of Maps 
and Records”, (Chap. 2); (a) "Preliminary 
survey and Report” (Sections 4 to 8); (b) 

Statement of plots and tenure-holders” 
(Sections 11 and 12); Part U (Chapter 3) 

Preparation of Consolidation Scheme”; 
(a) "Statement of Principles'* (Sections 
14 to 18); (b) "Statement of Proposals” 
(Sections 19 to 21); and, finally. Part HI 
Chapter 4 "Enforcement of the Scheme” 
(Sections 24 to 36). 

10. The first part dealt with in chap- 
ter 2 of the Act is concerned with "Revi- 
sion and Correction of Maps and Records”. 
Here we find that, after a declaration by 
the State Government under Section 4 of 
the Act that a particular district or area 
is under consolidation from the date spe- 
cified, the duty of preparing and main- 
taining the maps, the Khasras, and the 
annual registers under Chapter 3 under 
Land Revenue Act 1901 is transferred to 
the Settlement Officer (Consolidation), 
The functions of the Collector, the Assis- 
tant Collector, and the Tahsildar, under 
the Land Revenue Act, are to be exercis- 
ed by the Settlement Officer (Consolida- 
tion), the Consolidation Officer, and the 
Asstt Consolidation Officer, so long as 
the area remains under consolidation 
operations. The Assistant Consolidation 
Officer is then required to examine and 
test the accuracy of the village maps, 
khasras and the current annual registers 
by making a field to field Partal of the 
entire village. The Asstt Consolidation 
Officer is also required to prepare a state- 
ment showing the mistakes discovered 
and the nature of existing disputes about 
these. After that the Assistant Consoli- 
dation Officer has to make a report to 
the Settlement Officer, under Section 8 
of the Act, who may hold an enquiry 
and direct corrections to be made. 

There is a provision for a further Partal 
by the Assistant Consolidation Officer 
before making a correction in the Annual 
Register and there is an appeal to the 
Consolidation Officer from the decision 
made by the Assistant Consolidation Offi- 
cer. The decision of the Consolidation 
Officer is "final” under Section 8(4) of 
the Act "except” as otherwise provided 
by or under this Act It appears that 
this stage is only concerned with the 
preliminary survey and the result of the 
Partal, which was to be carried out by 
the Assistant Consolidation Officer under 
the Act This survey could not finally de- 
termine questions of right or title. The 
decision of the Consolidation Officer was 
apparently only final as regards the en- 
tries made in the annual registers after 
the survey and not on other matters con- 
cerning the rights of tenure-holders with 
which Section 11(1) deals. These entries 
would raise rebuttable presumptions of 
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'correctness, but they could not conclude 
matters of right or title evidenced by 
them. 

It. The second half of the process 
covered by the "Revision and Correc- 
tion of Maps and Records” takes place 
under Sections 11 and 12 of the Act Here 
we find that the Assistant Consolidation. 
Officer has to prepare statements of plots 
and tenure-holders showing not only the 
area, the nature of the soil, the revenue 
or rent the hereditary sanctioned rates 
of rent the rental value, but also the 
character of the rights enjoyed by each 
tenure^holder. Section 12(1) expressly 
enables and obliges any person who dis- 
putes the correctness or nature of an 
entry in the statement of plots and 
tenure-holders to put forward his objec- 
tions. It requires the Assistant Consolida- 
tion Officer to hear the views of Land 
Management Committee. Section 12(3) 
makes a decision of the Consolidation 
Officer upon a contest "final except as 
otherwise provided by or under this Act.” 

It is important to note here that what 
Is expressly made final Is a decision upon 
a contest and nothing else. An appeal 
under Rule 34 has been held by this 
Court to be validly provided under the 
Act There is also a provision lor refer- 
ence of questions of title for decision by 
the arbitrator whose decision is to he 
"final” under Section 12(4) of the Act. 
We also find that Section 12(5) provides 
that "all suits or proceedings m the court 
of first Instance, or appeal in which a 
question of title in relation to the same 
ha s been raised shall be stayed.” The 
term 'Court’ could not have been used 
for the Consolidation Officer. It has been 
evidently used for other authorities before 
which questions of title relating to the 
"same” land has been raised. Such autho- 
rities could only be those operating out- 
ride the Act. 

12. The next or eeeond part of the 
consolidation proceedings consists of "Pre- 
paration of Consolidation Scheme” dealt 
with in Chapter 3 of the Act. Here, we 
find a provision, in Section 14 (1). for the 
"Statement of Principles” which has to 
contain the broad outlines of the lay out 
of the villages and the proposed re-ar- 
rangement The particulars which have to 
be shown here relate to the provirions for 
common paths, pastures, fisheries manure 
pits, khalihans. cremation grounds, grave 
yards, abadi areas, and works of public 
utility and other common uses. It has to 
be noted that the matters dealt with here 
are very distinctly different from those 
to be mentioned in the statements of 
plots and tenure-holders under Section 
11(1) of the Act These questions do, how- 
ever, affect tenure-holders individually 
and as a whole. The tenure-holders are 
also affected by the proposed scheme of 
allocations of land for various purposes 


and by proposed formations of blocks. 
The "statement of principles” under Sec- 
tion 14, prepared after keeping in view 
the principles laid down in Section 15 
of the Act, is published under Section 
16(1) of the Act. Persons "likely to be 
affected by the Scheme” of redistribu- 
tion and allocation of land for various 
purposes were permitted to object The 
Consolidation Officer had to decide the 
objections subject to an appeal before 
the Settlement Officer whose decision 
was "final” under Section 17(1) of the 
Act "except as otherwise provided by os 
under this Act” The Settlement Officer 
(Consolidation) was authorised to make a 
local inspection before giving his deci- 
sion and also to hear the Land Manage- 
ment Committee which was to be inform- 
ed. At the conclusion of this stage, the 
"Statement of Principles”, as confirmed 
and published, was declared "final” under 
Section 18 of the Act It should be noted 
that the rights of tenure-holders in land 
are not as such, declared "final" here, but 
the allocations of land for various pur- 
poses under the scheme are finalised at 
this stage. 

13. The second phase of the "Prepara- 
tion of the Consolidation Scheme” was 
then to commence by means of a "state- 
ment of proposals” prepared under Sec- 
tion 19(1) of the Act An examination of 
the particulars prescribed by Section 19 
for the statement of proposals shows that 
it is meant to give combined results of 
proceedings under Sections 11 and 14(1) 
of the Act after the objections at the 
earlier stages have been disposed of. In 
fact the statement of proposals under 
Sea 19(1) has to take place in ac- 
cordance with the statement of princi- 
ples as confirmed and published "under 
section 18 of the Act” In addition, at tins 
stage, reasons have to be given in sup- 
port of the proposed allotments to tenure- 
holders. Certain additional matters such 
as compensation for trees, wells, build- 
ings, or, other improvements are to be 
mentioned in the statement of proposals. 

The statement of proposals Is also to be 
preceded by consultation with the Land 
Management Committee, and, in case of 
a difference between the Assistant Con- 
solidation Officer and the Land Manage- 
ment Committee, the decision of the Set- 
tlement Officer on the question on which 
there is a difference is declared "final 
under Section 19(5) of the Act The state- 
ment of proposals is then published under 
Section 20 sub-section (1) The Assistant 
Consolidation Officer may, "if necessary, 
hear parties," under Section 21 (1) of the 
Act on objections made under Section 20 
(1) by "any person likely to be affected 
by the proposals”. The officer then reports 
to the Consolidation Officer who disposes 
of the objections after hearing parties and 
their evidence. There is an appeal to tnfl 
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Settlement Officer (Consolidation) under 
Section 21(2). The appellate order of the 
Settlement Officer (Consolidation) is final 
"except as otherwise provided by or under 
this Act.” The Consolidation Officer and 
the Settlement Officer (Consolidation) 
have, before deciding cases under Section 
21, to make local inspections after giving 
due notice to the parties and the Land 
Management Committee. 

14. We also find that there is a pro- 
vision, in section 22 sub-section (1) of the 
Act, for reference of questions of title to 
an arbitrator by the Consolidation Officer. 
It is in this connection that it was provid- 
ed, in Section 22(2), as it was originally 
worded, that "all suits and proceedings 
in the Court of the first instance or in ap- 
peal in which a question of title in relation 
to the same land has been raised shall be 
stayed. “It is clear that here the “suits 
and proceedings” mentioned are those 
which were pending in "courts” and 
which raise questions which could be 
referred to the arbitrator. There is no 
provision at all for an automatic stay of 
any proceedings before the Consolidation 
Officer or the Settlement Officer (Conso- 
lidation) or the Director of Consolidation. 
The consolidation authorities are not de- 
fined or described at all as "Courts” any- 
where in the Act although the word 
“court” is repeatedly used when referring 
to stay of suits and proceedings relating 
to title. The context in which Section 22 
(2) occurs is precisely similar to the con- 
text in which the similar provision in sec- 
tion 12(5) occurs. Each of these provi- 
sions is followed by the provision that 
“the decision of the arbitrator shall be 
final." The mere fact that later on ques- 
tions or sirdaii, adhivasi, and asami rights 
were added after questions of title here, 
by an amendment, would not alter the 
context in which the word "court” is used 
here. The functions of the consolidation 
authorities, when adjudicating upon rights 
of individuals, are akin to those of courts. 
But, 'they combine the roles of adminis- 
trators with those of adjudicators in 
participating in the process of consolida- 
tion, Even Section 38 of the Act gives 
these authorities only specified powers of 
Civil Courts and does not equate them 
with courts for all purposes. Therefore, I 
respectfully prefer the interpretation 
given to the term “court”, as used in 
Section 22(2) of the Act, by Gupta, J. in 
the Division Bench case of Ram Bharosey 
Lai v. Deputy Director of Consolidation, 
1964 RD 411 to that adopted by Srivas- 
lava, J. in Ganga Singh v. Deputy Direc- 
tor of Consolidation, 1962 RD 107. 

13. Section 23 of the Act provides for 
the nublication and confirmation of the 
statement of proposals which is declared 
“final except in so far as it relates to 
land which is the subject matter of refer- 
ences made to the Civil Judge and which 


have not been disposed of till then. "This' 
section- is important for deciding the 
question before us. It demonstrates that 
the statement of proposals”, which also 
contains particulars specified in Section 
11(1) of the Act, is not “final” until this 
stage is passed. 

16. The third and the last stage of 
process of consolidation covers the en- 
forcement of the scheme dealt with in 
Chapter 4 of the Act. This part provides 
for the handing over of possession of 
plots allotted to the tenure-holders and 
preparation of the new revenue records 
under Sec. 27, sub-section (1) of the Act, 
The entries in the new records of rights, 
prepared under sub-section (1) of section 
27 are declared to be “final and conclu- 
sive”. At this stage, there is provision in 
section 34(1) of the Act for objections 
by persons aggrieved only by orders pass- 
ed on certain matters arising out of com- 
pensation for crops (Section 29), transfer 
of encumbrances (section 31), and award 
of costs (Section 33). These objections are 
to be disposed of by the Consolidation 
Officer under Section 35 of the Act. But, 
even at this stage, there is a provision 
in Section 36, sub-section (1) of the Act 
that "where the objection filed under 
Section 34 involves a question of title in 
land and such question has not already 
been finally determined by a competent 
Court, the Consolidation Officer shall 
refer it for determination to the Civil 
Judge having jurisdiction who shall there- 
upon refer it to the arbitrator.” The 
decision of the arbitrator is again declar- 
ed to be final. Section 3G-A added by the 
U. P. Act 16 of 1957 clarifies that if a 
question arise in any proceeding under 
the Act whether a person possessed the 
rights of a Sirdar, Adhivasi, or Asami on 
any particular land at any particular 
time, such a question shall not be deemed 
to raise a question of title. 

17. There was a provision introduced in 
this part, by an early amendment, which 
indicated very clearly that decisions on 
questions of rights of tenure-holders, apart 
from question of “title”, remained only 
"provisional” until the “statement of pro- 
posals” was confirmed under S. 23(2) of 
the Act. This provision. Section 26-A, 
which was deleted in 1958 shows the in- 
tentions of the framers of the Act. It 
reads as follows: — 

"Notwithstanding anything contained 
in Ss. 27 and 30, the maps and record and 
the tenure-holder’s right to land in respect 
of which the statement of proposals has 
not become final under sub-section (2) 
of Section 23 shall remain provisional.” 

The provision was repealed by the U. 

P. Act XXXVIII of 1958 perhaps because 
of some inconsistency with other provi- 
sions, and Section 30 of the Act was con- 
sidered enough. Section 30 read as fol- 
lows; — 
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"With effect from the date on which a 
tenure-holder, in pursuance of the provi- 
sions of Section 26, enters into possession 
of the plots allotted to him, his rights, 
title, interest and liabilities in his original 
holding shall be extinguished and he shall 
have the same rights, title, interest and 
liabilities subject to notification, if any. 
specified in the final consolidation scheme 
in the plots allotted to him under Sec- 
tion 25" 

Section 30, which continued with slight 
modifications, also shows that extinguish- 
ment of old rights took place only on the 
acquisition of new rights under the "final 
consolidation scheme.” Questions relating 
to nature of rights of tenure-holders in 
plots seem to cut across various stages 
and are not confined to the stage of pro- 
ceedings under section 12 of the Act. 
Other questions may arise at particular 
stages only. The reason for this difference 
appears obvious Bights In particular 
plots are not static. They are altered 
with devolution, and with maturity and 
loss of rights during the course of the 
process of consolidation. 


18. The general survey, made above, 
of the various stages of the" process of 
consolidation show that each of the three 
parts of the process of consolidation is 
directed towards achieving a separate 
and distinct set of objects. In the process 
of attaining these objects, questions in- 
volving Individual rights, sometimes of 
the same nature or character, may turn 
up m different forms and contexts or 
With differing catenations of fact at each 
stage. Therefore, provision has been made, 
at every stage, for safeguarding these 
rights by enabling all those who may 
have possible grievance, which they could 
not put forward earlier for reasons be- 
yond their controL to object. Decisions 
upon these objections are at the same 
time declared to be final This means that 
they cannot, upon the same facts, be re- 
agitated between the same parties. In 
other words, the doctrine of res judicata 
was obviously meant to be Incorporated 
In the provisions of the Act whenever 
finality is given to a decision. I confess 
that I am unable to see any difficulty in 
recognising this position dearly. There is 
nothing difficult or abstruse about the 
doctrine of res Judicata. It rests on two 
well recognised principles: one of pub- 
lic policy, contained in the Roman maxim: 
"interest repubficae ut sit finis litiura 
"L e. "the republic's interest require that 
litigation must have an end”: another of 
Justice and equity, embodied in another 
Roman maxim; '‘nemo debet bis vexarl 
pro una et eadem causa” l e. no man 
should be vexed twice over for the same 
cause." Adjudication would lose its pur- 
pose if there could be no reasonable fin- 
ality to the process of obtaining it and 
both public and private time and resour- 
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ccs would be wasted if the process of ad- 
judication were unending or repeated 
without any justifiable object 

19. It is not difficult to find the doc- 
trine of res judicata whenever it is sought 
to be embodied in statutory provisions. 

It is well established that Section 11 C. 
P. C. is only one Instance of it in a very 
comprehensive form but even this does 
not exhaust it Indeed, the doctrine is 
a logical corollary of the process of ad- 
judication both judicial and quasi judicial. 

It has been described as "a principle of 
universal jurisprudence’’ (See: American 
Jurisprudence V-30 A. P, 371), 

20. Our Supreme Court observed In 
Smt Ujjam Bai v. State of U. P* AIR 
1962 SC 1621. at p 1630: 

"The characteristic attribute of a Judi- 
cial act or decision is that it binds whe- 
ther it be right or wrong. An error 
of law or fact committed by a Judicial or 
quasi judicial body cannot in genernL 
be impeached otherwise than on appeal 
unless the erroneous determination relates 
to a matter on which the jurisdiction of 
that body depends. These principles gov- 
ern not only the findings of inferior 
courts stricto sensu but also the findings 
of administrative bodies which ore held 
to be acting In a judicial capacity. Such 
bodies are deemed to have been invested 
with power to err within the limits of 
their Jurisdiction, and provided that they 
keep within those limits their decisions 
must be accepted as valid unless set aside 
on appeal. Even the doctrine of re3 Judi- 
cata has been applied to such decisions. 
(See Livingstone v Westminster Corpora- 
tion, 1904-2 KB 109; Re: Birken- 
head Corporation. 1952 Ch. 359; 
Re. 56 Denton Road, Twickenham, 1953 
Ch. 51; Society of Medical Officers of 
Health v. Hope. 1959-2 WLR 377 at PP. 
391, 396, 397, 402. In Bum & Co.. Cal- 
cutta v. Their Employees. 1956 SCR 781 
*=AIR 1957 SC 38 this court said that 
although the rule of res Judicata as enact- 
ed by S 11 of the Code of Civil Proce- 
dure did not in terms apply to an award 
made by an industrial trib unal, its under- 
lying principle which is founded on sound 
public policy and is of universal appli- 
cation must apply. In Daryao v State of 
U P. 1961-2 SCA 591 “AIR 1061 SC 
1457, this court applied the doctrine of 
res judicata in respect of applications 
under Article 32 of the Constitution.” 

21. It is clear that the consolidation - 
authorities acting at each stage are per- 
forming judicial acts In deciding the 
rights of contesting parties. Therefore, 
their decisions must bind parties at each 
stage for the purposes of succeeding 
stages. In Raghubir Singh V. DDd. Civil 
Misc. Writ Ko 473 of 1958 (decided on 
21-9-1060) (reported in 1960 RD p. 2231 
Jagdish Sahai J. observed: 
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It was . contended on behalf of the 
petitioners that Section 11 of the C. P. C, 
in terms did not apply to proceedings 
under the Act. Whether or not Section 11 
applies, the principles of res judicata ap- 
ply.” 

In that case a decision of the Board of 
Revenue was held to bind parties to it. 
In Kanizan v. Ghulam Nabi, AIR 1965 
AH 296—1964 AH U 1112, Sharma, J. 
held that a decision in proceedings under 
the Act was binding in other proceedings 
under the Act. I respectfully concur with 
the views expressed in both these cases. 

22. It may also be observed that the 
Division Bench decision of this court in 
Rup Narain v. State, 1962 AH LJ 888 
contains the foUowing observation of 
Desai C. J. : — 

"The legislature probably enacted Sec, 
32 (7) to give effect to the rule of con- 
structive res judicata.” 

Section 12(7) of the Act, reads as fol- 
lows : — 

“12(7): A question of title in respect 
of any plot mentioned in the statement in 
clause (c) of sub-section (1) of Section 
11, which might and ought to have been 
raised under sub-section (1) but had not 
been raised, shall not be raised in any 
objection filed under sub-section (2) of 
Section 20, or under sub-section (1) of 
Section 34.” 

It was contended that Section 12(7) of 
the Act shows that the doctrine of res 
judicata under the Act is confined to an 
application of the principle of construc- 
tive res judicata in cases where a ques- 
tion of title arises and goes no further. 
This argument overlooks the effect of 
Section 12(7) of the Act even in those 
cases in which there has been no objec- 
tion whatsoever trader Section 12 by a 
party so that there has been no dispute 
or adjudication. The rule of constructive 
res judicata is a logical corollary of ex- 
tention of the principle of res judicata. 

It applies in cases where an adjudication 
which has taken place and enables it . to 
be construed as one which covers matters 
which could or might have been raised 
in the course of that adjudication. 

On the other hand. Section 12(7) of 
the Act bars the raising of a question by 
means of an objection under Section 20(2) 
or Section 34(1) even when such an ad- 
judication did not take place hut could 
have taken place on an objection which 
could and ought to have been made. In 
other words, the object of Section 12(7) 
of the Act clearly appears to be to go 
even beyond the doctrine of res judicata. 
This section, could not, in my opinion, 
be used to cut down the application of 
the doctrine of res judicata in any way 
whatsoever. It contains within it some- 
thing more than the principles of con- 
structive res judicata itself. Its result. 
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«e> mor e appropriately, describedi 
, y reco J d ” inasmuch as' 
has taken place and is recorded and 
declared final cannot be questioned sub-i 
sequently by a party which has already 
had an opportunity to object It may be' 
here that although the term' 
estoppel by record”, as used in English] 
law, corresponds broadly to our res judi~; 
cata, it has also a wider connotation. It! 
has been explained as foHows: An estop- 
kyi'eeerd is the preclusion to deny 
tne truth of matters set forth in a record 
whether judicial or legislative, and also] 
to deny the facts adjudicated by a court 
of competent jurisdiction "(See American! 
Jurisprudence 2nd Ed. VoL 28 page 600;! 
also Corpus Juris Secundum Vol. 31 page] 
193). It appears that the term can be used] 
j ™ atters formally recorded and declar- 
ed final by statute where opportunity to 
object had been afforded to persons 
estopped, 

23. S. 12(1) of the Act may also be now 
closely examined. It reads as foUows:— 

(1) Every person interested to disput- 
ing the correctness or nature of an entry 
to the statement published under Section 
11 or pointing out any omission there- 
from shall within, thirty days of the pub- 
lication of the statement under sub-sec- 
tion (2) of Section 11, file objection, if 
any, on the statement before the Assist- 
ant Consolidation Officer in the manner! 
prescribed.” 

24. This provision also imposes an ob- 
ligation, by the use of the word "shall”, 
upon a person who could and might raise 
an objection against an entry to do so 
at this stage. If no objection is raised at 
this stage there cannot be a decision 
taken by the Consolidation Officer to 
which finality could attach under Sec- 
tion 12(3) of the Act. The decision of the 
Consolidation Officer can only be taken 
on objections filed on which the Assistant 
Consolidation Officer submits a report, 
"after hearing the parties, if necessary”, 
under section 12(2) of the Act. Therefore, 
if a party has already objected but omits 
to take up, as a part of his objections, a 
question which he might and should have 
taken up, the doctrine of constructive res 
judicata could be applied against him, 

If, however, a party does not perform 
his duty to object trader Section 12(1) of 
the Act so that there is no adjudication 
whatsoever upon an objection, which he 
could and should have put forward, he 
may still he debarred by the principle of 
estoppel by record from objecting at a 
subsequent stage because he will be 
deemed to be aware of the contents of 
the statement published under Section II' 

(2) of the Act This is, as already indi- 
cated, somewhat wider and different from 
the principle of res judicata. Section 12 
(7) seems to have been introduced as a 
subsequent amendment of the original 
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Act, by way of abundant caution, to make 
this position, dear so far as questions of 
title to land are concerned. 

23. Does it follow, from the above 
mentioned provisions of Ss. 11 and 12 
and 14 to 23 of the Act that objections 
of the nature contemplated by Sec. 12 
are excluded entirely in all cases from 
the purview of objections under S 20(2) 
of the Act? The observations made by 
Desai C J m 1962 All I*J 838 cert ainly 
Indicate that the answer to this questions 
should he in the affirmative It may, how- 
ever, be observed that the question 
directly arising in that case was whether 
an objection could be raised for the first 
time under section 20(2) of the Act 
against the Inclusion of certain land, 
which had ceased to be grove-land, in the 
consolidation scheme notwithstanding that 
the statement of principles, as confirmed 
and published under section 18 of the 
Act, showing the land to be within the 
scheme, had become final. It was also 
pointed out there, incidentally, that the 
objector had another previous oppor- 
tunity of objecting to the inclusion of this 
land in the scheme with the statement of 
plots and tenure-holders was framed under 
S 11(1) of the Act. Thus, the petitioner 
had neither objected under Section 12(1) 
nor under Section 16(2) of the Act. It is, 
however, significant that Desai C. J. held. 
"What prevents certain matters being 
agitated in an objection is the confirma- 
tion and finality of the statement of prin- 
ciples ’’ The statement of facts in that 
case indicated that, although, the ques- 
tion of inclusion of the land in the con- 
solidation scheme, as land which had 
lost its character of grove-land, could be 
viewed as having overlapped and passed 
through two previous stages, yet at the 
third stage of objections under Section 
20(2), Desai C. J apparently considered 
the question as finally determined and 
settled only at the subsequent or second 
stage because of the specific provision 
at the second stage giving finality to that 
type of question. If finality depends upon 
specific applicable provisions in the Act, 
It will be noticed that such provisions re- 
lated either to cases where there has been 
an objection and an adjudication between 
parties, such as that provided by Sec. 12 
(2) of the Act, or to cases where, as pro- 
vided by Sections 12(7) and Section 18 
read with S 16(2) aggrieved persons have 
had opportunities to object hut have al- 
lowed them to slip without objection. 
They did not go beyond such cases. In 
other words, all the bars of finality found 
In the Act can be corelated to and cover- 
ed by either the principles of res judicata 
or of estoppel by record and do not go 
further 

26. It was not absolutely necessary to 
go beyond applying the principle of estop- 
pel by record, contained in Section 18 of 


the Act, for deciding 1962 All U 888 
Desai C. J., however, did proceed further 
to determine the' scope of objections 
under Section 20(2) of the Act also. In 
doing so, he referred, as it was perhaps 
Inevitable, to the scheme of the Act and 
recorded, as follows (at P. 893) the dis- 
agreement of the Division Bench with 
the view expressed by Srivastava J in 
1962 RD 107. 'With great respect we do 
not agree that Section 20(2) is not con- 
fined to new matters included in the 
statement of proposals or that an objec- 
tion can be filed against an entry in a 
statement of proposals even though there 
existed previously a right to object to 
such an entry contained in another state- 
ment prepared earlier. The words 'any 
person' are wide enough, but there width 
is controlled by the scope of the objec- 
tion permitted under Section 20(2) If the 
objection is of the nature contemplated 
by sub-section (2) it can be raised by 'any 
person’." 

The reasoning adopted by the Division 
Bench was* (p 892) 

"If a consolidation scheme has reach- 
ed the state of preparation of statement 
of proposals and a tenure-holder has still 
a right to object to any entry in the 
records, or in the statement of principles, 
it would mean upsetting everything that 
was done previously and undertaking 
revision of these documents on a large 
scale and again there would be no fina- 
lity " 

It was also observed there: (p 892) 

"Every provision allowing an oppor- 
tunity^ file an objection after an earlier 
provision confirming and making final 
something must mean that the former 
provision relates to an objection m res- 
pect of a matter not confirmed and made 
final. In other words. Section 20(2) allows 
a tenure-holder to file an objection 
against anything contained in the state- 
ment of proposals which has not been 
confirmed or made final under any of the 
provisions, such as Section 18” 

It was also held there (at p 891): 

"The proposals referred to in Section 
20(2) by which a person should be affect- 
ed in order that he has a right to file an 
objection are the new proposals contained 
* for the first time in the statement of pro- 
posals They are the proposals mention- 
ed in Section 19(l)(b)(c)(d)(f) and (e) 
Neither are the particulars specified in 
clause (a) proposals though they are re- 
quired to be recorded in the statement o| 
proposals, nor are the areas earmarked 
far public purposes The words Tikely to 
be affected’ in Section 20(2) are highly 
significant; a person already affected by 
something done previously (such as the 
Inclusion m the consolidation scheme of 
his land exempt from consolidation) can- 
not be said to be a person likely to be 
affected in future. 
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Here the appellant was already affected 
by the confirmation and the finality of 
the statements of plots and tenure-holders 
and of principles which recorded file fact 
that the grove in dispute was included in 
the consolidation scheme and was reserv- 
ed for public purposes. He was, therefore, 
not a person contemplated by Section 20 
( 2 ).” 

27. The line of reasoning underlying 
the above mentioned quotations cert ainl y 
is that the proposals which a person has 
had an opportunity of questioning earlier 
could not be questioned by him after they 
had attained finality declared hy statute. 
If, however, going further, the scope of 
objections under section 20 (2) is also 
limited, in the manner indicated above, 
serious legal and practical difficulties 
must arise in protecting the rights and 
titles of persons in land in the course of 
the consolidation which the Act obviously 
was designed to do. It cannot be over- 
looked that Section 49 of the Act bars 
the institution of any suit or other pro- 
ceedings in any civil court "with respect 
to any matter arising out of consolida- 
tion proceedings” and "in respect to any 
other matter in regard to which a suit 
or application could be filed under the 
provisions of this Act.” Hence, the object 
of the repealed provisions in the Act for 
decisions on questions of right and title 
in land apparently was to enable decisions 
of any new questions which may arise 
between two stages of the process of con- 
solidation. These new questions cannot, in 
my opinion, be restricted to what is new 
in the proposals contained in statement 
of proposals under Section 19(1) of the 
Act. They may also arise as a result of 
fresh facts which may make the contents 
of statements of proposals incorrect so 
far as the rights of tenure holders are 
concerned by the time the stage of ob- 
jections under Section 20(2) is reached 
although they were correct, or could be 
deemed to be correct, at the time of pro- 
ceedings under Sec. 12 of the Act. Sec- 
tion 22(1) shows that an objection under 
section 20(2) may raise a question of 
title in or over land which had not al- 
ready been finally determined. This pro- 
vision also indicates that there may be 
questions of title left over for the stage 
of objections under Section 20(1) which 
fall even outside the wide scope of Sec- 
tion 12(7) of the Act It appears to me 
that the scheme of the Act was not only 
to enable the consolidation operations to 
progress rapidly and efficiently from stage 
to stage but also to enable consolidation 
authorities, instead of ordinary courts,. to 
decide new questions of right and title 
of individuals in land as the consolidation 
scheme progresses from stage to stage. 
The scheme of the Act is to preserve and 
not to destroy substantive and remedial 
rights during the process of consolidation 
1969 Ali/23 VH G— 11 


so far as It is reasonably possible to do 
so. 


28. I may illustrate the kind of diffi- 
emues which may arise by reference to 
what has been decided by a Division 
Dench, consisting of Desai C. J., and 
Manchanda, J. in Garala Dhwaj v. Bha- 
^efbwar, 1966 AH LJ 162. Here it was 
held that the commencement of consoli- 
dation proceedings cannot ipso facto pre- 
vent the accrual of rights under Section 
210 of file U. P. Zamindarf Abolition and 
Land Reforms Act. This view has also 
been taken by G. C. Mathur, J. in Ahsan 
All v. Deputy Director of Consolidation, 
1965 All LJ 1161 and by other learned 
Judges and by me in connected Miscel- 
laneous Writ Nos. 610 and 611 of 1963, 
Hanuman Rai v. Deputy Director of 
Consolidation, decided on 7th July 1967 
(All). It follows that rights in land arising 
by the application of Section 210 U, P. 
Z. A. &_ L. R. Act may, in some cases, 
mature in the course of consolidation 
proceedings. They may not be ripe for 
assertion at the stage of objections under 
Section 12(1), but may be capable of be- 
ing asserted at the stage of objections 
under Section 20(2) of the Act. 


Again, a person may be, so far as the 
record of consolidation proceedings in a 
village is concerned, apparently 'affected” 
by what has taken place in proceedings 
under Section 12 of the Act But be may 
not, in the eye of law, be really affected 
by such proceedings inasmuch as he was 
a minor or a lunatic or a victim of fraud 
at the stage of proceedings under Section 
12 of the Act. The disability of such a 
person may have been removed by the 
time the stage of objections under Sec- 
tion 20(2) is reached. I confess that I am 
not able to find any provision in the 
Act which could bring even such persons 
suffering from some legal incapacity, 
within the class of persons already "af- 
fected” irreparably by what has already 
taken place in proceedings under Section 
12 of the Act. But, such persons would 
fall within the category of person "likely 
to be affected.” If they did not object 
under S. 20(2) in spite of removal of their 
disabilities before that stage their rights 
may vanish. They would not be able to 
object at all if the stage for objections of 
this nature were held to have passed for 
ever without the possibility of any return 
or recurrence. 

29. It, therefore, appears to me that 
the interpretation put upon the scope of 
the right to object under Section 20(2) in 
1962 All LJ 888 is too narrow. It is true 
that the word "proposals” as used in Sea 
20(2) can be interpreted, if it was abso- 
lutely necessary to do this, so as to con- 
fine the proposals to what is contained 
in Sea 19(1) (b), (c), (d), (fj and (g) as 
held by Desai, C. J. in Rup Narain’s case 
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(supra) But, the objections permitted by 
Section 20(2) appear to be all those which 
are possible legally against anything con- 
tained in the statement of proposals men- 
tioned in Sec. 20(1} which immediately 
precedes S 20(2) It may be noticed that 
the statement of proposals as defined 
in section 19(1) includes the parti- 
culars specified in Section 11(1) The 
term "proposals” has not been defined 
separately from "the statement of pro- 
posals” in the Act. Broadly, everything 
remains "a proposal" until the scheme la 
finalised And. the actual effect is only 
produced when possession la taken under 
the last part of the process The legal 
effect of whatever has happened during 
the process is given In the specific pro- 
visions of the Act for it What actually 
happens at a stage does not necessarily 
have an unalterable legal effect. I have 
given other reasons also earlier in sup- 
port of this view when dealing with other 
provisions. Therefore, speaking for my- 
self and with great respect, I prefer the 
view expressed by Snvastava. J in 1962 
RD 107 on the scope of objections 
under Section 20(2) when he observed: 

"There is nothing In this sub-section to 
show that the objections must be confin- 
ed only to some particular matters or that 
the objection cannot raise the same point 
which lias already been raised under Sec- 
tion 12 but in respect of which the deci- 
sion had not become final.” 

30. The above mentioned statement of 
the scope of S 20(2) by Srivastava, J, 
does not conflict with the view that the 
objector, although not barred by section 
20(2) from raising a question of right and 
title, may yet be prevented from obtain- 
ing a fresh adjudication on his objec- 
tion as he may be barred by the doc- 
trine of res judicata or by an estoppel 
by record But, as I have already indicat- 
ed, I do not, with great respect, endorse 
the view taken by Snvastava, J in Ganga 
Singh’s case (supra), that proceedings under 
Sec 12 of the Act which have not reach- 
ed finality must necessanly and auto- 
matically be stayed by applying Section 
22(2) of the Act. Even If convenience and 
need for speedy decision were to operate 
as guiding factors at the stage of objec- 
tions under Section 20(2). I do not see 
why the consolidation authorities cannot 
stay the proceedings under section 21 and 
await final decisions which should be 
speeded up in proceedings under Section 
12 of the Act in those cases in which pro- 
ceedings under Section 12 have not reach- 
ed finality It certainly seems to be con- 
templated by the legislature that pro- 
ceedings under S. 12 of the Act will be 
ordinarily completed before the next 
stage Is taken up. Obvious complications 
and difficulties arise when this is not 
done. 


31. The language of Section 20(2J 
shows that the scope of objections which 
"may” (converted into "shall” in 1957) be 
taken under it Is wider than that of ob- 
jections to entries which "shall” be taken 
under Section 12 (1) by a person who can 
question them Nevertheless, a person 
not objecting at all under Section 12 (1L 
without showing exceptional facts and 
circumstances preventing him from doing 
so, will be faced with an estoppel by 
record when objecting to the same en- 
tries under Section 20(2) on the same 
facts Again, a person who has already 
objected under section 12(1), when a final 
decision on his objection has not been 
taken, should, in these exceptional cir- 
cumstances. object to the same allegedly 
wrong entries again under Section 20(2). 
But, in such a case, the objector has no 
nght to get a re-adjudication or rede ter- 
mination on the same facts. The objec- 
tion he could properly take under section 
20(2). In such a case, will be that, al- 
though he has already objected under 
Section 12(1), there has been no final ad- 
judication. Such an objector should ask, 
under Section 20(2) for a rectification of 
the entry in accordance with the final 
decision on his objection under Section 
12(1), so as to present finalisation of the 
statement of proposals under Section 23 
of the Act. The purpose of the objection 
at each of the two stages will be to 
secure the correction of wrong entries. 
In this sense. Section 20(2) is another pro- 
vision where an objection to an entry 
affecting the right of a tenure-holder may 
be taken. But, the view that proceedings 
under sections 20 and 21 of the Act must 
replace all proceedings under Section 12, 
which have not reached finality, so that 
there is re-adjudication or duplication In 
proceedings under Sections 20 and 21, 
rests upon an erroneous interpretation of 
Section 22(2) Section 22(2) was not meant 
for stay of or wiping off of previous pro- 
ceedings before the consolidation autho- 
rities. 

31a. I may now deal with the Division 
Bench decision In Ganga Singh v Deputy 
Director. Consolidation. 1965 RD 12 
where Bhargava. J. giving the Judgment 
of the Division Bench, dismissed a special 
appeal from the above mentioned judg- 
ment of Srivastava. J. The first ground 
of the short decision given by the Divi- 
«3cn Bench was that the statement of 
Proposals having been confirmed under 
Section 23 of the Act had attained fina- 
lity. Therefore, the Court would not issue 
a writ which was ineffective It appears 
to me that this ground of decision pro- 
ceeds upon an application of the doctrine 
of estoppel by record contained in sec- 
tion 23 of the Act Desai C. J., also ap- 
plied this principle In Rup Narain’s case, 
1962 All LJ 888 (supra) to finalisation 
Under Section 38 of the Act The facts of 
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Ganga Singh’s case, as detailed in the 
judgment of Srivastava, J., (1962 RD 107) 
Indicated that the petitioner had neither 
filed a revision under section 48 nor come 
io this Court for a writ of prohibition to 
challenge the jurisdiction of the consoli- 
dation authorities to proceed with a re- 
adjudication under section 21 of die Act 
And, a re-adjudication under Section 21 
of the Act had actually taken place so 
that the question of sirdari rights was 
determined afresh in favour of the res- 
pondent who had raised this question 
again under Section 20 of the Act It was 
not even clear whether this re-adjudi- 
cation was on the same facts as those 
which existed at the time of the adjudi- 
cation under Section 12 of the Act which 
had not become final. On the other hand, 
the statement of proposals had become 
final under section 23 of the Act. On 
these special facts, the refusal of this 
Court to interfere on the first ground 
mentioned above, under the law as it 
then stood, could not be held to be 
erroneous. 

The second point decided was that the 
filing of an objection under Section 20(2) 
of the Act cannot be barred on the 
ground that a 'similar’ objection — i. e. 
perhaps not identical — had been filed 
under Section 12. It is true that it was 
noticed that the objection had been dis- 
missed. But, that dismissal had not, as 
observed by the Division Bench, attained 
finality because an appeal was pending 
from it. This proposition also appears to 
he unquestionable inasmuch as the filing 
of an appeal is a continuation of the 
original proceedings. The assumption 
underlying the proposition is that the 
principle of res judicata applied to pro- 
ceedings under the Act. There appears to 
me to be no inconsistency in holding that 
an individual's right to file an objection 
is not barred by a provision while, at 
the same time, taking the view that the 
trial of the question raised fay the ob- 
jection. may be barred by res judicata. 
Indeed, this appears to me to be the 
strictly correct way of stating the posi- 
tion. The principle of res judicata bars 
retrial and decision once again of what 
Is concluded but not merely the "rais- 
ing” of a question. 'Raising’ does not in- 
clude trial and decision, the next stages 
which will be barred where there is a 
previous adjudication on the same facts. 
With great respect, I may observe that I 
too am unable to see that the mere filing 
of an objection under section 12 of the 
Act or the pendency of that objection 
bars even the raising of a ’similar’ objec- 
tion under Section 20 of the Act before 
the objection under Section 12 of the 
Act has been finally derided. Even if the 
bar of res judicata could be spoken of as 
a bar to the very raising of an objection 
itself, as distinguis hed from its trial, the 


bar could not come into existence before the 
proceedings under section 12 of the Act 
had reached finality. The third ground 
Upon which the Division Bench decision 
was based was that even if the proceedings 
under, section 21 of the Act were without 
jurisdiction, this Court will not interfere 
in exercise of its jurisdiction under Arti- 
cle 226 of the Constitution as there was no 
injustice shown to have been perpetrated. 
The correctness of this ground of decision 
is not assailed before us. I am, therefore, 
clearly of opinion that there is no need 
whatsoever to overrule this Division Bench 
derision which does not lay any law 
incorrectly, 

32. I may mention that lam not able to 
accept the proposition that the Division 
Bench, in its decision in 1965 R. D. 12, 
must be assumed to adopt, by implication, 
all the reasoning and the points decided 
in the judgment of Srivastava, J., 
in 1962 RD 107. A judgment given 
on an appeal can confirm the conclusion 
arrived at in the judgment appealed against 
without adopting all the reasons of 
the judgment appealed from. The ratio 
decidendi of the two judgments has to be 
determined separately. As Prof. Arthur L. 
Goodhart put it, in an article on "Deter- 
mining the Ratio Decidendi of a Case, 
in Jurisprudence in Action” (1953) (Legal 
Essays collected by the Association of the 
Bar of City of New York): "The principle 
of the case is found by taking account 
of the facts treated by the judge as mate- 
rial and his decision as based on them” 
it is only the facts which the Division 
Bench considered as material which could 
enter into a consideration of the princi- 
ples laid down by it. 

33. The view taken by our learned bro- 
ther Nigam, J.. inSheoraj Singh v. Deputy 
Director. Consolidation, 1967 RD 1, was 
also placed before us. Here, it was held, 
relying on the above mentioned Division 
Bench derision in 1965 R. D. 12, that a 
person who had objected under section 12 
of the Act but had failed to get a final 
decision and then neglects to file an objec- 
tion at the stage of section 20, will lose 
all advantage that might be secured, to 
him by any proceeding or continuation 
of any proceeding under sections 9 to 12 
of the U. P. Consolidation of Holdings 
Act.” 

In this case, which is apparently governed 
by the Act as it stood before 1958, the 
statement of proposals had been confir- 
med under section 23 of the Act without 
objections under S. 20(2). If a tenure-hol- 
der’s objection under S. 12 of the Act has 
not been finally derided, he should cer- 
tainly point that out when a statement 
of proposals containing wrong entries is 
published under Sea 20(1) of the Act. 

He should not wait until the final decision 
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upon his objections under S 12, and then 
come to this Court for the correction of an 
error which he did not question at the 
proper stage In such a case, an objection 
under section 20(2) of the Act would not 
have been barred by the principles of res 
judicata. Even if a person has objected 
under section 12 and that objection has 
been decided in his favour, but the 
statement of proposals published under 
Section 20(1) contains an entry which is 
contrary to the decision arrived at in 
proceedings under section 12 of the Act, 
he should point out this error under sec- 
tion 20 (2) which does not bar such an 
objection. However, if he has already 
objected to the entry under section 12 
and the objection is decided in his favour 
after confirmation of the proposals, he 
could still get the error rectified under 
Section 38(2) of Act, which could be used, 
in such a case, to prevent los3 of the 
rights of a successful objector under sec- 
tion 12 of the Act Indeed, Sec. 38(2), 
which was there until 1958, seemed to 
cast a duty upon the consolidation autho- 
rities to rectify such an error suo motu. 

It wall be observed that Nig am. J„ also 
held here that the confirmation of propo- 
sals under Section 23 would not have 
prejudiced or affected the petitioner’s 
case if he could have filed a revision 
application under section 48 against some 
order passed under section 21, This means 
that failure to object under section 20 (2) 
and to secure an order upon the objection 
before finalisation of proposals under 
section 23 must result in the loss of even 
a fresh or additional right to Invoke 
Interference under section 48 which may 
really arise only after finalisation of 
proposals under section 23 The normal 
and regular course of consolidation, con- 
templated by the legislature, is that pro- 
ceeding under section 20 should commen- 
ce after all proceedings under section 12 
have reached finality. If. for some reason, 
they commence before that, the objector 
could not complain of prejudice or substan- 
tiality of the irregularity for him If he 
Ultimately falls in his objection under 
Sea 12 (sic) But, the position would be 
different if he actually succeeds under 
Section 12 even after finalisation of 
proposals Under Section 23 In such a 
case, he secures an additional or fresh 
right to complain which did not exist 
before. Moreover, powers under S.48 
do not depend for their exercise 
upon objections taken under S 20 
(2) or orders passed under S. 21 
or any other section. They can be 
exercised by the Director suo motu 
and are expressly made wide enough to 
cover cases of orders passed as well as 
proceedings taken. Finalisation under 
Section 23 is a "proceedings taken.” It 
is, therefore, expressly subjected to possi- 
ble interference under section 48 provid- 


ed other conditions are satisfied. It is not 
one of the conditions precedent to inter- 
ference under Section 48 that some order 
must have been previously passed upon 
an objection made through a prescribed 
channel. The limi tation of powers of in- 
terference under Section. 4.8 with, orders 
of Deputy Directors came only in 1958. 
Therefore, such a view seems to go too 
far and must, with great respect, be over- 
ruled In Bansidhar v. Deputy Director, 
Consolidation, 1967 RD 51, Nigam, J , did 
not go beyond what was laid down in 
1967 RD 1. Therefore, this case need not 
be separately considered. 

34. The only question on which there 
could be said to be a conflict between 
the ratio decidendi of the Division Bench 
in 1962 All LJ 888 and that of the Divi- 
sion Bench in 1965 RD 12 relates to the 
scope of objections under Section 20(2) 
of the Act I think the case before us is 
distinguished, on facts from both the 
cases mentioned above Although, I prefer 
the ratio decidendi of 1965 RD 12 on this 
limited point yet I think that the peti- 
tioner before us is not entitled to any 
relief on the facts of his case The peti- 
tioner had only a technical nght to file an 
objection under Section 20(2) of the Act 
He was not able to show any fresh facts 
between the earlier and the later stage. 
The petitioner has also not been able to 
show why the bar of finality imposed by 
Rule 34(3) of the Rules made under the 
Act should not have been applied against 
him by the Consolidation Officer and the 
Settlement Officer when they dismissed 
his objections under Section 20(2) of the 
Act. It is true that, having filed the revi- 
sion application under section 48 of the 
Act against the decision in proceedings 
under section 12 of the Act, the petitioner 
could, theoretically, have asked the con- 
solidation authorities to await the deci- 
sion on his earlier revision application 
before rejecting his objection under 
Section 20(2) It, however, seems to me 
that an objection under Section 20(2) can 
be rejected on the ground that the same 
matter has already been raised and decid- 
ed finally Under Section 12 and no new 
facts are disclosed. The petitioner never 
objected under section 20 (2) that a final 
decision on his revision application 
against proceedings under Section 12 
should be awaited. 

Moreover, a presumably final decision 
was already there in this case. An appeal 
filed as of nght could certainly postpone 
finality attached to an order passed by 
the Consolidation Officer under Section 
12 of the Act, but the mere filing of a 
revision application does not, either on 
general principles or on the language of 
the provisions of the Act or of rules 
framed thereunder, by itself remove the 
bar of finality imposed by rule 34(3) tm- 
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f til the revision application is allowed. On 
: the view taken by me, the petitioner 
; could have obtained a fresh or additional 
right if his first revision application were 
actually allowed. The petitioner has not 
disclosed any possible ground upon which 
his revision application under section 48 
against the decision in proceedings under 
Section 12 of the Act could be allowed 
sp as to remove the bar. The earlier deci- 
sion under Section 12 was not assailed as 
void. No want of jurisdiction in giving 
that decision was even alleged. In fact, 
the revision application filed by the peti- 
tioner against decision in proceedings 
under Section 12 of the Act was actually 
dismissed before he came to this Court. 
No injustice was shown to have been 
suffered by the petitioner. Even though 
his right to object under Section 20(2) 
technically survived, his right to obtain 
readjudication on the same facts was not 
shown to survive after the decision under 
section 12 of the Act. The petition before 
us is liable to be dismissed, on the facts 
of the case, by applying one of the grounds 
of the Division Bench decision in Ganga 
Singh’s case, 1965 RD 12 (supra) itself. 

35. For the reasons given above, I 
would dismiss this petition with costs. 

y 36. ASTHANA J.: — This case has 
i' been referred to a Full Bench for. 
resolving the apparent conflict be- 
tween the two Division Bench decisions 
of this court, namely 1965 RD 12 and 1962 
All LJ 888. There is yet another Division 
Bench decision in the case 1964 RD 411 
which also requires to be reconciled with 
the aforementioned decisions. 

37. The petition -under Article 226 of 
the Constitution which has given rise, to 
the above reference was filed by Sita, 
Naumi and Kumar as petitioners against 
the State of Uttar Pradesh, the Deputy 
Director of Consolidation, the Settlement 
Officer (Consolidation), the Consolidation 
Officer and one Surajbhan Rai. The vali- 
dity of the orders passed by the above 
mentioned Consolidation authorities, in 
the proceedings arising out of an objec- 
tion filed by the petitioners under sec- 
tion 20 of the U. P. Consolidation of Hold- 
ings Act a 9 unamended before 1958 
(hereinafter called the Act) were ques- 
tioned in the petition and a writ in the 
nature of certiorari was sought for quash- 
ing of the orders of the said Consoli- 
dation authorities and for other necessary 
directions. By the impugned orders the 
rlaim of the petitioners to be recorded 
as Sirdars of two plots numbers 1011 and 
1119 stood rejected and the name of 
Surajbhan Rai was recorded as Bhumi- 
dhar of the said plots. 

The consolidation proceedings com- 
menced in the village in which the plots 
in dispute were situate in the year 1955. 
In the statement of tenure holders pub- 


lished under S. 11 of the Act in C. H. 
Form No. 20, the name of the petitioners 
was shown as Sirdars of plot no. 1191 but 
their name did not appear and Surajbhan 
Rai’s name appeared as against plot no. 
1011. The petitioner thereupon filed an 
objection under Section 12 of the Act 
claiming to he Sirdars of plot no. 1011 
and prayed for recording of their names 
after expunging the name of Surajbhan 
Rai who was shown as the Bhumidhar of 
that plot. In his turn Surajbhan Rai filed 
an objection under Section 12 of the Act 
in respect of plot no. 1119 and prayed 
that his name he entered as Bhumidhar 
against that plot after expunging the 
names of the petitioners. The Consoli- 
dation Officer consolidated the two objec- 
tions and heard them together. By his 
order dated 13-2-1960 the Consolidation 
Officer rejected the objection of the peti- 
tioners and allowed the objection of 
Surajbhan Rai with the result that the 
entries were directed to be corrected by 
entering the name of Surajbhan Rai as 
Bhumidhar of both the disputed plots. 
The petitioners thereupon filed two ap- 
peals both of which were dismissed by 
one judgment by the Settlement Officer 
on 29-11-1960. The petitioner then went 
up in revision under section 48 of the 
Act against the order of dismissal of the 
appeals. 

While this revision was pending before 
the Deputy Director the Statement of 
proposals under Section 19 of the Act was 
published and CH Form 24 was distribut- 
ed showing the name of Surajbhan Rai 
as the Bhumidhar of the two disputed 
plots. The petitioners thereupon filed an 
objection under Section 20 of the Act 
claiming to be the Sirdars of the said plots 
and prayed for the correction of the 
entries in CH Form 24 by entering their 
names as Sirdars after expunging the 
wrong entry in favour of Surajbhan Rai 
The Consolidation Officer by his order 
dated 24-2-1961 rejected the objection of 
the petitioner filed under Section 20 of 
the Act, The Consolidation Officer did not 
think it proper to record any findings and 
pass any order on merits as he took the 
view that the petitioners had already lost 
their case in the proceedings arising out of 
objections filed under section 12 of the 
Act. An appeal by the petitioners from 
this order of the Consolidation Officer 
was dismissed by the Settlement Officer 
by Iris order dated 18-3-1961 on the view 
that the same dispute between the parties 
stood decided in the proceedings under 
section 12 of the Act. The petitioners then 
went up in revision against the appel- 
late order dated 18-3-1961. The Deputy 
Director decided this revision along with 
the earlier revision arising out of pro- 
ceedings under Section 12 of the Act 
which was pending and dismissed both 
the revisions by his order dated 8-8-1961 
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holding that there did not appear to be 
any substantial irregularity or Illegality 
In the orders passed by the subordinate 
authorities. 

38. When the petition was heard by 
one of us sitting singly, it was urged on 
behalf of the petitioners that the pro- 
ceedings arising out of objections filed 
Under section 12 of the Act not having 
become final as the revision wa3 pending 
before the Deputy Director when the 
statement of proposals were published 
Under section 19 of the Act and CH Form 
No 24 distributed, the petitioners were 
within their right to file objections under 
Section 20 of the Act for correction of 
the entries In respect of the two disputed 
plots and the Consolidation authorities in 
rejecting the objections of the peti- 
tioner on the ground that it was incom- 
petent manifestly erred in exerase of 
their jurisdiction. Reliance was placed by 
the learned counsel for the petitioners on 
the case of 1965 RD 12 In which it was 
held that there was no provision in the 
U P Consolidation of Holdings Act bar- 
ring the filing of objection under Sec- 
tion 20 simply on the ground that an ob- 
jection had already been filed under sec- 
tion 12 and heard. It was submitted 
that since the decision given by the Con- 
solidation Officer under Sec 12 had not 
attained finality because of the pendency 
of the revision, the objection under 
Section 20 of the Act would be 
competently decided by the appropriate 
authorities On behalf of the contesting 
opposite party, Surajbhan RaL reliance 
was placed on the case of 1962 All LJ 
E88 in which it was held that objections 
which could be raised at the stage of 
Section 12 before the Consolidation Offi- 
cer were not contemplated to be raised 
under section 20 of the Act. 

30. Sri Sripat Naraln Singh, learned 
counsel for the petitioners, contended 
that under Section 20 of the Act any per- 
son affected by the proposals is entitled 
to file an objection in writing and since 
under section 19 (llfa) the particulars 
specified in clause (b) of sub-section (1) 
of Section 11 in respect of each tenure- 
holder are required to be shown and 
since the proposal published did not con- 
tain the correct particulars about the two 
plots in dispute and wrongly showed 
the name of Surajbhan Rai as the Bhumi- 
dhar and not the name of the petitioners 
as Sirdar which would have been correct, 
the petitioners were directly affected by 
the said proposals so published and their 
objection ought to have been considered 
by the Consolidation authorities It was 
submitted if the same mistake In respect 
Of the particulars of the tenure holder 
which occurred In the statement publish- 
ed under Section 11 continues In the 
statement of proposals published under 
Section 19, It becomes the duty of the 


consolidation authorities to correct the 
mistake on objections being filed when 
no final decision has been taken by the 
consolidation authorities in respect of the 
objections of the same nature filed under 
section 12 of the Act. Learned counsel 
relied upon sub-section (2) of section 22 
of the Act and pointed out that upon 
the publication of the statement of pro- 
posals, all proceedings pending before . 
the Consolidation authorities whether In | 
the first instance. In appeal, in reference 
or revision in which question of Bhumi- 
dhari, Sirdan. Adhivasi or Asa mi right 
Is Involved in relation to the land which 
Is included in the statement of proposal, 
shall be stayed and submitted that that 
clearly Indicated that the previous pro- 
ceedings under section 12 of the Act in- 
volving questions of Bhumidhari or Sir- 
dan rights would no longer be adjudi-i 
cated as similar questions could compe- 
tssAStf ba TiAssd tak ybiAw sac-j 

tion 20 of the Act for adjudication. This 
argument of the learned counsel implies 
that the word ’Court’ In sub-section (2) 
of section 22 Includes Consolidation Offi- 
cer; Settlement Officer (Consolidation), 
and Deputy Director or Director of Con- 
solidation In the case of 1964 RD 411. 
a Division Bench has held that the 1 
word 'court* In sub-section (2) of Sec- 
tion 22 did not include the afore- 
mentioned authorities Learned coun- 
sel tried to persuade us that Ram Bharo^ 
sey Lai's case has been wrongly decided 
and needed re-consideration All the 
arguments which were considered by the 
Bench in the case of Ram Bharosey Lai, 
were reiterated before us. The learned 
counsel did not advance any new argu- 
ment Having given careful consideration 
to the submissions made before us we 
think no such compelling circumstance 
has been pointed out which will throw 
any doubt on the correctness of the deci- 
sion in Ram Bharosey Lai’s case, 1964 
RD 411 We do not agree, therefore, with 
the learned counsel for the petitioner that 
the provisions of the Act contemplated 
an end to the proceedings under sec- 
tion 12 of the Act whether before the 
Consolidation Officer or pending in appeal 
or revision In which the questions of 
Bhumidhari, Sirdari, right are involv- 
ed in respect of land under consolidation 
and the intendment of the Act was that 
the same objection could again be raised 
tinder Section 20 of the Act. 

40. There Is yet another difficulty In 
accepting this line of argument. If what 
Sri S. N, Singh argues were to be ac- 
cepted then an intention to the legislature 
must be attributed that the same kind of 
proceedings before the class of Officers 
will have to be undergone once over 
again. The same evidence will again have 
to be assessed and the same Issues wfii 
have again to be determined by the cri- 


1969 


Sita v. State (FB) (Asthana J.) [Prs. 40-41] AIL 359' 


ginal authority, or by the appellate autho- 
rity, or by the revisional authority as the 
case may be. Unless the language of the 
statute is expressly clear and definite it 
is difficult to accept that the law con- 
templated a repetition of the same pro- 
ceedings. It was tried to be suggested on 
behalf of the petitioners that there will 
be no practical difficulty inasmuch as it 
will always be open to the authorities to 
apply the doctrine of res judicata and 
decide the objection in terms of the pre- 
vious decision. This argument is fallacious. 
Firstly, the doctrine of res judicata per- 
tains to the jurisdiction of a court and 
what has been decided between the 
parties in an earlier litigation is barred 
from being raised in a subsequent liti- 
gation. That is to say, a court cannot al- 
low a question to be raised which has 
already been adjudicated upon between 
the parties in an earlier case. In other 
words, law makes it incompetent for any 
Court to entertain such a question. If 
the subsequent objection filed under sec- 
tion 20 of the Act raises the same ques- 
tions which had already been adjudicated 
upon in the earlier proceedings under 
Section 12 of the Act then the doctrine 
of res judicata itself would render any 
objection filed under Section 20 of the 
Act raising similar questions as incom- 
petent. Secondly, if the proceedings in 
the first stage are still pending and have 
not been finally decided then the ques- 
tion of res judicata will not arise. In 
this connection the learned counsel refer- 
red to sub-section (7) of Section 12 of the 
Act and submitted that only a question 
of title in respect of any plot which 
might and ought to have been raised but 
had not been raised shall not be allowed 
to be raised in any objection filed under 
sub-section (2) of Section 20 of the Act 
Therefore questions involving Sirdari 
rights whether raised or not raised under 
Section 12 and question involving 
Bhumidhari rights which had been raised 
under Section 12 can always be raised 
under Section 20. What the learned 
counsel submitted was that even the doc- 
trine of res judicata has a very limited 
application under the scheme of the 
Consolidation of Holdings Act and sub- 
section (7) of Section 12 confines its ap- 
plicability to a question of Bhumidhar 
which might and ought to have been 
raised under section 12 of the Act but 
was not raised. We do not think that this 
argument in any way, even if tenable, 
improves the case of the petitioners. We 
think the learned judges who decided the 
case of 1962 All LJ 888 rightly observed 
that sub-sec. (7) of Sec. 12 only re-stated 
the rule of constructive res judicata as 
contained in the Civil Procedure Code. 
We do not think the learned counsel for 
the petitioners can build any arguments 


on Its basis to establish that under the 
scheme of the Act same questions can 
be raised by a tenure-holder under sec- 
tion 20 of the Act in respect of land 
which can be raised under Section 12 of 
the Act in respect of the same land. 

4L It was then contended that sec- 
tion 12 is placed in Chapter 2 of the Act 
which deals with the Revision and Cor- 
rection of Maps and Records: therefore 
Sec. 12 related to the correction of the 
records only and under the scheme of 
the Act the real questions of title or 
questions relating to Sirdari, Adhivasf 
and Assami rights were left to be deter- 
mined under Section 21 of the Act. A 
reference was made to sub-section (1) of 
Section 22 and it was pointed out that 
a question of title in or over land is to 
be determined by raising objection under 
S. 20 of the Act and the Consolidation 
authorities are bound to entertain such ob- 
jections and are under a duty to de- 
termine the same. We think the questions 
of title as emphasised in sub-section (1) 
of Section 22 can arise on account of 
some thing done in laying down the prin- 
ciples of consolidation and in framing the 
proposals under Chapter 3 of the Act. 
It does not envisage a question of title 
which could be competently raised under 
Section 12 of the Act. We do not agree 
that merely because section 12 has been 
placed in Chapter 2 whose heading is 
"The Revision and Correction of Maps 
and Records" that any decision arrived in 
those proceedings is to be regarded as of 
a summary nature and the same ques- 
tion was permitted to be determined in a 
more elaborate manner under section 21 
of the Act. If that were the intention of 
the legislature then under Section 12 of 
the Act provision for arbitration through 
a Civil Court would not have been made. 

It was submitted that there is no provi- 
sion in the Act for appeals from a deci- 
sion of the Consolidation Officer in the 
proceedings under section 12 of Act but 
there is a provision for appeal from 
a decision in proceedings under Section 
21 of the Act which shows that the legis- 
lature considered the latter proceedings 
as determinative of the question of title 
or of questions involving rights to Sir- 
dari, Adhivasi and Asami rights, hence it 
provided for an appeal, while proceed- 
ings under Section 12 of the Act were 
regarded merely as summary proceedings 
in the nature of mere mutation pro- 
ceedings under the Land Revenue Act. 
We think there is no warrant for such 
a proposition. Rule 34 of the Rules fram- 
ed under Section 54 of the Act from the 
very inception of the Act provided for an 
appeal from the order of the Consolida- 
tion Officer in the proceedings under Sec- 
tion 12 of the Act. The rules framed are 
as much part of the Act as any other 
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provision enacted by the legislature itself. 
Rule 34 (3) has been held to be valid by 
this Court Thus this argument has not 
tenability. 

42. It was next emp hasis ed by Sri 
S N Singh that there is nothing in sec- 
tions 20 and 21 of the Act and for the 
matter of that in any other provision of 
the Act or the rules which bar an ob- 
jection of the same nature which could 
be raised under section 12 of the Act and 
submitted that the case of Ganga Singh, 
1965 RD 12 (supra) was correctly decided. 
A reference was made to a decision of a 
learned single Judge in the case of 1967 
RD 1 in which a view has been express- 
ed to the effect that where a person after 
having filed an objection under Section 
12 of the Act neglects to file an objec- 
tion at the stage of section 20 or the al- 
lotment of chaks he will lose all advan- 
tage that might secure to him by any 
proceeding or continuation of any pro- 
ceeding under Sections 9 to 12 of the 
Act It would be seen that the decision 
In Sheoraj Singh’s case, 1967 RD 1 was 
based on the Division Bench ruling in 
Ganga Singh’s case, 1965 RD 12. The 
learned Smgle Judge In Sheoraj Singh’s 
case, 1967 RD 1 did not notice the Divi- 
sion Bench ruling in the case of 1962 All 
LJ 888 (supra). Another case which was 
referred by Sri S N Smgh is a decision 
by the learned Judge who decided the 
case of Sheoraj Smgh. That case is 19G7 
R. D 51 In Banshidhar’s case the learned 
Judge expressed the opinion that there 
being no provision in the Act that orders 
passed in objection under section 9 of the 
Act (equivalent to Section 12 of the 
old Act), if the objections are decided 
after the stage of objections under Sec- 
tion 20 of the Act, shall be given effect 
to, it, therefore, followed that if any 
objection under Section 9 of the Conso- 
lidation of Holdings Act was pending 
either before the Assistant Consolidation 
Officer or before any superior officer that 
will not affect the petitioner’s liability to 
file an objection under Section 20 of the 
Act, Ganga Singh’s case. 1965 RD 12 was 
again relied upon in Banshidhar’s case, 
1967 RD 51. On the basis of the ratio 
decidendi of these cases it was submit- 
ted that once the provisional Consolida- 
tion scheme is confirmed under Section 
23(2) of the Act, the proceedings under 
section 12 of the Act still .pending would 
become mfructuoua We fail to appreciate 
how the reasoning that once the provi- 
sional consolidation scheme is confirmed 
under Section 23 of the Act the proceed- 
ing under Section 12 pending on that date 
will be rendered infructuous helps the 
petitioner in establishing that the same 
objections which could be raised under 
Sertion 12 of the Act can be raised under 
Section 20 of the Act. A proceeding pen- 


ding before the Consolidation Officer 
under Section 21 of the Act or a deci- 
sion given by a Consolidation Officer in 
that proceeding pending in appeal or 
revision on the date when the provisional 
Consolidation scheme is confirmed under 
Section 23(2) of the Act would equally 
be affected and would be rendered in- 
fructuous. It was urged that the provi- 
sional Consolidation scheme cannot be 
confirmed under Section 23(2) of the Act 
unless all the objections filed under Sec- 
tion 20 of the Act have attained finality 
and sub-section (1) of Section 23 was 
referred in this connection which provides 
that the Settlement Officer (Consolida- 
tion) shall confirm the statement of pro- 
posals if no objections were filed within 
the time specified in section 20 or where 
such objections are filed, after such modi- 
fication or alterations as may be neces- 
sary in view of the orders passed under 
Section 21. The only exception which 
has been made by sub-section (2) of sec- 
tion 23 is m regard to the reference made 
to the_ Civil Judge and which had not 
been disposed of till then. It will be seen 
that section 21 of the Act envisages pro- 
up to the stage of an appeal 
and does not cover revisions filed under 
section 48 of the Act. Thus In any view! 
of the matter If a revision were pending! 
in a proceeding arising out of objec- 
tions under section 20 of the Act that 
may not stand In the way of the Settle- 
ment Officer (Consolidation) confirming 
the statement of proposals under Section 
23(1) of the Act (See Raghunandan v 
Regional Deputy Director of Consolida- 
tion, 1966 All U 287) It is, therefore, not 
correct to say that unless all decisions 
filed under section 20 of the Act attain 
finality the statement of proposals can- 
not be confirmed as m the exercise of 
revisional jurisdiction under Section 48 
of the Act the appellate decision can be 
varied, modified or set aside Any argu- 
ment based on the effect of Seaon 23, 
therefore, does not necessarily establish 
that section 20 permits filing of objections 
of similar nature which could be filed 
under section 12 of the Act. 

43. Sri S N. Singh then emphasised 
that to avoid the inconvenience which 
would otherwise be caused by long delay 
if the Consolidation Authorities were to 
wait till the time when all the decisions 
on objections under Sec. 12 of the Act 
attain finality, before they enter upon 
further stages of consolidation, the legis- 
lature by enacting section 20 and permit- 
ting objections against the proposals by 
affected persons clearly intended that 
similar objections could be filed again 
which were filed under section 12 of tne 
Act when the decisions thereon did not 
attain finali ty, the proceedings still 
mamm y pending either in appeal or 
vision. In our judgment there is no sun- 
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stance in this submission of the learned 
counsel. How the delay would be avoid- 
ed by permitting objections of the same 
nature repeatedly at different stages of 
consolidation is not easy to understand? 
In fact repeated objections of s i mila r 
nature at different stages would result in 
further prolonging the proceedings and 
will cause more delay. Consolidation is a 
complicated and protracted operation. The 
legislature could not have intended that 
a tenure-holder should have an unlimit- 
ed right to have his same rights or inter- 
ests examined and re-examined at differ- 
ent stages. It is not possible to attribute 
an intention to the legislature that it 
expected a tenure-holder to incur expen- 
ses repeatedly for vindication of the same 
right before the same authorities on the 
same evidence in support of his claim 
over and over again. Such a procedure 
would not only be onerous and burden- 
some to the tenure holder but would 
result in waste of public time, and. un- 
necessarily occupying the time of the 
officers responsible for consolidation. 

44. On an examination of the mate- 
rial provisions of the Act it would be 
found that the process of Consolidation 
of Holding has been divided into various 
stages. The tenure could not be consoli- 
dated unless it were determined who 
were the tenure-holders of particular 
tenures. The first stage envisaged under 
scheme of the Act is a revirion and cor- 
rection of the village records. This is ac- 
complished either by wholesale revision 
of maps or records of the village or fay 
directing the Assistant Consolidation Offi- 
cer to proceed with the correction of 
maps or records who after Partal corrects 
the entries in the annual registers. At this 
stage any person aggrieved may appeal 
to the Consolidation Officer whose deci- 
sion will be final except as otherwise 
provided by or under the Act. After the 
entries have been so corrected then they 
are duly recorded. The next stage is the 
publication of statement of plots and 
tenure-holders on the basis of the records. 
Any person interested in disputing the 
correctness or nature of an entry in the 
statement of tenure-holders or pointing 
out any omission therefrom is entitled 
to file an objection. When objections have 
been disposed of and the statement of 
tenure-holders is corrected then the next 
stage of preparation of statement of prin- 
ciples is reached. The statement of prin- 
ciples is then prepared on the basis of 
the statement of plots and tenure-holders. 
Any person aggrieved by any mistake in 
the statement of principles has a right to 
have it corrected by filing objections. 
After the corrections, if any, have been 
made then a further stage is reached of 
readjustment of plots according to the 
principles. A statement of proposals is 
then drawn up which would be based on 


all what had preceded. Any person 
affected by anything in the statement 
of proposals, that is by re-allocation of 
plots according to the principles, may file 
objections. After the objections have been 
disposed of and the statement of pro- 
posals corrected and modified then they 
are confirmed and made final The next 
stage is the transfer of possession of the 
allotted chaks in accordance with the con- 
firmed statement of proposals. The last 
stage is the preparation of the village 
records and maps in accordance with the 
confirmed proposals. The Consolidation 
proceedings finally close by issue of a 
notification just as they commence by 
issue oi a notification. It would be seen 
that It is a well-knit scheme and the 
operations at each subsequent stage de- 
pend upon the result of the operation 
carried on at the preceding stage which 
must become final before the next stage 
of operation is taken up. The scheme 
under the Act will be difficult of accom- 
plishment and fulfilment if at each stage 
the tenure-holder or any person affected 
was permitted to take up controversies 
which could be settled or had been set- 
tled at the earlier stage. That is why it 
would be found that there are provisions 
in the Act laying down that what is done 
at various stages becomes final except 
as otherwise provided by or under the 
Act 

45. When the scheme under Section 
12 of the Act is examined in the light of 
the overall scheme of Consolidation ope- 
rations as envisaged by the Act, it is 
not possible to contemplate that a dispute 
relating to the correctness or nature of 
an entry in the village records or supply- 
ing of any omission therein survives at 
the subsequent stages of the consolidation 
operation and can be raked up again. 
Section 12 is a self-contained and com- 
plete provision for determining a dispute j 
relating to the correctness or nature of 
an entry or of any omission therefrom. 
The entries in the village records serve 
as the very foundation of consolidation. 
Section 12 contains a machinery for cor- 
recting the records after giving oppor- 
tunity to the persons interested and hear- 
ing them in support of their claims so 
that when the next stage in consolida- 
tion operations commences the entries in 
the village records are no longer open 
to challenge and the statement of prin- 
ciples and the statement of proposals 
can be based thereon. It is to be noted 
that in the statement of proposals as 
required by section 19 of the Act the 
particulars specified in clause (b) of sub- 
section (1) of Sec. 11 in respect of each 
tenure-holder have to be shown. It is 
presumed that it is the correct parti- 
culars in respect of each tenure-holder 
which would be entered in the state- 
ment. A person who claims to be tenure 
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holder but whose name is not shown In 
the statement of tenure-holders as pub- 
lished under section 11 of the Act must 
get the statement corrected and the only 
provision under the Act for the pur- 
pose is section 12. If he flies an objec- 
tion under section 12 and succeeds then 
the statement of tenure-holders would 
be corrected accordingly If he does not 
file any objection then the statement 
of tenure-holders will not require any 
correction. When the stage comes for pre- 
paration of the statement of proposals 
then the particulars in respect of each 
tenure-holder to be shown in the state- 
ment of proposals would be based on 
the entries In the village records as 
they emerge after corrections have been 
made in proceedings under Section 12 of 
the Act There is no provision in the 
Act or in the rules which prevents the 
correction of the statement of tenure 
holders in accordance with the appellate 
or the revisional order. Sub-section (3) 
of section 12 in clear terms lays down 
that the decision of the Consohdation 
Officer shall, except as otherwise provid- 
ed by or under this Act be final That 
is to say. if the Consolidation Officers 
decision is not appealed against it be- 
comes final If, however, an appeal Is 
taken from it. then it would be the ap- 
pellate decision which would be final 
So also if a revision is filed against the 
appellate decision then it is the ded- 
sion in revision which would be final. In 
other words the decision of the Con- 
solidation Officer would be super-imposed 
by the decision in the appeal or revi- 
sion, as the case may be and it is the entry 
in accordance with that decision which 
would serve as the basis of particulars fn 
respect of each tenure-holder contemplat- 
ed under section 19(1) (a) of the Act. 

46. We have already pointed out 
above that the decision In Ram Bharo- 
sey Lai’s case. 1964 RD 411 lays down 
the correct law and mere publication of 
the statement of tenure-holders under 
Section 19 pending an appeal or a revi- 
sion in proceedings under Section 12 of 
the Act would not operate as stay of the 
hearing of such appeal or revision. There- 
fore, the appellate authority or the revi- 
sional authority as the case may be is 
bound to proceed with the hearing and 
arrive at a decision. On a correct ap- 
preciation of the scheme tinder the Act 
it appears that it was never contemplated 
that the stage for framing of statement 
of principles or for framing of statement 
of proposals will be reached before the 
statement of tenure-holders that is the 
village records have finally been correct- 
ed but if in practice the Consolidation 
authorities do not await the final deci- 
sion in such appeals or revisions and 
proceed with the subsequent stages, then 


It only means that the officers are pro- 
ceeding provisionally and would regula- 
rise the work of the subsequent stage 
finally after the decisions in the pending 
appeals or revisions in the earlier stage 
have become known and necessary cor- 
rections made. In other words the pro- 
ceedings in subsequent stage remain sub- 
ject to correction according to final deci- 
sions in the earlier stages But that can- 
not be a circumstance to be taken into 
consideration to give a forced interpre- 
tation to the provisions of section 20 of 
the Act and so read, it permits 
any person to file objections disputing 
the correctness or nature of an entry or 
pointing out any omission in the state- 
ment prepared in respect of a tenure- 
holder for such particulars are based on 
an entry which already under the law 
would be deemed to be correct In any 
case it is always open Under sub-section 
(2) of section 38 of the Act to the Con- 
sohdation Officer or Settlement Officer 
(Consohdation) to correct n clerical error or 
error apparent on the face of the record 
in any document prepared under any 
provision of the Act We have no doubt 
that if the statement of proposals Is pre- 
pared on the basis of the particulars 
contained In the statement of tenure- 
holder or village records which parti- 
culars are still to be corrected in accor- 
dance with the appellate or revisional 
order then once the appellate order is 
passed and it becomes final or a revi- 
sional order is passed which is at vari- 
ance with the particulars in respect of a 
tenure-holder either entered in the state- 
ment of tenure-holders or entered in the 
statement of proposals, would clearly be 
a clerical error or an error apparent on 
the face of the record in documents 
prepared under the provisions of the Act 
and both of them can be corrected and 
brought in accordance with the final 
decision in the appeal or revision. The 
further proceedings in consolidation then 
would be m accordance with the correct 
statements This can be done even though 
the statement of proposals achieves con- 
firmation under Section 23(2) of the Act 
The power under sub-section (2) of sec- 
tion 38 can be exercised at any time 
before the notification under Section 52 
is issued. 

47. The decision, therefore. In Gangs 
Singh's case, 1965 RD 12 proceeded on a 
wrong assumption and is hereby over- 
ruled. We respectfully agree with the 
ratio of the decision in the case of 1962 
All LJ 888 and hold that it has been cor- 
rectly decided. 

48. As far as this petition Is concern- 
ed, the Deputy Director has dismissed the 
revision arising out of the proceedings 
under section 12 of the Act Thus there 
was no mistake in the statement of pro- 
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posals published imder section 19 of the 
Act 

49. This petition' fails and is dismis- 
sed with costs. 

50. B. DAYAL, J.:— . I agree with bro- 
iher Asthana, J. 

51. By the Court — This petition fails 
and is dismissed with costs. 

KSB Petition dismissed. 


AIR 1969 ALLAHABAD 363 (V 56 C 60) 
(LUCKNOW BENCH) 
y. G. OAK C. J. AND U. S. 

SRIVASTAVA, J. 

State Govt, of Uttar Pradesh, Appel- 
lant v. Kashi Prasad Saksena, Respon- 
dent 

SpL Appeal No. 9 of 1969, D /- 29-1- 
1969, against judgment of Laxmi Prasad 
J., in Writ Peto. No. 754 of 1967, D/- 3- 
12-1968. 

Notaries Act (1952), S. 10(d) — Scope 
— Section contemplates professional and 
other misconduct — Professional miscon- 
duct involves moral turpitude — Charges 
not indicating professional misconduct — • 
Notification barring notary from practis- 
ing as notary on ground that he was 
found unfit to practise on grounds of pro- 
fessional misconduct, quashed — (Words 
and Phrases — Professional misconduct) 
•—(Legal Practitioners Act (1879), S. 13). 

According to the plan of clause (d) of 
Section 10, misconduct can be of two 
kinds. Some misconduct may amount to 
professional misconduct. There may be 
misconduct of another kind. Such mis- 
conduct may not amount to professional 
misconduct It is clearly implied in the 
plan of section 10 of the Act that every 
irregularity or negligence on the part of 
a notary would not amount to profes- 
sional misconduct Professional miscon- 
duct suggests dishonesty or some con- 
duct involving moral turpitude. 

(Para 6) 

Where the notification debarring a no- 
tary from practising mentions that he 
Was found guilty of professional miscon- 
duct but it was difficult to take the view 
that the charges framed against him con- 
stituted professional misconduct and that 
the notice calling upon him to render ex- 
planation, to the charges did not give any 
hint that the charges might amount to 
professional misconduct nor was there 
any indication in that notice that those 
charges were of such a nature that, if 
proved the notary was likely to be dec- 
lared unfit to practise as a notary, the 
notification debarring him from practising 
would be quashed, AIR 1967 All 173, 
Ref. (Para 8) 


Cases Referred: Chronological Paras 
(1967) AIR 1067 All 173 (V 54) = 

1LR (1966) 2 AH 886, Kashi Pra- 
sad v. State S 

Chief Standing Counsel, for Appellant, 


OAK, C. J. : — This special appeal 
arlses < out of a proceeding under the 
Notaries Act, 1952 (hereinafter referred 
to as the Act). Kashi Prasad Saxena, 
respondent, was enrolled as a Notary 
public in the year 1959 to practise as such 
at Lucknow. His certificate was renewed 
for a period of three years with effect 
from 20-8-1962. One Krishna Chandra, 
Advocate made a complaint against Kashi 
Prasad Saxena, Notary public. The State 
Government referred the complaint for 
enquiry to the competent authority, 
namely the District Judge, Lucknow. He 
framed three charges against Kashi Pra- 
sad Saxena, and submitted a report that 
the charges had been proved. On receiv- 
ing that report from the competent autho- 
rity, the State Government issued a 
notification on 11-3-1964 under section 10 
of the Act cancelling the certificate of 
practice granted to Kashi Prasad Saxena. 
He was perpetually debarred from prac- 
tising as a Notary public. Kashi Prasad 
Saxena filed a writ petition in this Court 
challenging the State Government’s order 
dated 11-3-1964. That writ petition was 
dismissed by a single Judge of this Court, 
but was allowed by a Division Bench in 
special appeal The State Government’s 
order dated 11-3-1964 was quashed. Kashi 
Prasad Saxena’s certificate was thereafter 
renewed. The State Government decid- 
ed to resume action on the basis of the 
original complaint of Krishna Chandra, 
Advocate. On 3-3-1967 a notice was given 
to Kashi Prasad Saxena calling his ex- 
planation. He submitted an explanation. 
The State Government was not satisfied 
with the explanation. On 30-6-1967, the 
State Government issued another notifi- 
cation under Sec. 10 of the Act cancel- 
ling the certificate of practice granted to 
Kashi prasad Saxena. It was ordered that 
his name be removed from the Register 
of Notaries. 


2. Kashi Prasad Saxena filed in thus 
Court another writ petition challenging 
State Government’s order, dated 30-6- 
1967. This second writ petition has been 
allowed by a single Judge of this Court. 
He has quashed the State Government’s 
order dated 30-6-1967. The State Gov- 
ernment has, therefore, filed the present 
special appeal 

3. The impugned notification was Issu- 
ed by the State Government under Sec- 
tion 10 of the Act. Section 10 enables 
the State Government to remove a name 
from the Register of Notaries, Section 
10 of the Act states: — 

"The Government appointing any no- 
tary may, by order, remove from the 
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Register maintained by It under Section 
4 the name of the notary if he — 


ic; 

(d) has been found, upon Inquiry In the 
prescribed manner, to be guilty of such 
professional or other misconduct as. In 
the opinion of the Government, renders 
him unfit to practise as a notary.” 

In the instant case the State Govern- 
ment took action under clause (d) of sec- 
tion 10 of the Act. 

4. Rules have been framed under the 
Act Rule 13 provides for an enquiry into 
allegations of professional and other mis- 
conduct of a notary. 

Sub-rule (1) of rule 13 states: — ■ 
''Whenever there is any allegation of 
professional or other misconduct on the 
part of a notary, the appropriate Gov- 
ernment may direct an enquiry to be 
made by the competent authority into the 
allegations" 

5. Annexuro 9 to the writ petition Is 
a copy of the Government notification 
dated 30-6-1967. After narrating the his- 
tory of the case, the recital in the notifi- 
cation proceeded thus. — 

“And whereas, the State Government 
after considering the explanation of the 
said Sn Kashi Prasad Saxena. notary, 
Lucknow. ... is of the opinion that the 
said Sn Kashi Prasad Saxena, notary, 
Lucknow, is guilty of such professional 
misconduct as renders him unfit to prac- 
tise as notary ” 

The question arises whether It was 
open to the State Government to take 
action against the respondent on the foot- 
ing that he has been guilty of such pro- 
fessional misconduct as renders him unfit 
to practise as a notary. 

.6. The charges against the respondent 
have been detailed in the Judgment of the 
learned single Judge. Charge No. 1 was 
to the effect that the notary made no 
entry in his register regarding certain 
affidavits Charge No. 2 was that none of 
the four affidavits was stamped with 
notarial stamp as prescribed by Article 
42 of the Stamp Act Charge No. 3 was 
that none of the four affidavits was 
stamped with adhesive stamps in accord- 
ance with Sections 10 and 11 of the Stamp 
Act 

The question arises whether these 
charges were of such a nature as to lead 
to the conclusion that the notary wa9 
guilty of professional misconduct Accord- 
ing to the plan of Clause (d) of Sec 10 
of the Act misconduct can be of two 
kinds. Some misconduct may amount to 
professional misconduct There may be 
misconduct of another kind. Such miscon- 
duct may not amount to professional mis- 
conduct It Is clearly implied in the plan 
of Section 10 of the Act that every irre- 


gularity or negligence on the part of a 
notary would not amount to professional 
misconduct. Professional misconduct sug- 
gests dishonesty or some conduct involv- 
ing moral turpitude. The charges framed 
against Kashi Prasad Saxena do not sug- 
gest dishonest acts or acts involving 
moral turpitude. 

7. When enquiry was resumed by the 
State Government against Kashi Prasad 
Saxena as a result of the proceeding in 
the previous writ petition, the notice 
dated 3-3-1967 was Issued to the notary. 
Annexure 7 to the wnt petition is a copy 
of the notice, dated 3-3-1967. That notice 
ran thus 

", I am directed to send here- 

with a copy of the report of the Compe- 
tent Authority . . . .and you are requir- 
ed to submit your explanation in your 
defence within fourteen days of the re- 
ceipt of this letter to the Secretary to tha 
Government of U. P., Judicial (A-I) De- 
partment ” 

There was no Indication In Annexure 
7 that the three charges levelled against 
Kashi Prasad Saxena might amount to 
Professional misconduct. Nor was there 
any indication in -Annexure 7 that such 
Professional misconduct might render the 
notary unfit to practise as such. 

8. The decision of the Division Bench 
In the previous wnt proceeding is report- 
ed in Kashi Prasad v. State, AIR 1967 All 
173. The learned Judges observed on page 
180 thus: — 

'It does not appear that the State Gov- 
ernment ever addressed Itself to ques- 
tion as to whether or not on the facts 
Proved in the case the petitioner-appel- 
lant could be adjudged guilty of pro- 
fessional misconduct as distinct from neg- 
ligence or mere lapse and whether the 
professional misconduct. If any, was so 
gross as in the opinion of the Govern- 
ment renders him unfit to practise as a 
notary.” 

The enquiry held against Kashi Prasad 
Saxena subsequent to that decision la 
open to similar criticism. In the first 
mace it Is difficult to take the view that 
uie charges framed against Kashi Prasad 
Saxena constitute professional miscon- 
duct. Secondly, the notice dated 3-3-1967 
did not give any hint that the charges 
might amount to professional misconduct 
Nor was there any indication in that 
notice that those charges were of such 
a nature that, if proved, Kashi Prasad 
Saxena was likely to be declared unfit to 
Practise os a notary. In view of these de- 
fects in the proceedings, the notification 
dated 30-6-1967 was rightly quashed by] 
the learned single Judge. 

9. The special appeal is dismissed, 

RGD Appeal dismissed. 
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r 5 R. A. MISRA, LAKSHMI PRASAD AND 

^ GUR SHARANLAL, JJ. 

71 Regional Transport Authority, Luck- 
£ now. Appellant v. Mohammad Usman Ali, 
-• Lucknow, Respondent, 
j Special Appeal No. 89 of 1965, D /- 20- 
5-1968 against judgment of N. U. Beg, J; 
" inW.P. No. 274 of 1963, D /- 22-7-1965. 
(A) Motor Vehicles Act (1939), Ss. 44 
(5), 68 and 68-G — U. P. State Road 
Transport Services (Development) Rules 
(1958), R. 10 — U. P. Motor Vehicles 
Rules (1940), R. 44A — Powers of Regional 
Transport Authority under S. 44 (5) — 
Delegation of, to Secretary Member •— 
Validity — W. P. No. 296 of 1963, D/- 7- 
8-1964 (All), Overruled. 

Both as a matter of plain language of 
S. 44(5) and as one of the intendment of 
the legislature, what S. 44(5) provides 
for is delegation of any of its powers 
and functions, by the Transport Autho- 
rity concerned to a person or authority 
specified by an appropriate rule framed 
by the State Government under S. 68 of 
tile Act. That being so, in the matter of 
delegation neither the State Transport 
Authority nor the Regional Transport 
' Authority- can act in a manner other- 
fwise than that provided by S. 44(5). Rule 
No. 10 of the U. P. State Road Transport 
Services (Development) Rules, 1958 and 
Rule 44-A of the U. P. Motor Vehicles 
Rules 1940, do not authorise the Regional 
Transport Authority to delegate its func- 
tions under S. 68-G(2) in respect of a 
stage carriage permit 
Where therefore the R. T. A. by its 
resolution, decided that the Secretary 
member should dispose of the matter with 
respect to an alternative permit on a 
route. 

Held that there was no valid delega- 
tion in favour of the Secretary member 
so as to entitle Mm to make an offer to 
the respondent within section 68-G(2). 
W. P. No. 296 of 1963, D/~ 7-8-1964 (All) 
Overruled; AIR 1957 Mad 387, ReL on; 
AIR 1956 SC 285 & AIR 1961 SC 1556 & 
AIR 1962 SC 1183, ExpL (Para 11) 

(B) Motor Vehicles Act (1939), S. 68-G 
>— Interpretation of. 

Quaere: Whether, having regard to the 
scheme of the Act and the provision con- 
tained in S. 68-G(l) regarding compensa- 
tion payable to a displaced operator, a 
Court can import notions of a contract in 
interpreting S. 68-G(2)? (Para 12) 

Cases Referred: Chronological Paras 
(1964) WP No. 296 of 1963, D /- 7-8- . 

1964 (All), Jugal Kishore Agarwal 
v. Regional Transport Authority 

2A, 5, II 


(1962) AIR 1962 SC 1183 (V 49)=ILR 
(1962) 1 All 906, Kalyan Singh v. 
State of Uttar Pradesh 7 

(1962) AIR 1962 All 551 (V 49)= ' 
^ 96 P *. -All 52, Regional Trans- 
port Authority, Gorakhpur v. 
Kashi Prasad Gupta 
(1961) AIR 1961 SC 1556 (V 48) = 
(1962) 1 SCR 909, Abdul Gafoor 
v. State of Mysore 3 7 9 

(1957) AIR 1957 Mad 387 (V 44) = 
ILR (1957) Mad 461, Dhanmull 
Sowear v. Secy., Regional Trans- 
port Authority 

(1956) AIR 1956 SC 285 (V 43) = 
1955-2 SCR 1331, Pradyat Kumar 
Bose v. Chief Justice of Calcutta 
High Court 


10 


11 


II 


11 


7, 8 


Standing Counsel (Sri Umesh Chandra), 
for Appellants; R, N, Trivedi, for Res- 
pondent. 

LAKSHMI PRASAD, J, : — Regional 
Transport Authority, Lucknow Region, 
Lucknow prefers this appeal from the 
decision of a learned Single Judge allow- 
ing the respondent’s petition under 
Article 226 of the Constitution. 

2. On 9th August, 1962 the respondent 
held a stage carriage permit on Bara- 
banki-Kotwa route. It was valid up to 8th 
August, 1965. The said route was notified 
on 1st December, 1962 stating that the U. 
P. Government Road-ways would start 
plying buses with effect from 16th 
December, 1962. The respondent applied 
on 13th December, 1962 for an alterna- 
tive route as a displaced operator. A true 
copy of that application is annexure 1 to 
the petition. In tins application he indica- 
ted that he may be given an alternative 
permit on one of the three routes, namely 
Lucknow-Hardoi, Barabanki-Faizabad and 
Sitapur-HardoL On 15th December, 1962 
Regional Transport Authority, Lucknow 
Region, Lucknow raised strength on Har- 
doi-Sitapur route from 6 to 14 and in- 
vited applications to fill the vacancies 
thus arising. A number of persons appli- 
ed. Kh us h al Chand Mehrotra was one of 
them. 

On I9th January, 1963 the application 
of the respondent dated 13th December, 
1962 came up for consideration before 
the Regional Transport Authority. By 
its resolution the Regional Transport 
Authority decided that the Secretary 
Member should dispose of the matter. A 
copy of that resolution is Annexure. 3 to 
the petition. On 16th February, 1963 the 
Secretary offered an alternative permit 
to the respondent on Hardoi-Sitapur 
route. Annexure 4 to the petition is a 
true copy of that offer. It is on page 24 
of the paper book. As appears from an- 
nexure 5 (Copy on page 26 of the paper 
book) wMch is a true copy of the respon- 
dent’s acceptance, the respondent accept- 
ed the aforesaid offer on the same date. 
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namely, 16th February. 1963 On 18th 
February. 1963 Khushai Chand Mehrotra 
filed an objection before the Chairman, 
Regional Transport Authority against the 
proposal to grant a permit to the respon- 
dent on Hardoi-SItapur route. A true 
copy of that objection Is annexure 6 to 
the petition. 

On the same date the Chairman call- 
ed upon the Regional Transport Officer 
to submit his report and directed that 
the issue of permit be stayed. A true copy 
Of that order is annexure 7 to the peti- 
tion. On 25th February. 1963 Ganga 
Dhar Mehrotra. an existing operator of 
that route, moved another objection be- 
fore the Chairman, Regional Transport 
Authority taking exception to the move 
to bring some displaced operators on 
Hardoi-Sitapur route. The matter thus 
remained pending before the Regional 
Transport Authority till 2nd May, 1963, 
when the said authority decided to grant 
an alternative permit to the respondent 
on Hardoi-Shahjahanpur route instead of 
Hardoi-Sitapur route which was one of 
the routes desired by the respondent and 
had been actually accepted by him on the 
offer made In that behalf by the Secre- 
tary-Member of the Regional Transport 
Authority. Aggrieved by this order of 
the Regional Transport Authority, the 
respondent moved a petition under Arti- 
cle 226 of the Constitution praying that 
the same be quashed and the Regional 
Transport Authority be directed to issue 
a permit to the respondent on Hardoi- 
Sitapur route. 

2 A. In identical circumstances a Divi- 
sion Bench of this Court in writ peti- 
tion No 296 of 1963. D /- 7-&-1964 (All). 
Jugal Kishore Agarwal v. Regional Trans- 
port Authority, quashed a similar order 
passed by the Regional Transport Autho- 
rity and directed the Authority to issue 
a_ permit to Jugal Kishore Agarwal on 
Hardoi-Sitapur route on which he had 
been offered an alternative permit and 
which permit he had already accepted. 
As appears from the judgment of the 
Division Bench in that writ petition, two 
contentions were raised on behalf of the 
Regional Transport Authority against the 
prayer made by the petitioner In that 
case. The first contention was that the 
Regional Transport Authority had every 
Jurisdiction to vary the offer once made 
under Section 68 -G (2) of .the Motor 
, Vehicles Act notwithstanding Its accept- 
ance by the displaced operator. The 
other contention was that the offer hav- 
ing been made by the Secretary-Member 
of the Regional Transport Authority was 
pot a valid offer at all within the ambit 
of sub-section (2) of Section 63-G of the 
Motor Vehicles Act notwithstanding a 
resolution of the Regional Transport 
Authority delegating power to the Secre- 
tary-Member In that b eh alf since It was 


a matter In respect of which there could 
be no valid delegation. 

3. Relying on the case of Abdd 
Gafoor v State of Mysore, AIR 1B51 SC 
1556 the Division Bench repelled the con- 
tention that there could be no valid dele- 
gation. The material observations made 
by the Division Bench in that esse nm 
as below — 

'It is true that judicial or auad-ItuK- 
dal function cannot be delegated by one 
authority to another without specific 
authority to that effect In the legislation 
but where an authority exercises merely 
administrative powers It can delegate Its 
powers to another authority When the 
action to be taken Is mechanical or mini- 
sterial in nature power can be delegated 
without any specific authority having 
been conferred In that behalf by the 
Statute or the rules made thereunder. 
Thus the Regional Transport Authority 
could, as it did by its resolution, delegatt 
Its powers to its Secretary to dispose cl 
the application of the petitioner. There- 
fore, when the Regional Transport Officer 
made an offer to the petitioner for permit 
on the Hardoi-Sitapur route he was do- 
ing so validly and In exercise of the 
powers conferred on him by the Regional 
Transport Authority.” 

As regards the other contention. 
Division Bench observes; — 


thd^ 


"The offer was duly made and It war 
accepted. The agreement was thus com- 
plete and It was no more open to the 
Regional Transport Authority to revoke 
the offer and make offer for another 
route Sub-section (2) of Section 68-G 
lays down that notwithstanding anything 
contained in sub-section (1), no compen- 
sation would be payable on account of 
the cancellation of any existing permit 
or any modification of the terms there- 
of. when a permit for an alternative route 
os area la Uwi tiwsarai baa hero, offered 
by the Regional Transport Authority 
accepted by the holder of the permit. 
The intention of the Legislature in enac- 
ting this provision was that an offer for 
permit of another route should be made 
to a displaced operator and once he ac- 
cepts it the agreement Is complete and It 
Is no more open to him to claim compen- 
sation. Likewise It is not open to the 
Regional Transport Authority as weU to 
resile from Its offer once ft has been 
made and duly accepted.” 

4. It was on the basis of the 
said reasoning that the contentions raiseo [ 
by the Regional Transport Authority 
were repelled and Jugal Kishore Agarwai. 
petitioner in that case, was granted in 
relief already Indicated above. Le a ^" 
Single Judge, who disposed of the enso 
under appeal, felt himself bound by 
decision of the Division Bench and a 
cordingly allowed the petition of the re»* 
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‘'pondent quashing the impugned order 
giving an alternative permit to the res- 
-j pondent on Hardoi-Shahjahanpur route 
£ and directing the Regional Transport 
~ Authority to grant him an alternative 
"t permit on Hardoi-Sitapur route as al- 
fii ready agreed to between the parties. 

~ ! 5. When this special appeal came up 

•before a Division Bench of which one of 
’"/ us was a member, it was ordered that the 

- appeal be listed before a larger Bench 

- as it appeared that the decision of the 

- Division Bench in the case of WP No. 
s 296 of 1963, D/- 7-8-1964 (All) required 

- reconsideration. It is in these circums- 
n tances that this special appeal has come 
'• up before us. 

£ ; 6. We have heard the learned coun- 

i sel for the parties at some length. We 
l have been addressed on those very two 
i points which the Division Bench decided 
1 in the manner indicated above. The first 
' and the foremost contention of the learned 
; Standing Counsel appearing for the ap- 
; pellant is that having regard to the pro- 
l visions of the Act and the rules made 
3 thereunder, there could be no valid dele- 
; gation of the power exercisable by the 
: Regional Transport Authority under sec- 
: tion 63-G (21 in favour of another autho- 
v rity. In this connection he places reliance 
fc-}on sub-section (51 of Section 44 of the 
■ {Motor Vehicles Act and on the relevant 
rules framed under Sections 68 and 08-1 
of the said Act namely, rule no. 10 of 
| the U. P. State Road Transport Services 
■ (Development) Rules, 1958 and Rule 44-*A 
' of the U. P. Motor Vehicles Rules, 1940* 
As against that the contention of the 
learned counsel for the respondent is 
that in so far as the act to be performed 
by the Regional Transport _ Authority 
under sub-section (2) of Section 68-G is 
a purely administrative act, it can very 
well be delegated to another authority. 
He argues, as has been laid down by the 
Division Bench, that in a matter purely 
administrative the authority empowered 
to act can validly delegate its functions 
even in the absence of any express provi- 
sion in that behalf. 

7. The cases that have been cited on 
the point are Pradyat Kumar Bose V. 
Hon’ble Chief Justice of Calcutta High 
Court. AIR 1956 SC 285. AIR 1961SC 
1556 and Kalyan Singh v. State of Uttar 
Pradesh, AIR 1962 SC 1183. 

8. In the • case of AIR 1956 SC 285 
“if"; (supra) the material observations which 

occur in paragraph 11 of the report are:—- • 


"It is well recognised that a statutory 
functionary exercising such a power can- 
not be said to have delegated his func- 
tions merely by deputing a responsible 
and competent official to enquire and 
report. That is the ordinary mode of exer- 
cise of any administrative power. What 


cannot be delegated except where the law 
specifically so provides is the ultimate 
responsibility for the exercise of such 
power.” 

9. In AIR 1961 SC 1556 (supra) the 
material observations which occur in 
paragraph 11 of the report are : — 

"In our opinion, the Regional Trans- 
port Authority acts wholly in a minis- 
terial capacity while dealing with an ap- 
plication of the State Transport Under- 
taking under Sec. 68-F(l), The fact that 
on other occasions and in other matters 
the Regional Transport Authority has 
quasi-judicial functions to perform can- 
not make its functions under S. 68-F(l) 
a quasi-judicial function.” 

In paragraph 9 of the same case it is 
observed: — 

"It appears to us that when deciding 
what action to take under S. 68-F(2) the 
authority is tied down by the terms and 
conditions of the approved scheme and 
his duty is merely to do what is neces- 
sary to give effect to the provisions of 
the scheme. The refusal to entertain ap- 
plications for renewal of permits or can- 
cellation of permits or modification of 
terms If existing permits really flow 
from the scheme. The duty is, therefore, 
merely mechanical; and it will be incor- 
rect to say that there is in these matters 
any Us between the existing operators 
and the State Transport Undertaking 
wliich is to be decided by the Regional 
Transport Authority.” 

10. In AIR 1962 SC 1183 (Supra) the 

material observations which occur in 
paragraph 18 of the report are : — 

"Nor is there any substance in the last 
contention. The orders passed under S. 
68-F(2) (a) and (b) flow from the pub- 
lication of the scheme duly approved and 
the issue of an order, which is not quasi- 
judicial but administrative, by the Secre- 
tary on behalf of the Regional Transport 
Authority is not open to challenge. It is 
not the case of the petitioner in W. P. 
205/61 in which alone this contention is 
raised that the order is unauthoriseda 
What is contended is that the order being 
quasi-judicial power to make it cannot be 
delegated. But for reasons already set out 
the order is not quasi-judidal; it is pure- 
ly administrative.” 

Sub-section (5) of Section 44 of tbs 
Motor Vehicles Act provides: — 

"The State Transport Authority and 
any Regional Transport Authority, if 
authorised in this behalf by rules made 
under Section 68. may delegate such of its 
powers and functions to such authority 
or person and subject to such restrictions, 
limitations and conditions as may be 
prescribed by the said rules.” 

Rule 10 of the U. P. State Road Trans- 
port Services (Development) Rules, 1958 
provides : — > 
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"The Regional Transport Authority 
concerned may, by notification in the offi- 
cial Gazette, delegate all or any of its 
functions, duties and powers specified in 
sub-sections (1) and (2) of Section 68F of 
the Act to the Regional Transport Offi- 
cer or such other officer as may be spe- 
cified m the notification." 


11. It is unnecessary to reproduce the 
whole of Rule 44-A of the U. P. Motor 
Vehicles Rules, 1940. It is sufficient to 
say that it pertains to delegation of power 
by a State or Regional Transport Autho- 
rity Even though among other powers it 
refers to the power to grant pnvate 
stage carnage permits, it does not refer 
to the power to grant stage carriage per- 
mits The expression “pnvate stage car- 
riage” is defined m Clause (U) of Rule 
2 of the U P Motor Vehicles Rules, 
1940 to mean any motor vehicle con- 
structed or adopted to carry more than 
9 persons excluding the driver and used 
by or on behalf of the owner exclusively 
in connection with his trade or business 
or pnvate purposes but not for hire or 
reward. It Is thus obvious that neither of 
the two rules authorises the Regional 
Transport Authonty to delegate its func- 
tions under Section 68-G(2) in respect of 
a stage carriage permit Section 44(5) of 
the Act came up for interpretation in the 
case of V. D hanmull Sowcar v. Secre- 
tary Regional Transport Authonty at 
Vellore North Arcot AIR 1957 Mad 387. 
The Division Bench deciding the case 
ruled, vide page 391: 

‘The ambit of Sec. 44(5) ts the entire- 
ty of the powers and functions, the sta- 
tutory powers and functions of the State 
Transport Authonty and those of the 
Regional Transport Authonty as well as 
the functions of the State Transport 
Authonty founded ultimately on Section 
44 (3) (d) Both as a matter of plain 
language of Section 44(5) and sis one of 
the intendment of the legislature, it seems 
clear to us that what S. 44(5) provides 
for is delegation of any of Its powers and 
functions, by the Transport Authonty 
concerned to a person or authonty speci- 
fied by an appropnate rule framed by 
the State Government under Section 68 
of the Act" 


We are in respectful agreement with 
the observations made In the above cited 
Madras case with reference to the scope 
of section 44(5). That being so. It neces- 
sarily follows that in the matter of dele- 
gation neither the State Transport Autho- 
nty nor the Regional Transport Authonty 
can act in a manner otherwise than that 
provided by Section 44(5). In other words, 
none of these authonties is empowered 
to delegate any of its powers or func- 
tions under the Act otherwise than in ac- 
cordance with /the rules to be framed 
under Section 68 of the Act Judged In 
the background of the statutory provi- 


sions referred to above, there is no es- 
cape from the conclusion that the Region- 
al Transport Authonty was incompetent 
to delegate to its Secretary-Member, as 
it did by its resolution dated 19th Janu- 
ary, 1963 in the instant case, to exer- 
cise powers under Section 68-G(2) with 
reference to the application of the res- 
pondent moved on 13th December, 1961 j 
It thus follows that the view expressed * 
by the Division Bench to the contrary I 
In the case of WP No. 296 of 1963. D /• 
7-8-1964 (All) cannot be upheld. 

It is also difficult to agree with the 
view of the Division Bench that the act 
of Regional Transport Authonty under 
Sea 68-G(2) is only a ministerial or 
mechanical act Observations made by the 
Supreme Court in the case of Abdul 
Gafoor, AIR 1961 SC 1556 relied on b7 
the Division Bench with reference to the 
provisions of Section 68F do not ap- 
pear to have application to the power 
exercisable under section 68-G(2) As b 
pointed by the Supreme Court in para- 
graph 9 of the report, the entire action 
under Section 68-F is taken in accordance 
with the terms of the approved schema 
That being so. no discretion is left with 
the authonty required to take action 
under section 68F in respect of thi\. 
various matters enumerated therein. On 
the other hand, each of such matters 
stands governed by the terms of the 
scheme which has already been approved 
and finalised It is in such circumstances 
that the Supreme Court held that the 
actions to be taken under Section 68-F 
are more or less mechanical. 

It is rarely, if ever, that any direction 
Is given in the approved scheme with 
regard to an alternative route being pro- 
vided to a displaced operator. What nor- 
mally happens is that after the approved 
scheme had been given effect to by tak- 
ing action under section 68-G(2) there 
arises an obligation to determine the com- 
pensation admissible to displaced opera- 
tors and it is then that the Regional 
Transport Authonty is called upon to 
offer an alternative permit in exerase of 
Its discretion, if available, to a displaced 
operator in accordance with the facts ana 
circumstances of each case It shall thus 
be seen that the action to be taken under 
Section 68-G(2), though no doubt an oc- 
casion for it anses only when an approv- 
ed scheme has been given effect to, is not 
one to be taken in accordance with the 
directions contained in the approved j 
scheme 

So In any view of the matter, there 
can be no delegation of the power exer- 
cisable under Section 68-G(2) by the 
Regional Transport Authority either be- 
cause it is not a purely mechanical «» 
ministerial act or because of the specrnc 
provision in section 44(5) of the Act m 
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issued any notification constituting anyone 
of the District Courts in the State of 
Andhra Pradesh as a Company Court 
■within the meaning of Section 3. I mil 
therefore, take it that it is the High Court 
of Andhra Pradesh which is the Company 
Court under S. 3 of the Act. 

7. The three Ss. 199 to 201 relate to 
the enforcement of the order passed by 
the Company Court. Section 200 states 
that an order passed by one Company 
Court can be enforced by any other Com- 
pany Court in India in the same manner 
in all respects as if such order had been 
made by the Company Court that is re- 
quired to enforce the same. This provi- 
sion therefore, empowers the High Court 
of Andhra Pradesh to enforce any order 
passed in pursuance of liquidation pro- 
ceedings by the Madras High Court, 
which is a Company Court in so far as 
that State is concerned. It also lays down 
that such an order shall be enforced in 
the same manner in all respects as if that 
order was made by this Court. Sec- 
tion 199 states that all orders made by a 
Company Court under the Act may be 
enforced in the same manner in which a 
decree of a Civil Court made in any suit 
pending therein may be enforced. When 
these two sections are read together, the 
inevitable result is that while under Sec- 
tion 200 the High Court of Andhra 
Pradesh can execute an order passed by 
the Madras High Court, Section 199 em- 
powers this Court to enforce the order 
in the same manner in which the decrees 
of this Court passed in suits can be en- 
forced. 

8. Section 201 merely lays down the 
mode of dealing with orders to be enforc- 
ed by other Courts. It says that where 
any order made by a Company Court is to 
be enforced by another Court, a certified 
copy of the order so made shall be pro- 
duced to the proper officer of the Court 
required to enforce the same. It further 
says that the production of such certi- 
fied copy shall be sufficient evidence of 
such order having been made. It directs 
that upon the production of such certi- 
fied copy, the Court shall take the re- 
quisite steps for enfordng the order m 
the same manner as if it were the order 
of the Court enforcing the same. The 
last limb of Section 201 reiterates what 
has already been laid down in Sec. 199. 
When a certified copy of the order pas- 
sed by the Madras High Court is pro- 
duced before this Court, this Court shall 
take suitable steps to enforce it. It may 
not be necessary that it must be produced 
to the proper officer of this Court by only 
the liquidator. I cannot find any objec- 
tion if the certified copy is produced or 
sent by the Madras High Court to this 
Court for the purpose of enforcement. 
What all Section 201 requires is that the 
certified copy of the order sought to be 
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enforced is produced before the Court. 
Once such a copy is before the Court, 
the statute raises a presumption that it 
is sufficient evidence that such an order 
was made by the Madras High Court. It 
is up to this Court then to take the re- 
quisite steps in the matter of enforcing 
the said order. 

9. Now, it cannot be in doubt that 
the necessary steps which can be taken 
for enforcement of the order would be 
almost the same as are usually taken by 
this Court in execution of the decree 
when it passes the same in a civil suit. 
It is here that Ss. 38 and 39, C. P. C. come 
in for consideration. Section 38 enacts 
that a decree may be executed either 
by the Court which passed it, or by the 
Court to which it is sent for execution. 
Section 39 authorises the Court to send 
the decree for execution to another Court 
in cases where the person against whom 
a decree is passed actually and volun- 
tarily resides or carries on business, or 
personally works for gain, within the 
local limits of the jurisdiction of the 
transferee Court. Section 39 (2) undoubt- 
edly requires that the Court, which 
passed a decree, may of its own motion 
send it for execution to any subordinate 
Court of competent jurisdiction. The 
question of competency of jurisdiction of 
the transferee Court has to be determined 
in reference to the execution of the order 
as if it is a decree passed in the civil suit 
and not in reference to S. 3 of the Com- 
panies Act as is urged by the learned 
Advocate for the appellant before me. I 
have already stated that Section 199 of 
the Act lays down that the order can be 
executed in the same manner as if it was 
a decree passed by Court on the civil side. 
When that order is transferred for execu- 
tion to the District Court, what has to be 
seen is whether the amount involved in 
the order for the realisation of which the 
order is transferred for execution to the 
transferee Court falls within the pecu- 
niary jurisdiction of the transferee Court. 
The District Court has unlimited pecu- 
niary jurisdiction. In this case, the 
amount sought to be recovered is only Rs. 
1000. It can hardly be doubted that the 
District Court, to which this Court has 
transferred the order for the purpose of 
enforcement, is a competent Court within 
the meaning of S. 39 (2), Civil P. C. I 
therefore, fail to see how a District Court 
can have no jurisdiction to enforce the 
said order. This Court in exercise of the 
powers under Section 39, Civil P. C. read 
with S. 199 of the Act rightly transferred 
the order for the purpose of execution 
to the District Court which, as stated 
earlier, is a competent Court to execute 
that order. 

10. What was, however, urged was 
that it is the Company Court which alone 
Is competent to execute the order and 
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since the District Court Is not a Company 
Court, it cannot execute the order sent 
to it by this Court It is not possible to 
accept this contention. It is true that the 
District Court has not been made a Com- 
pany Court by any notification under 
Section 3 Section 164 is not quite re- 
levant for this purpose. What S 164 
concerns itself is with the subsequent 
winding up proceedings and not enforce- 
ment of any order passed by a Company 
Court The language of Section 164 Is 
plain enough to indicate that the Com- 
pany Court, which has passed orders of 
winding up, can direct any District Court 
to conduct the subsequent proceedings 
The order, which is under my considera- 
tion and which has come from the 
Madras High Court for enforcement can- 
not be an order which falls within the 
ambit of S 164. That section there- 
fore, is inapplicable to such a case. It 
Is only under Section 200 that this Cpurt, 
which also is a Company Court gets 
jurisdiction to enforce the orders in 
cases where certified copies of such orders 
are produced before it under Section 201. 
While enforcing that order. Section 199 
expressly empowers this Court to enforce 
that order in the same manner as if it 
,was a decree in a civil suit passed by 
this Court and it is under this provision 
■that Sections 33 and 39. Civil P. C. get 
[attracted under which this Court would 
be competent to transfer the order for 
execution to a competent subordinate 
'Court It will thus be plain that while 
initially the certified copy must be pro- 
duced before a Court within the meaning 
of Section 3. Le_ to say a Company Court 
when once the certified copy is received 
by the Company Court, the Company 
Court has jurisdiction to either directly 
execute it itself or send it for execution 
to a subordinate Court in the same 
manner as it sends its decrees for execu- 
tion passed in civil suits to the subor- 
dinate Court. It is not therefore, neces- 
sary that the transferee Court also 
should be a Company Court Any such 
contention would practically amount to 
Hying m the face of S. 199. It is difficult 
to accept the contention that the expres- 
sion "in the same manner” relates only to 
the procedure and does not authorise the 
District Court to execute the order. Sec- 
tion 199 does not indicate any such dis- 
tinction. It clearly states that it "may 
be enforced in the same manner** in which 
decrees of Civil Courts made in any suits 
pending therein may be enforced. The 
word " mann er” In my opinion is compre- 
hensive enough to Include a subordinate 
Court which can execute the order if 
euch an order is transferred for enforce- 
ment by this Court in Its jurisdiction as 
Company Court. 

11. I am fortified In my view by a 
decision of the Madras High Court In In 


the Matter of British Banking and In- 
dustrial Corporation Ltd. Bombay, 25 Mad 
LW 113 = (AIR 1927 Mad 271). That is 
an identical case. In that case, applica- 
tions were made to the High Court ol 
Madras for directing the respective Dis- 
trict Courts to enforce the payment orders 
made by the Bombay High Court in thfl 
matter of the winding up of the Company 
Negativing the contention similarly raised 
therein, Srinivasa Aiyangar, J. held; 

*T rather think that the proper pro* 
cedure as indicated by the conjoint effect 
of Sections 199 and 200 of the Companies 
Act is that the order now filed in this 
Court should be treated in the same 
m a n ner as a decree passed by this Court 
and transferred for execution to the res- 
pective District Courts. 

"There will therefore be an order la 
all these applications directing the trans- 
fer of the order to the District Court con- 
cerned for execution by that Court 
against the contributory In the same 
manner and to the same extent as if the 
order was a decree passed by this Court.** 

12. It is true that In AIR 1927 Patna 
182. a Bench of the Patna High Court 
held.— 

"Beading Sections 199 and 200 toge- 
ther the Court mentioned in Sections 200 
and 201, as the Court entitled to take re- 
quisite steps is not a District Court but 
a High Court Hence a decree of the 
Allahabad High Court in liquidation pro- 
ceedings cannot be sent direct for exe- 
cution to the District Court of Gaya 
(within Patna High Court’s jurisdio* 
Hon)”. 

It will be clear from the judgment that 
an order passed by the High Court of 
Allahabad In liquidation proceedings was 
transferred by the Allahabad High Court 
to the District Court, Gaya directly. The 
District Judge held that under S. 200 
read with Section 3 of the Act, he 'was 
not competent to deal with such a case 
and struck off execution. The conten- 
tion was that as a result of Section 199, 
Sections 33. 39 and 40 of the Civil P. C. 
would apply and as a decree in a suit 
by the Allahabad High Court c«n be 
transferred for execution to the District 
Court at Gaya, the same procedure was 
correctly followed In these liquidation 
proceedings. It is this contention which 
was negatived. It is in this context that 
the following observation made in tha 
judgment has to be understood.— 

"Now the Court described In these two 
sections Is not the Court of the District 
Judge as he has rightly pointed out, but 
It would be this Court, Sections 199 and 
200 must be read so as to be consistent 
with each other. If the Interpretation 
placed upon Section 199 by the learned 
advocate for the appellant is correct, then 
Section 200 would be swept away alto- 
gether”. 
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13. It ■will thus be plain that in .that 
case the certified copy was not produced 
before the Patna High Court, which was 
the Company Court so far as that State 
Was concerned. If the procedure follow- 
ed in this case had been followed in that 
case there could not have been any ob- 
jection. The sending of the certified copy 
directly by the Allahabad High Court to 
the District Court, Gaya was not permis- 
sible because the District Court of Gaya 
was not a company Court although it 
could execute the order transferred by 
the High Court of Patna: It could not 
directly receive the certified copy and 
enforce the same as that will be quite 
contrary to Section 200 of the Act. That 
decision, therefore, does not lay down 
any thing contrary to what I have stated 
earlier. 

14. In Natarajan v. Narasimha, AIR 
1930 Mad 74 this question was left open 
by the Bench. It observed: 

"We do not propose to decide the ques- 
tion, in what manner, in the event of an 
application being made to the High 
Court, is the order to he enforced, by 
direct action or by itself being trans- 
mitted to the Tanjore Court? That is a 
point which does not arise at present." 
That decision, therefore, is not helpful. 

Since I am in respectful agreement 
with the Madras decision in 25 Mad' LW 
113 = (AIR 1927 Mad 271) and no deci- 
sion contra has been brought to my 
notice, I would hold that the ieamed Dis- 
trict Judge was right in holding that the 
District Court had the necessary jurisdic- 
tion to enforce the order transferred to it 
by this Court. I can find, therefore, no 
valid reason to interfere. 

15. The appeal, therefore, fails and is 

dismissed. No order as to costs. 
HGP/D.V.G. Appeal dismissed. 
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Honda Anthiah, Petitioner v. Madan Rao 
and another. Respondents. 

Civil Revn. Petn. No. 1745 of 1965, D/- 
8-9-1967; from order of First Addl. H City 
Civil Court, Hyderabad, D/-6-8-198o. 

Contract Act (1872), Ss. 186, 188 — * 
General power of attorney in Urdu — Use 
of word “sulah” does not include reference 
to arbitration -—> Expression means only 
“compromise” — Difference between com- 
promise and reference to arbitration explain- 
ed. AIR 1947 Nag 17, Not foil — (Power 
of Attorney Act (1882), S. 2) — (Civil 
P. C. (1908), O. 3, R. 4, O. 23, R. 3) — 
'(Words and Phrases — “Sulah” and “Supord 
S alia" , meaning of). 

LK/HL/D9S6/62 


Powers of attorney must be strictly con- 
strued as giving only such authority as they 
confer expressly or by necessary implication. 

Where in a general power of attorney 
drafted in Urdu the agent was permitted to 
compromise (“Sulah") a suit on behalf of the 
principal, such power does not entitle the 
agent to refer a case to arbitration (“supurd 
salisi”). No. doubt the English equivalent 
of “Sulah” is compromise, but even compro- 
mise does not normally mean reference to 
arbitration though by a stretch of language, 
it might be said that reference to arbitration 
is mode of compromise. 

In a compromise it is the discretion of 
the person to whom power has been delegat- 
ed that has to be exercised one way or 
the other. But a reference to arbitration 
involves the delegation of power of that dis- 
cretion to a third party. AIR 1952 Mad 559 
and AIR 1940 Mad 650, Rel. on; AIR 1947 
Nag 17, Not foil. (Paras 5, 6) 

Cases Referred: Chronological Paras 

(1952) AIR 1952 Mad 559 (V 39) = 

1951-2 Mad LJ 43, Desappa Naya- 
nxm v. Ramabhaktula Hannah. 5 

(1947). AIR 1947, Nag 17 (V 34) = 

ILR (1946) Nag 824, ijiwibai v. 
Ramlcumar 8 

(1940) AIR 1940 Mad 650 (V 27) = 

1940 Mad WN 191, Ramanathan 
V. Kumarappa Z 

M. Seetha Ram Rao, for Petitioner; 
Govinda Rao, S. Menthi, for 1st Respon- 
dents. 

JUDGMENT : The short question that 
falls for determination in this C. R. P. is 
with regard to the construction to be plac- 
ed on the powers of General Power of 
Attorney stated to have been appointed by 
Honda Aruna (the second respondent) in O. 
P. No. 19 of 1962. The General Power of 
Attorney, Fateh Mohammad, is the first res- 
pondent and the petitioner in the original 
petition, Madan Lai is the person in whose 
favour the agreement has been drawn. 
Madan Rao filed the petition under Ss. 9 
(1) and 8 (2) of the Arbitration Act, 1940 
praying that the dispute between the parties 
regarding failure to supply fire wood as 
agreed to may be referred to a named 
arbitrator for settlement. His case was that 
he had entered into an agreement with first 
respondent who holds the power of attorney 
on behalf of the second respondent where- 
under the agent undertook to supply fire- 
wood for Rs. 6,400 within a specified time. 
The contention is that the respondent failed 
to supply the fire wood ana refund the 
amount in spite of the notice on behalf of 
the petitioner. A condition was imposed in 
the terms of the agreement that in case of 
dispute, the matter would be referred to 
arbitration and it was this condition _ that 
was sought to be enforced by the petitioner. 
The first respondent petitioner did not con- 
test the petition. The second, respondent, 
however, urged that the petition was not 
maintainable as the first respondent^ the 
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power of attorney holder was not competent 
to refer the matter to arbitration. The ques- 
tion, therefore, before the Court was whe- 
ther the reference to an arbitration was 
within the competency of the General Power 
of Attorney. The lower Court on a considera- 
tion of the terms of the General Power of 
Attorney held that the first respondent was 
competent to entertain an agreement of the 
nature referred to above In other words, it 
held that the reference to arbitrator was 
within the powers delegated to the General 
Power of Attorney. The revision petition is 
filed by the second respondent in the lower 
Court against the decision of the lower 
Court 

2. The learned Counsel for the peti- 
tioner (second respondent) contends that the 
original document contains the word ‘com- 
promise’ and referenco to arbitration is not 
specifically mentioned thereunder. It may 
be useful to reproduce tho relevant portion 
of^the General Power of Attorney. 

Therefore, we on our behalf ap- 
point Sn Fateh Mohammed son of Shark 
Ahmed, caste Muslim, aged 53 years, occupa- 
tion business, resident or Kachiguda, Hydera- 
bad as our General Power of Attorney to tho 
extent of the above said lease and agree to 
the effect that tho said gentleman on our be- 
half is entitled to do pairavi and submit replies 
m all the Departments of Forests, Revenue, 
Civil Court, Criminal Court, etc , in the State 
of Andhra Pradesh, admit or deny docu- 
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petent to refer the matter to arbitration and 
in that view allowed the petition. The 
C. R. P. is directed against this order. 

5. The learned counsel for the petitioner 
contends with reference to the terms that 
under the powers delegated Fateh Moham- 
med was only competent to admit or deny 
the documents, compromise or withdraw 
Referenco to arbitration was not specifically 
mentioned therein As such, the agreement 
entered into by the said person viz, Fateh 
Mohammed to refer the matter to arbitration 
was beyond his competence. With reference 
to the decision in Desappa Nayanun v 
Rama Bhaktula Ramaiah, AIR 1952 Mad 559. 
it has been urged that the Deed of General 
Power of Attorney has to be strictly con- 
strued and adjustment or compromise did 
not include arbitration. In Para 3 of the 
said judgment it has been observed with re- 
ference to Bowstead on Agency that: 

“Powers of attorney must be strictly 
pursued, and are construed as giving only 
such authority as they confer expressly or 
by necessary implication". 

G. Some important rules of construction 
have been reproduced in the above ruling 
It is conceded, m the instant case, that 
in the deed conferring general power of 
attorney on Fateh Mohammed which is m 
Urdu, the words ’reference to arbitrator' 
(Supard Salasi) are not found but from the 
trend of the document it is urged that this 

— — » — ' , power also would be deemed to be included 

ments, compromise or withdraw, settle the the said deed, for the deed autfaonses 
accounts file documents, deposit or draw Faleh Mohamm ^ ‘to compromise or with- 
money, file petitions suits, appeal or revi- ^ settlo ^ accounls . . . fil e petitions. 


sion m any Court of law, obtain possession 
of above-said lease or obtain par-chittiaht 
(permit books) and issue permits, cut the 
jungle wood and sell it, sell away or trans- 
fer the above lease, appoint on his own 


suits, appeals or revisions in a Court of law 
etc The Urdu word ‘Sulah’ in tho deed has 
a different connotation from the words ‘Sup- 
ard Salisi’. No doubt the English equivalent 

a special power of attorney or bitrab'on though by a stretch of language, it 


power". 

The General Power of Attorney In his tom 
seemed to have entered into an agreement 
with the respondent-petitioner in the lower 
Court agreeing to supply fire wood within 
the specified time ana received an amount 
of Rs. 6,400. In clause 2 of the agreement, 
he stated as hereunder: 

"In default, the said bargain would be 
deemed as cancelled and the executant shall 
be bound to pay back the advance of 
Rs. 6,400 to the purchaser; and if the execu- 
tant fads to pay back the said advance to 
the said purchaser, the matter would he 
referred to the Arbitrator, Sn Prahhakar Rao 
Apsmgtkar, BA. LL B, Advocate, Hydera- 
bad as wished by the said purchaser for the 
settlement of the repayment of the said 
advance plus the costs and damages”. 

3. It is this part of the condition which 
was sought to be enforced by the petitioner 
herein 

4 The lower Court on a consideration 
of the argument advanced held that the 


ough by a stretch of language, 
might bo said th/it reference to arbitration 
is mode of compromise It is to be noted 
that m a compromise it is the discretion of 
the person to whom the power has been 
delegated that has to be exercised one way 
or the other, but a reference to arbitration 
involves the delegation of power of that dis- 
cretion to a third party It is this delegation 
which is not contemplated by the deed 
under reference, 

7. This is the view taken by a Bench of 
the Madras High Court m Ram ana than V. 
Kumarappa, AIR 1940 Mad 650, wherein it 
has been held that; 

“A power of attorney authorising the 
agent to adjust a matter does not include a 
power to refer the matter to arbitration on 
the principle underlying the maxim delegata 
pates tas non potest delegan”. 

8. The learned counsel for the respon- 
dent has relied on a decision of 

High Court in Jiwibai v. Ramkomar, Ain 
1947 Nag 17, to substantiate his contention 


General Power of Attorney Holder was com- that the wind’ ‘compromise’ is comprehensive 
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enough to include the word ‘arbitration’. I 
am not inclined to accept this interpretation 
as the said judgment is based on the inter- 
pretation of a particular deed. It appears 
that in the said case it was held that: 

“Compromise included the power to refer 
the suit to arbitration because the deed set 
out in separate phrases the two aspects of 
compromise which the single English word 
normally connoted”. 

It is not possible to spell out the same inter- 
pretation by reference to the word ‘Sulah’ 
in the present deed. I am, therefore, of the 
opinion that the lower Court was not justi- 
fied in holding that Fateh Mohammed was 
competent to refer the matter to arbitration. 
The C. R. P. is accordingly allowed with 
costs. 

BDB/D.V.C. Revision allowed. 
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P. JAGANMOHAN REDDY C. J., AND 
KRISHNA RAO, J. 

Chimalakonda Ambayamma (died) and 
another. Appellants v. Chimalalconda Gana- 
pathi, Respondent. 

Second Appeal No. 1021 of 1962, D/ -17- 
7-1967, against order of Basi Reddy J., D/- 
27-12-1966. 

Hindu Adoptions and Maintenance Act 
(1956), Sec. 25 - 7 - Decree or agreement fix- 
ing amount of widow’s maintenance — Sec- 
tion 25 is no bar to widow claiming increas- 
ed maintenance due to change of circum- 
stances irrespective of whether decree or 
agreement was prior to or subsequent to 
Act, 


A decree or agreement fixing maintenance 
will not bar a widow from claiming increas- 
ed maintenance if the circumstances justify 
such alteration in view of the plain provi- 
sions of Sec. 25. It is immaterial whether 
the decree or agreement was before or after 
the Act; nor is there anything in the sec- 
tion to justify the conclusion that the initial 
right of maintenance to a widow must have 
accrued to her only after the commence- 
ment of the Act i. e., that the death of the 
husband should have taken place after the 
commencement of the Act. AIR 1965 SG 
1970 and AIR 1964 Mys 265 and AIR 1959 
Andh Pra 269 and AIR 1984 Mad 217. 
Foil. P aia 

Even where the widow' had agreed under 
tho terms of a compromise decree passed in 
1927 not to ask for increased maintenance 
she was held entitled to ask for the increase 
under Sec. 25 of Act. __ 

Broad observations made in AIR 19o9 
Andh Pra 269 with regard to Ss. 21 and 22 
of the Act held obiter and not correct in 
view of AIR 1965 SG 197.0 and AIR 1961 
Andh Pra 131 (FB). (Paras 4, 5) 


Cases Referred; Chronological Para"' 
(1965) AIR 1965 SC 1970 (V 52) = 

(1965) 3 SCR 123, Gopal Rao v. 
Sitarama 5 

(1964) AIR 1964 Mad 217 (V 51) = 

(1963) 2 Mad LJ 403, Seshi Ammal 
v. Thaiyu Ammal 6 

(1964) AIR 1964 Mys 265 (V 51), 
Vedavathi Williams v. Rama Bai 6 

(1961) AIR 1961 Andh Pra 131 
(V 48) = (1960) 2 Andh WR 352 
(FB), Ramamoorthy v. Sita- 


ramma 14 5 

(1959) AIR 1959 Andh Pra 269 ’ ’ 

(V 46) = (1959) 1 Andh WR 12 , 
Kameswaramma v. Subrah- 
manyam 1 , 4 , 5 , 6 

(1939) AIR 1939 Mad 798 (V 26) = 

(1939) 2 Mad LJ 460, Kameswar- 
amma v. Thammanna 3, 5 

(1924) AIR 1924 Mad 687 (V 11) = 

ILR 47 Mad 308, Mouleswar Rao 
v. Durgamba 3 

V. Jogayya Sarma, for Appellants; T. 
Veerabhadraiah, for Respondent 


JAGANMOHAN REDDY, C.J.: This 
second appeal has been referred to this 
Bench by our learned brother Basi Reddy J., 
as raising an important question under S. 25 
of the Hindu Adoptions and Maintenance 
Act in respect of which it is said there is 
a conflict of authority. There are two deci- 
sions of this Court: one of a Bench consist- 
ing of Subba Rao, C. J., and Mohd. Ahmad 
Ansari, J. (as they then were) in Kames- 
waramma v. Subrahmanyam, (1959) 1 Andh 
WR 12 = (AIR 1959 Andh Pra 269) and 
the second of a Full Bench consisting of 
Chandra Reddy, C. J., Srinivasachari and 
one of us (the present Chief Justice) in 
Ramamoorthy v. Sitaramma, (I960) 2 

Andh WR 352 « (AIR 1961 Andh Pra 
131) (FB), which bear upon the ques- 
tion. Before we examine these cases, it is 
necessary to state briefly the facts which 
give rise to the question posed before us, 
viz., whether the death of the deceased 
whose widow is claiming enhanced mainte- 
nance should have been after the commence- 
ment of the Act in order to get the benefit 
of Section 25 of the said Act? There were 
two brothers Venkateswarlu and Padma- 
nabham. Venkateswarlu died in 1906 or 
1907 leaving a widow, the plaintiff-appel- 
lant, and a will Ext. BS dated 22-9-1906. 
Padmanabham bad two sons, Sambamurthy 
and Ganapati. Under the terms of the 
will Venkateswarlu left all his properties to 
Sambamurthy burdened with a liability to 
maintain his widow at the rate of'Rs. 20 

E ier year. In 1927, the widow filed O.S. 
lo. 542 of 1927 for enhancement of main- 
tenance. In that suit there was a compro- 
mise and a decree was passed on 14-9-1928 
enhancing the maintenance from Rs. 20 to 
Rs. 35 per year. The decree further stated 
that the widow will not ask for any increase 
in the maintenance. It may also be stated 
that there is a charge created on the pro- 
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petty of the deceased in respect of this en- 
hanced' maintenance under the compromise 
decree. On 10-7-1933 Sambamurthy exe- 
cuted a settlement in favour of his brother, 
Ganapati bv a registered document Ext A-3. 
Thereafter be died though it is not relevant 
for the purpose of this second appeal ns to 
the date when he died, and the property 
was in his possession and enjoyment both 
under the settlement deed as also as the 
heir of Sambamurthy In I960 the widow 
filed a suit against Ganapati for enhance- 
ment of maintenance from Rs 35 to Ils 600 
per year on the ground that the income of 
the property had increased and the cost of 
living also bad gone up The trial Court 
awarded her ten bags per year which at the 
prevailing rate amounted to Rs 240 and 
decreed the suit. The District Judge, while 
agreeing with the finding that the mainte- 
nance ten bags awarded by the trial Court 
is reasonable, nonetheless held having re- 
gard to Ramamoorthy v Sitaramma, (I960) 
2 Andh WR 352 = (AIR 1961 Andh Pra 
131) (FB) that an alienee was tinder no 

E ersonal obligation to pay the main tenance. 

l this view he allowed the appeal and dis- 
missed the suit. 

2. The question which arises for con- 
sideration is whether the widow is entitled 
under Section 25 to claim increased maintev 


have taken place after the commencement 
of the Act 

4. Section 25 was considered in (1959)11 
Andh WR 12 = (AIR 1959 Andh Pra 269) 
(supra) by a Bench- Subba Rao, C J. (as M 
then was), examining the position of Hindu 
Law as existed prior to the enactment aatjj 
after citing the provisions of Section 
dealt with the contention that the section! 
did not enlarge the pre-existing nght of aj 
widow for maintenance but only gave a S^M 
futory recognition to it. He observed aj 
p 14 (of Andh WR) = (at p. 270 of AIR) 1 
thus- 

“The Act both amended and codified tho 
law relating to maintenance among Hindus. 
The word agreement’ is admittedly compre- 
hensive enough to take in an agreement of 
either description. The Legislature does 
not expressly or by necessary implication 
exclude any category of agreements fixing 
maintenance from the operation of the sec- 
tion. If there was a valid reason for bind- 
ing the parties to the terms agreed upon 
between them, there would also be equal 

E Bcahon for protecting the widow from 
g bound by an unjust agreement pre- 
cluding her from claiming enhanced main- 
tenance in changed circumstances. We do 
not, therefore, see any justification not to 


imuer occuon to claim increases marnii)- - - .j’ — - ' .. -- , , _ 

nance having regard to the change In cir- g™ ASH? .SfKS? 
cumstances, notwithstanding the fact that menf wlneh U can bear. We hold tliat not- 
tmder a pnor decreo she had been awarded 
maintenance and that she had agreed under 


the terms not to ask for increased mainte- 
nance 

3 Prior to the Hindu Adoptions and 
Maintenance Act, 1956, under the Hindu 
Law it has been held bv the Madras High 
Court in Mouleswar Rao v, Durcamba, 
ILR 47r Mad 303 = (AIR 1924 Mad 687 ) 
and Karnes waramma v. Thammanna, (1939) 
2 Mad LJ 460 = (AIR 1939 Mad 79S), 
that a contract by a Hindu widow with her 
husband’s coparceners to receive a fixed 
maintenance per annum and not to claim 
increase in future, even fa case of changed 
circumstances, is a valid agreement. Section 

C=: *l.„ A kmnrtai- iiltmvl fW, nmi. 


25 of the Act, however, altered this posi- 
tion. It reads: 


withstanding the agreement by the widow 
not to claim higher rate of maintenance in 
the changed circumstances, she would bo 
entitled to enhanced maintenance under the 
provisions of the Act if there was a material 
change in the circumstances," 

In that case, the husband died in 1916 and 
after his death, his widow filed a suit in 
which a compromise decree was passed on 
29-7-1924 awarding her maintenance at 
Rs. 240 a year It was also agreed between 
niuu „ the parties that the plaintiff should not 

receive a fixed “V dispute claiming enhanced rate of 

maintenance and that the defendants should 
sot raise any dispute for reducing that rate 
In the view of the law, which was discuss- 
ed, it was held that the widow was entitled 
to maintenance at Rs 2,400 per year as do- 


ment, either before or after the commence- 
ment of this Act, may be altered subse- 
quently if there is a material change in the 
circumstances justifying such alteration." 

[A plain reading of the section would leave fc£“and codifying 1 ' Act Tmf mder^cchon^ 


, that Sec. 25 

y f - — — j — - ..nose husband 

dial after the Act came into force. But 
that_ argument was repelled, holding that 
Section 25 does not impose any such restno- 
bons or limitations. The Act is an am end- 


no doubt that a decree or agreement fixing 
maintenance wiH not bar a widow from 
claiming increased maintenance if the cir- 
cumstances justify such alteration. It Is 
Immaterial whether the decree or agree- 
ment was before or after the Act, nor is 
there anything in the section to justify the 


thereof, save as otherwise expressly pro- 
vided in the Act, the pre-existing law ceases 
to have effect with respect to any matter 
for which provision Is made in the Act or 
if it is inconsistent with any of the provi- 
sions of the Act In dealing with this as- 
pect of toe matter, reference seems to have 


conclusion that the initial right of mainte- been made to Sections 21 and 22 of the Act 


(nance to a widow must have accrued to her 
[only after the commencement of the_ Actj 


and the learned Chief Justice observed that 
even in respect of those two provisions, the 


La, that the death c£ the husband ehoola same rule will apply and that it made no 
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difference whether the husband died before 
or after the commencement of the Act 
These observations in relation to Sections 21 
and 22 came up for consideration by the 
Full Bench in (1960) 2 Andh WR 352 = 

(AIR 1961 Andh Pra 131 FB) (supra), to 
which one . of us (the present Chief Jus- 
tice) was a party. The Full Bench did not 


accept the view taken by the Bench inas- 
much as. the considerations that are relevant 
for an interpretation of Section 25 do not 
bear on Section 22. Chandra Reddy, C. J., 
speaking for the Full Bench, said at p, 356 
(of Andh WR) = (at p. 134 of AIR): 

.. . . .On the other band, the language 
of this section contrasted with that of Sec- 
tion 22 also lends some countenance to the 
theory that Section 22 is restricted to per- 
sons claiming maintenance from the estate 
of a Hindu dying after the commencement 
of the Act" 

A perusal of Section 22 (2) would show that 
there is a specific reference to the date of 
the death occurring after the commence- 
ment of the Act. Be that as it may, we 
are not considering the effect of Section 22 
in this case as the defendant is not sought 
to be made liable under that provision. 

5. In an appeal against the Full Bench 
decision in (I960) 2 Andh WR 352 — (AIR 
1961 Andh Pra 131 FB) (supra), their Lord- 
ships of the Supreme Court in Gopal Rao v, 
Sitharamma, AIR 1965 SC 1970, referred to 
(1959) 1 Andh WR 12 = (AIR 1959 Andh 
Pra 269) (supra) and approved of the deci- 
sion therein. Bachawat, 1., speaking for the 
Court after setting out the frets in (1959) 1 
Andh WR 12 ~ (AIR 1959 Andh Pra 269) 
(supra) observed at p. 1974: 

“The. question arose whether in spite of 
this agreement the plaintiff could claim in- 
creased maintenance in view of the Sec. 25 
of the Hindu Adoptions and Maintenance 
Act, 1956. It was held that in spite of the 
aforesaid terms of the compromise she was 
entitled to claim increased maintenance under 
Section 25. This conclusion follows 
from the plain words of Section 
25 under which the amount of main- 
tenance, whether fixed by decree or 
agreement either before or after the com- 
mencement of the Act, may be altered sub- 
sequently The decision was, therefore, 
plainly right. No doubt there are broad 
observations in that case to the effect that 
die right to maintenance is a recurring right 
and the liability to maintenance after the Act 
came into force is imposed by Section 22 
and there is no Teason to exclude widows 
of persons who died before the Act from 
tbo operation of Section 22. Those ob~ 
servations were not necessary for the pur- 
pose of that case, because the widow in that 
case was clearly entitled to maintenance from 
the estate of her deceased husband dying 
in 1916 under the Hindu Law as it stood 
then, independently of Ss. 21 and 22 of the 
Act, and in spite of the compromise fixing 
the main t enan ce before the commencement 


[Prs. 4-8] A. P. 

of the Act, the widow could, in view ol 
Section 25, claim alteration of the amount 
of the maintenance.” 

6. This decision clearly affirms the view 
taken by the Bench in Kameswaraxmna’s 
case, (1959) 1 Andh WR 12 = (AIR 1959 
Andh Pra 269) (supra), and in so far as this 
case is concerned, does not leave the appli- 
cability of S. 25 in any doubt. Two recent 
judgments, one of the Madras High Court 
in Seshi Ammal v. Thaiyu AmmaT (1963) 
2 Mad LJ 403 = (AIR 1964 Mad 217) and 
the other of the Mysore High Court in 
Vedavathi Williams v. Rama Bax, AIR 1964 
Mys 265, have also taken a similar view. 

7. Before we part with this case, it has 
been brought to our notice that the plaintiff- 
widow died on 24-9-1964 a fact which Mr. 
Veerabhadrayya does not contest In view 
of this, her heirs will be entitled to claim 
the maintenance at the enhanced rate which 
both the Courts have found to be reason- 
able, namely, 10 bags of paddy a year only 
up to the said date, namely, 24-9-1964. 

8. In the result, the appeal is allowed, 
the judgment and decree of the District 
Judge reversed and those of the trial Court 
restored with costs throughout. The legal 
representatives of the appellant will pay 
from out of her estate the court-fee payable 
on the second appeal to the Government. 

K SB Appeal allowed. 


AIR 1969 ANDHRA PRADESH 215 
(V 56 C 66) 

CHINNAPFA REDDY, J. 

Madhavarapu Sriramamurthy, Petitioner 
V. Mamidala Subbamma, Respondent. 

Civil Revn. Petn. No. 1468 of 1966, D/- 
12-9-1967, against order of Dist. J., East 
Godavari, Rajafainundry, D/-23-6-I966. 

Civil P. a (1908), O. 33, R. 1 — Suit on 
pro-note by endorsee for collection — Endor- 
see cannot apply for permission to sue in 
forma pauperis. 

It would indeed be most dangerous and 
it would throw the door open to all sorts 
of speculative litigation if a mere endorsee 
for collection or an agent suing on behalf 
of a principal is permitted to sue as a pau- 
per on the ground of bis poverty notwith- 
standing the fact that the original payee or 
the principal can well afford to pay court- 
fee. The object of the provisions of O. S3 
is to help bona fide litigants who, stricken 
by poverty, are unable to pay the requisite 
court-fee. The object is certainly not to 
help persons set up by others for the pur- 
pose of avoiding tee payment of court-fee. 
It may be that an endorsee for 
collection is entitled to bring a suit in his 
own name, but since he possesses no bene- 
ficial interest in the subject-matter of the 
suit and the fruits of any decree which he 
may obtain are intended to benefit someone 

LK/IL/D993 / 67. 
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else, he should not be permitted to sue as 
a pauper. Held, that the endorsement for 
collection in the case was a mere ruse for 
avoiding payment of court-fee (Para 3) 
N C V. Ramanujachan, for Petitioner, 
G Pooranaiah, for Respondent 

JUDGMENT. The respondent in this 
Civil Revision Petition filed an application 
under O 33, R. 1, for leave to sue in forma 
pauperis She claimed that two promissory 
notes executed by the defendant m favour 
of her husband for Rs 4,400 and Rs 4,000 
on 21-9-1959 and 22-7-1960, respectively, 
were endorsed m her favour for collection. 
After giving credit for part payments made 
on 21-11-1960 and 20-2-1961 m respect of 
the first promissory note and on 15-5-1962 
and 2-1-1963 m respect of the second pro- 
missory note, an amount of Rs 6,813 89 
was still due on the two promissory notes 
She claimed that she was not possessed of 
any property and that therefore leave should 
be granted to file the suit as a pauper The 
defendant opposed the application on vari- 
ous grounds So far as the first promissory 
note dated 21-9-1959 is concerned, it was 
stated that the last part payment pleaded 
being on 20-2-1961, the suit was clearly 
barred by limi tation. The defendant further 
pleaded that the endorsement for collection 
did not vest any cause of action in the en- 
dorsee and that the suit was not competent 
at her instance. 

2. The learned District Judge held that, 
so far as the promissory note dated 21-9- 
1959 is concerned, the suit is clearly barred 
by limitation and leave could not, there- 
fore, be granted m respect of that part of 
the suit which related to that promissory 
note Excluding the amount claimed on 
ttie first promissory note, the balance was 
only Rs 2,055.20 and as a suit for recover- 
ing that amount was within the competence 
of the District Munsifs Court, the learned 
District Judge directed that the plaint should 
be returned for presentation to the Mun- 
sifs Court Be allowed the petition for 
permission to sue in forma paupens m so 
far as it related to the promissory note of 
29-7-1960 and that is why he directed the 
return of the plaint instead of the petition 
for leave to sue m forma paupens. 


3 Mr. Ramanujachan for the defendant- 
petitioner contends that the learned District 
Judge should not have granted permission to 
the plaintiff to sue m forma paupens as she 
was a mere endorsee for collection and 
therefore, had no benefits al interest what- 
ever m the subject-matter of the suit He 
relied upon Order 33, Rule 5 (e) of the 
Code of Civil Procedure which runs as 
follows — 

“5 The Court shall reject an application 
for permission to sue as a pauper — 

(a) to (d-1) x x i x x 

(e) Where he has entered into any agree- 
ment with reference to the subject-matter 
of the proposed suit under which any other 


person has obtained an interest in such sub- 
ject-matter.’’ 

Mr. Ramanujachary contends that, when 
tho whole of the interest in the subject- 
matter of the suit belongs to someone else 
a fortiori, leave should not be granted to the 
plaintiff to sue as a pauper. I entirely agree 
with Mr Ramanujachary. It would indeed 
be most dangerous and it would throw the 
door open to all sorts of speculative litiga- 
tion if a mere endorsee for collection or 
an agent suing on behalf of a principal is 
permitted to sue as a pauper on the ground 
of ins poverty notwithstanding the fact that 
the original payee or the principal can well 
afford to pay court-fee The object of the 

E revisions or Order 33 is to help bona Me 
bgants who, stricken by poverty, are un- 
able to pay the requisite court-fee. The 
object is certainly not to help persons set 
up by others for the purpose of avoiding 
the payment of court-fee It may be that 
an endorsee for collection is entitled to 
bring a suit in his own name, but since he 
possesses no beneficial interest in the sub- 
ject-matter of the suit and the fruits of any 
decree which he may obtain are intended 
to benefit someone else, he should not be 
permitted to sue as a pauper It is obvtoos 
that the endorsement for collection is a 
mere ruse for avoiding payment of court- 
fee The order of the learned District 
Judge permitting the respondent to sue as 
a pauper is set aside. I am told that pur- 
suant to the order of the learned District 
Judge, tho plaintiff has been presented to 
the Court of the District Munsif of Rajah- 
mundiy and is now pending before the 
Thud Additional District Munsif as OS 
No 441 of 1966 The learned District 
Munsif will dispauper the plaintiff and 
direct her to pay the requisite court-fee 
within the time fixed by him. The petition 
is allowed. No costs. 

BDB/D.V.C. Petition allowed. 
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KONDAIAH, J. 

Pnrapabutchi Rama Rao, Appellant V. 
Purapa Vimalakuman, Respondent 

AA.O No. 469 of 1964, D/-17-10-1G67, 
against order of Add] Dist. J., Krishna at 
Machihpatnam D/-1-10-1964. 

(A) Gvff P. C (ISOS), O. 41, R. 23 (as 
amended by Madras Amendment of 1930) 
and S. 151 — Order of remand by low er 
appellate Court — Non-mention of provi- 
sion tinder which it was passed — - Presump- 
tion is that it is passed under O. 41, R. 23, 
and not under S 151 — Objection as to 
maintainability of appeal against such order 
— Respondent must rebut presumption — 
Omission regarding refund of court- fee rn 

BL/IL/A779/68 
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A. P. 217, 


order of remand — Not conclusive. AIR 
1956 Raj 43 and APR 1937 Sind 279, Dis- 
sented from. 

When the remand order is silent as to 
the provisions of law under which it was 
passed, it must be presumed to be referable 
to the specific provisions of the Code, that 
is. Order 41, Rule 23, Civil P. C., unless 
the contrary intention is established from 
the facts of the case. (Para 16) 

It is just and reasonable to presume un- 
less and until the contrary intention is to 
be gathered on the facts and in the cir- 
cumstances, that the orders were deemed 
to have been passed by the Court in the 
exercise of such provisions of law, against 
which a valuable right of appeal to the 
aggrieved litigant is provided under the 
Code. (Para 15) 


It is for the respondent, who raises the 
preliminary objection that the appeal against 
the order of remand is incompetent on the 
assumption that the order was passed under 
Secfion 151, Civil P. C., that has to prove 
that such order was passed only under 
Section 151 but not under Order 41, Rule 
23, Civil P. C. (Para 16) 

The omission to order refund of the 
court-fee is neither conclusive nor a rele- 
vant and material factor to hold that the 
order was passed only under Section 151, 
Civil P. C., but not under Order 41, Rule 
23, because Section 64 of the Andhra Pra- 
desh Court-Fees and Suits Valuation Act 
(1956) gives ample discretion exercisable 
fairly reasonably and judiciously in each 
case by appellate Court while remanding 
the appeal to direct the refund of the court- 
fee to the appellant of the full amountpaid 
on die memorandum of appeal. AIR 1956 
Raj 43 and AIR 1937 Sind 279, Dissented 
from. Case-law Discussed. (Para 16) 
(B) Civil P. C. (1908) (as amended by 
Madras Amendment of 1930), O. 41, Rr. 23 
and 27 — Provision of R. 23 is mandatory 
— Power of remand — Not to be exer- 
cised to give undue advantage to aggrieved 
party to fill in lacuna in evidence on record. 

The powers of remand under the amend- 
ed Rule 23 of Order 41 applicable to the 
Madras and Andhra Pradesh, are wide 
enough to take in not only the cases, where 
the trial Court had decided the rases on 
the preliminary point but also, the case 
where the trim Court had decided all the 
issues after considering the entire evidence 
on record and when the appellate Court m 
the interests of justice feels that a remand 
was just and proper. The conditions pre- 
scribed for the exercise of the power of re- 
mand under Rule 23, Order 41, Ciwl P.C., 
are mandatory hut not a mere formality, io 
arrive at a finding on the material on re- 
cord that the judgment of die tnal Court 
is erroneous and is liable to be reversed or 
set aside, is a condition precedent for the 
appellate Court to clutch at the jurisdiction 
to pass an order of remand under O. 41, 
R. 23, Civil P. C. (Para 16) 


Where the trial Court, after considering 
the entire evidence on record, had given 
specific finding on each issue framed by it 
and the lower appellate Court, without con- 
sidering the evidence or arriving at a con- 
clusion that the material findings of the trial 
Court were erroneous, set aside the decree 
and judgment of the trial Court and re- 
manded the suit for disposal according to 
law affording an opportunity to one of the 
party to examine certain witnesses, the 
order of remand was illegal. 1955 Andh 
LT 695 (Civil), Rel. on. (Paras 17, 18, 21) 

The discretion vested in the Court must 
be exercised reasonably and fairly and the 
appellate Court should not exercise the 
power of remand to give an undue advan- 
tage to the aggrieved party to fill in gaps 
or lacuna in the evidence on record. This 
would in effect amount to circumvent the 
provisions of Rule 27, Order 41 and cross- 
cutting the specific provisions of the Code. 

(Para 21) 

(C) Civil P. C. (1908), S. 151 — Power 
under, cannot override express provisions of 
law — Power should be sparingly exer- 
cised. 

The inherent powers of the Court are 
very wide and residuary in nature and not 
controlled by any other provisions in the 
Code; but they cannot override the express 
provisions of the law. 

The inherent powers under Section 151, 
Civil P. C., have to he sparingly exercised 
and that too, only to meet the ends of jus- 
tice, in appropriate cases, where there are 
no specific express provisions in the Code 
to meet such a contingency. AIR 1961 SC 
218 and AIR 1962 SC 527 and AIR 1964 
SC 993 and AIR 1965 SC 364 and AIR 
1931 Mad 7.91 and AIR 1928 Mad 991, Rel. 
on. (Para 16) 


Cases Referred: Chronological Paras 

(1965) AIR 1965 SC 364 (V 52) = 

(1964) 7 SCR 267, Mahendra Mani- 
Ial v. Sushila Mahendra 9, 12 

(1964) AIR 1964 SC. 993 (V 51) = 

(1964) 5 SCR 946, Arjun Singh v. 
Mohindra Kumar 9, 11 

(1962) AIR 1962 SC 527 (V 49) = 

1962 Supp (1) SCR 450, Manohar 
Lai Chopra v. Hiralal 9, 10 

(1961) AIR 1961 SC 21 8 (V 48) = 

1961 (1) Cri LJ 322, Padam Sen v. 

State of Uttar Pradesh 9 

(1956) AIR 1956 Raj 43 (V 43) = 

ILR (1955) 5 Raj 143, Punja v. 

Ramlal 15 

(1955) 1955 Andh. LT 695 (Civil), 
Appadu v. Poddi Ramu 18 

(1937) AIR 1937 Sind 279 (V 24) = 

172 Ind Cas 403, SuItan-ul-Malak 
Ali v. Sultan Ali Gohar 15 

(1931) AIR 1931 Mad 791 (V 18) = 

60 Mad LT 475, Mallappa Chettiar 
v. Alagiri Naicker 13 

(1929) AIR 1929 Mad 205 (V 16) = 

119 Ind Cas 705, Kakamma ,v. 
Chandrasekhara 3 
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A. LB, 


13 


15 


(1928) AIR 1928 Mad 091 (V 15) = 

112 Ind Cas 1, D. Venkamma v. 
Goparafu Perrara 

(1927) AIR 1927 Mad 835 (V 14) =. 

52 Mad LJ 90, Mallayya v. 
Veerayya 

(1925) AIR 1925 Mad 229 (V 12)= 

47_ Mad LJ 552, Venkata Radha- 
k ris h n a Rao v. V. Venkata Rao 
(1922) AIR 1922 All 220 (V 9) = 

ILR 44 AH 492, Bibi Kulsoom- 
nnmssa v. Ram Prasad 
M B Rama Sarma, for Appellant; M. 
Ehajanga Rao, for Respondent. 

_ JUDGMENT: This appeal by tbe plain- 
tiff-appellant is directed against the judg- 
ment and decree of the Additional District 
Judge, Krishna, Machilrpatnam, dated Octo- 
ber 1, 1904, in A.S No. 47 of 1981, order- 
ing the remand of the suit to the Court of 
the Subordinate Judge, Gudivada, for fresh 
disposal according to law, in the light of 
the observations contained therein. 

2. It is necessary to narrate the brief 
and material facts that led to thi< appeal. 
The appellant, who owns 4 02 acres of 
land and a house, mamed the defendant, 
in the year 1957, when ho was studying 
BA. class at Gudivada. He was forced 
and threatened by his father-in-law, in 
March, 1958, when he was unwell and was 


notice Erf. B-2 and the circumstances tads 
which Ext A-l was issued by the doctor 
and a dm itted Into evidence, the lower ap- 
pellate Court thought it fit to remand tha 
case to the trial Court to afford an oppor- 
tunity to the parties to examine Sn D S N. 
Acharf, Advocate. Dr. T. V. S. ChalapatH 
Rao and Narasunna Rao In the result, tha 
decree and Judgment of file trial Court wa 
set aside and the suit remanded for dispo- 
sal according to law. Hence, this appal 
by the plaintiffs. 

4. Mr. Rama Sarma, the learned coun- 
sel, urged that the order of remand is un- 
sustainable, as the prerequisites of tha 
Rule 23 of Order 41, Civil P C- have not 
been satisfied in this case and this remand 
has afforded an opportunity to fill the 
lactmao in the defendant’s evidence. 

5. Mr. Bbujanga Rao, the learned coun- 
sel for the respondent, contended inter aha 
that the impugned order of remand is pass- 
ed under Section 151, Civil P. G., but not 
under Order 41, Rule 23, Civil P. C., and 
hen co the present appeal is incompetent 
and in any event the remand order is just 
and proper and is liable to be affirmed. 

6. A number of conflicting decisions 
have been cited by the counsel in support 
of their respective stands taken by them. 

, ........ It is necessary, firstly, to deal with the 

studying for his ensuing April examination, preliminary objection relating to the main- 
ether to consummate the marriage or to tainability of tho appeal raised by the res- 
agree to divorce his wife. On March, 3, pendent in this appeal. Sri Bhirianga Rao 
1953, Venkataramiah and tho defendant's cited the following decisions of the -Madras 
father came to him and took him to tho High Court in Maflayya y Veeravya, 
office of an Advocate Sri D S. N. A char- AIR 1927 Mad 335, Venkata Radha- 
yulu of MasuLpatnam and got a registered knshna Rao v. V. Venkata Rao, 47 Mad LT 
notice prepare*! with false recitals to the 552 = (AIR ^ 1925 ^ Mad 229) ana 
effect (hat the plaintiff was im] 
at the time of file marriage an: 
to be impotent after marriage and he was 


itent even Kakamma v. Chandrasekhara, AIR 1929 
continued Mad 205, in support of his plea. 

of the 


prepared to have the P° mts ** *S55bo^ it fa use- 

TOnaiah. and it registered on. March. 3, Civil P. C„ aimhcable to Andhra 


1958, which fa sought to be cancelled 
05 No 41 of 19o8, Sub-Court, Gudivada, 
on the grounds of fraud, coercion, undue in- 
fluence and fraudulent misr epresentation. 
The defendant filed written statement con- 
tending inter aha that she mamed the plain- 
tiff on June 6, 1957, her mother had settled 
Ac. 2J2& cents on her and her father 
had given a cash gift of Bs 1,000 besides 
some other customary presents, that the im- 
pugned deed was executed voluntarily ami 
out of love and affection and the same Is 
not liable to be cancelled. 

3 The trial Court on a consideration of 
the evidence on record cancelled the gift 
deed (Ext. B-l) as vitiated by fraud, undue 
influence, coercion and as such invalid and 
decreed the suit as prayed for. Aggrieved 
by the judgment ana decree of the trial 
Court, the defendant preferred Ai>. No 47 
of 1981 to the District Court, Knshna. 


Rule 23, Civil P. C., applicable to Andhra 
Pradesh which reads thus: 

Section 151, Civil P. C : 

“151. Nothing m this Code shall bfl 
deemed to limit or otherwise affect the lo* 
herent power of the Court to make such 
orders as may be necessary for the ends of 
justice or to prevent abuse of the process 
of tho Court. . 

Prior to the Amendment, Order 41, R. 23 : 

“O. 41, R. 23. — Where the Court from 
whose decree an appeal fa preferred has <hS" 
posed of the suit upon a preliminary pomt 
and tbe decree fa reversed in appeal, the 
Appellate Court may, if it thinks fit, of 
outer remand the case, and may further 
direct what issue or issues shall be tried In tno 
case so remanded, and shall send a copy®*": 
judgment and order to the Court from whos 
decree the appeal fa preferred, with directing* 
to readmit the suit under its original nurnof* 


Thinking that the entire case revolves on in the register of civil suits, and 
the voluntary nature or otherwise of the determine the suit; and tbe evidence 
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recorded during the original trial shall, subject 
to all just exceptions, be evidence during the 
trial after remand”. 

Subsequent to the Madras amendment in 1930. 

“O. 41, R. 23. — Where the Court from 
whose decree an appeal is preferred has dispos. 
ed of the suit upon a preliminary point and 
the decree is reversed in appeal, or where the 
Appellate Court in reversing cr setting aside 
the decree under appeal considers it neces- 
sary in the interests of justice to remand the 
case, the appellate Court may by order re- 
mand the case and may further 
direct what issue or issues s h all be 
tried in the case so remanded and shall 
send a copy of its judgment and order to 
the Court from whose decree the appeal is 
preferred, with directions to re-admit the suit 
under its original number in the register 
of civil suits, and proceed to determine the 
suit; and the evidence (if any) recorded 
during the original trial shalL subject to all 
just exceptions, be evidence during the trial 
after remand”. 

8. The earlier view expressed by the 
decisions of the Madras High Court referred 
to above, will have no application to the 
facts of the present case, which arise subse- 

S ent to the amendment of R. 23, O. 41, 
ril P. C. in 1930. 

9. The scope and application of the 
provisions of Section 151, Civil P. C., have 
been considered by the Supreme Court in 
Padam Sen v. State of -Uttar Pradesh, AIR 
1981 SC 218, Manohar Lai Chopra v. 
Hiralal, AIR 1982 SC 527. Arjun Singh v. 
Mohindra Kumar, AIR 1984 SC 993 and 
Mahendra Manilal v. Sushila Mahendra, 
AIR 1965 SC 364. In AIR 1961 SC 218, 
the Supreme Court observed at p. 219 thus: 

“The inherent powers of the Court are in 
addition to the powers specially conferred 
on the Court by the Code. They are com- 
plementanr to those powers and therefore it 
must be held that the Court is free to exer- 
cise them for the purposes mentioned in 
Sec. 151 of the Code when the exercise of 
those powers is not in any way in conflict 
with what has been expressly provided in 
the Code or against the intentions of the 
Legislature”. 

10. In AIR 1962 SC 522, Raghuhar 
Dayal, J. ruled thus: 

“The in h erent powers are not in any way 
controlled by the provisions of the Code as 
has been specifically stated in Sea 152 it- 
self. But those powers are not to be exer- 
cised when their exercise may be in conflict 
with what had been expressly provided in 
the Code or against -the intentions of the 
Legislature. This restriction, for practical 
purposes, on the exercise of those powers 
is not because those powers are controlled 
fay the provisions of the Code but because it 
should do presumed that the procedure 
specifically provided by the Legislature for 
orders in certain circumstances is dictated 
by the interests of justice” 


11. In AIR 1964 SC 993, Rajagopala 
Ayyangar, J. speaking on behalf ot the 
Bench ruled thus : 

“It is common ground that the inherent 
power of the Court cannot override the 
express provisions of the law. In other words 
if there are specific provisions of the Code 
dealing with a particular topic and they 
expressly or by necessary implication exhaust 
the scope of the powers of the Court or the 
jurisdiction that may be exercised in relation 
to a matter the inherent power of the Court 
cannot be invoked in order to cut across the 
powers conferred by the Code. The prohibi- 
tion contained in the Code need not be ex- 
press but may be implied or be implicit 
from the very nature of the provisions that 
it makes for covering the contingencies to 
which it relates”. 

12. In AIR 1965 SC 364, the Supreme 
Court ruled that: 

“Inherent powers can be availed of 
Ex Debitio Justitiae, only in the absence of 
express provisions in the Code” 
and. further observed that though the appel- 
late Court has power under Section 107 
Civil P. C. to remand a case or to frame 
an issue and refer the same for trial to the 
Court below, if need be by taking additional 
evidence, the exercise of those powers are 
regulated by the provisions of Rules 23, 25 
ana 22 of Order 41 Civil P. C. 

13. The same view was also taken by 
Jackson, J. in Mallappa Chettiar v. Alagiri 
Naicker, AIR 1931 Mad 791 and Anantha- 
krishna Aiyer, J. in D. Venkamma v. Gopa- 
raju Perraju, AIR 1928 Mad 991. 

14. It is next contended by Mr. Bhujanga 
Rao that, as no specific mention of the pro- 
visions of Rule 23, Order 41 is being made 
by the appellate Court, it should be con- 
strued that the order was passed by that 
Court under Section 151 Civil P. C. in exer- 
cise of the inherent powers but not under 
Order 41, Rule 23 Civil P. C. At the out set, 

I may say there is no such presumption but 
the facts o£ each case should be taken into 
consideration to arrive at a correct view, 
whether the remand was made under O. 41, 
Rule 23 or under Section 151 Civil P. G. 
that apart, if an order is made under S. 151 
Civil P. C. remanding the case to the trial 
Court there was no right of appeal. But if 
it was passed under Order 41, Rule 23, it 
is an appealable order. Untrammelled by the 
decided cases, let me examine the point on 
first principles. It is setted law that provi- 
sions of Section 151 Civil P. C. cannot 
override any specific provisions of law, ap- 
plicable to the facts of a given case. 

15. When there are specific provisions 
■under the Civil P. C., which could be re- 
ferable from the facts of the case, it is just 
and proper to construe that the orders were 
passed under that provision. That apart, ap- 
plying the principle of beneficial construc- 
tion, it is just and reasonable to presume 
unless and until the contrary intention is 
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to be gathered on the facts and in the 
circumstances, the orders were deemed to 
have been passed by the Court in the exer- 
cise of such provisions of law, against which 
a valuable nght of appeal to the aggrieved 
litigant is provided under the Code Hence 
in the circumstances, the orders of remand 
passed by the Court below, can rightly be 
referable to the provisions of Order 41, 
Rule 23 which are specifically applicable 
instead of trying to attract the residuary r 
powers under Section 151 Civil PCI am 
fortified in this view of mine with the 
decisions of the High Courts of Allaha bad 
and Pepsu. In Bihi Kulsoomunmsa v Ram 
Prasad, AIR 1922 All 228, Walsh T. observ- 
ed that: 

“In my view In the case of an order of 
remand, it must bo presumed, unless the 
contrary is shown at the time when it is 
made, to bo made under O 41. R 23. The 
litigant has to make up his mind whether he 
has a right of appeal and if so what, and 
if he finds an order against him of remand, 
that he objects to, like the order before us 
and there is nothing to contrary, the only 
inference that he can draw is that it is made 
tinder the statutory provisions contained in 

0 41, R 23". 

1 am unable, with respect to the learned 
Judges to agree with the contrary opinion 
expressed in Punja v. Randal, AIR 1958 Raj 
43, and m SuItan-ul-Malak All v Sultan 
Ahmed Ah Gohar, AIR 1937 Sind 279 In 
the above case it is held that - 

"It is an erroneous view of law to pre- 
sume that, where an order of remand has 
not been passed under Order 41, Rule 23 it 
should be presumed to have been so passed, 
for if thtb Courts raise such a presumption, 
they would be legislating by conferring a 
right of appeal where it does not exist . 
10. To summarise : 

(1) The inherent powers of the Court are 
tvery wide and residuary in nature and not 
controlled by any other provisions in the 
Code, but they cannot override the express 
•provisions of the law. 

(2) The Inherent powers under Sec. 151. 
Civil P. C. have to be sparingly exercised 
and that too, only to meet the ends of 
justice, m appropriate cases, where there are 
no specific express provisions in the Code 
of Civil Procedure to meet such a contin- 
gency. 

(3) The powers of ' remand under the 
amended Rule 23 of Order 41 applicable to 
the Madras and Andhra Pradesh, are wide 
enough to take in not only the cases, where 
the trial Court had decided the cases on the 
preliminary point but also the case where 
the tnal Court had deeded, all the issues 
after considering the entire evidence on 
record and when the appellate Court in 
the interests of justice feels that a remand 
was just and proper. 

/ (4) The conditions prescribed for the exer- 
cise of the power of remand under Rule 23, 
Order 41 Civil P. C are mandatory but not 


a mere formality. To arrive at a finding, on 
the material on record that the judgment of 
the tnal Court is erroneous and is liable to 
be reversed or set aside, is a condition prece- 
dent for the appellate Court to clutch at 
the jurisdiction to pass an order of remand 
under Order 41, Rule 23 Civil P. C 

(5) When the remand order is silent as 
to the provisions of law under which it was 
passed, it must be presumed to be referable 
to the specific provisions of the Civil Pro- 
cedure Code, that is. Order 41, _ Rule 23 
Civil P. C., unless the contrary intention is 
established from the facts of the case. 

(8) It is for the respondent who raises 
the preliminary objection that the appeal is 
incompetent on the assumption that the 
order was passed under Section 151 Civil 
P. C. that has to prove that such order was 
passed only under Secion 151 but not under 
Order 41, Rule 23, Civil P. C. 

(7) The omission to order refund of the 
court-fee. is neither conclusive nor a rele- 
vant ana material factor to hold that the 
order was passed only under Section 151, 
Civil P. C , but not under Order 41, R 23 

(S) Section 64 of the Andhra Pradesh 
Court Fees and Suits Valuation Act, 1956 
gives ample discretion exercisable fairly, 
reasonably and judiciously in each case by 
appellate Court while remanding the appeal 
to direct the refund of the court-fee to the 
appellant of the full amount paid on the 
memorandum of appeal. 

(9) If the order of remand is passed under 
Section 151 Civil P C, no appeal but only 
a civil revision petition under Section 115, 
Civil P. C., lies against such order Applying 
the aforesaid principles and m the circum- 
stances and for the reasons stated above, I 
overrule the preliminary objection raised by 
the respondent that the order in question is 
not an appealable order. 

17. Even on merits the contention of 
Mr. Bhujanga Rao that there are no Justi- 
fiable grounds for interference by this Court 
in this appeal to set aside the order of re- 
mand passed by the appellate Court Is 
without substance The trial Court had con- 
sidered the entire evidence on record and, 
given specific findings on each Issue framed 
by it. The appellate Court before exercising 
the power of remand to the tnal Court, 
has got a statutory duty and obligation to 
follow the m an datory provisions of O 41, 
Rule 23. The appellate Court may, in ap- 

nate cases, remand a case under R. 23, 
e issues and refer the same to the tnal 
Court under Rule 25, call for findings from 
tnal Court receive additional evidence under 
Rule 27 and determine the case finally 
under Rule 24 of Order 41. Civil P, C., «j 
the requisite conditions or the respective' 
provisions of the Code are satisfied 

18. Let me now examine what the Iow« 
appellate Court in this case had done The 
lower appellate Court, without arriving at a 
conclusion that the material findings of the 
tnal Court, are erroneous, set aside the 
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decree and judgment of the trial Court and 
remanded the suit for disposal according to 
law. affording an opportunity to adduce the 
evidence of three persons. The lower Court 
failed to follow the mandatory procedure 
laid down under Order 41, Rule 23, Civil 
P. C. The requisite conditions to pass an 
order of remand have not been satisfied. No 
evidence on record has been considered nor 
any finding given to the effect that the 
judgment of the lower Court is erroneous 
and liable to be set aside. 


19. In Appadu v. Poddi Ramu, 1955 
Andh LT 695 (Civil), Satyanarayana Raju J., 
as his Lordship then was, ruled that : 

“An order of remand made without com- 
ing to a conclusion that the decision of the 
trial Court is wrong and that it is necessary 
to .set aside or reverse the decision of the 
trial Court is illegal”. 


20. The discretion vested in the Court 
under Order 41, Rule 23 is unfettered. It 
ihas to be exercised reasonably and fairly, 
guided by judicial principles and capable of 
jcorrection by an appellate Court. 

21. That apart, the appellate Court 
should not exercise the power of remand to 
give an undue advantage to the aggrieved, 
party to fill in gaps or lacuna in the evi- 
dence on record. . This would . in effect 
amount to circumvent the provisions ot 
R. 27, O. 41 and crosscutting the speci- 
fic provisions of the Civil Procedure Code. 
In tiie result, I set aside the order ot 
remand and allow the appeal and remand 
the case to lower appellate Court tor ais- 
posal in accordance with law and wun 

CWM/D.V.C. Appeal allowed. 
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(V 56 C 68). 

SATYANARAYANA RAO, J. 

State of Andhra Pradesh Rep. by the 
District Collector, Chittoor, Appellant v. 
A. Munuswami Reddy, Respondent. 

Second Appeal No. 267 of 1965, D/-27-1- 
1968 against decree of Dish Court, Chittoor 
in A. S? No. 259 of 1962. 

limitation Act (1908), Article 120 — 

“When right to. sue accrued — G<g em- 
inent servant claiming benefits of Art. 4a < B 
of Civil Service Regulations after retirement. 
— Benefits refused on account of certain 
reversions in the past -.Suit by servant to 
declare order of reversion as illegal 
Starting point — (Civil Service Regulations, 

Art 487-B). 

A Government servant on retiring from 
service on superannuation applied for the 
benefits of Article 487-B of.the Civil Service 
Regulations. But he was informed that tie 
had reversions within the last two years of 


his. retirement and therefore he was not 
entitled to the benefits of the said Article. 
The order being dated 6-6-1951 and the 
uncalled for termination of probation as 
Inspector of Police from 1-11-1951 and 
2-9-1952, the plaintiff filed a suit for declara- 
tion, that those Government orders were 
illegal and ultra vires. 

Held, that the relief in the suit was based 
not on the previous orders which dealt with 
the charges against the plaintiff hut the 
complaint that the suspension should not be 
allowed to operate as break in his service. 
From this date the suit was within time. 

(Para 2) 

Also in view of G. O. (G. O. No. 2413), 
Home — (Service-A) Department, Govern- 
ment of Andhra Pradesh dated 19-11-1954, 
the cause of action for such a suit would 
arise only after termination of the proceed- 
ings in the various departments and the 
cause of action for such a suit would arise 
only after such termination of the proceed- 
ings. (Para 3) 

Cases Referred: Chronological Paras 
(1967) SA No. 873 of 1964, D/-12-12- 

1967 (AP), Deputy Inspector Gene- 
ral of Police Waltair v. Gopal- 

das 2 

V. S. L. Narasimha Rao, 2nd Govt. Plea- 
der, for Appellant; O. Adinarayanana Reddy, 
for Respondent 

JUDGMENT : This second appeal is by 
the Government against the decision of the 
District Judge, Chittoor in A. S. No. 259 
of 1962. Munuswami Reddi was the plain- 
tiff. He filed the suit for declaration that the 
orders passed by the Government dated 
6-6-1951 and 11-9-1951 (by the Special 
Officer and the Deputy Inspector-General of 
Police) are illegal and ultra vires. He is a 
permanent employee as Sub-Inspector of 
Police and was promoted duly as Inspector 
of Police on 2-5-1950. He was also declared 
as in the rank of Inspector of Police on 
29-10-55. He served as officiating Inspector 
of Police from 2-5-50 to 30-6-1955 and 
retired from service on superannuation on 
1-7-1955. He then applied for the benefits 
of Article 4S7-B of the Civil Service Regula- 
tions. But he was informed that he had 
reversions as Inspector of Police within the 
last two years of his retirement and therefore 
he is not entitled to the benefits of the said 
Article. The plaintiff, therefore, questioned 
the orders as being illegal and void. The 
reversions were due to the unwarranted 
suspension, according to_ the plaintiff, the 
order being dated 6-6-1951 ana the uncalled 
for termination of probation as Inspector of 
Police from 1-11-1951 and 2-9-1952. The 
plaintiff appealed to the various authorities 
for whom the appeal lies. But he was un- 
successful and so he filed the suit for 
declaration. 

2, It is unnecessary for me to go into 
all the other details regarding the suit. 
Eight issues were frameef and in the trial 
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Court the decision was agamst the plaintiff. 
This decision was reversed by the appellate 
Court Hence this second appeal by the 
Government. In this second appeal the only 
outstanding question that deserves considera- 
tion is the question of limitation The learn- 
ed appellate Judge held that the suit was 
not barred by limitation. According to 
him the article of the limitation Act that is 
applicable is Art 120 which gives a penod 
oi 6 years for institution of the suit com- 
puted from the date when the right to sue 
accrued. He was of the view that the start- 
ing point for limitation is afforded by 
Ex A-15 dated 21-1-55 That is the final 
order of the Government refusing to treat 
the suspension as not affecting any break m 
service by reason of suspension. The relief 
in the suit is therefore basal not on the 
previous orders which dealt with the charges 
against the plaintiff but his complaint is 
limited m scope as he contends that the sus- 

te oa should not be allowed to operate as 
: in his service. From this date the suit 
is within time, tune being computed under 
Article 120 from the date when the right to 
sue accrued. The cause of action, therefore, 
is totally different from the cause of action 
which relates to other matters with which 
we are not concerned In this view of the 
matter, the suit is not barred. It is unneces- 
sary to go into the decisions cited by the 
learned counsel for the Government as in 
those decisions the cause of action is dif- 
ferent The latest decision which deals with 
the question of limitation where the cause 
of action is different is the unreported 
judgment of Sn Justice Krishna Rao in 
S A. No 873 of 1964 D/-12-12-1907 (AP). 
It is unnecessary for me to go into details 
of that decision. 


3 I must also point out one other matter 
which escaped the attention of both the 
Courts below. The Government have issued 
a G. O (G. O. No 2413, Home — Ser- 
vice- A) Department, Government of Andhra 
Pradesh dated 19-11-1954. The substance of 
the G. O is that whenever a Government 
servant threatens to seek redress in a Court 
of law in respect of any matter connected 
with his employment or conditions of ser- 
vice, he may simply be informed that the 
threatened suit is awaited and that if ha 
goes to Court before exhausting the normal 
official channels of redress, _ disciplinary 
action can be taken against him The Gov- 
ernment of India have expressed the view 
that the Government servants in the matter 
of grievances arising out of their employ- 
ment or conditions of service should first 
exhaust the normal official channels or 
redress before they take the issue to a Court 
of law and where permission to sue Govern- 
ment in a Court of law is asked for by any 
Government servant either before exhausting 
the normal official channels or redress or 
after exhausting them, ho may be informed 
that such permission is not necessary and if 
ho decides to have recourse to a Court of 


law he may do so on bis own responsibility. - 
The Government of Andhra Pradesh agree 
with the Government of India and direct as 
follows : 

“(al Government servants seeking redress 
of their grievances arising out of thar 
employment or conditions of service 
should, in their own interest and also con- 
sisting with official propriety and discipline 
first exhaust the normal official channels ra 
redress before they take the issue to a Court 
of law 

(b) Whenever a Government servant asb 
for permission to sue Government in a Court 
of law for the redress of his grievances 
either before exhausting the normal official 
channels or redress or after exhausting them, 
he may be informed that such permission b 
not necessary and that if he decides to have 
recourse to a Court of law he may do so 
on his own responsibility”. 

In view of this G. O., it is impossible for 
an officer of the Government to get redress 
in a Court of law unless he first follows the 
procedure enacted by the Government 
which means that he must first exhaust all 
the departmental avenues and if he fails 
even in that then only ho should approach 
a Court of law. Therefore the cause of 
action for such a suit would arise only after 
termination of the proceedings in the various 
departments and the cause of action for 
such a sint would anse only after such 
termination of the proceedings. Therefore 
this case stands on a different footing from 
the one covered by the decision of Mr. 
Justice Krishna Rao The other questions 
argued are questions of fact and cannot be 
interfered with. The, second appeal is dis- 
missed with costs. No leave. 

HGP/D.V.C, Appeal dismissed. 
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MOHAMAD MIRZA AND 
VENKATESWARA RAO, JJ. 

P. Thimmappa, Appellant V P. Chinns 
T hlmm appa and others. Respondents. 

Criminal Appeal No 57 of I960, D/-23- 
2-1968, from order of Venkatesam. D/- 
19-1-1968. 

(A) Criminal P. C. (1893), S. 247 — Word 
"day” does not mean whole working day 
> — . Absence of complainant at time when 
case _ is called on — Court is justified i° 
acquitting accused without waiting f or 
whole day to see whether complainant op- 
pears — Am 1926 Mad 1009, ReL on; AIR 
1960 Andh Pra 193, Explained. 

(Para S) 

(B) Criminal P. C. (ISOS), S,. 247, 4V 
(S), 423 — Acquittal of accused under Sec- 
tion 247 — Appeal under Sec. 417 — * High 
Court can decide sufficiency of cause ot 

EL/GL/C494/68 
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Dcn-appearance of accused — On satisfac- 
tion it can set aside the acquittal — 1958 
Andb LT 295, ReL on. 

si (Para 4) 

Cases Referred: Chronological Paras 
.(1967) 1967-1 Andh WR 374 = 1967 
Mad LJ (Cri) 397, Punnaiah v. 
Subbaiah 3 

.(I960) AIR 1960 Andh Pra 193 
(V 47) = 1960 Cri LJ 457, Public 
Prosecutor v. T. S. Prasad 8 

(1958) 1958 Andh LT 295, C. 
Lakshmamma v. Venkataswami 
Reddi 

(1926) AIR 1926 Mad 1009 (V 13) = 

27 Cri LJ 988, Nagarampilli Tonkya 
v. M. Jagannatha 8 

J. K. Sarma, for Appellantj K. V. Nara- 
singa Rao, for Respondents. 

VENKATESWARA RAO, J.: This Crimi- 
nal Appeal, which is preferred by the com- 
plainant in C.C. 375/65 on the file of the 
Tudicial Second Class Magistrate, Urava- 
konda, against the acquittal of the respond- 
ents (accused) under Sec. 247, CrP.C., has 
been referred to the Bench for a decision 
by our learned brother Venkatesam, J, 
having regard to the "importance” of the 
questions involved viz., whether the word 
‘day’ in Section 247 Criminal P. C., means 
the whole working day of the Court or only 
the time when the case is called for hearing 
and whether even if the Magistrate has 
jurisdiction to set aside the acquittal made 
by him under Section 247 Criminal P. _ C., 
the High Court is not entitled to go into 
the sufficiency of the cause of the absence 
of the complainant and set aside the acquit- 
tal if satisfied about it. 

2. The appellant filed C. C. 375/65 
against the respondents under Sections 823 
and 352 I. P. C. After the examination of 
the complainant and his witnesses was con- 
cluded, the case was adjourned to 25/9/65 
to enable the respondents to examine the 
Town Inspector as a defence witness on 
their behalf. When the case was called on 
for hearing that day, neither the complainant 
nor his pleader was present with the result 
that the learned Magistrate passed an order 
acquitting the respondents under Sec. 247, 
Criminal P. C. in the following terms: 

“The case was called on for hearing today 
to which it had been posted/adjourned. The 
complainant not being present > either _ in 
person or by Pleader, accused is acquitted 
under Sec. 247, Cri min al P. C. 

Aggrieved by this order, the complainant 
pen erred this appeal which, as abeady 
stated, has been referred to the Bench 
having regard to the contentions raised 
before our learned brother. 

Section 247, Criminal P. C. reads feus: 
"If fee summons has been issued on com- 
plaint, and upon fee day appointed for fee 
appearance of fee accused, or any day sub- 
sequent thereto to which fee hearing may 
be adjourned, the complainant does not 
appear, fee Magistrate shall, notwithstand- 


ing anything hereinbefore contained, acquit 
fee accused, unless for some reason he 
thinks proper to adjourn fee hearing of the 
case to some other day”. 

The section is thus mandatory in its terms 
and makes it obligatory on the Magistrate 
in ail summons cases in which fee com- 
plainant fails to make his appearance on fee 
appointed day, to acquit the accused unless 
for some reason he thinks proper to adjourn 
fee hearing of fee case to some other day. 
This is precisely what the learned Magis- 
trate did in the instant case. 

3. The complainant swore to an affidavit 
in this case stating that he did attend fee 
Court on 25-9-65 but could reach it only 
at 11-45 A. M. on account of late r unning 
of the bus that day and that he was inform- 
ed by his advocate, who too happened to 
attend fee Court late feat day, that his case 
was called and fee accused were acquitted 
at 11-40 A. M. The learned counsel for the 
appellant argued feat fee word ‘day’ occur- 
ring in Section 247, Criminal P. C., means 
fee whole working day of fee Court and 
not merely fee point of time when fee case 
is called on for hearing and feat fee Court 
below should therefore have waited till 
5-00 P. M., when alone fee working hours 
of the Court came to a close, before exer- 
cising its jurisdiction to acquit the accused 
under Sec. 247, Criminal P. C. In support 
of this contention, he relied upon a decision 
of this Court in Public Prosecutor v. T. S. 
Prasad, AIR 1960 Andh Pra 193, wherein 
Sanjeeva Row Naidu, J., as he then was, 
observed as follows : 

"In all cases, where fee complainant 
appears in fee Court on fee day of fee 
hearing, this Section does not apply at all. 

It is when fee complainant does not appear 
at all during the Court hours, on fee day 
of hearing, that the Magistrate could take 
upon himself the responsibility of throwing 
out a case and acquitting fee accused. The 
section does not justify the acquittal of an 
accused merely because fee complainant 
happens to be absent when fee case is 
called. Such temporary absence from Court 
after fee complainant had appeared gives no 
jurisdiction for the Magistrate to take action 
under Sec. 247, Criminal P. C.” 

This decision cannot however be interpreted 
to lay down a general principle that no 
order under Sec. 247, Criminal P. C., can 
be passed in any case of absence of com- 
plainant till fee end of fee working hours of 
fee Court or that such an order could be 
passed if only fee complainant does not ap- 
pear at all during fee Court hours on tno 
day of hearing. The learned Judge was 
dealing in feat case wife only a case of 
temporary absence of fee complainant who 
happened to be present in fee Court except 
for a short space of time when he went out 
to have his lunch. If, on feo other hand, 
fee contention urged for fee appellant were 
to be accepted it would lead in many cases 
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to the unenviable consequence of avoidable 
waste of public tune and unnecessary accu- 
mulation of work in criminal Courts The 
working hours of the Court as prescribed by 
the Rules of Practice in this State are 11-00 
A. M to 5-00 P M with a short recess 
If the word ‘day’ occurring in Section 247, 
Cr im i n al PC is to be understood as mean- 
ing the whole day and not merely the point 
or time when the particular case is railed 
on for hearing the Magistrate will be help- 
less and will have no jurisdiction to deal 
with any summons case under Section 247, 
Cr imina l P C., even if fhe complainant 
should deliberately refrain from making his 
appearance fall the last moment: Instances 
of unscrupulous persons resorting to crimi- 
nal Courts with private complaints against 
innocent persons with the avowed object of 
harassing them and m ana ging to keep those 
cases pending for a long tune by adopting 
dilatory tactics are not uncommon There 
can therefore be no greater encouragement 
than to interpret the word ‘day* w Sec 247, 
Cri min al P C , in the manner suggested by 
the learned counsel for the appellant There 
may undoubtedly be many genuine rases in 
which the complainants find themselves un- 
to reach the Court in time for reasons 
beyond their control but the section itself gives 
discretion to the Magistrate to adjourn the 
hearing of such cases to some other day if 
he has reason to think it proper to do so. 
It cannot therefore be contended that acting 
under Section 247, Criminal P. C., without 
waiting till the Courts hours come to a 
close will cause hardship to complainants. 
In fact, a Division Bench of the composite 
Madras High Court consisting of Devadoss 
and Waller, JJ., held m Nagarampilh Tonkya 
v. Jagannatha, AIR 1926 Mad J009, that: 

“there is nothing in the section which 
would justify the construction that the words 
“upon any day appointed for the appearance 
of the accusal'’, etc. mean any time before 
the close of the working day and that the 
absence of the complainant at the time 
when the case is taken up for hearing is 
sufficient to justify the Magistrate in dealing 
with the case under Section 247, Criminal 
P. C., and acquit the accused, and the 
Court is not bound to wait hll the close of 
the day to see, before proceeding under 
Section 247, Criminal P. C. whether the 
complainant appears". 

It was also observed that "the object of Sec- 
tion 247, Criminal P (L is to prevent the 
complainant from being dilatory in the pro- 
secution of the case and if he does not care 
to be present when the rase is railed on, 
the accused is entitled to an acquittal unless 
the Magistrate chooses for reasons he thinks 
proper to adjourn the case” 

We do not see any reason to take a view 
different from the one expressed in the 
aforesaid Division -Bench Decision of the 
Madras High Court which is binding on 
us This decision was evidently not brought 
to the notice of the learned Judge who 


decided AIR 1960 Andh Pra 193 Tbs 
principle enunciated In AIR 1926 Mad 1009, 
has been followed in the recent decision 
of our High Court in Punnalah v Subbam, 
1967-1 Andh WR 374 We must therefore 
find that the word “day" in Section 247, 
Criminal P. C-, means only the time when 
the rase is called on for hearing- It then 
follows that the Magistrate was justified a 
acquitting the respondents under Sec 247, 
Criminal P C., as the complainant wis 
admittedly not present in his Court when 
the case was called for hearing 


4. Our attention has not been invited 
to any provision in the Code which cm* 
powers the Magistrate to set aside the 


acquittal made by him under Section 247. 
Criminal P C Tn the other ouesbon raised 


t ... r o To the other question rawed 
by the learned Single Judge who referred 
the matter to Bench viz„ as to whether the 
High Court is not entitled to go into the 
sufficiency of the cause for the absence or 
the complainant and set aside the acquittal 
of the respondent, our answer is in the 
affirmative as the High Court can exercise 
this power while dealing with an appeal 
preferred under Section 417 (3) Cr P. C 
by the aggrieved complainant against the 
order of acquittal Section 417 (3) Cr P. C 
provides for an appeal by special leave bom 
an order of acquittal passed in any case 
instituted upon a complaint. C Lakshmam- 
ma v M. Venkatas warm Reddi, 1958 Andh 
LT 293 is an authonty for the proposition 
that the High Court is entitled to go into 
the sufficiency of the cause for the absence 
of the complainant and set aside the acquit- 
tal if satisfied about it in on appeal under 
Section 417j (3), Crd 5 C. 


5 The only other question that remains 
to be considered in this appeal is as to 
whether the appellant was prevented by 
sufficient cause from attending the court of 
the Magistrate on the appointed day. The 
appellant belongs to Amidala village lying 
at distance of about ten miles from Urava- 
konda where the court of the Magistrate is 
situate. As already stated, he swore to an 
affidavit exp lainin g that he could not reach 
the court before 11-45 a. m. on 25-9-65, the 
day fixed for examination of D W. I in the 
case, on account of late running of the bus 
by which he travelled from his village to 
Uravakonda that day and that by the time 
he reached the Court, he was told by his 
advocate that the case was called at 1140 
A. M. and an order acquitting the accused 
was also passed then The appellant was 
represented by an advocate in that case but 
unfortunately, he too could not be preset 
m the Court when the matter was called 
due to personal inconvenience as can be 
gathered from his affidavit. We are convinc- 
ed that the late attendance of the appelant 
m the Court on the appointed day and the 
failure of his advocate to make any repre- 
sentation on his behalf when the matter was 
railed on that day were due to reasons 
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beyond their control and not on account o£ 
any laches on their part. In this view the 
appeal deserves to be allowed. 

6. In the result, we set aside the acquit- 
tal of the respondents and direct the Court 
below to restore the case to its file in its 
original number and dispose it of according 
to law. The appeal is accordingly allowed. 
BNP/D. V.C. Appeal allowed. 
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Andhavarapu Sreeramamurthy and others. 
Petitioners v. Government of Andhra Pra- 
desh, Home Deparment, Hyderabad and 
others, Respondents. 

Writ Petns. Nos. 1089, 1283 and 1857. of 
1965 D/-4-3-1968. 

Motor Vehicles Act (1939), S. 47 (1) (a)— ■ 
Madras Motor Vehicles Rules (1940), 
R. 153-D — Sub-rules (A) (i) (b) and (A) (u) 
introduced by G.O. Ms. No, 2455, Home 
(Transport-I) dated 25-11-1960 — Rule is 
imperative — Grant of stage carnage per- 
mits on medium route — Preference has to 
be given to applicants bolding 1 to 4 stage 


carriages. , 

In considering the question of grant ot 
stage carriage permits on the- medium route 
as defined by Rule 153D (A) (i) (b) intro- 
duced by G.O. Ms. No. 2455, Home (Trans- 
port-I) dated 25-11-1960, it is not open to 
the Government to ignore Rule 155-iJ (A) 
(ii) in appropriate cases. (Para 6) 

Section 47 (1) (a) of the Motor Vebides 
Act provides that the Transport authorities, 
■in considering applications for a sta^e car- 
riage permit, shall have regard to ‘ the in- 
terests of the public generally’. _The words 
‘interests of the public generally afford no 
guidance in weighing competing considera- 
tions of public interest on which rival claims 
may be based. In deciding questions of 
priority of such considerations, in the ab- 
sence of proper guidance, a certain amount 
of arbitrariness is likely to creep in. In 
order to eliminate the element of arbitrari- 
ness to the extent possible, the Government, 
in exercise of its powers under S. 68 of the 
Act, have made Rule 153-D stating the 
guiding principles’ to be followed. 

(Para 6) 

The argument that the principles men- 
tioned in Rule 153-D may he ignored when- 
ever the Transport authorities thmk it 
desirable will defeat the very object of the 
rule and will once more throw _ the door 
open for all manner of arbitrariness. Tiie 
word ‘may’ is used in Rule 153-D not to 
give any discretion but to confer a power 
on the Transport Authorities to decide the 
questions before them in a particular fan- 
ner. In the contest of the word may can- 
not be construed as a mere permissive ex- 
pression since matters mentioned m thesub- 
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rule can always be considered by Transport 
Authorities even without the aid of that 
Rule. Therefore, the Rule must be construed 
as being imperative. (Para 6) 

P. Babulu Reddy and F. P. K. Sidha- 
mani, for Petitioner (in W. P. No. 1089 of 
1965); Smt, K. Amareswari, for Petitioners 
(in WJ?. No. 1283 of 1965); K. Srinivasa- 
murthy and Hamath Rao, for Petitioners 
(in W. P. No. 1857 of 1965) and 6th Res- 
pondent (in WJ?. No. 1283 of 1965) and 4th 
Govt Pleader, for Respondents 1 to 3 (in 
W.P. Nos. 1089 and 1283 of 1965) and for 
Respondent No. 3 (in W.P. No. 1857 of 
1965); K. Mangachary, for Respondents 
Nos. 4 and 5 (in W.P. Nos. 10S9 and 1283 
of 1965) and Respondents 1 and 2 (in WJ?. 
No. 1857 of 1965). 

ORDER: On 1-8-1963, the Regional 
Transport Authority, Visakhapatnam, lookup 
for consideration the question of grant of 
two stage carriage permits on the route 
Visakhapatnam to Srikakulam. The route 
is a medium route as defined by R. 212 (1) 
(i) (b) of the Motor Vehicles Rules of 1964 
corresponding to Rule 153-D (A) (i) (b) of 
the old rules. There were as many as 75 
applicants. After eliminating all the appli- 
cants who got less than five marks the Re- 
gional Transport Authority considered the 
applications of those who got five marks and 
amongst them preferred the Ramdas Motor 
Transport Limited, Visakhapatnam and M. V. 
Ramdas for the two permits. The Ramdas 
Motor Transport Limited was preferred on 
the ground that the company was located 
at Visakhapatnam where it had a good work- 
shop and that its history-sheet was clean. 
M. V. Ramdas was preferred on the ground 
that, though he resided at Vizianagaram, he 
had a branch office at Visakhapatnam and 
that he also owned a workshop, his history- 
sheet was clean and he had only four 
permits and the grant of one permit would 
enable him to have a viable unit of five 
buses. 

The applications of D. B. Seetharama 
Raju, first petitioner in W.P. No. 1283, A. 
Srirama Murthi, petitioner in W.P. No. 1089 
and P. Suryanarayana Raju, petitioner in 
W.P. No. 1857 were rejected on the ground 
that they had punishments in their history- 
sheets. The application of P. Sanyasi Raju, 
second petitioner in WJP. No. 1283 was re- 
jected on the ground that he resided at 
Vizianagaram which is not on the route. 
Thirteen of the applicants whose applica- 
tions were rejected preferred appeals to the 
Appellate Authority. The Appellate Autho- 
rity was of the view that under R. 153-D 
of the Motor Vehicles Rules preference had 
to be given to applicants holding 1 to 4 
permits. The Appellate Authority found 
that- both Ramdas Motor Transport Limited 
and M. V. Ramdas were fleet owners pos- 
sessing five permits and more (the statement 
of the Regional Transport Authority that 
M. V. Ramdas had only four permits being 
incorrect) and therefore they were not en- 
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titled to preference. The appellate Autho- 
rity also pointed out that there was a major 
adverse entry in the history-sheet of Bam das 
Motor Transport limited (the statement o£ 
Regional Transport Authority that its his- 
tory-sheet was dean once again being found 
to be incorrect). It was also pointed out 
that the company had been granted a per- 
mit in January, 1963 and there was no 
need to grant permits In quiet succession to 
the same person. Regarding M. V. Ram- 
das, the Appellate Authority further point- 
ed out apart from being a fleet owner ha 
was guilty of a serious charge that ha had 
stopped his services for some time. The 
grant of permits to these two persons was, 
therefore, set aside. The claim of Sanyas! 
Raju was rejected on the ground that he 
was already a fleet owner and, therefore, not 
enhtled to preference for grant of permit 
on a medium route. 

Of the remaining applicants Suryanara- 
yana Raju and Sruama Murthi were preferred 
on the ground that their historv-jheets were 
better than these ol others. Nine persons 
preferred revision petitions to the Govern- 
ment. The Government was ol the view 
that Snrv anaravana Raju ought net to have 
been granted a permit bv the Appellate 
Avthcntv as he already had two permits cn 
the same route and the grant 08 more per- 
mits cn that rente to him will gr.e him a 
virtual monopoly. The Government also 
held that Smama Mcrthi aught not to have 
been granted a permit since it was found 
that when permits were granted to him on 
two ether routes he was unable to put vehi- 
cles cn the routes for a long time and, there- 
fore, these permits had to be cancelled. 
The Government also pointed out that he 
did not possess workshop facilities. 

The revision petition of Seetharama Raju 
was rejected on the ground that he did not 
have workshop facilities and bad bad his- 
tory-sheet. The revision petition of Sanyasi 
Raju was rejected on the ground that he 
was residing at Vinanagaram away from the 
route Ram das Motor Transport Ltd., and 
M, V. Ramdas were preferred on the ground 
that they had good History-sheets and work- 
shop facilities The Government observed 
that the solitary adverse entries against them 
may be ignored. 

2, It is this order of the Government 
that is under challenge in these three wnt 
petitions. D. V. Seetharama Raju and P. 
Sanyasi Raju are the petitioners in WP. 
No. 1283 of 1965, P. Satyanarayana Raju is 
the petitioner in WJ, No 1857 of 1985 
and A. Snrama Murthi is the petitioner in 
\VJ. No 1089 of 1965. 

3. Sint. Amareswari, learned Counsel for 
the petitioners in WJ No 1283 has raised 
the following contentions before me: — 

(!) The grant 'of permits on a medium 
route to fleet owners like the respondents is 
contrary to Rule 153-D of the old rules 
under which preference has to be given to 
applicants with 1 to 4 permits. So long as 
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such applicants are available and are net 
disqualified by reason of the provisions of 
Rule 153-D (A) (in), they have to be pre- 
ferred to fleet owners. 

(2) The Government has not adverted to 
the reasons given by the Appellate Autho- 
rity for rejecting the claims of the two res- 
pondents, namely, that Ramdas Motor 
Transport limited has a major adverse 
entry in its history-sheet and has also been 
granted a permit recently and that M. V» 
Ramdas fa guilty of a serious charge of stop- 
page of service. 

(3) The order of the Government is also 
discriminatory because the claim of Sanyasi 
Rajn who has a clean history-sheet with no 
adverse entry at all has been rejected on 
the ground that he resides at Vizianagaram 
which is not on the route, whereas M. V. 
Ramdas who also resides at VizianagararQ 
has been granted a permit in spite of tho 
fact that he is guilty ol a serious chargo 
of stoppage of services. 

4. Sri Sflchamani, learned counsel in 
WT. No. 1089 ol 1965 and Sri Snmvasa- 
murfhf. learned counsel for the petitioner in 
Wf. No. 1857 ol 1965 adopt the arguments 
ol Smt. Amareswari and contend that the 
order ol the Government must be set aside. 
Sn Sikhamani also points out that the alle- 
gation made against his client was not men- 
tioned In the representations made to the 
Regional Transport Authority, under Seo- 
tton 57 (3) ol the Motor Vehicles Act 

5. Sri Manga Chari, learned counsel for 
tho resjxmdent argues that under Rule 153- 
D the Transport authorities are not bound 
to give preference to persons holding lto4 
permits for medium routes though it is open 
to them to show preference on that ground. 
He contrasts Rule 153-D with the present 
Rule 212 and paints out that while R 212 
(l)(ifl uses the words 'preference shall be 
given . Rule 153-D (A) (u) uses the words 
preference may be given’. According to 
him this shows that authorities acting under 
Rule 153 have a discretion to give or not 
to give preference to operators possessing 
1 to 4 permits for grant of permits on 
medium routes. Regarding other submis- 
sions he argues that the Government has 
given adequate reasons for preferring the 
respondents and the discretion of the Gov- 
ernment cannot be interfered with in on 
application under Art. 220 of the Consti- 
tution. 

6. Section 47 (1) (a) of the Motor Vehl-j 
cles Act provides list th* Transport autho-J 
nties, in considering applications for a stage! 
carriage permit, snail have regard to ‘the] 
interests of the public generally’. Th®] 
words 'interests of tho public generally] 
afford no_ guidance in weighing competing] 
considerations of public interest on which] 
rival claims may be based. In deciding] 
questions of priority oE such conrideratiOTSj 
in the absence of proper guidance, a cCTj 
tain amount of arbitrariness is likely to creep* 
In, In order to eliminate the element ca 
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arbitrariness to the extent possible, the Gov- 
ernment in exercise of its powers under 
Section 68 of the Act, appears to have made 
Rule 153-D stating ‘the guiding principles’ 
to be followed. The argument that the 
principles mentioned in Rule 153-D may be 
ignored whenever the Transport authorities 
mink it desirable will defeat the very ob- 
ject of the rule and will once more throw 
the door open for all manner of arbitrari- 
ness. The word ‘may’ is used in R. 15S-D not 
to give any discretion but to confer a power 
on the Transport authorities to decide 
the questions before them in a particular 
manner. In the context the word may’ can- 
not be construed as a mere permissive ex- 
pression since matters mentioned in the sub- 
rule can always be considered by Transport 
authorities even without the aid of that rule. 
Therefore, if the rule is to have any_ mean- 
ing, it must be construed as being impera- 
tive. 

In the present case the Government has 
proceeded on the basis that it is open to 
it to ignore Rule 153-D (A) (ii) in appro- 
priate cases. In my view it cannot do so, 
and the order of the Government has to be 
quashed on this ground. In this view it is 
not necessary for me to consider the other 
questions raised in the writ petitions. The 
Government will consider the matter afresh 
after giving notice to the parties concerned. 
There will be no order as to costs. 
GDR/D.V.C. Petitions allowed. 
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CHINNAPPA REDDY, f. 

Basti Ram Narain Das, Petitioner v. State 
of Andhra Pradesh and another. Respon- 
dents. 

.Writ Petns. Nos. 1562, 1707, 1708, 1810, 
1813 and 1852 of 1966, D/-28-2-1968. 

(A) Minimum Wages Act (1948), S. 3 (1) 
(a) Proviso and S. 3 (3) (iv) — Scope of 
proviso — • In case of employment specified 
in Part I of Schedule minimum rates of 
wages must be for entire State — Such 
rates need not, however, he uniform — Dif- 
ferent rates can he fixed for different zones 
or localities. 

What the proviso to Sec. 3 (1) (a) means 
is that in the case of employments specified 
in Part H of the Schedule the minimum 
rates of wages need not be fixed for the 
entire State. Parts of the State may be left 
out altogether. In the case of employments 
specified in Part I, the min i m um rates of 
wages must be fixed for the entire State, no 
part of the State being omitted. This does 
not mean that the rates to be fixed should 
be uniform. What is necessary is that mini- 
mum rates of wages should be fixed for 
every part of the State without any omission. 
Section 3 (3) (a) (iv) expressly provides for 
tho fixation of different minimum rates of 


wages for different localities. The conten- 
tion that the words ‘different localities’ do 
not authorise the Government to divide the 
State into Zones is without substances. AIR 
1963 SG 806, Ref. (Para 4) 

(B) Minimum Wages Act (1948), Sec. 5 
— > Actual rate of wages finally fixed found 
to be more than what was given in draft 
proposals — Contention that there should 
have been another notification and another 
opportunity given to employers to make re- 
presentation against variation — Held, con- 
tention was without substance — Draft pro- 
posals are only tentative and representations 
are received from both employers and em- 
ployees — — Any representations made by 
parties must contemplate and take into ac- 
count possible enhancement or reduction. 

(Para 5) 

(C) Minimum Wages Act (1948), Sec. 5 
— Revision of minimum rates of wages of 
workers employed in Bidi manufactory — 
Contention that Advisory Board ought to 
have made independent enquiries of its own 
by visiting centres of Bidi industry — Held, 
as full information was made available to 
Board by the Government, who had gather- 
ed statistics from its various District Offi- 
cers, it was wholly unnecessary for Board to 
go from place to place for making enquiries. 

(Para 6) 


Cases Referred: Chronological Paras 

(1963) AIR 1965 Andh Pra 128 
(V 52) = (1964) 2 Andh WR 284, 
Bansiial v. State of Andhra Pra- 
desh 1 

(1963) AIR 1963 SC 806 (V 50) = 

(1963) Supp 1 SCR 524, Bhikusa 
Yamasa Ksnatriya v. Sangamner 
Akola Taluka Bidi Kamgar Union 4 

(1962) AIR 1962 SC 12 (V 49) = 

(1962) 1 SCR 946, V. Unichoyi v. 

State of Kerala 7 

(1958) AIR 1958 SC 578 (V 45) = 

1959 SCR 12, Express Newspaper 
Ltd. v. Union of India E 

S. Krishna, for Petitioners (in all Peti- 


tions); 3rd Govt. Pleader, for Respondents 
(in all Petitions); B. P. Jeevan Reddy, for 
Respondent No. 2 (in WJP. No. 1562/66). 

ORDER: The petitioners in the several 
Writ Petitions are Bidi Manufacturers in the 
Telangana area of the State of Andhra Pra- 
desh. All of them question the validity of 
G. O. Ms. No. 1617 Home (Labour H) dated 
23-7-1966 by which the Government of 
Andhra Pradesh revised the minimum rates 
of wages of workers engaged in Bidi Manu- 
factory. The facts necessary for the disposal 
of these writ petitions are as hereunder : 

G. O. Ms. No. 659 dated 22-8-1965 con- 
taining a draft proposal to revise, minimum 
rates of wages of workers, employed in 
Tobacco (including Bidi making) Manufac- 
tory in the manner mentioned in the Sche- 
dule was published in the Andhra Pradesh 
Gazette on 24-3-1965 and by the same noti- 
fication the Government invited all persons 
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affected to make their representations before Minimum Wages Act The Schedule in 10 
1-6-1965 as required by Sec 5 (1) (b) of the far as it is relevant was as follows : 

“ SCHEDULE. 


SI. No. 

Category of Workers 

All inclusive minimum rates. 



Daily 

Monthly 

1 . 

2. 


8. 

* * * 

II. Bidi Manufacture (Including Gharkatha) 

1 For rolling 1,000 hidia in Urban areas 

2. For rolling 1,000 bidis in Bural areas 

Bs. P. 

* 

2—00 

1—85 

Bs P. 

# * 


* * 

* 



Note; (I) For the purpose of this Noti- 
fication, urban areas shall consist of Corpora- 
tions, all District Head Quarters’ Towns, 
Municipalities under the District Munici- 
palities Act, City and Town Municipalities 
in tlie Telangana Region, and the rural areas 
consist of the rest of the State". 

Some time after the publication of this noti- 
fication the Government of Andhra Pradesh 
constituted an Advisory Board in accordance 
with the provisions of Sec. 7 of the Act The 
Board consisted of six independent members 
(independent meaning non-offidal and not 
belonging to the category of employers or 
employees. Vide AIR 1965 Andh Pra 128), 
six representatives of employers and six re- 
presentatives of employees Among the re- 

K resentabves of the employers was Sri Bansi- 
il S Patel, President of the Bidi Manufac- 


turers and Tobacco Merchants Association 
Niza m abad. After consulting the Advisory 
Board and considering the objections receiv- 
ed from the employers and the organizations 
of employees the Government was of ' the 
view that the adoption of a uniform rate 
not commensurate with labour and time 
involved, would adversely affect the Bidi 
industry in Andhra area, and therefore the 
rates notified by G. O. Ms. No 639 required 
to be altered. The Government was advised 
that a fresh notification was necessary tinder 
Section 5 (1) (b) of the Act Accordingly, the 
Government published fresh draft proposals 
(G O. Ms No 331 dated 26-2-1900) m the 
Andhra Pradesh Gazette and invited repre- 
sentations from all persons before 5-5-1966. 
The Schedule to the notification was as fol- 
lows ■ 


"THE SCHEDULE 


SI. No. Category of Workers 

All inclusive minimum rates. 


Daily 

Monthly 

1. 2. 

8. 


Bidi Manufactory (Including Gharkatha) 

Bs. P. 

Bs. P. 


1. Bolling bidiB 

(a) Andhra area: 

(i) For rolling 1,000 big eize Zadi Bidis in Urban areas 2 — 00 

(u) For rolling 3,000 big size Zadi Bidis in Rural areas 1 — 85 

(m) For rolling 1,000 medium eize Zadi Bidis m Urban 

areas 1 — 92 

(iv) For rolling 1,000 medium size Zadi Bidis in Bural 

areas 1 — 77 

(v) For rolling 1,000 eada bidis in Urban areas 1 — 62 

(vi) For rolling 1,000 eada bidis in Bural areas 1 — 48 

(b) Telangana area : 

(i) For rolling 1,000 bidis in Urban areas (including 

/ Gharkatha) 2—00 

(h) For rolling 1,000 bidis in Bural areas. 3 —85 
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Note: (1)' For the purpose of this noti- 
fication urban areas shall consist of Corpora- 
tions, all Municipalities under ^the Andhra 
Pradesh Municipalities Act, 1965 and Taluk 
Headquarters not being Municipalities and 
rural areas consist of the rest of the State”. 


Thereafter, after considering the representa- 
tions received and after consulting the Advi- 
sory Board the Government published the 
final Minimum Hates of Wages in accordance 
■with the provisions of Section 5 (2) of the 
Minimum Wages Act. The Schedule to the 
notification is as follows : 


"SCHEDULE 

SI. No. 

Category of Workers 

All inclusive 
minimum rates 

Daily Monthly 

1. 

2. 

8. 


Bidi Manufactory. 

(Including Gharkatha) 

Bs. P. Bs. P 


1. Bolling Bidiea 

(a) Andhra Area: 

(i) For rolling 1000 big size Zadi Bidies in Urban areas. 2 — 04 

(ii) For rolling 1000 big size Zadi Bidies in Bural areas. 1 — 80 

(iii) For rolling 1000 medium eize Zadi Bidies in Urban areas. 1 — 96 

(iv) For rolling 1000 medium size Zadi Bidies in Bural areas. 1 — 82 

(v) For rolling 1000 Sada Bidies in Urban Areas. 1 — 66 

(vi) For rolling 1000 Sada Bidie3 in Bural areas. 1 — 51 

(b) Telangana Area: 

(i) For rolling 1000 bidies in Urban areas (including 

Gharkatha). 2—04 

f (ii) For rolling 1000 bidies in Bural areas 1 — 89 


! Note : For the purpose of this notifica- 
tion, Urban areas shall consist of Corpora- 
tions, all Municipalities under the Andhra 
Pradesh Municipalities Act, 1965 and Taluk 
Headquarters not being Municipalities and 
rural areas consist of the rest of the State". 
It is this notification that is now impugned 
by various Bidi Manufacturers, in these 
Writ Petitions. 

2. Sri S. Krishna, learned Counsel for 
the petitioners has raised several contentions 
before me and I will deal with them one by 
one. 

3. The first submission of the learned 
Counsel is that the notification is void be- 
cause it purports to divide the State into 
two zones, ‘Andhra Area’ and “Telangana 
Area’. According to the learned Counsel such 
division into zones is not authorised by Sec- 
tion 3 of the Minimum Wages Act. Sec- 
tion 3 in so far as it is material for the 
disposal of these petitions is as follows: 

“3. (1) The appropriate Government shall, 
in the manner hexe-in-after provided, 

(a) fix the minimum rates of wages pay- 
> able to employees employed in an employ- 
t meat specified in Part I or Part H of the 
Schedule and in an employment added to 
either part by notification under Section 27 : 

Provided that the appropriate Government 
may, in respect of employees employed in 
an "employment specified in Part H of the 
Schedule, instead of fixing minimum rates of 
wages under this clause for the whole State, 


fix such rates for a part of any specified 
class or classes of such employment in the 
whole State or part thereof: 

x x x x xxx 

(b) review at such intervals as it may 
think fit, such intervals not exceeding five 
years, the minimum rates of wages so fixed 
and revise the minimum rates, if necessary: 

Provided that where for any reasons the 
appropriate Government has not reviewed 
the minimum rates of wages fixed by it in 
respect of any scheduled employment within 
an interval of five years, nothing contained 
in this clause shall be deemed to prevent 
it from reviewing the minimum rates after 
the expiry of the said period of five years 
and revising them, if necessary, and until 
they are so revised the minimum rates in 
force immediately before the expiry of the 
said period of five years shall continue in 
force. 

xxx x x x x 

(3) In fixing or revising minimum rates of 
wages under this section, 

(a) different minimum rates of wages may 
be fixed for 

(i) different scheduled employment; 

(ii) different classes of work in the same 
scheduled employment. 

(iii) Adults, adolescents, children and 
apprentices; 

(iv) different localities.” 

4. Relying upon the proviso to S. S (I) 
(a) Sri Krishna submits that rates of mini- 
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mum wages can be fixed for parte of tie 
State only if tie employment Is of the kind 
specified m Part H of the Schedule. But 
in the case of employments specified in 
Part I of the Schedule, like bidi making, 
uniform rates of minimum wages must bo 
for the entire State or not at alL That; 
however, does not appear to bo the mean- 
ing of the proviso What the proviso means 
is that in the case of employments specified 
in Part II of the Schedule the minimum 
rates of wages need not he fixed for the 
entire State. Parte of the State may be left 
out altogether. In the case of employments 
specified in Part L the minimum rates of 
wages must be fixed for the entire State, no 
part of the State being omitted. This does not 
mean that the rates to be fixed should be uni- 
form. What is necessary is that minimum 
rates of wages should be fixed for every part 
of the State without any omission. Sec 3 
(3) (a) (iv) expressly provides for the fixa- 
tion of different minimum rates of wages for 
different localities. According to the learned 
Counsel the words ‘different localities’ do 
not authorise the Government to divide the 
State into zones but authorise the Govern- 
ment to divide the State into Urban and 
Rural areas and other such divisions. Thera 
'is no warrant for tills argument Tie 
Supremo Court in Bhiknsa Yamasa Kshatnya 
v. Sangamner Akola. Taluka Bldi Kamcar 
Union, AIR 1G63 SC 806 upheld the validity 
of a similar notification dividing the State of 
Maharashtra into various zones and rejected 
the plea that Section 8 (3) (iv) under which 
the notification was made violated the 
fundamental right under Art 19 (1) (f). 
Shah, J., observed: 

"But it is urged that In enacting Sec. 3 
(3) (iv) which conferred upon the State 
authority to Ex varying minimum rates of 
wages for different localities, the Legislature 
gave no indication of the matters to Be taken 
into account for that purpose, and entrusted 
the State with arbitrary and uncontrolled 
power, ex erase wbgreoi was likely to restdt 
m discriminatory treatment between different 
employers carrying on the same business in 
contiguous loc al ities. The Act undoubtedly 
confers Authority upon the appropriate Gov- 
ernment to issue notifications firing and re- 
vising rates of minimum wages in res- 
pect of diverse industries for the whole or 
part of the State Having regard to the 
diversity of conditions prevailing and the 
number of industries covered by the Act 
the Legislature could obviously not fix 
uniform minimum rates of wages for all 
scheduled Industries, or for all localities in 
respect of individual industries. Working out 
of detailed provisions relating to the mini - 
mum rates the advisability of fixing rates for 
different industries, ascertainment of localities 
in which they were to be applied and the 
Jbme when they were to be effective, and 
/ fixation of time rate, piece rate, or guaran- 
' teed tune rate bad from the very nature of 
the legislation to be delegated to some auth- 


ority. In considering the minimum rates c! 
wages for a locality diverse factors such as 
basic rates of wage, special allowance, 
economic climate of the locality, necessity | 
to prevent exploitation having regard to the j 
absence of organisation amongst the worsen, j 
general economic condition or tho industrial I 
development m the area, adequacy of wages 1 
paid, and earnings in other comparable em- 
ployments and similar other matters worm j 
nave to be taken into account. Manifestly ( 
the Legislature could not ascertain, whether | 
it was expedient to fix minimum wages n 
respect of each scheduled industry for the 
entire territory or for a part thereof ana 
whether uniform or varying rates should be 
fixed having regard to the conditions pre- 
vailing m different localities. Again of neces- 
sity, different rates had to be fixed in res- 
pect of the work performed by adults, 
adolescents, children and apprentices’*. 

There is no force in the first contention of 
Sri Krishna, 

5. It Is next submitted that having pro- 
posed in the draft proposals dated 26-2-1068 
that the minimum wages would be fixed at 
Rs. 2 and Rs. 1-85 for Urban and Rural 
areas in Telangana area tho Government 
was not justified in fixing the minimum rates 
of wages finally as Rs. 2-09 and Rs 1-88 
respectively for Urban and Rural areas oil's 
Telangana area. According to tho petitioners 
if tho Government wanted to enhance tho 
rates mentioned in the draft proposals there 
must be another notification and another 
opportunity given to the petitioners to make 
representations against tho variation. I 
am unable to agree with this contention 
either. Draft proposals are only tentative 
and representations are received not merely 
from the employers but also from tho em- 
ployees. In the ordinary course of events tho 
employer must expect tho employees to 
make representations for enhanced minimum 
wages just as the employees may expect 
that the employers would make representa- 
hons ior reduced mialmum nsgef. Any re- 
presentations made by the parties must con- 
template and take into account possible en- 
hancement or reduction. It may be mention- 
ed here that the minimum rates which were 
finally fixed were the rates unanimously ap- 
proved by the Advisory Board which in- 
cluded the representatives of the employers 
among whom was the President of the^Bidi 
Manufacturers and Tobacco Merchants As- 
sociation, Nizamabad, 

0 The next submission on behalf o! tb®i 
petitioners is that the Advisory Board whicnj - 
made its recommendations to the Govern-| l 
ment never made any independent enqutees 
of its own by visiting centres of Bidi Indus-! 
try or by issuing questionnaires. The AnvH 

a Board consisted of representatives oil 
employers and employees who may 
presumed to know the general conditioner 
industry and labour In the State. It 
sis ted of experts like the Head of tne 
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nomics Department o£ the Osmania Univer- 
sity and the Head of the Social Studies 
Department of the Andhra University. Full 
information was made available to the Board 
by the Government who had gathered statis- 
tics from its various District Officers. It was 
wholly unnecessary for the Advisory Board 
to go _ about from place to place making 
enquiries when in fact all necessary informa- 
tion was readily available from the Govern- 
ment. There is no force in the submission 
that the Board should have made its own 
independent enquiries, 

7. Another submission of the petitioner 
is that the Advisory Board and the Govern- 
ment did not take into account relevant con- 
siderations like the cost of living index and 
the capacity of the employer to pay. The 
Increase of the minimum rates of wages is 
solely due to the increase in the cost of 
living. There is no substance in the state- 
ment that the cost of living index has not 
been taken into account. What the peti- 
tioner submits is that though the cost of 
iivmg indices in towns in Andhra area are 
nearly double the indices in towns in the 
Telangana area same rates have been fixed 
for rolling big size Zadi bidis in Urban areas 
in Andhra region and for rolling bidis in 
Urban areas in the Telangana region. It is 
explained by the Government that taking 
into account the rise in the cost of living the 
Government has enhanced the minimum 
rates of wages uniformly by 21 per cent 
over the previous minimum rates of wages. 
It is possible for the workers in Andhra area 
to make a grievance of the fact that a uni- 
form rate ox wages has been fixed. But I 
do not see how the employers of Telangana 
Area can have a grievance. There is no sub- 
stance either in the contention that the 
Government and the Board have not taken 
into account the capacity of the employers 
to pay minimum rates of wages. Though in 
Express Newspaper Ltd. v. Union of India, 
AIR 1958 SC 578, there is an observation 
in the judgment of Bhagwati- J., that the 
minimum wage thus contemplated postulates 
the capacity of the industry to pay and no 
fixation of wages which ignores mis essential 
factor of the capacity of the industry to pay 
could ever be supported, in U. Unichoyi v. 
State of Kerala, AIR 1962 SC 12, the 
Supreme Court has explained this observa- 
tion as referring to a statutory wage struc- 
ture of the kind contemplated by Sec. 9 of 
the Working Journalists (Conditions of Ser- 
vice) and Miscellaneous Provisions Act of 
,1955. Gajendragadkar J. who delivered the 
unanimous judgment of the Supreme Court 
held: 

• "We feel no hesitation in rejecting the 
argument that because the Act prescribes 
minimum wage rates it is necessary that the 
capacity of the employer to bear the burden 
of the said wage structure must be consider- 
ed. The attack against the validity of the 
notification made on this ground must there- 
fore faR”. 


8. The last submission of Sri Krishna is 
that there was a settlement between em- 
ployers and employees which, had the force 
of an award and therefore the Government 
had no jurisdiction to fix minimum wages. 
But the very settlement relied upon by the 
petitioners states that it is to be in force 
till minimum rates of wages are fixed under 
the Act, This argument is therefore wholly 
without substance. 

9. In view of the above discussion all 
the Writ Petitions are dismis sed with costs. 
Advocates fee Bs. 100 in each, 

JHS/D.V.C. Petitions dismissed. 
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CHINNAPPA REDDY, J. 

&. Ankaiah and others. Petitioners v. 
Government of Andhra Pradesh and others. 
Respondents. 

Writ Petns. Nos. 699, 700, 1SS3 to 1SS8, 
1561 to 1563, 2040, 2046 to 2049 of 1962 
D/-1S-6-1968. 

(A) Land Acquisition Act (1894), S. 4— 
Public purpose — Acquisition of land to 
provide amenities and conveniences to pil- 
grims visiting renowned Devastlianam — 
Acquisition is for public purpose. 

Widening of streets leading to a renowned 
temple surrounding the temple, construc- 
tion of public urinals and lavatories for the 
benefit of the pilgrims - visiting the temple 
and extension of Vahana Manuapam viewed 
in the context of multitudes of pilgrims 
likely to gather at the Mandapam, are pub- 
lic purpose and an acquisition of land for 
providing such benefits to the pilgrims must 
be held to be for a public purpose. AIR 
1954 Mys 171 and AIR 1921 Cal 159, Dis- 
tinguished. (Para 2) 

(B) Land Acquisition Act (1894), S. 16 — . 
Requirements — Existence of local autho- 
rity for the area in question not necessary. 

It is not necessary under -Section 16 that 
there should be any authority other than 
the Government in whom, the property 
should vest after acquisition. In fact, under 
Section 16, on the making of an award and 
on taking possession, the property vests in 
the Government. Non-existence of Pancha- 
yat for the area in question cannot invali- 
date the notification issued under Sec. 4. 

(Para 4) 

(C) Constitution of India, Preamble, Arti- 
cle 31 — Acquisition of land to provide 
amenities and conveniences to pilgrims visit- 
ing temple — Compensation paid, by Gov- 
ernment — Acquisition cannot be challenged 
as violative of concept of secular State. 

It is the duty of the State, whenever and 
wherever people congregate in large num- 
bers, to provide basic amenities to prevent 
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232 A I’. [Prs 1-2] Ankaiah v. State ( Chinna ppa Reddy J.) A.LR. 


disease and epidemic and to promote 
orderliness The State cannot refuse toper- 
form its ordinary duty merely because 
people have gathered tor the purpose of 
offering ■worship in a temple. What is im- 
portant, SO far as State is concerned, is the 
presence of multitude and not the reason 
for its presence. The argument that the 
payment of compensation for acquisition of 
land to provide amenities to the pilgrims 
Visiting a temple for worship, by the Gov- 
ernment would cut at the very concept of 
secular State, proceeds on a confusion which 
is the result of identifying temple with the 
pilgrims (Para 3) 

Cases Referred- Chronological Paras 
(1934) AIR 1954 Mys 171 (V 41)= 

ILR (1954) Mys 344, Bangalore 
City Municipality v Rangappa 5 

(1921) AIR 1921 Cal 159 (V 8) = 

ILR 48 Cal 916, Marnck Chand 
Mahata v Corporation of Calcutta 5 
In W P Nos 699 and 700 of 1967 
P Babulu Reddy and M. Rama chandra 
Reddy, for Petitioners. 

In W P Nos 1333 and 1333 of 1967; 

M Rarnachandra Reddy, for Petitioners. 
In W.P N os 1561 to 1563 oi 1961, 2040, 
2048 to 2049 of 1967- 
I V Rangacharyulu, for Petitioners, 3rd 
Govt Pleader on behalf of the 1st and 
find Respondents (in all petitions). 

P. Rarnachandra Reddy and E Kalyana- 
r am, for third respondent^ all petitions) 
ORDER. The temple of Sri Venkateswara 
on TmunaLu Hills is one of the most re- 
nowned and ancient Vaishnavite temples of 
our country. Every day devotees by thou- 
sands flock to the temple to have ‘darshan 
of the Lord and to offer worship On festi- 
val days, which are numerous, the number 
of devotees thronging the temple and its 

E ecmcts increases ten-fold and twenty-fold. 

recent years, with the facility of easy and 
convenient methods of transport, there is a 
daily increase oi the numoer or pilgrims. 
These are matters of common knowledge in 
this State With the great increase or the 
daily influx of pilgrims it appears to have 
been thought desirable that more amenities 
should be provided to them and care should 
be taken to eliminate insanitary conditions 
so as to prevent disease and epidemic. It 
was also thought necessary that the San- 
rndhi Street leading to the temple and the 
Mada Streets surrounding the temple should 
be widened The Director of Town-Plan- 
ning accordingly prepared a Town-Planning 
Scheme for the Tirumalai Hill Panchayat 
area and proceedings for acquiring the pri- 
vate property situated m the area for the 
purposes of the Scheme were started under 
Sections 33(b), 34 and 35 of the Andhra 
Pradesh Town-Planning Act These pro- 
ceedings were, however, quashed by a Judg- 
ment of this Court m ffP, Nos. 633, 667, 



years after the date of notification of th# 
Scheme under the Town-Planning Act 
This, however, did not preclude the Gov- 
eminent from proceeding under the Land 
Acquisition Act. Accordingly, the Govern- 
ment issued notifications under Section 4 (1) 
of the Land Acquisition Act in respect of 
several items of property. The notifications 
invariably stated that the lands specified n 
the notifications were needed fox public pur- 
poses, namely, widening the Sanmdhi street, 
Gopuram Street and East Mada Street, con- 
struction of Police Station, Co-operative 
Stores, unnals and lavatories and providing 
for marketing centre and canteen for pOgmns. 
In one notification which is the euDject- 
matter of WP No 700 of 1967, the purpose 
is stated to be widening of East Mada Street 
and extension of Vahana Mandapam The 
several petitioners in these wnt petitions ob- 
ject to the proceedings under the Land Ac- 
quisition Act and have filed these wnt peti- 
tions under Art 226 of the Coashtuhon to 
quash the several notifications under S 4 (1) 
of the Land Acquisition Act. They have 
done so without availing themselves of the 
opportunity afforded by Section 5-A of the 
Land Acquisition Act of objecting to the 
acquisition and without awaiting the decla- 
ration under Section 6 of the Act 


2. Sri Babulu Reddy, learned Counsel 
for petitioners in W.P Nos 699 and 700;of 
1967 urges that the proposed acquisition is 
not for a public purpose and that the acqui- 
sition is merely meant to acquire private 
property and vest it in the temple. There 
Is no force whatever in this contention. 
Where immovable property is acquired for 
the purposes of a Town-Planning Scheme, 
whether the machinery provided by the 
Land Acquisition Act as contemplated by 
Sechon 33 (a) of the Town-Planning Act is 
employed or whether the machinery provid- 
ed by the Town-Planning Act as contem- 
plated by Section 33 (b) of the Act is em- 
ployed, in either case. Section 33 provides 
immova'Die property required tor the 
purposes of a town-planning scheme shall 
be deemed to be land needed for a public 
purpose, within the meaning of the Land 
Acquisition Act’. Even apart from Sec 33 
of the Town-Planning Act, there can be lit- 
tle doubt that widening of the streets lead- 
ing to the temple and surrounding the tem- 
ple, construction of public unnals and lava- 
tones and provision for marketing centres 
and canteens for the benefit of the pilgrims 
are certainly public purposes. This is not 
also seriously disputed, though Mr BabulnJ 
Reddy contends that at any rate extension 
of Vahana Mandapam which is one of the 
purposes mentioned in the notification which 
is the subject-matter of WJ*. No 700 « 
1967 is not a public purpose I do not 
agree with this contention either. The ex- 
tension of Vahana Mandapam must be view- 
ed in the context of the multitudes rf P^~ 
gruns likely to gather at the Mandapam 
and in the context of the scheme prepared 
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by the Town-Planning authorities. Viewed 
in that context I have no doubt that the 
acquisition of land for extension of Vahana 
Mandapam is also a public purpose. 

3. The next submission of Sri Babul 
Reddy is that the compensation payable 
under the Land Acquisition Act is proposed 
to be paid by the Tirumalai- 
Tirupati Devasthanam and not ‘whol- 
ly or partly out of public revenues 
or some fund controlled or managed by 
local authority'. This, Mr. Babul Reddy 
submits, is sufficient to invalidate the pro- 
ceedings for acquiring the lands of the 
petitioners. The simple and straight answer 
to this argument is that the stage has not 
yet arrived for the Government to state 
whether the compensation is to be paid 
“wholly or partly out of the public revenues 
or some fund controlled or managed by 
local authority”. All that has happened so 
far is the issue of notification under S. 4 (1) 
of the Land Acquisition Act. The Land 
Acquisition Officer has yet to hear the ob- 
jections of the aggrieved persons under Sec- 
tion 5-A of the Act before finally issuing a 
notification under Section 6 of the Act. The 
decision as to who should pay the whole 
or part of the compensation must he taken 
before a declaration under Section 6 is 
made. There is, therefore, yet time for the 
Government to decide whether the compen- 
sation is to be paid ‘wholly or partly out of 
public revenues or some fund controlled or 
managed by local authority’ or even to drop 
the land acquisition proceedings altogether. 
My attention is drawn to the following 
statement in the counter-affidavit filed on 
behalf of the Government: — 

"It is true that the third respondent 
(T.T.D. Board) has made necessary arrange- 
ments to pay the compensation amount in 
full since entire compensation has to be 
met from the funds of the Panchayat” 

It may be that the Devasthanam Board is 
ready and -willing to pay the entire amount 
of compensation and has communicated its 
willingness to do so to the Government. 
But that does not mean that the Govern- 
ment will not contribute a part of the com- 
pensation. I am of the view that the com- 
plaint of the petitioners in this regard is 
premature. Sri Babul Reddy contends that 
even at a later stage the Government can- 
not contribute any part of the compensation 
as, according to him, that will cut at the 
very concept of a secular State and the 
Government will, in such a case, be acting 
directly in contravention of the provisions 
of the Constitution. The basis of this argu- 
ment is that the acquisition is for the benefit 
of the temple. This is an ill-founded as- 
sumption. It is the duty of the State, when- 
ever and wherever people congregate in 
large numbers, to provide for basic ameni- 
ties, to prevent disease and epidemic and 
to promote orderliness, etc. The State can- 
not refuse to perform its ordinary duty 
merely because crowds have gathered there 


for the purpose of offering worship in a 
temple. What is important, so far as the 
State is concerned, is the presence of the 
multitude and not the reason for its pre- 
sence. The argument of the petitioner pro- 
ceeds_ on a confusion which is the result of 
identifying the temple with the pilgrims 
that attend the temple. I am firmly of the 
view that by contributing a part of the 
amount of compensation, the Government, 
in the present cases, will not be contraven- 
ing any provisions of the Constitution. It 
is unnecessary to consider another argu- 
ment of Sri Babul Reddy that Tirumalai 
Panchayat through which the Devasthanam 
proposes to pay the amount of compensa- 
tion is not in fact a panchayat constituted 
in accordance with the provisions of the 
Village Panchayats Act and cannot, there- 
fore, be considered to be a local authority 
for the purposes of Section 6 of the Lana 
Acquisition Act. As I have stated earlier, 
this argument is premature as the stage for 
taking a decision as to who should pay the 
compensation has not yet arrived. 

4. Mr. I. V. Rangacharya, learned Coun- 
sel for Sri Digyadarshan Rajendra Rama 
Dassjee Varu, Mahant of Sri Swami Hathi- 
ramjee Mutt and others, petitioners in W.P. 
Nos. 2040, 2048, etc., of 1967, advanced a 
further argument based on the statement 
in the counter-affidavit that the acquisition 
is sought on behalf of the Tirumalai Pancha- 
yat Mr. Rangacharya submits that the 
Madras Hindu Religious and Charitable 
Endowments Act inclusive of Section 84, 
which declared that the Tirumalai Hill area 
shall be deemed to be a village for the pur- 
pose of the Madras Village Panchayats Act 
of 1950, has been repealed and Section 90 
of the Andhra Pradesh Charitable and 
Hindu Religious Institutions and Endow- 
ments Act 1966, provides for the consti- 
tution of a Civic Committee for the Tiru- 
malai Hills Area and does not provide for 
the constitution of any Gram Panchayat 
under the Gram Panchayats Act. Mr. 
Rangacharya submits that the Tirumalai 
Panchayat being non-existent there is no 
one in whom the acquired property can vest 
and none to carry out the purposes for 
which the acquisition is being made. I am 
unable to accept this contention. It is not 
necessary that there should be any auth- 
ority other than the Government in whom 
the property should vest after acquisition 
for carrying out the purposes of acqui- 
sition. In fact, under Section 16 of 
the Land Acquisition Act, on the making 
of an award by the Collector and on his 
taking possession, the property will vest 
absolutely in the Government. Thereafter, 
it is for the Government to carry out the 
purposes of acquisition in such manner as 
it flunks best It may entrust the task to 
a local authority and vest the acquired pro- 
perty in it. Again, it may not It may de- 
cide upon some other course to achieve the 
object The statement in the counter- 
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affidavit that the acquisition Is sought on 
behalf of the Tinimalal Panchayat must be 
read with reference to the point of tune 
when the proposals for acquisition were first 
made At that hme there was a Panchayat 
m existence and the Town-Planning Scheme 
was prepared for the Panchayat Area. But 
because the Panchayat has ceased to exist, 
it does not mean that the public purposes 
have ceased. The purposes for which the 
acquisition was ori anally proposed conti- 
nues to exist and the need is certainly 
greater now. If there is no Gram Pancha- 
yat in existence, the Government may en- 
trust the work to a Civic Committee to bo 
constituted under Sect on SO of the Andhra 
Pradesh Charitable and Hindu Religious 
Institutions and Endowments Act, 1960, or 
to the Township Committee which may be 
constituted under Section 5 of the Andhra 
Pradesh Gram Panchayats Act or it may 
undertake the work itself. I do not see how 
the non-existence of a Panchayat can invali- 
date notifications under Section 4 of the 
Land Acquisition Act for avowedly public 
purposes 


5. The learned Counsel for the peti- 
tioners relied upon Bangalore City Munici- 
pality v. Rangappa, AIR 1954 Mys 171 and 
Mamck Chand Mahata v. Corporation of 
Calcutta, AIR 1921 Cal 159, in support of 
their argument. In the Calcutta case, the 
Chairman of the Corporation of Calcutta 
sought to acquire certain property for the 
Calcutta Improvement Trust. Under Sec- 
tion 357 of the Calcutta Municipal Act, the 
Corporation was empowered to acquire land 
for the purpose of widening, extending or 
otherwise improving any public street. 
Greaves, J., held that S. 357 did not enable 
the Corporation to acquire land for the 
benefit of the Calcutta Improvement Trust. 
That case has no application to the facts of 
the present case. In the Mysore case simi- 
larly the Government started proceedings at 
the instance of the Bangalore City Munici- 
pality to acquire certain land for the bene- 
fit of Siddaroodaswami Mandali, theMandali 
itself undertaking to pay the cost of acqui- 
sition. Under Section 43 of the City Muni- 
cipalities Act, land could be acquired at the 
request of the Municipal Council for the 
purposes of the Municipalities Act. A 
Bench of the Mysore High Court held that 
acquisition for the purpose of adding to the 
premises to Siddaroodaswami Mandali could 
hardly be said to be any purpose under the 
Municipalities Act and that the Munici- 
pality was incompetent to acquire land for 
the Mandali The teamed Judges also held 
that it could not be said that the Munici- 
pality was paying the compensation as con- 
templated by the Section. This case also is 
not of any assistance to the petitioners The 
acquisition m the present case is not for the 
purpose of adding to the properties of the 
Tinnnalal Devast h a n a m , nor is it for the 
purpose of conferring any benefit on the 
Devasthanam. The purpose of acquisition 


Is to provide amenities and conveniences to 
the pilgrims congregating there by estab- 
lishing marketing centre, canteen, urinals, 
lavatories and by widening the streets lead- 
ing to the temple and surrounding the 
temple. 

6. In the result all the writ petitions are 
dismissed with costs. 

NB/VBB Petitions dismissed. 
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GOPALRAO EKBOTE, J. 

M. Chinnappa Reddy, Petitioner v. Stale 
of Andhra Pradesh ana others. Respondents. 

Wirt Peta. No 1874 of 1965 D/-2S-3-1908, 
Constitution of India, Art. 311 — ■ Mis- 
conduct — Domestic inquiry - — Indication 
of proposed punishment in the memo of 
charges — Amounts to gross violation cf 
procedure and o fiends Art. 311 (2). 

At the initial stage when charges aro 
framed and served upon the delinquent offi- 
cer, the punishing authority or the inquir- 
ing officer should not propose what punish- 
ment ultimately he is to be given. That is 
not the stage when any opinion as to the 
punishment can either be formed or ex- 
pressed. Expression of such. opinion 
amounts to prejudging the issue, which Is 
likely to create misapprehension in the 
mma of the delinquent officer At the initial 
stage if the charge framed Indicates the pro- 
posed punishment, it vitiates the 
ceedings AIR 1964 Mad 37E 
Andh \VR 156, 1967-2 Andh WR 121, Foil. 
AIR 1962 SC 1180, Distang. (Para 4) 
Cases Referred! Chronological Paras 
(1967) 1967-1 Andh WR 156=14 
Fac LR 232, Mohan Das v. Supdt 
of Police, Khammameth 4 

(1967) 1967-2 Andh WR 121 = 

1967-2 Andh LT 198, State of 
Andh Fra v. fC H. Khaa 4 

(1964) AIR 1964 Mad 375 (V 51)= 

(1963) 2 Lab LT 02, S. Mam clam 
v. Supt of Ponce, Nilgins 3 

(1962) AIR 1962 SC 1130 (V 49) = 

1962 Supp 1 SCR 988, A. N. 

D’Silva v. Union of India 5 

P. Chennakesava Reddy and K. Parvateo- 
sam, for Petitioners, V. V. L. Narasimha 
Rao for 3rd Govt Pleader, for Respondents. 

ORDER. This is an application for the 
issue of a wnt of certiorari to quash the 
order of the Sub-Collector, Raiampet, dated 
7-3-1965, as confirmed by the District Col- 
lector, Cuddapah, and the Board of Reve- 
nue. 

2. The petitioner is the hereditary vil- 
lage mnnsif of Utukur village, Rajamprt 
Taluk, Cuddapah District He was perform- 
ing bis duties accordingly While so, on 
6-5-1964, charges were framed against hire 
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by the Sub-Collector, Raj amp et, for mis- 
appropriation. of a sum of Rs. 274-12 p. 
from 1956 up to 1959. Temporary mis- 
appropriation of Rs. 120 collected ou 18-8- 
1061 was deposited ou 2-11-1961. And 
thirdly, he remained absent without obtain- 
Ing leave. The petitioner was directed to 
Submit his explanation. After some dilly- 
dallying on his part, finally he submitted 
the explanation. In his explanation, he said 
that the amount of Rs. 274-12 p. was depo- 
sited by him on 12-9-196S under oh nun n 
No. 684/5 in the Sub-Treasury. In regard 
to the temporary misappropriation, he stated 
that he had given a receipt in advance and 
not actually collected the amount. In re- 
gard to the third charge, he stated that he 
never remained absent without any leave. 
He wanted the witnesses to be cross-exa- 
mined and their evidence recorded in his 
presence. The Sub-Collector finding him- 
self unable to make the enquiry directed 
the Tahsildar to conduct the enquiry. The 
Tahsildar, without information to the peti- 
tioner, conducted confidential enquiry and 
submitted a confidential report to the Sub 
Collector. On the basis of this report, a 
copy of which was not given to the peti- 
tioner, the petitioner was removed from ser- 
vice by the order of the Sub-Collector dated 
7-S-1985. He found the petitioner 
guilty of all the charges. 

3. On appeal to the Collector, the Col- 
lector dismissed the appeal on 24-5-1965 
concurring with the opinion of the Sub 
Collector. A further appeal to the Board 
of Revenue, therefore, was carried by the 
petitioner. The Board of Revenue, by its 
order dated 23-9-1965, thought that while 
charges 2 and S were trivial, in its opinion, 
tiie first charge was proved. In that view, 
the Board or Revenue concurred with the 
opinions of the two authorities below. It 
is this concurrent view of all the officers 
that is now challenged in this writ petition. 

4. The only contention, raised by Sri P. 
Chennakesava Reddy, the learned counsel 
for the petitioner, is that the charge memo, 
served upon the petitioner indicates the pro- 

f iosed punishment of dismissal from service, 
t is a gross violation of the procedure con- 
templated under the rules and is contrary 
to the provisions of Article 311 of the Con- 
stitution. The Suh-Collector had pre- 

a sd the issue and consequently, the 
e proceeding is vitiated. In support of 
this contention, he relied upon the follow- 
ing decisions: S. Manickam v. Supdti of 
Police, Nilgiris, AIR 1964 Mad 375; Mohan 
Das v. Supdti of Police, Khammameth, 1967- 
1 Andh WR 156; and State of Andhra Pra- 
desh v. K. H. Khan, 1967-2 Andh WR 12L 
Although this contention has not been rais- 
ed anywhere before any of the tribunals, 
nor was it raised specifically in the peti- 
tion, even then I allowed the learned advo- 
cate to raise that point because, in my opi- 
nion, that goes to the very root of the ques- 
tion. It is now fairly settled that at the 
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initial stage when charges are framed and 
served upon the delinquent officer, the 
punishing authority or the inquiring officer 
should not propose what punishment ulti- 
mately he is to be given. That is not the 
stoge when any opinion can either be form- 
ed or expressed. It amounts to prejudging 
the issue, which is always likely to create 
misapprehension in the mind of the delin- 
quent officer. It is only at the stage when 
alter a proper enquiry the punishing autho- 
rity forms an opinon that the accused offi- 
cer has committed the ofience that he could 
propose the punishment and ask the delin- 
quent officer to explain as to why that 
punishment should not be imposed. At the 
initial stage, if the charge framed indicates 
the proposed punishment, it vitiates the pro- 
ceedings. The abovesaid decisions clearly 
decide that point, and with respect I fol- 
low those decisions. 

5. The learned Advocate for the Gov- 
ernment, _ however, invited my attention to 
JiN, D Silva v. Union of India. AIR 1962 
SC 1130 and argued that since this decision 
was not brought to the notice of the Ieam- 
®d Judges who decided those cases, I should 
hold that the said decisions have not cor- 
rectly laid down the proposition of law. I 
do not think that these decisions are in any 
way inconsistent with the Supreme Court de- 
cision.- What had happened in that case was 
that the appellant therein was an employee 
of the Government of India in the Posts and 
Telegraphs _ Department and held the 
post of Divisional Engineer, Telegraphs, at 
Agra. On September 18, 1948, he was 
suspended from service and a charge-sheet 
was delivered to him. The appellant was 
called upon to submit his defence to the 
charges to the inquiring officer named 
therein. The appellant was further asked 
to show cause why in the event of charge 
(i) being proved, he should not be dismiss- 
ed from Govt, service, and in the event of 
charge (ii) being proved, he should not be per- 
manently degraded to the rani: of Electrical 
Supervisor or awarded any other lesser 
penalty. An objection was taken before the 
Supreme Court that the punishment pro- 
posed in the charge-sheet was not removal 
tor the charge for which he had in truth 
been found guilty and therefore the order 
of punishment amounted to imposing a 
punishment different from the one which it 
was originally contemplated to pass against 
him. While deciding this point; Shah J., 
who wrote the opinion, observed as follows: 

“In the commnnication addressed by the 
Enquiry Officer the punishment proposed 
to Be imposed upon the appellant if he was 
found guilty of the charges could not pro- 
perly he set out. The question of im- 
posing punishment can only arise after the 
enquiry is made and the report of the En- 
quiry Officer is received. It is for the 
punishing authority to propose the punish- 
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ment and not for the Enquiry Authority. 
The latter has, when so required, to ap- 
praise tho evidence, to reconi its conclu- 
sion and if it thinks proper to suggest the 
appropriate punishment. But neither the 
conclusion on the evidence nor the punish- 
ment which the enquiring authority may re- 
gard as appropriate is binding upon the 
punishing authority In the present case, 
after the report of the Enquiry Officer was 
received, the appellant was called upon to 
show cause against his proposed dismissal 
from service. After considering the repre- 
sentation made by the appellant, the Presi- 
dent came to the conclusion that not dis- 
missal but removal from service was the 
appropriate punishment. In imposing 
punishment of removal, the President dia 
not violate the guarantee of reasonable op- 
portunity to show cause against the acfaon 
proposed to be taken against the appellant 
The appellant was told about the action pro- 
posed to be taken and he was afforded an 
opportunity to make his defence There- 
after a lighter punishment was imposed. 
There is nothing on the record to show that 
the President found tho appellant guilty of 
the second charge and imposed punishment 
proposed by the Enquiry Officer for the 
first charge." 

G. It would be clear that tho Supreme 
Court was cot concerned with the argu- 
ment as to whether the inquiring officer or 
the pu ni shi n g authority can at the first stage 
when charge-sheet is delivered to the de- 
linquent officer propose punishment, and if 
he so proposes, what is the effect of it on 
the enquiry conducted thereafter? The 
argument on the other hand before the 
Supreme Court was that the pu nishm ent 
given was not the same as was originally 
proposed by the Enquiry Officer. That is 
not the point urged Defare me here. The 
teamed Judges took the view that it Is not 
for the inquiring officer to propose any 
punishment, and even if he nan proposed 
the punishment in his report it is for the 
punishing authority to take a proper view 
and then propose the punishment to the 
delinquent officer That is his bounden 
duty at the second stage I do not, there- 
fore, consider that the Supremo Court in 
any manner has decided anything contrary 
to the decisions relied upon by the learned 
Advocate for the petitioner. Following the 
abovesaid decisions of this Court, I would, 
therefore, hold that the proceedings in this 
case are vitiated and cannot be upheld. It 
is open to the Sub-Collector to conduct a 
fresh enquiry, if he desires to so conduct, 
and pass necessary order after following the 
procedure laid down by law. 

7. The writ petition, therefore, is allow- 
ed and the impugned order quashed. In 
the circumstances, however, I make no order 
as to costs. 

NR/VBB Petition allowed. 
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Smt Kurella Ratnam, Petitioner v. Mokha- 
matla Bhadraiah and another. Respondents. 

Civil Revn. Petn. No. 1439 of 1987, D/- 
14-8-1968, from order of Dist M unsir, 
Tadepalligudem, D/-2O-9-1907. 

(A) Civil P. C. (1908), Ss. 15L 6, 15, 
O. 21, R. CO, O. 41, R. 5 — Claim-suit 
against execution of decree for costs — 
Court, competent to entertain suit under 
S. 15 read with S. 0, can stay execution of 
decree — Decree whether passed by Superior 
Court Is immaterial. 

If the Court has Jurisdiction to entertain 
the suit it has also the necessary power or 
Jurisdiction to pass all necessary and appro- 
priate orders in it Where the Court 
power to entertain a claim smt for staying the 
execution of a decree for costs, it has power 
to stay the execution of the decree, even if 
the decree sought to be stayed is that of a 
Superior Court AIR 1951 Mad 321, Rel on. 

(Paras 3, 4) 

(B) CSvil P. C. (I90S), Sec. 115, O 21, 
R. 60, O. 41, IL 5 — Execution of decree 
for costs — Proper remedy against — High 
Court, whether can convert stay application 
in application for Injunction. 

Application for stay of execution of a 
decree for costs m another smt is not tho 
proper remedy. The remedy Les in filing ap- 
plication for injunction under O. 21, R 60. 
Where an application for stay of execution 
is filed, the High Court can convert tho 
same into application for injunction, provid- 
ed no prejudice is caused to the decree- 
holder. (Para 5) 

Cases Referred: Chronological Faxas 
(1951) AIR 1951 Mad 321 (V 38) = 

1950-2 Mad LT 492 H. S Vodayar 

v. Vijaya Bank Ltd. 4 

K. B. Krishnamurthy and P. Sri Rama 
Mortfiy, for Petitioners; T Veerabhadrayya, 
for Respondents. 

JUDGMENT i The revision petitioner was 
the petitioner in the lower Court. She filed 
a smt under Order 21, Rule 63, Civil P. C. 
for setting aside on order dismissing her 
claim petition m E. A. No. 153 of 1967. 
She came to file the claim petition and the 
suit in the following manner: 

2. The respondent in the revision peti- 
tion filed O S No 49 of 1981 on tho file 
of the Subordinate Judge’s Court, Eluru for 
possession against two defendants. That 
suit was decreed with costs In execution of 
tho decree for costs m O. S. No. 49 of 1961, 
the respondent attached certain properties a* 
if they belonged to the second judgment- 
debtor. Thereupon the petitioner, who^istho 
of the si ' ‘ 


daughter of the second 
filed E. A. No 153 of 1907 
two items of the properties 
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- 2 to her and were in her possession, jurisdiction and if that Court cannot pass any 

he ^ de V ^ teThn its to* decision in the S 

mt deed dated 20th September, 1983 by also could have no force. Neither substan- 
me second judgment-debtor.- The claim peti- tive law nor procedural law ever envisages 
tion was, however, dismissed. It appears a — -•* — - * 

revision petition was filed in this Court in 
:7J C. R. P. No. 1039 of 1967 against the dis- 
missal of the claim petition and that the 
revision petition was dismissed in limine. 

Thereupon, the petitioner filed the suit 
jf O. S. No. 329 of 1967 on the file of the 
District Munsifs Court, Tadepalligudem 
5 . under Order 21 Rule 63 C. P. C. for setting 
aside the dismissal order on her claim 
petition. Along with the suit she also filed 
a L A, No. 537 of 1963 for stay of the sale 
of the properties that was pending in EJ?. 

No. 109 of 1966 in O. S. No. 49 of 1961 on 


the file of the Subordinate Judge’s Court, 

Eluru. The lower Court dismissed the 
application for stay on the ground that it 

had no jurisdiction to stay the sale of the — v — 

properties which were going on in a superior ?? ° n . * 0T r m 3 ™ c tioru I do not see any 

Court, viz., the Subordinate Judge’s Court °bjec on m granting die application^ and 
Eluru. In that view it did not go into the converting thestay petition into an injunc- 
-■ -- ■ - non pennon. There is no prejudice caused 


such a helpless situation, justice must be 
meted out to the parties, wherever they axe 
found to he in need of it. The Court has 
inherent power to do so under Sec. 151, 
Civil P. C. I cannot, therefore, agree with 
the trial Court that it has no jurisdiction to 
grant interim relief pending the claim suit 
I am of the view that the lower Court has 
jurisdiction to issue the necessary directions, 
if it is otherwise satisfied about the merits 
of the application. 

5. However, an application for stay of 
execution of a decree in another suit is not 
the proper remedy. Realising this, Sri K. B. 
Krishna Murthy, tire learned counsel for the 
petitioner has filed an application for con- 
verting the_ application for stay into ah 


merits of the application. Aggrieved by that 
order of dismissal, the petitioner came up to 
this Court by way of this revision petition. 

3. It does not appear from the order of 
the lower Court that any objection was 


to the _ decree-holder-respondent by such 
conversion. I, therefore, grant the applica- 
tion and direct that the application he 
converted into one for injunction. 

— 6. Since the lower Court dismissed the 

taken by the respondent that the lower Court petition on the ground that it had no jurisdic- 


v ,had no jurisdiction to entertain the suit as 
'■such. Evidently the objection that was 
‘’taken, was only in respect of the power of 
the lower Court to stay the execution of the 
decree by the Subordinate Judge’s Court, 
Eluru. It must be noticed that the execu- 
tion was going on only to recover costs 
which amount is admittedly within the 
pecuniary jurisdiction of the lower Court. 
It, therefore, follows that_ the lower Court 
had jurisdiction to entertain the suit and it 
cannot he said that the suit should ' have 
been laid in the Subordinate Judge’s Court, 
with this limited pecuniary value of the 
suit Therefore, if the lower Court has 
jurisdiction to entertain the suit, it must 
have the necessary power or jurisdiction to 
pass all necessary and appropriate orders in 
it 

4. That the Court has power in a claim 
suit to stay the execution of the decree in 
the course of execution of which the claim 
application is filed, is held by the Madras 
High Court in H. S. Vodayar v. Vijaya Bank 
Ltd!, 1950-2 Mad LJ 492 = (AIR 1951 
Mad 321), with which I respectfully agree. 
If the Court has power in a claim suit to 
stay the execution of the decree, the same 
» -principle should apply even if the decree, 

' /tliQ execution of which is sought to be stay- 
ed, is that of a superior Court. If it is not 
so, undesirable results and grave hardship 
would ensue. Because o£ the limited value 
of the claim in the suit it could not _ have 
been filed in the superior Court, viz., in the 
Subordinate Judge’s Court. The suit could 
have been only filed in the District Munsifs 
Court, which had die necessary pecuniary 


tion to grant interim relief, whether it be a 
stay application or an injunction application 
and did not go into its merits ana consider 
them, I remit the converted application to 
the lower Court for its disposal on merits. 
The lower Court will deal with the applica- 
tion on merits in accordance with law. The 
revision petition is accordingly allowed. But, 
in the circumstances, I make no order as to 
costs. The conversion application is allow- 
ed. 

DVT/D.V.C. Petition allowed. 
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G, Balaparameswari Rao and P Kames- 
wara Rao, for Appellants, Advocate Gene- 
ral and Venkateswrarlu, for the Respoo- 
deatr 


JUDGMENT i This Is an appeal preferred 
by Mattapalh Satyam, the 11th defendant 
against the decree and judgment of the 
learned Subordinate Judge, Visakhapatnam 
in, O. S. No 60/61 on his file. 

2. The point in controversy is very 
Simple and it is not necessaiy to state the 
facts m any detail. The 1st defendant Is the 
father of defendants 2 and 5. Defendants 3 
and 4 are the sons of the 2nd defendant. 
The 1st defendant for himself and as guard- 
ian for the 5th Defendant, and the 2nd 
defendant executed a registered simple mort- 
gage bond dated 23-6-1952 m favour of the 
plaintiffs agreeing to repay the same with in- 
terest at 5 1/3 per cent per annum Defen- 
dants 3 and 4 were the sons bom sub- 
sequently to the 2nd defendant. The 1st 
defendant belongs to a family of traders. 
For arrears of Income-tax and sales-tax due 
from the members of that family, the suit 
properties were brought to sale by the 
Revenue Authorities on 22-10-1953. They 
were purchased by one Das an Ayodhya 
Ramayya, and his legal representatives are 
defendants 6 to 9. Defendants 6 to 9 in 
their turn alienated the portions of the suit 
properties to defendants 11 to 17. The 
lltn defendant who is the appellant in this 
appeal purchased Item 1 of the suit property 
from defe ndan ts 6 to 9 under a registered 
sale deed dated 29-3-1958 for Rs. 19,500. 
As the mortgagors committed default in dis- 
charging the mortgage debt the present suit 
was filed by the mortgagee. 

3. Defendants 1 to 6, 9, 13, 15 and 10 
remained ex parte and the suit was resisted 
by the other defendants. The 11th defen- 
dant contended that he was not aware of 
the suit mortgage bond, or the consideration 
thereunder. It is averred that the plaintiffs 
were aware of the sale of the suit properties 
for recovery of the sales-tax as well as in- 
come-tax, and that the said sale is not sub- 
ject to the liability under suit mortgage. He 
alleged that the 1st defendant Suryanara- 


yanamnrthy, Kamarajn, Paparuo, Satyanaa- 
vanamurthi and Anjaneyamurthi were Evs 
brothers who became indebted to the Got 
emment in large sums of money towaidi j 
income-tax and sales-tax. For the recovery 
of those amounts proceeding} were taka 
under the Revenue Recovery Act and Item I 
of the plaint schedule an upstair house at 
Visakhapatnam was sold at a Revenue lala. j 
It was purchased by one Dasari Ayodhya 
Ramayya on 22-10-1953 and a sale certi- 
ficate was issued by the District Collector 
to him, and the house was also delivered to 
him The 11th defendant purchased that 
house from defendants 0 to 9 and 10 under 
the registered sale deed dated 29-3-58 fa 
Rs 19,500 and has been in possession m 
enjoyment of the same in his own right. 
would have it that his bile Is free of «•* 
charges and encumbrances Including the 
suit mortgage. The plaintiffs are therefor! 
not entitled to bring to sell that property 
for discharging the mortgage debt 


4. The learned Subordinate Judge fram- 
ed appropriate issues and found all of them 
against the defendants and in favour of the 
platnhif, and granted decree for sale cf dj 
the mortgaged properties including Item 1 
as prayed for. 

5 The issues relevant to the contention 
of the 11th defendant are Issues No 2 am 
the additional Issue No 1. On those issues; 
the Subordinate Judge held that the revenue' 
sale was admittedly subsequent to the suS 
mortgage, and that the doctrine of Pnonty 
of &own Debts as against unsecured credi 
tors would not apply to a caso where pro- 
perty Is sold for moneys other than the bud 
revenue due to the Government. Inasmuch 
as the revenue sale in the Instant case waJ 
for recovery of income-tax and sales-tax ha 
held .that the sale would not have pnonty 
over the mortgage debt. Accordingly it was 
found that the title of the 11th defendant 
was not free of the suit mortgage debt 


0. Aggrieved by this decision, the 11& 
defendant has preferred this appeal. Sri Bala 
Parameswara Kao, the learned counsel fat 
the appellant made two submissions Firstly 
that no reasonable opportunity had been 

g ven to the 11th defendant to establish the 
evenue Sale and secondly that inasmuch 
as this revenue sale was for recovery °* 
arrears of income-tax which accrued prior 
to the date of the mortgage, the revenue 
sale should have pnonty over the mortgage. 

7. I will now consider the validity of 
these contentions. The suit was filed <» / 
19-6-1981 The 11th defendant as well «v 
other defendants were all served on 
61 The Court declared the Ilth defendant 
ex parte as he did not appear in pers°“ S 
by counsel. The other contesting 
filed wntten statements on 4-8-1901. I®* 
were framed on 8-8-1901, and time 
granted for one week to file docmnents 
ft was posted for trial to 1*8-1961. 
while the 11th defe n d an t appears to 
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filed a petiti on for setting aside the order 
declaring him ex parte, and that was order- 
ed. He filed the written statement on 19-8- 
1961. At his instance additional issues were 
framed on 21-8-61 and it was posted for 
trial to 29-8-1961. He wanted an adjourn- 
ment on that day, and the suit was adjourn- 
ed to 30-8-1961. On that day the evidence 
was recorded and arguments were heard 
and judgment was pronounced on 81-9-1961. 
The argument of the learned counsel is that 
the written statement having been filed on 
19-8-1961, the posting of the suit for trial 
on 29-8-1961 hardly gave his client suffi- 
cient opportunity to adduce the necessary 
evidence. It can hardly be denied that liti- 
gants should be given every reasonable 
opportunity to present their case and adduce 
all available oral and documentary evidence. 
But in deciding this question, one should 
have regard to the contentions put forward 
in the written statement ana also the 
grounds on which an adjournment was pray- 
ed for, and if by reason of the refusal of 
adjournment, he was really prevented from 
placing before the Court any tenable plea. 
That is not the case here. Even though the 
Suit was disposed of more than six years 
ago even now no material has been placed 
before this Court to satisfy it that if an 
opportunity was given any evidence _ would 
have been placed before the Court in sup- 
port of his defence. 

*' 8. As already stated in the written state- 

ment the only contention raised was that 
the Revenue sale conferred an absolute title 
free from all prior encumbrances. It was 
not suggested that the arrears of income-tax 
and sales-tax for recovery of which the sale 
was held, accrued prior to the date of the 
mortgage, or that an attachment was made 
of Item 1 prior to the execution of the 
mortgage bond. It is not known on what 
ground the adjournment was asked for on 
29-8-1961. The written statement raised only 
a question of law, and the learned Subordi- 
nate Judge considered it. As the record 
stands it cannot be said that the Subordinate 
Judge when he proceeded to trial on 30-8- 
1981, denied any opportunity to the 11th 
defendant to adduce oral or documentary 
evidence. It is very significant to note that 
the 11th defendant had not even examined 
himself. . The learned Subordinate Judge 
therefore decided the suit after hearing the 
legal contentions advanced on behalf of the 
11th defendant 

9. In this Court, the appellant has filed 
C.MJP. No. 9392/67 for receiving a certified 
•^copy of a letter dated 7-12-19ol by the In- 
. come-tax Officer, Vizianagaram to the Collec- 
tor, Visakhapatnam under Section 46 (2) of 
the Indian Income-tax Act, 1922. In this 
letter the income-tax officer certified that a 
sum of Rs. 4,885-9-0 due from Motumani 
Suryanarayana, the 1st defendant mortgagor 
was in arrears, and that the same may he 
recovered as if they were arrears of land 
revenue under Section 48 (2) of that Act. 


In tho^ affidavit filed for receiving this docu- 
ment, it is alleged that he wanted the sub- 
ordinate. Judge to grant reasonable time to 
substantiate His contention by producing the 
necessary documents from the Income-tax 
Officer, Visakhapatnam and the District 
Collector, Visakhapatnam but it was refused 
and the suit was disposed of on 1-8-1961. 
He had not alleged for what documents he 
wanted the adjournment That is not all. 
In paragraph 6 of the affidavit he stated 
that after the suit was disposed of, he made 
an enquiry in the concerned departments of 
income-tax and revenue departments regard- 
ing the availability of the letter dated 7-12- 
1951 now filed as additional evidence. He 
stated he was diligent but succeeded in 
getting it only in January 1967. He also 
averred that he had a mild heart attack in 
1968 and was advised to take rest, evidently 
to explain the delay in filing this petition 
for receiving it as additional evidence. He 
stated that the said document is very im- 
portant and relevant to substantiate his con- 
tention and may be received. 

10. It is thus clear that even in this 
etition now filed it is not his case, that 
esides this letter dated 7-12-1951 there 

were other documents to establish his case, 
which he would have produced if the suit 
was adjourned or that even after it was dis- 
osed of, he applied for any or all of those 
ocuments or that the concerned officials 
had refused to supply certified copies of 
the same, or how they would substantiate 
his contentions. 

11. Thus the only grievance of the ap- 
pellant is that this letter dated 7-12-51 could 
not be filed by reason of an adjournment 
not being granted and I will presently con- 
sider how this letter even if received would 
not advance his case further. According to 
the 11th defendant even now there is no 
other evidence which he was precluded from 
placing before the Court then or now. To 
call for a revised finding after giving an 
opportunity to adduce additional evidence in 
these circumstances, would serve no useful 
purpose. I cannot therefore hold that the 
refusal of the Subordinate Judge to adjourn 
the suit beyond 30-8-1961 resulted in any 
prejudice to the appellant or prevented him 
from adducing any useful evidence. 

12. I shall now advert to the main con- 
tention. The argument of the learned coun- 
sel is that if income-tax fall into arrears or 
accrued prior to the date of a mortgage and a 
sale is held for the recovery of such arrears 
of income-tax though it bo after the mort- 
gage that sale should prevail over the mort- 
gage. In other words, the priority given to 
Crown debts over other unsecured debts 
will prevail even against a secured debt if 
the arrears of income-tax accrued prior to 
the mortgage. For this argument the learned 
counsel reued on Builders Supply Corpora- 
tion v. Union of India, AIR 1965 SC 1061. 
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In that case as would appear from the facts 
extracted in the Judgment, the only ques- 
tion for consideration was whether a simple 
money decree-holder could claim pnonty 
over the arrears of income-tax because he 
obtained an attachment of certain moneys 
due to the judgment debtor before the in- 
come-tax department took any steps The 
subordinate Judge's Court held that there 
was no pnonty in favour of the department 
but that was set aside by the High Court; 
the decision of the High Court was confirm- 
ed by the Supreme Court. Gajendragadkar, 
C J , speaking for the Court held that the 
provmons of Section 46 of the Income-tax 
Act were construed frequently in our country 
and the consensus of judicial opinion was 
that the arrears of tax due to the State can 
claim pnonty over pnvate debts It was 
also held that Section 46 (2) of the Income- 
tax Act did not deal 171111 the doctrine of 
the pnonty of Crown debts at all but merely 
provided for recovery of arrears of tax due 
from an assessee os if it were arrears of 
land revenue and that that provision could 
not ha said to convert arrears of tax mto 
arrears of land revenue either and that all 
that it purports to do was to indicate that 
after receiving the certificate from the in- 
come-tax officer, the Collector lias to pro- 
ceed to recover the arrears as if they were 
arrears of land revenue It may be noted that 
before the Supreme Court the question now 
for decision before me did not at all arise 
viz, whether and, if so, in what circum- 
stances a revenue sale for recovery of 
arrears of income-tax held subsequent to a 
mortgage could claim pnonty over the 
mortgage? The learned Chief Justice in that 
case approved of the decisions of the 
Madras High Court m Mamckam Chettiar 
v Income-Tax Officer, Madras, AIR 1938 
Mad 360, Bank of India v. John Bowman, 
AIR 1955 Bom 305, Kaka Monamed Ghouse 
Sahib and Co v. United Commercial Syndi- 
cate, 1963-49 ITK 824 (Mad), for the gene- 
ral proposition that in India Courts have 
consistently recognised that arrears of tax 
due to a State can claim pnonty over pnvate 
debts His Lordship expressly disapproved 
that a note of dissent struck in Ramacnandra 
v. Pitchaikamn, (1884) 7 Mad 434, that the 
doctrine that Crown debts would have pno- 
nty, would not universally be applicable In 
AIR 1938 Mad 360 the Full Bench held 
that the Crown has the nght of pnonty in 
payment of debts due to it over all un- 
secured creditors and that where in execu- 
tion of a money decree against a debtor his 
property is sold and arrears of income-tax are 
due by the debtor, the Crown has pnonty m 
respect of this debt and the Court has in- 
herent power under S 151, Cml P. G , to 
order the payment of the Crown debt to the 
Government, on the mere application of the 
Income-tax Officer without having to file a 
suit It was also held that an attachment by 
an unsecured creditor does not confer title 
nor make him a secured creditor. 


13. The argument which was considered 
and rejected by Leach, C J. in the fell 
Bench decision is expressed at p 363 thus 

“The learned Advocate for the petitioner 
then contends that as a pnvate person cannot 
enforce payment without first obtaining a 
decree, the Crown is in the same position. 
The argument is that a pnvate person is i 
governed by the provisions -of the C. P C, ! 
and as there is nothing in the Code wbch 
places the Crown in a different position, 1™ i 
procedure there contemplated must be fol- 
lowed. I am unable to agree This arm- 
meat ignores to special position of tha 
Crown, the special circumstances and the 
Courts inherent powers It cannot be de- 
nied that the Crown had the nght of pno- 
nty in payment of debts due to it It is a 
nght which has always existed and has hep 
repeatedly recognised in India If 
Crown is entitled as it is, to pnor payment 
over all unsecured, the position of secured 
creditors does not arise I see no reason 
why the Crown should not be allowed to 
apply to the Court for an order dnahng 
its debt to be paid out of moneys in Court 
belonging to the debtor, without having to 
file a suit Of course it must be a debt 
which is not disputed or is indisputable la 
this case the debt represents money due to 
the Crown under the Income-tax Act asd 
the demand of the Income-tax Officer isja«. 
open to question. ..... 

The nght to payment being indisputable, jus- 
tice requires that it should be paid- but to tlw 
Crown and formal application for payment 
has been made It seems to me that both 
nght and convenience demand that the 
Court should exercise its inherent powers” 

14. It may, therefore, he noted that the 
Full Bench expressly stated that they were 
considering only the question of pnonty of 
the Crown debts over unsecured creditors 
but not secured creditors. 

15. Gajendragadkar, C J, summed up 
the effect of this decision m AIR 1965 SC 
1061 at p 1066 thus 


*Tn (1938) 6ITR180=AIR 1938 Mad 360, 
a Full Bench of the Madras High Court has 
held that the income-tax debt has pnonty 
over pnvate debts and that the Court had 
inherent power to make an order on the ap- 
plication for myment of moneys due to tne 
Crown. In that connection, the Court held 
that Section 46 of the Income-tax Act is no* 
exhaustive of the remedies of the Crown 
to cover arrears of income-tax and does not 
preclude an application of this nature*. 
The Court further held that it w-** 
also not necessary for the Crown to obtain 
a decree against the assessee or to effect jr 
attachment before making such an ajP."®** 
faon. The application in question had oecn 
made under S 151 of the Code " 


The learned counsel for the appellant Pjofie* 
this passage in support of his conten 
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tiiat if it is established that the arrears of 
income-tax were in fact due prior to the date 
Oi the mortgage the Crown debt would have 
priority, even if the sale for the recovery of 
the Crown debt was held after the mort- 
gage. But there is a big jump in the argu- 
ment as in AIR. 1938 Maa 360 the priority 
ot Crown debt over a secured creditor was 
considered. I am unable to accept the 
effect which the learned counsel attributes 
to the aforesaid passage in the judgment of 
Gajendragadkar, C. J. 

16. On the other hand, that a secured 
creditor would have priority over a purcha- 
ser at a revenue sale held subsequently for 
recovery' of arrears of income-tax has been 
well established. In Kadir Mohideen Marak- 
kayar v. N. V. Muthukrishna Ayyar, (1902) 

ILR 26 Mad 230, it was held that the effect 
of Section 30 of the Income-tax Act of 1886 
corresponding to Section 46 (2) of the In- 
come-tax Act, 1922, is not to convert income- 
tax into an arrear of land revenue, but 
merely to extend the procedure prescribed 
by the Revenue Recovery Act to the recovery 
of -arrears of income-tax their Lordships 
followed the decision reported in (1884) ILR 
7. Mad 434 relating to a sale under the 
Revenue Recovery Act for recovery of 
arrears of abkari revenue and the reason- 
ing on which the decision proceeded. In 
that case the question for consideration 
was whether under the revenue sale, the 
share of the assessee would pass to the pur- 
chaser free of the mortgage encumbrances 
as if the income-tax due from him was reve- 
nue which accrued due in respect of the 
land forming his share in the mortgaged 
property, in which case under Section 2 of 
Act II of 1864 (Revenue Recovery Act) it 
forms the security for the public revenue 
and that question was answered in the 
negative holding that the arrears of income- 
tax had not the effect of converting the in- 
come-tax into arrears of land revenue. In 
Chinnammal Achi v. Saithakkathi, AIR 1935 
Mad 882, certain land was attached and 
sold under the provisions of the Revenue 
Recovery Act for arrears of income-tax but 
prior to it the property was sold by the offi- 
cial receiver and it was purchased by the 
other person. It was held that the revenue 
sale for the recovery of arrears of income- 
tax would not give a higher title to the pur- 
chaser than the owner of the land himself 
would have given if he had alienated the 
property privately when the sale was for the 
enforcement of other dues such as the in- 
come-tax. His Lordship Madhavan Nair J. 
held at p. 883 thus: 

‘‘It is only if the sale is for land revenue 
that the purchaser gets a preferential title 
free from all incumbrances. Such a priority 
does not attach itself to a sale for the en- 
forcement of other dues even if the sale is 
held under the provisions of the Revenue 
Recovery Act.” 

It was accordingly held that since the title 
to the property so for as the appellant (de- 
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co , ncerne d accrued only on 
saM i V ve “ ber > 1 p28 ) i.e., subsequent to the 
the °-^ c ! aI receiver, the title which 

foe plaintiff obtained from the official re- 

tto. tav . e pnprity to the claims of 

jfe' r e ^? n ^ ant > . though the property was 
attached as early as in 1924 ^ 

D&S m&'lgd LJ* 6 99s' J°gS 
SomawaTj. ffi to cffi 
der the effect of a sale for recovery of 
penal assessment under Madras Land En- 
croachment Act 3 of 1905. His Lordship 
held that Sec. 9 of the Act equates the 
penal assessment levied under it to land 
revenue and provides that it may be re- 

? nd , revenue and that the sale 
ot the defaulters property for recovery of 
such assessment passed the property free of 
ali encumbrances as Sec. 42 of the Madras 

theTsale ReC0Veiy Act 2 of 1864 applied to 

. 18 -. , T] . le distinction, therefore, to be borne 
in mind is whether the revenue sale is for 
recovery of land revenue itself, or for re- 
covery of a sum of money which by any par- 
ticular statute is equated to land revenue 
When that is not the case but a statute 
simply enables sums due to the Government 
to be recovered as if they are arrears of 
land revenue, i.e., by resorting to the pro- 
cedure under the Madras Revenue Recovery 
Act, the sale under that Act would not con* 
for a title free of encumbrances. In the case 
of sales held for recovery of arrears of in- 
come-tax, his Lordship Somayya, J., clearly 
held that revenue sales for recover}' of in- 
come-tax would not pass a title free of en- 
cumbrances and followed the decisions in 
(1902) ILR 26 Mad 230 and (1884) ILR 
7 Mad 434. 

19. Having regard to the strong line of 
authority I hold that the sale in the instant 
case for recovery of arrears of income-tax 
subsequent to the mortgage did not have 
the effect of superseding the rights of the 
mortgagee nor giving him any priority over 
the rights of the mortgagee. 

20. In this view the document now 
sought to he filed as an additional evidence, 
even if it is received, would not advance 
the case of the 11th defendant as it only 
indicates that a sum of Rs. 4,885-8-0 was 
due from the first defendant There is no 
evidence on record that the sum for re- 
covery of which the sale was held included 
this particular amount. Even assuming it 
to be so, it does not mean that the sale ad- 
mittedly subsequent to the mortgage gave 
any priority over the mortgagees. 

21. For all these reasons, I agree with 
the decisions of the Court below that the 
11th defendant had not acquired title free 
of the suit mortgage in respect of item No. 1. 

No other point has been argued before me. 

22. In the result the appeal fails and is 
dismissed with costs. 

RSK/D.V.C. Appeal dismissed. 
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FULL BENCH 

P. JAGANMOHAN REDDY. C.J, SATYA- 
NARAYANA RAO. SESHACHALA- 
PATHI, GOPALRAO EKBOTE AND 
KUPPUSWAMI, JJ. 

Clunnappareddigarf Pedda Muthyala- 
reddy, Appellant v. Chmnapparedchgari 
Venkatareday and others. Respondents. 

Appeal No. 101 of 1962, D/-7-12-19B7, 
against decree of Sub-J, Anantapur, In Origi- 
nal Suit No 35 of 1957. 

Registration Act (1908), Ss. 49 (c), 17 — . 
Unregistered partition deed — Though can- 
not be looked [or terms of partition, can be 
looked into for establishing severance m 
status AIR 19G2 Andh Pra 443 Overruled 
and UP. A No 44 of 1963 dated 1-10-19G5 
(Andh. Pra.) Partially Overruled. 

Where a partition takes place, the terms 
of which are incorporated in an unregister- 
ed document, that document is inadmissible 
in evidence and cannot be looked for the 
terms of the partition. It is in fact the 
source of title to the property held by each 
of the erstwhile coparceners. That docu- 
ment, though unregistered, can, however, bo 
looked into for the purpose of establishing 
a severance m status, though that severance 
would ultimately affect the nature of the 
possession held by the members of the sepa- 
rated family who from thence onwards, hold 
it as co-tenaDts. It Is now a well-establish- 
ed principle of Hindu Law that, for a sever- 
ance in status, all that is required is a com- 
munication to the other members of the 
joint family, of an unequivocal intention to 
separate. This comm uni cation of intention 
could be done orally or by a notice In 
wnbng to the other coparceners, or by other 
means depending upon the facts and circum- 
stances of the case If the intention is ex- 
pressed by reducing the same to writing 
such a document, though unregistered, is 
admissible and can be looked into, as long 
as it is not the source of title of any of the 
properties which each of the erstwhile co- 
parceners hold as a result of that partition. 
AIR 1958 SC 708 (713) and AIR 1960 SC 
335 and (1903) ILR 30 Cal 738 (PC), ReL 
on, AIR 1958 SC 199, Explained, AIR 
1965 Andh Pra 274 (FB), held, not in con- 
flict with AIR 1944 Mad 550 (FB), (1912) 
40 Ind App 40 (PC) and AIR 1916 PC 104 
and AIR 1964 SC 136, Ref , AIR 1965 SC 
1591, Disting; AIR 1962 Andh Pra 443, 
Overruled, and L.P.A. No 44 of 1963, D/- 
1-I0-I865 (Andh Pra), Partially Overruled. 

(Para 84) 

Cases Referred: Chronological Paras 

(1965) AIR 1865 SC 1591 (V 52)= 

1968 SCD 44, United Bank of India 
V Lekharam and Co. 85 


(1065) AHl 1965 Andh Pra 274 

E 52) = (1965) 1 Andh WR 884 
B), K. Banna Reddy v. K. Ven- 
tareddi 1, 13. 31, 32, S3, S7 

(1965) L.F.A. No 44 of 1963, D/- 
1-10-1965 (Andh. Pra.) 32,33 

(1964) AIR 1964 SC 136 (V 51) = 

(1964) 2 SCR 033, Raghavamma 
v. Chenchamuia S4 

(1962) AIR 1962 Andh Pra 443 
(V 49) = (1962) 1 Andh WR 230, 
Nookaraju v. Ramamurthl 80 

(I960) AIR 1960 SC 335 (V 47) = 

(I960) 2 SCR 253, Rukmabai v. 
Laxrninarayan 24, 23 

(1958) AIR 1958 SC 199 (V 45) = 

1958 SCR 948, Kirpal Kuar v. 
Ba chan Singh 25 

(1958) AIR 1958 SC 709 (V 45) = 

1959 SCR 479, Naini Bai v. Gita 
Bai 23, 26, S3 

(1948) Am 1948 Mad 26 (V 3^ = 

(1947) 1 Mad LJ 90 Subbu Naidu 
v. Varadaraiulu Naiau 87 

(1946) AIR 1948 PC 51 (V 33) = 

(1946) 1 Mad LI 295, Ram Rat- 
nam v Parmanand 82 

(1946) Am 1946 Mad 534 (V 33) = 

(1946) 1 Mad LJ 454, Koyatti v. 
Imbichi Koya 07 

(1944) AIR 1944 Mad 550 (V 31)= 

ILR (1945) Mad 160 (FB), 

Ramayya v. Achamma I. 28, 31, 

32, 33. 32 

(1942) Affi 1042 Mad 125 (V 29) = 

(1941) 2 Mad LJ 707, Vecra- 
raghavarao v. Gopalrao 28 

(1930) Am 1930 Mad 883 (V 17)= 

ILR 54 Mad 27, Subbarao v. 
Malialakshmamma 23 

(1027) AIR 1927 Mad 830 (V 14) = 

39 Mad LJ 270, Ahobilachariar v, 
Thulasi Ammal 28 

(1916) Am 1916 PC 104 (V 3) = 

ILR 43 Cal 1031, Giraja Bai v, 
Sadashiv DundiraJ 84 

(1912) 40 Ind App 40 = ILB 35 
All 80 (PC), Sura] Nararn v. 

Iqbal Nanun 

(1903) ILR 30 Cal 738 = 30 Ind 
App 139 (PC), Balakishen Das v. 

Bain Narayan Sahu 
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O Chinnappareddy and C. Fadmanabha- 
reddy, for Appellant. Messrs C. Kon- 
diah, R. Subbarao and A. Knshnaiah, for 
Respondents 


P. JAGANMOHAN REDDY, C.Ji— Bad 
Reddy, T., being confronted with having to 
choose between two Full Bench decisions, 
namely, Ramayya v Achamma. AIR 1944 
Mad 550 (FB) and K. Kanna Reddy v K» 
Venkatareday, AIR 1965 Andh Pra 274 (FB), 
both binding on him, dealing with the com- 
bined effect of Sec 49 (c) of the Registra- 
tion Act and Section 91 of the Evidence 
Act, referred the matter to a Dividon 
Bench which in turn referred it Jo a 
Bench. 
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2. The plaintiff who is the first respon- 
dent in the appeal, filed the suit for parti- 
tion of the joint family property and allot- 
ment to him of a half snare, the first second 
and fourth defendants being entitled to the 
other half share. Plaintiffs father Chinna 
Muthyalareddy, the first defendant’s father 
Nagi Reddy and the third defendant’s hus- 
band Chinna Nagireddy were brothers and 
were members or a joint Hindu family. 
Chinna Nagireddy, the husband of the third 
defendant; died issueless prior to 1937 and 
SO the third defendant is said to be entitled 
only to maintenance. Plaintiffs father died 
about 40 years before the date of the suit 
First defendant’s father died \Vz years prior 
to the date of the suit leaving two sons, 
viz., the first defendant and Chinna Mutyal 
Reddy who died 10 months before the suit 
leaving a widow, the fourth defendant. The 
second defendant is the widow of first defen- 
dant’s father. Defendants 5 to 7 were add- 
ed as parries as they are co-owners of items 
14 to 17, of the plaint schedule properties. 
The second defendant having died pending 
suit her daughter, the eighth defendant has 
been brought on record as her legal repre- 
sentative. 

0. The plaintiff averred that he and de- 
fendants 1 to 4 have continued joint and 
are continuing as members of a joint family, 
though on account of difference, they have 
been b'ving in separate houses. The plain- 
tiff and the first defendant have each been 
separately enjoying portions of the joint 
family properties for convenience of manage- 
ment for the last three or four years. The 
plaintiff being unwilling to remain joint with 
other members of the family, wanted to 
effect partition and to get separate posses- 
sion, and for that purpose issued a regis- 
tered notice to the first defendant. But the 
first defendant in his reply notice, set up 
a prior partition. It is the plaintiff’s case 
that there was no partition as set up by the 
first defendant, and even if there was a 
prior partition, it was vitiated by fraud and 
misrepresentation and is liable to be set 
aside. 

4. The case of the first defendant, the 
appellant herein, is that the three brothers, 
namely, the plaintiff’s father, the first de- 
fendant’s father and the third defendant’s 
husband, had another brother called Pedda 
Mutyalu Reddy and all the four became 
divided in status about 50 years ago. Pedda 
Mutyalu Reddy took his share and went out 
of the family. The other three brothers got 
in all about 40 acres of land in which alone 
the plaintiff can at best ask for partition. 
He further stated that early in the year 1951 
the plaintiff wanted his share to be sepa- 
rated. Accordingly, there was a pancha- 
namaat which 30 acres of land were allotted 
to each of the plaintiffs, the first defendant, 
the husband of the fourth defendant. On 
24-4-1951, the parties wanted to prepare 
lists to denote the properties which have 
fallen to the share of each in the partition 


which was effected about a fortnight be- 
fore. Three lists were accordingly drawn up, 
and each party was given one list showing 
the property which had fallen to their res- 
pective shares. 

5. The lists given to the first defendant 
and the husband of the fourth defendant 
Were produced. These documents, Exts. 
B-18 and B-19, are unregistered. 

6. The second defendant supported her 
son. The eighth defendant who was brought 
on record as the legal representative of the 
deceased second defendant remained ex 
parte. 

7. The third defendant contended that 
her husband Chinna Nagireddy was entitled 
to a_ one-third share in the joint family pro- 
perties and that she is entitled to inherit 
that share. But if the Court comes to the 
conclusion that she is not entitled to a share 
in the plaint scheduled properties, she pray- 
ed that she may be awarded maintenance 
at Rs. 200 per mensem. 

8. The fourth defendant contended that 
her husband Chinna Mutbyalu Reddy died 
possessed of properties which fell to his 
share under the arrangement in 1951 and 
that on 17-12-1956, she executed a relin- 
quishment deed conveying most of the pro- 
perties allotted to the share of her husband 
to the first defendant. 

9. On these pleadings, the following 
three main issues were originally framed, 
viz.: — 

1. Whether the partition in 1951 between 
the plaintiff and defendants is true, valid 
and binding on the plaintiff? 

2. Whether the predecessors of the plain- 
tiff and the defendants became divided in 
status? 

3. If so, to what share is the plaintiff en- 
titled and in what properties? 

10. The learned Subordinate Judge held 
on the second issue that only Pedda Mut- 
yalureddy became divided from the family 
and that the other predecessors of the plain- 
tiff and defendants 1 to 4 did not become 
divided in status, and continued to be mem- 
bers of a joint Hindu family. On issue 1, 
he held that the recitals in Exts. B-18 and 
B-19 would clearly go to show that on the 
date on which they were executed the 
properties were actually divided between 
the three brothers as stated therein, and con- 
sequently the oral evidence of defendants 1 
ana 2 that Exhibits B-18 and B-19 came 
into existence 2 months after the partition 
is clearly inadmissible. After pointing out 
certain discrepancies between the allegations 
in the written statement and the dales on 
which Exts. B-18 and B-19 are alleged to 
have been executed, he held that these un- 
registered partition deeds are inadmissible 
in evidence for proving division by metes 
and bounds, as contended on behalf of the 
defendants, and that being so, the oral evi- 
dence of D.Ws. 1 to 9 is also hit by S. 91 
of the Evidence Act and is clearly inadmis- 
sible. The finding accordingly on this issue 
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was that the parti bon in 1951 between the 
lainhff and the defendants is not true and 
mding on the plaintiff. On the additional 
issues 1 and 2 which relate to the claim of 
the third defendant for a one-third share of 
maintenance, he held that inasmuch as tha 
third defendant’s husband died long pnor 
to 1937, she is entitled only to maintenance, 
and awarded her maintenance at Rs 50 per 
month for life from the date of suit and 
a family house for her to live in or in the 
alternative, directed payment of Rs 2,000 in 
cash towards her separate residence On 
issue 3, he held that all the properties ac- 
quired by the first defendant’s father after 
Pedda Mutyalu Reddy went out of the 
family, are also joint family properties which 
are cable to be partiboned. In the result, 
he decreed the plaintiff's suit for a half 
share in the plaint scheduled properties and 
also in the house built by the plain tiff in the 
family vacant site The first defendant and 
the eighth defendant were held enbtled to 
5/12th and l/12th shares each. 

11. The Court below directed each party 
to bear its own costs Aggrieved by the 
judgment and decree, the first defe n d an t has 
preferred tha above appeal. The plaintiff 
has filed a memorandum of cross-objecbons, 
objecting to the disallowance of costs 

12. It may be stated hero that Exts. B-18 
and B~19, besides being unregistered, were 
also unstamped. But subsequently they 
were impounded and stamp duty and penalty 
were collected on 21-10-1961 and thereafter 
received in evidence in November 1961. 

13. The learned Advocate for the appel- 
lant, Sn Ramachandrareddy, contends that 
there is really no conflict between the two 
Full Bench decisions, as explained by the 
latter Full Bench in AIR 1965 Andh Pra 
274 (FB) (supra) because in both the Full 
Bench cases, it was held that non-registra- 
tion of a document which Is required to be 
registered under Sec. 17 (1) (b) of the Re- 
gistration Act makes the document inadmis- 
sible m evidence under CL (c) of Sec 49 
of the Regis trabon Act, even though such 
a document can be used for a collateral pur- 
pose and that oral evidence can be adduced 
to establish that there was a disruption m 
status of the jomt family. He contends that 
in such an event, no suit can he for a par- 
tition of the property on the basis that it 
was stiff Joint family property, when in fact 
it has ceased to be so alter which it is held 
by the erstwhile members as co-owners 

14. Shri Bhujangarao, on the other hand, 
contends, firstly, that a partition involves 
the whole of the process and. Is one single 
transaction beginning with division in status 
and ending with the physical division of the 
properties by metes and bounds, and conse- 
quently, Exts. B-18 and B-19 cannot be look- 
ed into" even for proving division in status, 
and even if the documents can be looked 
into for the purpose of showing that there 
was severance in status, they c anno t be 


looked into for ascertaining the nature of 
the possession or the change in the nature 
of the possession subsequent to the date of 
those documents, and secondly, that oral 
evidence is inadmissible even to prove the 
factum of partition and much less to prove 
the terms thereof, 

15. But before we consider these sub- 
missions, it is necessary at the outset to deal 
with the contenbon that Exts. B-18 and 
B-19 have not been proved to have been 
executed nor does the oral evidence adduced 
in the case establish that they were in fact 
executed by the parbes as alleged by the 
defendants. If in fact the execution of 
these two documents cannot be held to be 
proved, then oral or other evidence m proof 
of severance of status and partition of the 
joint family property by metes and bounds 
will become admissible It Is, therefore^ 
necessary to consider this question first and 
give a finding thereon before we proceed to 
the other fluesbons raised and argued be- 
fore us (After considering the evidence in 
paras 16 and 17, the judgment proceed- 
ed — Ed.) 

18. There is no reason to doubt the evi- 
dence of DWs 2 and 3 in any case who 
are the attesting witnesses While we agree 
with the learned Subordinate Judge that 
Exhibits B-18 and B-19 were executed by 
the plainbff, the first defendant and his 
younger brother, we cannot accept tho evi- 
dence of the witnesses for further establish- 
ing that the division of the properties had, 
in fact, taken place two montlis earlier to 
the execution of these documents. 

19 It now faffs for consideration whe- 
ther Exts, B-18 and B-19 reouire to be re- 
gistered, and If so, whether they are admis- 
sible in evidence and to what extent? 

20. We extract below the relevant por- 
tions of Exhibit B-18 for ascertaining the 
nature and effect of that document. 

"Partition deed (Vibhaga Dastavoju) en- 
tered into on 24-9-1951 by Cbiaoappazeddi- 
pan Nagi Redd/s sons (l) Pedda Muthyalu 
Reddy: (2) C hinna Muthyalu Reddy and (3) 
Mutyalayya's son Venkatareddy, residents of 
the village of Ramarajupalli. 

Till now we have been continuing as mem- 
bers of a jomt family and as we are now 
unwilling to continue as such, we have, as 
per the advice given by respectable persons, 
divided the movable and immovable proper- 
ties belonging to us, into three equal shares 
and the particulars thereof are as follows*. .* 
The document then goes on to divide the 
agricultural lands and houses, makes adjust- 
ments in money for any unequal divisions 
and divides the debts It also makes provi- 
sion for maintenance for junior paternal 
uncle’s wife and ends up in these words 

“To this effect Is this deed for partition 
entered into by us as of consent" 

Ext B-19 is an exact copy of Ext B-18. 

21. It Is seen that Ext B-18 Is nota 
mere partition list, it is a partihon deed 
whereby the parties have divided tho 
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moveable and immoveable properties into 3 
equal shares as stated in the document. It 
is also described as a partition deed in the 
document itself. Thus, there cannot be any 
doubt that the document Exhibit B-18 is a 
regular partition deed and is, therefore, com- 
pulsorily registrable under Sec. 17 (1) (b) 
of the Registration Act. The same objection 
also applies to the admissibility of Ext. B-19 
which is in identical terms. The document 
which is not produced by the plaintiff is 
also a counterpart of Exts. B-18 and B-19 
containing similar terms. All these three 
counterparts constitute collectively a parti- 
tion deed, compulsorily registrable under 
Section 17 (1) (b) of the Registration Act. 

22. Under Section 49 (c) of the Regis- 
tration Act, no document required by S. 17, 
to be registered shall be received as evi- 
dence of any transaction affecting such pro- 
perty unless it has been registered. _ The 

roviso further says that an unregistered 

ocument affecting immovable property and 
required to be registered, may be received 
as evidence of a contract in a suit for spe- 
cific performance or as evidence of part per- 
formance of a contract for the purposes of 
Section 5S-A of the Transfer of Property 
Act or as evidence of any collateral transac- 
tion not required to be effected by a regis- 
tered instrument. (Emphasis ours.) The 
question is whether Exhibits B-18 and B-19 
which require to be registered but are not 
registered could be received in evidence to 
establish severance in status of a joint Hindu 
family, and even apart from the document, 
whether oral evidence can be adduced under 
S. 91 of the Evidence Act not only to estab- 
lish the division in status but also the nature 
or factum of possession. 

23. It has been held in a series of deci- 
sions that an unregistered partition deed can 
be looked into for the purpose of finding out 
whether there has been severance in status. 
It is unnecessary to refer to all of them in 
view of the categorical pronouncement of 
the Supreme Court in Naini Bai v. Gita 
Bai, AIR 1958 SG 708. In that case, it was 
argued that Exts. D-52, D-53 and D-55 
were not admissible in evidence even for the 
limited purpose of showing separation in 
estate. The question, therefore, was whether 
those documents purport or operate to create, 
declare, assign, limit or extinguish, whether 
in present or in future, any right, title or in- 
terest, whether vested or contingent, of the 
value of one hundred rupees and upwards, 
to or in immovable property” within. the 
meaning of Sec. 17 (1) (b) of the Registra- 
tion Act, It was held that those documents, 
in so far as they seek to establish a division 
in status, which can be established by any 
other evidence than by a registered instru- 
ment, could not fall within the mischief of 
Section 17 (1) (b) as it does not affect im- 
movable property. At p. 713, Sinha J. (as 
he then was) said: 

"Partition in the Mitakshara sense may be 
only a severance of the joint status of the 


members of the coparcenary, that is to say, 
what was once a joint title has become a 
divided title though there has been no divi- 
sion of any properties by metes and bounds. 
Partition may also mean what ordinarily is 
understood by partition amongst co-sharers 
who may not be members of a Hindu co- 
parcenary. For partition in the former sense, 
ff is .not necessary that all the members of 
the joint family should agree, because it is 
a matter of individual volition. If a co- 
parcener expresses his individual intention 
ip unequivocal language to separate himself 
from the rest of the family, that effects a 
partition so far as he is concerned, from the 
rest of. the family. By this process, what 
was a joint tenancy has been converted into 
a tenancy in common. For partition in the 
latter sense, of allotting specific properties or 
parcels to individual coparceners, agreement 
amongst all the coparceners is absolutely 
necessary. Such a partition may be effected 
orally but if the parties reduce the transac- 
tion to a formal document which is intended 
to be the evidence of the partition, it has 
the effect of declaring the exclusive title of 
the coparcener to whom a particular pro- 
perty is allotted by partition and is, thus, 
within the mischief of Section 17 (1) (b), the 
material portion of which has been quoted 
above. But partition in the former sense of 
defining the shares only without specific 
allotments of property has no reference to 
immovable property. Such a transaction 
only affects the status of the member . or 
the members who have separated themselves 
from the rest of the coparcenary. The 
change of status from a joint member of a 
coparcenary to a separated member having 
a defined share in the ancestral property 
may be effected orally or it may be Drought 
about by a document. If the document does 
not evidence of any partition by metes and 
bounds, that is to say, the partition in the 
latter sense, it does not come within the pur- 
view of Section 17 (1) (b) because so long 
as there has been no partition in that sense, 
the interest of the separated member conti- 
nues to extend over the whole joint pro- 
perty as before. Such a transaction does not 
purport or operate to do any of the 
t hi n gs referred to in that section. 
Hence, in so far as the documents 

referred to above are evidence of partition 
only in the former sense, they are not com- 
pulsorily registrable under Section 17 and 
would, therefore, not come within the mis- 
chief of Section 49 which prohibits 
the reception into evidence of any docu- 
ment “affecting immoveable property”. It 
must, therefore, be held that those docu- 
ments have rightly been received in evi- 
dence for that limited purpose.” 

24. In Rukmabai v. Laxminarayan, AIR 
1960 SC 335, Subbarao J. (as he then was) 
emphasised this aspect in one sentence, 
when he said at page 338: 

"Doubtless an unregistered document can 
effect separation in status." 
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25. As against tins it Is suggested that 
a decision of the Supreme Court in Mst. 
Kirpal Kuar v Bachan Singh, AIR 1958 
SC 199 sounds a different note; but wo 
think not. That was not a case of parti bon 
of the joint Hindu family property, but was 
a case where an attempt was made to get 
round the inhibition contained in Section 49, 
by seeking to prove the nature of posses- 
sion subsequent to the document. In that 
case. Ham am Kaur, the widow of one Ram 
Ditta, was in possession of the properties of 
Ram Ditta after his death and had them 
mutated m her name. She purported to 
make a gift of half of the lands to her 
daughter on the occasion of the latter’s 
marriage Thereafter an attempt was made 
to obtain a mutation of the settlement 
records showing the daughter as the owner 
of the lands which due to the objection of 
the collaterals, was refused. This gave rise 
to civil and criminal litigation, but subse- 
quently on 6-2-1932, a document was exe- 
cuted by Hamam Kaur whereby she agreed 
that the lands would belong to her for her 
life and aften her death to her daughter for 
the latter’s life and that none of them would 
be entitled to sell or mortgage the lands. 
This document was never registered. In 
1939, Hamam Kaur again made a gift, this 
time of the entire lands to her daughter, 
and the latter thereafter obtained a muta- 
tion of the settlement records shewing her 
as the owner of the lands in the place of 
Hamam Kaur. The suit was filed by some 
of the collaterals against Hamam Kaur, her 
daughter and another for a declaration that 
the gift of the lands by Hamam Kaur to 
her daughter and the mortgage of 1936 
effected subsequently, were illegal and wcto 
not binding on the collaterals who were 
then reversionary heirs of Ram Ditta. In 
the suit, Hamam Kaur set lip a plea of 
adverse possession. The plaintiffs contended 
that even though the agreement of 6-2-1932, 
though not admissible m evidence in the 
absence of registration to prove that Hamam 
Kaur and her daughter had only life estates 
in the lands, was admissible to show the 
nature of her possession and that it showed 
that her possession was not adverse. The 
High Court held that the agreement of 6-2- 
1932 was admissible in evidence to prove 
the nature of Hamam Kaur’s possession of 
the lands though it was not admissible to 
jirove title, as it was not registered, and 
since it showed^ that Hamam Kaur’s posses- 
sion was permissible and not adverse the 
plea of adverse possession fads. Sarkar, J, 
who spoke for the court observed at p. 203: 

“In the present case Hamam Kaur had 
been in possession before the date of the 
document and to admit it in evidence to show 
the nature of her possession subsequent to 
ft would be to treat it as operating to 
destroy the nature of the previous posses- 
sion and to convert what had started as 
adverse possession into a permissive posses- 
sion and therefore, to give effect to the 


agreement contained in it which admittedly 
cannot be done for want of registration. To 
admit it in evidence for the purpose soujht 
would really amount to getting round the 
statutory bar imposed by Section 49 of the 
Registration Act.'’ 

20. In our view there is nothing in this 
case which militates against the decisions 
in AIR 1958 SC 706 (supra) and AIR I960 
SC 335 (supra) which are authorities for the 
proposition that an tmregisterd document 
can effect a severance in status, and to 
that extent does not require to be regis- 
tered under Section 17 (1) (b) If as stated 
by the Supreme Court, tne document does 
not require to be registered under S 17 (1) 
(b) to effect severance in status, the further 
question whether it is admissible under S. 49 
and if so. to what extent would not ansa 
for consideration, inasmuch as every parti- 
tion would involve a severance of status 
though every severance in status need not 
involve a physical division of properties, 
winch unlike in the case of division of status, 
is mainly dependent on an agreement be- 
tween the coparceners. 

27. If the documents can be looked into 
for the purpose of coming to the conclusion 
that there has been a severance in status 
and the severance of status is thereby esta- 
blished, the parties thereafter cease to be 
members of the Joint family and hold the 
property only as co-owners If authority 
were necdetl for this proposition, which is 
so well established, reference may he made 
to a decision of the Pnvy Council in Bafa- 
kisben Das v. Ram Narayan Sahu, (1903) 
H.R 30 Cal 738 (PC). It follows therefore 
that after the severance of status, any suit 
for partition can be filed by the plaintiff 
only as a co-owner and not as a member 
of the Joint Hindu family and accordingly 
the suit filed in the instant case by the 
plaintiff as a member of the joint family 
will not be maintainable. 

28. Reliance, however fs placed on the 
decision of the Full Bench of the Madras 
High Court in AIR 1944 Mad 550 (FB) 
(supra). In that case the facts were the 
respondent filed a suit for recovery from the 
brothers of her deceased husband’s pro- 
perties which she alleged had fallen to his 
share on partition. The properties in the 
suit admittedly had formed part of the 
estate of the joint family. The plaintiff's case 
was that the partition was effected on 1-8- 
3934 that her husband obtained possession 
of the properties which were allotted to 
him ana remained in possession until fas 
death on 11-8-1938, that after his death, 
fas brother trespassed on the land and dis- 
possessed her. It transpired that at the time 
of partition a document had been drawn tip 
and signed by the parties, though this was 
denied by the defendants Whue the 
tnct Munsif held that it merely corn J? r Hf5 
lists of properties which had been allottg 
to the respective coparceners and decreea 
the suit, the Subordinate Judge held th3i 
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the document did constitute a deed of parti- 
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m was in law entitled to “p^ Sn by 
other emdence which he had done. Jhe 
Full Bench held that a division by metes 
and bounds took place before the execution 
or the partition deed, and as the suit pro- 
perty admittedly had belonged to the joint 
iamiiv a change in character must be 
proved Having stated thus, the learned 
<-mel justice observed at page 551: 

”As the agreement for partition cannot be 
proved the Court can only regard the pro- 
perty as still belonging to the joint family", 
ihe words emphasised are said to indicate 
that what the Full Bench laid down was 
that even though a division in status could 
be established, a suit can be filed on the 
basis that the property is still joint family 
property, i.e., that the coparcenary pro- 
perty still existed with rights of survivorship 
and other incidents of joint family. That 
thjs was not the intention of the learned 
Chief Jusb'ce was borne out by the sentence 
immediately following the one which we 
have extracted above made with reference 
to observations of Patanjali Sastri, J., which 
were as will be pointed out by us presendy 
approved by that Full Bench viz., 
■“Moreover, as Patanjali Sastri, J., pointed 
out, one co-owner cannot maintain a suit for 
trespass against another co-owner”. 

This very Full Bench has also affirmed the 
View taken in Subbarao v. Mahalakshtnamma, 
AIR 1930 Mad 883, by a Bench of that 
Court that regard can be had to the terms 
of an unregistered deed of partition when 
it is merely a question of deciding whether 
there has been a division of status. Leach, 
C. J., who delivered the judgment had 
earlier in a Letters Patent Appeal, approved 
of the judgment of Patanjali Sastri J., in 
Veeraraghavarao v. Gopalrao, AIR 1942 
Mad 125, where the facts were almost 
identical with the facts considered by the 
Full Bench. In that case, Patanjali Sastri, J., 
was considering a case where out of 5 
brothers, two Brothers had previously 
separated their shares in the joint family in 
a partition in June 1930 and the other three 


dent’s possessory tide. But this contention, 
which was based on a decision of Ramesam, 
J., in Ahobilachariar v. Thuiasi Ammal, AIR 
1927 Mad 830, was rejected. Patanjali 
Sastri J., observed, AIR. 1942 Mad 125 at 

p. 126: 

“If the partition deed could be used as 
evidence of only a division in status and 
could not be . relied on to show that the 
properties there in question were allotted to 
the share of the plaintiffs husband as held 
by the learned Judge the position would' be 
that the plaintiffs husband and his brother 
were tenants in common of the family pro- 
perties. As pointed out in AIR 1930 Mad 
883, the finding that the partition deed was 
inadmissible to show what property fell to 
each co-sharer must result in the conclusion 
that each cosharer enjoyed an undivided 
share in each item of the properties. In such 
circumstances, even if one co-sharer happen- 
ed to he in sole enjoyment of a particular 
piece of property he could not as it seems to 
me sue in ejectment if another co-owner 
disturbed such enjoyment. He could only 
bring a suit for partition of all the properties 
owned in common or, according to some 
decisions, for joint possession with his co- 
owners”. 

In this view, the learned Judge held that 
the appellant being unable to establish his 
exclusive title to the property in suit on the 
basis of its allotment to his share at a valid 
partition, is not entitled to the relief claim- 
ed by hinr in the suit. The appeal was 
accordingly allowed and the suit dismissed. 

29. It may be noted that the basis upon 
which it was held that a suit for partition 
■would lie was that the properties were own- 
ed in common or that the plaintiff was in 
joint possession with his co-owners. In other 
words, the partition deed which can be 
used in evidence for proving severance in 
status would have the effect of converting 
the joint tenancy of the coparceners into a 
tenancy in common of co-owners. Leach 
C. J., while approving the correctness of the 
view expressed by Patanjali Sastri, J., had 
used the sentence- quoted earlier, upon 
which an argument destructive of the very 


brothers, viz., the appellant, the respondent emphatic approval of the basis of Patanjali 
and one Subbarao, continued joint till 20-5- Sastri J.’s decision is sought to be based. 


1932, on which date the properties held by 
them jointly till then were divided between 
them under a document marked Ex. A. The 
learned Judge held this document to require 
registration as falling within Sec. 17 of the 
Registration Act, and being unregistered was 
held to be inadmissible in evidence. It was 
contended before him that even if the docu- 
ment was inadmissible, it was still open to 
the Court to take into consideration the 
subsequent conduct of the parties, and as 
both the Courts had found that the respon- 
dent was in exclusive possession for about 
two years after the partition till the appel- 
lant trespassed upon the suit property in 
1934, the decision of the Court below can 
be supported on the ground of the respon- 


We are however of opinion that the sentence 
relied upon by the 1st respondent does not 
have the meaning sought to be attributed 
to it. As stated earlier the learned Chief 
Justice was pointing out that the plaintiff 
could not claim the property as belonging 
to her it having fallen to her husband’s 
share and therefore had to proceed on the 
footing that the property, was not her 
husband’s property. It was in that context 
as negativing the claim of the plaintiff that 
the property belongs to her absolutely that 
the Full Bench remarked that the property 
still belongs to the joint family. In view of 
what has been stated by the Full Bench in 
that judgment it is difficult to hold that the 
learned Judges were of opinion that the 
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property was joint family property in spite 
of the fact that they had earner held that 
there was a severance in status It is fox 
this reason as already pointed out, the 
learned Chief Justice followed the sentence 
relied upon by saying that one co-owner 
cannot maintain a suit a gains t another co- 
owner 

SO This Full Bench decision, however, 
has been subsequently understood differently. 
In some of the decisions, it has been assum- 
ed that where division had in fact been 
effected by an unregistered partition deed 
and the parties were w possession of the 
respective shares allotted to them, the parti- 
tion was to be ignored and the property 
treated as joint Hindu family property, ana 
a suit for partition was maintainable Thus 
a Division Bench of this Court in Nookaraju 
v Ramamurthi, AIR 1962 Andh Pra 413 
after referring to the several decisions held 
tbit the plaintiff represented by his mother, 
to whom specific items of land were allot- 
ted by an unregistered partition deed, could 
mil* tarn the suit for partition of the pro- 
perties as if m law there was no valid parti- 
tion at all. 

31 In AIR 1903 Andh Pra 274 (FB] 
(Supra) what the Full Bench had to oon- 
sitwr was whether oral evidence was admis- 
sible to prove the fact of partition This 
Court dia not consider whether the docu- 
ment m question itself could be looked into 
for the purpose of proving severance m 
status, but having held that oral evidence 
was admissible to prove the fact of partition. 
It excluded that in that event the properties 
would be held by the members of co- 
owners, as such the suit for partition 
brought on the footing that the property was 
joint family property was not maintainable 
In the view we have taken as to the true 
meaning of the sentence in the decision in 
(AIR 1954 Mad 550) (FB), there does not 
appear to be any conflict between the two 
Full Bench decisions Whether the conclu- 
sion that there was severance in status is 
arrived at by looking into the document as 
was done in Ramayya's case, AIR 1934 Mad 
S50 (FB) (Supra), or by considering the oral 
evidence as was done in K. Karma Reddy's 
case, (AIR 1965 Andh Pra 274) (FB) (Supra), 
the position is that the erstwhile coparceners 
hold the property thereafter as co-owners 
and the suit on the footing that the property 
is still joint family property would not be 
maintainable But as stated above the d«d- 
sion of the Full Bench in Ramayya's case, 
AIR 1954 Mad 550 (FB) (Supra) has been 
interpreted as holding that the prop e rt y is 
still joint family property and in that view, 
a conflict may be said to anse between the 
two Full Bench decisions. 

32. In a subsequent case, L P A. 44/ 
63, D/-1-10-1965, another Bench of this 
Court consisting of Satyanarayana Raja C J, 
and Kumarayya J., considered these two 
Full Bench decisions In the case before 


them also the partition lists were required 
to be stamped and registered. They were 
therefore held to be inadmissible for want 
of stamp and registration and the contro- 
versy turned on the question as to whether 
it was competent for the plaintiff to brag 
a suit for partition of the joint family pro- 
perty On this question, Satyanarayana Raja, 
C. J. said “It therefore the partition hit 
is inadmissible and no other evidence is 
admissible by reason of Section 91 of the 
Evidence Act, then the position would be 
as pointed out by the Full Bench in AIR 
19o4 Mad 550 (FB), that the property must 
be held to be still belonging to 
the Joint family and the only method of 
petting relief is by filing a suit for parti- 
tion”. As the learned Chief Justice consider- 
ed tho facts In that case fell within the 
scope of the Full Bench decision in AIR 
10& Mad 550 (FB) (supra), he held that 
the property in the suit must be held to be 
the property of the joint family and the 
only method of getting relief is for the 
plaintiff to tie a suit for partition, which 
he had done, and so no exception could 
be taken to the maintainability of the suit 
In this view, the Bench confirmed the judg- 
ment of one of us (Seshachalapatht J) who 
held that the suit for partition was maintain- 
able. Before the Bench, it was argued that 
after the Full Bench judgment in Kanna 
Reddy's case, AIR 1965 Andh Pra 274 (FB) 
(Supra) the decision in Ramayya's case, AIR 
l9o4 Mad 550 (FB), was no longer good 
law. But that contention was rejected be- 
cause in its view the Full Bench of this 
Court distinguished the Madras Full Bench 
in these words: 

“In the instant case no attempt is made by 
the defendant to show that any specified 
item of immovable property was allotted to 
him in a partition between Him and the 
plaintiff. If he had made such a claim the 
circumstances of the partition document 
being unregistered would have been an 
insuperable hindrance in his way. Section 91 
of the Evidence Act also could not have 
been successfully called in aid by him be- 
cause what he seeks to prove would be 
a term of an unregistered partition deed 
which comes within the words ‘other dis- 
position of property' occurring m that sec- 
tion But there does not appear to be any- 
thing in the Evidence Act or in the Regis- 
tration Act to prevent him from showing 
that there was in fact a prior partition be- 
tween him and the plaintiff, and that con- 
sequently, the present suit for a fresh parti- 
tion is not competent”. 

33. It is somewhat surprising that an 
important judgment of their Lordships ot 
the Supreme Court in AIR 1958 SC 70S 
(Supra), which is directly in point, does not 
appear to have been brought to the notice 
or Rio Bench in AIR 1962 Andh Pra 443 
(Supra) or the Full Bench in Karma Reddy's 
case, AIR 1965 Andh Pra 274 (FB) (supra), 
or fa L. P. A. 44/63 (Aodh Pro). U tho 
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said decision was brought to the notice of 
the learned Judges who decided those cases 
we have no doubt that following that deci- 
sion it would have been held that there was 
severance in status and the suit by a member 
should thereafter be filed only in his capa- 
city as a co-owner. It may be observed that 
in L. P. A. 44/63 {Andh Pra), the suit was 
actually brought by the plaintiff in the 
second instance as a co-owner and though 
the observation of the Court that the pro- 
perty was joint family property, based on 
the decision of the Full Bench in Ramayya’s 
case, AIR 1954 Mad 550 (FB) (Supra), may 
not be correct, the actual decision that the 
suit for partition was maintainable would 
be open to question. 

34. In our view where a partition takes 
place, the terms of which are incorporated 
in an unregistered document, that document 
is inadmissible in evidence and cannot be 
looked for the terms of the partition. It is 
in fact the source of title to the property 
held by each of the erstwhile coparceners. 
That document, though unregistered, can 
however be looked into for the purpose of 
establishing a severance in status, though 
that severance would ultimately affect the 
nature of the possession held by the mem- 
bers of the separated family who from 
thence onwards, . hold it as co-tenants. It is 
now a well-established principle of Hindu 
law, as held by their Lordships of the 
Privy Council and the Supreme Court that 
for a severance in status, all that is required 
is a communication to tire other members 
of the joint family of an unequivocal inten- 
tion to separate, see for instance, Suraj 
Narain v. Iqbal Narain, (1912) 40 Ind App 
40 (PC), Giraj Bai v. Sadashiv Dundhi- 
raj, AIR 1916 PC 104 and Raghavamma v. 
Cnenchamma, AIR 1964 SC 136. This com- 
munication of intention could be done orally 
or by a notice in writing to the other co- 
parceners, or by other means depending 
upon the facts and circumstances of the 
case. If the intention is expressed by 
reducing the same to writing such a docu- 
ment, though unregistered, is admissible and 
can be looked into, as long as it is not the 
source of title of any of the properties which 
each of the erstwhile coparceners hold as 
a result of that partition. 

35. Sri Bhujangarao, however, sought to 
contend though faintly, that since partition 
involves both division in status as well as 
physical division, it is one transaction and 
if the terms of the partition cannot be prov- 
ed by an unregistered document the divi- 
sion in status cannot also be established. In 

S 3 rt of this contention, he cited United 
of India v. Lekharam S. and Co., AIR 
1965 SC 1591. In that case the defendants 
created an equitable mortgage to secure 
advances made by the plaintiff upto the 
limit of one lakh of rupees as overdraft to 
carry on their business, and that mortgage 
was created by the deposit of two title 
deeds at Calcutta on 11-8-1945. There were 


letters of authority authorising one another 
to deposit the title deeds, and in fact one 
of them by his letter deposited the title 
deeds. This letter addressed to the Manager 
of the plaintiff Bank contained the schedule 
of documents said to have been deposited. 
In those circumstances, their Lordships of 
the Supreme Court held that the letter, upon 
which reliance was placed as creating a 
mortgage was not meant to be an integral 
part or the transaction between the parties 
and was in fact not intended to create an 
interest in immoveable property, and there- 
fore did not require registration. It was 
pointed out that the essential requisite for 
creating a mortgage by deposit of title deeds 
was an intention to create a security and 
that it is a contract between the parties to 
create a mortgage and hence no registered 
instrument is required under Sec. 59 of the 
Transfer of Property Act as in other classes 
of mortgage. At page 1593, it was observed : 

"But if the parties choose to reduce the 
contract to writing, this implication of law 
is excluded by their express bargain, and the 
document will be the sole evidence of its 
terms. In such a case the deposit and the 
document both form integral parts of the 
transaction and are essential ingredients in 
the creation of the mortgage”. 

It may be noted that a mortgage by deposit 
of title deeds can be effected both orally 
or by a deed. Even the creation of the mort- 

f age by a deed would involve the physical 
eposit, which is also an essential requisite 
for the creation of a mortgage of this nature. 
The deposit of title deeds forms an inextri- 
cable part of the transaction, whether it is 
done under an oral contract or by a deed. 
That is not so in so far as partition of a 
joint family property is concerned, where 
a severance in status could be apart from 
the physical division. While the former 
does not involve an agreement of the parties 
the latter does. The case cited, therefore 
does not assist the contention of the learn- 
ed Advocate. 

36. In the view we have taken the un- 
registered partition deed comprised in 
Exs. B-18 and B-19 and the other counter 
part (which was not produced) though 
inadmissible in evidence for want of regis- 
tration, can he looked into for establishing 
severance in status. 

37. The next question for consideration 
is whether oral evidence is inadmissible by 
reason of Sec. 91 of the Evidence Act to ' 
prove even the fact of partition. It was 
argued on the strength of Ramratnam v. 
Paramanand, AIR 1946 PC 51, that notwith- 
standing the rejection of the partition deed 
as inadmissible in evidence, other evidence 
may be admissible to prove the details of 
partition. In that case the plaintiff had sued 
for partition but the defence was that the 
parties having separated previously, the 
laintiff cannot maintain the suit on the 
asis that the properties were still joint. 
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The two unstamped and unregistered memo- 
randa which were produced were held 
inadmissible in evidence for any purpose. 
As such oral evidence was looked into for 
deciding the most Important question whe- 
ther partition had been effected before the 
institution of the suit in December 1939. 
Their Lordships found that a physical divi- 
sion of much of the joint property in 
February 1939, was established and accord- 
ingly dismissed the suit except as regards 
the lands which the defendant admitted to 
be joint In Koyatti v. Imbichi Koya, AIR 
1948 Mad S34, in view of the above deci- 
sion of the Privy Council, a doubt was ex- 
pressed by Samavya J., as to whether the 
Full Bench decision in AIR 1954 Mad 550 


ever, does not preclude, if it Is open to tha 
plaintiff from filing a fresh suit for parti- 
tion of the property as a co-owner nor does 
it prevent the widow, vix, the third defen- 
dant, from filing a suit for her maintenance. 

38. The appeal Is accordingly allowed 
and the suit is dismissed as against defen- 
dants 1 to 8. In view of the dismissal of 
the suit, the decree passed in favour of de- 
fendants including those who have not ap- 
pealed, Is also set aside In the circum- 
stances each party will bear his own costs 
here and in the Court below. The cross* 
objections are dismissed, but without costs. 
RSK/D.V.C. Appeal allowed 


(FBI (Supra), requires reconsideration. This 
doubt of Somayya J„ was not shared by 


iayya ... _ . 

Patanjah Sastn J., delivering the judgment 
of a Division Bench in Subbu Naidu v. 
Varadarajulu Naidu, AIR 1948 Mad 20. It 
was pointed out by Patanjah Sastn, J., that 
the Full Bench was dealing with a suit for 
ejectment and recovety of possession of 
Specific properties where the plaintiff could 
succeed only by proving her bile. The 
partition deed whereby those properties had 
been allotted to her deceased husbands 


AIR 1969 ANDHRA PRADESH 250 
(V 56 C 77) 

FULL BENCH 


P. JACANMOHAN REDDY, C. T„ SESHA- 
JNAI — 


CHALAPATI AND CHINN APT A 
REDDY, JJ. 

Katragadda Ramayya and another. Appel- 
lants v. Kolb Nageswararao and others, Res- 
pondents. 

----- j- .-- -r ,rv t -, . ii Letters Patent Appeal No. 129 of 1963, 

share having been held to be inadmissible D/-25-9-1987. against order of High Court 
for want of resutration, Ac yoght to prove D/4J1-7-1963 in C M.S A. No. 114 of 1959. 


such allotment by other evidence; in other 
words, she sought to prove the terms of 
the partition by means of other evidence. 
This the Full Bench held she could not do, 
having regard to Sec. 91 of the Evidence 
Act. Fatanjali Sastri, J, pointed out 

the oral evidence considered by 

their Lordships was in support of the plea 
that there having been a previous partition, 
the suit *m the present form*. Le., framed 
as one for partition did not lie. In other 
words, their Lordships considered the oral 
evidence to find out whether the fact of a 
partition prior to the suit was established. 
The discussion of the evidence also shows 
that they were considering it only from that 
point of view. As Section 91 of the Evi- 
dence Act excludes oral evidence only in 
proof of the terms and not of its existence 
as a fact of a contract, grant or other dis- 
position of property no reference was made 
to that section m the judgment nor to the 
Full Bench decision which related to its 
applicability.’' 


The Full Bench of this Court In K. Hanna 
Reddy's case, AIR 1965 Andh Pra 274 (FB) 
(supra), also took the view that oral evi- 
dence is admissible to prose the factum of 
partition, though it was not admissible to 
prove the terms of the partition. It is, how- 


<A> GvH p. a (I DOS), S. 43 — Previous 
execution petition dismissed for default for 
non-payment of batta — Subsequent execu- 
tion petition Cannot be treated as revival of 
the previous one, AIR 19G3 Andh Pra 1 
(FB), ReL on — . (Limitaboa Act (1908), 
Art. 182). (Para 8) 

(B) Gvff P. G (I90S), Ss. 48, 40 and 
O. 21, R. 53 — Limitation Act (1908), S.15 
— • Limitation for execution of decree — • 
Order of attachment of the decree by 
another Court under O. 21, R. 53 in exe- 
cution — Period during xvliieh attachment 
subsisted cannot be excluded for purpose of 
limi ta ti on under Section 15, Limita- 
tion Act — Attachment under Order 21, 
Rule 53, does not amount to an injunction 
or order of stay within meaning of Sec- 
tion 15, Limitation Act — Attachment does 
not amount to absolute stay — It Is within 
power of holder of decree sought to be 
executed and holder of decree attached, to 
execute the decree by getting the notice 
withdrawn — Effect of attachment 
by precept under Section 48 indicated* 
AIR 1955 Andhra 229 and AIR 1959 SC 
19S and AIR 1964 Andh Pra 1 (FB), Bel- 
on. AIR 1952 Mad 186 (FB), Ref. 

(Paras 12, 14) 

(C) Civil P. C. (1908), S. 48 — Section i is 


ever, unnecessary to consider this question not controlled by S. 19 of Limitation Act 
* W **■ (ISOS)— limitation Act (1908), Ss. 19, 23(2), 


In tlie view we have taken that the parti- 
tion deed itself is admissible to prme the 
severance in status and in view of the sever- 
ance in status, the suit for partition on the 
footing that the property is still joint family 

property is not maintainable, and will have 

to he dismissed accordingly. Thu, how- EL/LL/A699/68 


Arts. 181 and 182. 

Sub-section (2) of Sec. 29 of the Lind* 
tatiou Act (as amended by Act 10 ot 
makes only Ss 4, 9 to 18 and 22 appb cable 
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to special or local law only to the extent to 
which they are not excluded by such spe- 
cial or local law and the remaining sections 
shall not apply unless they are expressly 
ntado applicable by the special or local law. 

(Paras 19, 20) 

Section 48, Civil P. C. (1908), though 
Incorporated in the general law relating^ to 
procedure, prescribed a period of limitation, 
and to that extent, was a special law within 
the meaning of S. 29 of the Limitation Act. 
This being so, S. 19 of the Limitation Act 
will not apply to it, because that is not one 
of tho sections specified in S. 29 (2) of the 
Limitation Act. (Paras 21, 22, 26) 

Construction of S. 48, C.P.C. and S. 19 and 
Articles 181 and 182 of the Limitation Ach 
would show that they are independent and 
parallel provisions, different in their scope 
^nd object (Para 23), 

Section 48, Civil P. C., not only pre- 
scribes a period of limitation, but also enu- 
merates the contingencies under which that 
period could be extended. One cannot 
therefore, look to other provisions in the 
Limitation Act for extending the penod or 
limitation, unless the Legislature has speci- 
fically intended the application of any ot 
the provisions, such as was contemplated 
under S. 29 (2) of the Limitation Act If 
it was die Intention of the Legislature to 
apply the provisions of Sec. 19 for extend- 
ing die period of limitation under Sec. 48, 
Civil P. C., the Legislature had to speci- 
fically say so, because Sec. 19 provides for 
a fresh period of limitation from the date 
of the acknowledgment which, if applicable 

to Sec. 48, would have the effect of keep- 
ing alive the decree for any number or 
periods of 12 years, as long as the decree- 
holder can manage to get acknowledgment 
from the judgment-debtor. Even if 
word “prescribed” in Sec. 19 of the Limi- 
tation Act is construed to apply to periods 
of limitation prescribed in either special or 
local laws or for that matter even to a 
•period of limitation in a general law, such 
hs the Civil P. G, it is die penod pre- 
scribed for an application for pxecubon. that 
is extended. Though Art 181 refers to 
Sec. 48, Civil P. C., it has not specified 
any application under Sec. 48, Cmi X. y--, 
but only to the period of hmitation under 
Sec. 48 by way of contrast with applica- 
tions for which no penod of limitation is 
provided elsewhere in that schedule. This 
clearly suggests that the period of limitation 
is not fixed for any application under S. 48 
but refers to the period of limitation itself. 
Afl that Art 181 does is to prescribe time 
years’ period for all applications o&er than 
those applications for which no penod of 
limitation is provided elsewhere in the 
schedule or by Sec. 48, Civil P. C. In res- 
pect of the limitation prescnbed in Sec. 48, 
Civil P. G, Art 182 again envisages the 
case of applications for execution of decrees 
or orders of any Civil Court not provided 
for by Art 188 or by Sec. 48, Gvil P. C, 
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Both these Articles, while referring to S. 48, 
are providing for contingencies other than 
those envisaged under Sec. 48. 

(Para 24) 

In either view, namely, whether on the 
basis that Sec. 48, Civil P. C., is a special 
law or on the basis that S. 19, Limitation 
Act and Sec. 48, Civil P. C., are indepen- 
dent and parallel provisions, the scope and 
object of which are different. Sec. 19 of the 
Limitation Act cannot be held to control 
S. 48, Civil P. C. and the acknowledgment 
will not give a fresh period of 12 years 
fixed as the outer limit for filing a fresh 
application for execution of a decree. Case- 
law discussed. (Para 26) 

■(D) Gvil P. C. (1908), S. 5, O. 7, R. 7 
and Sec. 48 — Present execution petition 
asking for treating same as continuation of 
previous E. P. 3/46 — No prayer for 
revival of E. P. 26/40 which was closed by 
reason of A. P. (Andhra Area) Agriculturists 
Relief Act 4 of 1938 — In E. Ps. filed sub- 
sequently but before present E. P„ no 
prayer made for revival of E. P. 26/40 — 
Oral application in present E. P., for revival 
of E. P. 26/40 cannot be entertained — 
What is not asked for or prayed cannot be 
granted. (Para 8) 
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P. JAGANMOHAN REDDY C. J. i Mano 
bai Persbad, ] (as he then was) and 
Kumarayya, J , after hearing fully this 
Letters Patent Appeal, preferred against a 
Judgment of Sharfuddra Ahmed, J., referred 
the case to a Full Bench because act only 
a question as to whether Sec. 19 of the 
Indian Limitation Act, 1908 (hereinafter 
referred to as "the Limitation Act ,) controls 
Sechon 48, Civil P C., but also fn addition, 
other questions of law and fact are involved 
in the case Before wo set out the questions 
of law upon which we are required to ex- 
press an opinion, it is necessary to set out 
briefly the relevant facts Katragadda Raja- 
ratnamma, whose legal representatives are 
the appellants herein filed a suit, O S. 
No 32/35 in the District Judges Court, 
Masuhpatam on the foot of a promissory 
note dated 28-4-1932 and obtained a decree 
on 26-2-1937 for recovery of Rs 4484-11*2 
together with interest and costs against 
defendants 1 and 2, S unlearn Ramakotayya 
and Kolli Seshayya personally and against 
all the defendants from their Joint family 
assets Defendants 1 and 2 died and their 
legal representatives have been brought on 
record, respondents 1 to 3 herein being the 
two sons and widow of defendant No 2 
and respondents 4 to 8 being the legal re- 
presentatives of the 1st defendant. An execu- 
tion petition No 26 of 1940, was filed in 
the executing Court on 2-2-1940, for the 
sale of properties which were attached 
before Judgment That E. P. was, however, 
closed on 19-4-1940, as a consequence or 
an application filed under Section 20 of the 
Madras Agriculturists Relief Act (4 of 1938), 
for scaling down the debt, with a direction 
that the attachment should subsist After 
the scaling down of the debt, the decree 
was amended on 8-4-1941. 

2. It may however he stated that the 
decree-holder in O S 32 of 1935 viz., 
Katragadda Nagaratnamma filed a suit 
O S No 67/33 on the file of the Sub 
Court, Tenali against Devmeni Basavayya 
nnd Devmeni Raghavayya. That suit was 
dismissed with costs. There was an appeal 
against the dismissal of that suit, which also 
was dismissed on &-9-193S (vide Ex. A-8) 
Since the costs were not paid by Katragadda 
Nagaratnamma, the judgment-debtor, Deyi- 


nem Basavayya and Rag! 

67/40 for execution ai_ 
issued by the Sub Court, Tenali, to the Dis- 
trict Judge’s Court, Masuhpatam, for staying 
the execution of the decree m O S No 32/ 
35. This precept was issued on 5-11-1940 
and was served on the Shenstadar of the 
District Court, Masuhpatam on 15-11-1940 
(vide Ex. A-3 (a)) After this precept was 
issued, Nagaratnamma filed E. P. 41/42 in 
O S 32/35 m the District Court, Masuli- 
patam, on 6-3-1942 (vide Ex. A-4). But this 
E P. was returned on the ground that the 
decree in O S 32/35 was attached in 
O. S. 67/33, Sub Court, Tenali. The plain- 
tiff (Nagaratnamma) stated that she had 
put fn a petition in the attaching Court for 
permission to execute her decree Notices 
were directed to be Issued to the Sub Court, 
Tenab, and several adjournments were given 
for payment of batta and for awaiting return 
of those nobces Ultimately, the attaching 
decree-holders (Devmeni Basavayya and 
Raghavayya) were personally served on 
9-11-1942 and the case was posted for 
ascertainment of the result of the petition 
for permission said to have been filed in the 
Tenali Sub Court On 12-11-1942, the Dis- 
trict Judge noted that permission from the 
attaching Court was Dot produced and ac- 
cordingly dismissed E P. 41/42. After the 
dismissal of that E P., the plaintiff filed 
E. P. 3/46 in OS 32/35 (Ex. AS) on 
29-10-1945. But since the decree was still 
under attachment by reason of the precept 
issued by the Sub-Court, Tenali, notices 
under Order 21, Rule 22 to the attaching 
decree-holders and the Judgment-debtors in 
OS. 32/35 were ordered on 29-1-40 But 
ns the batta was not paid, the EL P. was 
dismissed on 1-3-1940 

3 The attaching decree-holders In 
O S. 67/33, filed an Execution Application 
No 54/67 Ex. A-8 praying that the decree 
may be transmitted to the District Munsifs 
Court, Masuhpatam for execution. That ap- 
plication was returned with certain objec- 
tions and in resubmitting the same, the 
attaching decree-holders stated that the pre- 
vious E P., shows that the decree In 
O S 32/35 on the file of the District Court, 
Krishna was attached and the attachment 
was made absolute Some other objections 
also were raised, but they were satisfied Ulti- 
mately, the Court passed the following 
order on 19-3-1947 : 

“I D affixed as gone to Pesaralanka- 
Called absent. Ex parte. Transmit”. 

4 The plaintiff-decree-holder in O S 32/ 
85 filed an Execution Application No 72/49 
Ex. A-8 in the District Court, Krishna, pray- 
ing for transmission of the decree to the Sub 
Court, Masuhpatam for execution, npM 
which the Court ordered on 4-4-1949 
Transmit Notice subject to be taken in the 
Sub Court, Masuhpatam”. After transmission 
of the decree to the Sub Court, Masuhpatam, 
the plaintiff filed E. P. 38/49 (Ex A-7) m 
that Court for execution. The Subordinate 
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objection regarding limitation. After notices 
were^ served, a counter was filed, in which 
the judgment-debtors also took me plea of 
ot limitation. Ultimately the plaintiffs plea- 
der endorsed on 31-S-1949 mat the E. P. 
■was not pressed. The Subordinate Judge dis- 
missed the E. P. and ordered payment of 
costs by the plaintiff to the judgment-debtors 
therein, on the same day, viz., 31-8-1949. 

5. The present E. P. 83/52 was filed 
on 30-8-1952 in the Sub Court, Masulipatam 
witb a prayer for sending for E. P. 3/46 
filed on 29-10-1945 and that the same may 
be continued. It was there stated as fol- 
lows : 

“As this E. P. is a continuation of the 
E. P., dated 29-10-45, there is no limitation. 
Moreover, the defendants (judgment-debtors) 
while alienating some of their properties, 
made the decree-holder believe bom time 
to time that they will pay up this decree- 
debt and promised to do so, and in the sale 
deeds executed by them, they directed the 
vendee to pay this decree debt out of the 
sale price by a specific clause and thereby 
made the decree-holder believe that they 
will discharge the decree debt in that man- 
ner, but ultimately they failed to do so and 
acted contrary to the terms of the sale deeds 
executed by them and thus deceived this 
decree-holder. Hence the period commencing 
from 1939 when they started making the 
alienations will have to be deducted from 
the prescribed period of 12 years. If it is so 
deducted this decree is not barred by limita- 
tion”. 

It is further stated: 

“Apart from this, as this decree was 
attached in execution of the decree in 

O. S. No. 67/33 on the file of the Sub 
Court, Tenali, this decree could not be 
executed. The said attachment was in force 
till the year 1946. For that reason also the 
E. P., dated 29-10-1945 should be revived 
and continued. Hence the rule of 12 years' 
limitation will not apply to the execution 
of this decree. Moreover this decree was 
amended as per Act IV of 1938. The decree 
be executed within 12 years from the 
date of the amended decree.. In these 
circumstances, there is no limitation for the 
execution of this decree”. 

The acknowledgments referred to above are 
Exs. A-9 and A-10, which are sale deeds 
executed in favour of third parties by the 
judgment-debtors in O. S. 32/35. Admitted- 
ly Ex. A-9 sale deed D/-21-12-39, in which 
the alleged acknowledgment is contained, 
was one before the filing of the first E. P. 26/ 
40 (Ex. A2) dated 19-4-1940. Ex. A-10 sale 
deed dated 4-1-1943 is relevant in that it 
contains an acknowledgment whereby judg- 
ment-debtors 2 to 4 (defendants 2 to 4 m 
the suit) while selling their property to 
Yarlagndda Raghavayya and Vemulapafli 
Achayya, acknowledged the decree debt in 
O. S. 32/35 as follows : 
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“Out of the sale consideration. . we 
have received Rs. 2500 by your undertaking 
to pay the same on our behalf to Katra- 

f adda Rajaratnamma Garu towards the 
ecree obtained by her against us in 
O. S. 32 of 35 on the file of the said Dis- 
trict Court, Krishna”. 

It may be noticed that there is no acknow- 
ledgment by the 1st defendant, and as such, 
there is no acknowledgment binding on his 
legal representatives, respondents 4 to 8. 

6. On the above facts, the questions 
raised and argued before this Full Bench 
are as follows : 

1. Whether E. P. No. 83/52 is a fresh 
application or is it merely to revive an 
earlier E. P. viz., 3/46 which was dismissed 
as not pressed. 

2, Whether E. P. 26/40 dated 19-4-1940 
which was closed by reason of Act IV of 
1938 can be revived and proceeded with. 

3. Whether the period during which the 
precept, issued by the Subordinate Judge, 
Tenali on 11-11-1940 to the District Judge, 
Masulipatam, served on the Sheristadar on 
15-11-1940, subsisted can be excluded under 
Section 15 of the Limitation Act for the 
purpose of computing the 12 years outer 
limit prescribed in Section 48, Code of 
Civil Procedure. 

4. If the 5 years 2 months and 21 days, 
i. e., the period during which the precept 
subsisted, cannot be excluded by the appli- 
cation of Section 15 of the Limitation Act, 
whether by reason of acknowledgment in 
Ex. A-10 the decree-holder is entitled under 
Section 19 of the Limitation Act to a fresh 
period of 12 years from the date of the 
acknowledgment, namely, 4-1-1943; and 

5. Whether the execution petition Ex. A-7 
filed on 6-4-1949, which was obviously 
beyond the period of 12 years from the 
date of the decree passed on 26-2-37, regard- 
ing which, notwithstanding an objection by 
the judgment-debtors that it is barred by 
limitation, was dismissed as not pressed on 
31-8-1949, operates as res judicata. 

7. It is apparent from the statement of 
facts that what the appellants are confronted 
with in the execution of their decree is the 
bar of 12 years under Section 48 Civil P. C. 
Admittedly, E. P. 83/52 was filed beyond 
the period of 12 years from the date of the 
decree. Section 48 Civil P. C., is in the 
following terms : * 

“(1) Where an application to execute a 
decree not being a decree granting an 
injunction has been made, no order for the 
execution of the same decree shall be made 
upon any fresh application presented after 
the expiration of twelve years from — 

(a) the date of the decree sought to be 
executed, - or 

(b) where the decree or ary subsequent 
order directs any payment of money or 
the delivery of any property to be made at 
a certain date or at recurring periods, the 
date of the default in making the payment 
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or delivery In respect of which tho applicant 
seeks to execute the decree. 

(2) Nothing in this section shall be deem- 
ed— 

(a) to preclude the Court from ordering 
the execution of a decree upon an applica- 
tion presented after the expiration of the 
said term of twelve years, where the judg- 
ment-debtor has, by fraud or force prevent- 
ed the execution of the decree at some time 
within twelve years immediately before the 
date of the application, or 

(b) to limit or otherwise affect the opera- 
tion of Article 183 of the Fust Schedule to 
the Indian Limitation Act, 1908". 

This section inhibits a Court from passing 
any orders in execution, if a fresh applica- 
tion is presented after the expiration of 12 
years from the date of the decree sought to 
bo executed. There is little doubt that 
E P 83/52 Sled on 30-8-1952 is a fresh 
application, and it was filed long after 12 
ears from the date of the decree, viz., 26-2- 
937 In order to get over this objection, 
the appellants have raised various conten- 
tions viz, (1) that it is not a fresh applica- 
tion but only a revival or a continuation of 
the execution petition No 3/48 which was 
closed, (2) alternatively, if for any reason 
that contention is negatived and E. P. 83/ 
52 is considered to be a fresh application, 
than the bar of 12 years is again sought to 
be got over (a) by the acknowledgment 
contained m the sale deed Ex. A-10, under 
Section 19 of the Limitation Act, (b) the 
inability of tho decree-holder to execute her 
decree by reason of the attachment of that 
decree in execution of the decree in 
O. S 67/33 on the file of the Sub Court, 
Tenali, and (c) that the decree wa3 amend- 
ed as per Act IV of 1938 and accordingly 
the 12 year period should be counted from 
the date of the amendment of the decree 
on 8-4-19 41. 

8 In so far as the Erst question is con- 
cerned, we have little doubt that E.P. 83/ 
52, though the appellants state that it is a 
continuation of E. P. 3/46 filed on 29-10- 
1945, is a fresh application for execution 
within the meaning or Section 43, Civil P. C. 

The whole anxiety of the appellants is to 
save E P. 83/52 from the bar of 12 years; 
as such, they have furnished several grounds 
for getting over that objection. It is clear 
that E. P. 3/46 was dismissed for non-pay- 
ment of batta, on 1-3-1946 and therefore it 

can neither be revived nor can it be said 

that E. P. 83/52 is a continuation of that 
E P In Pmgle Venkata Rama Reddy V. 
Kakarla Buchanna, AIR 1963 Andh Pra 1 
(FB) at p 3, Chandra Reddv. C J, deliver- 
ing the Judgment of the Full Bench of this 
Court consisting of himself, Kumarayya and 
Narasimha, JJ, observed that there is a long 
course of authority for the _ position that 
when once an execution petition is dismissed 
(for default of the decree-holder, it tenrn- 
fniles the execution proceedings and a sub- 
sequent application for the same purpose 


will constitute a fresh application within fla 
meaning of Section 48, that there is no 
question of continuing or reviving a petition 
which has been finally and properly dis- 
missed, that it is a oifferent matter if the 
petition was dismissed without any fault on 
the part of the decree-holder or without 
notice to the parties, and that in such an 
event, the execution petition would be treat- 
ed as one “pending m the eye of law' 
(Vide page 3) Nor can we, on the second 
question, entertain an oral application of 
the learned advocate for the appellants, Mr. 
Dikshitulu, that E P. 26/40 dated 19-4- 
19 10 which was closed by reason of Act IV 
of 1938 to revive and proceeded with the 
execution because it was followed by several 
fresh applications, in none of which did the 
decree-holder pray for revival of E P. 26/ 
40 In the present E. P. also, the specific 
prayer is only for the revival of E, P. 3/46 
ana consequently what is not asked for or 
prayed cannot be granted. 

9. On the third question, the argument 
of the learned Advocate for the appellants 
is that the period during which tho attach- 
ment of the decree in O S 32/35 was con- 
tinued as a result of the precept Issued by 
the Sub Court, Tenali. In execution of the 
decree in O. S. 67/33 should be deducts 
under Sec 15 and if the 5 years 2 months, 
and 21 days is deducted in computing the 
period of 12 years under Section 48, Civil 
P. C, the execution petition 83/52 would 
be well within time. We have already stated 
that the precept Ex. A-3 (a) issued by the 
Tenali Court in execution of tho decree in 
O. S 67/33 was served on the shenstadar 
of the District Court, Masubpatam on 15-11- 
1940. Both the learned Advocates appear to 
have assumed under some misapprehension 
that this precept was issued under Sec 48. 
Civil P. C. On this assumption the learned 
Advocate for the respondents, Sn Srinivasa 
Rao contended that by virtue of the proviso 
to Section 46 Civil P. C. no attachment 
under that precept can continue for more 
than 2 months, unless the period of attach- 
ment is extended by an order of the Court 
which passed the decree or unless before 
the determination of such attachment the 
decree has been transferred to the Court 
by which the attachment has been made 
and the decree-holder has applied for a 8 * * 11 
order for sale of such property. This was 
countered by Mr Dikshitulu for the appei- 
lants who submits that due to the fault or 
the Court, E. P. 41/42 was not proceeded 
with on the ground that there was an attach- 
ment of the decree by the Te n ali Court n* 
O. S 67/33 If the precept could only entu^ 
for two months, then the attachment would 
not subsist on the date when tho decree- 
holder filed E. P 41/42 and the Court 
ought to have proceeded with the execution* 
and that for this fault of the Court in not 
proceeding with the execution of the decree, 
the decree-holder ought not to be made t" 
suffer. It however became apparent during 
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the course of die arguments, when we called 
for the original precept Ex. A-3 (a), that 
the order of attachment was issued under 
Order 21, Rule 53, Civil P. C. and was 
effected by a notice in Form 22 in Appen- 
dix E of the Civil Procedure Code.' This 
form is in conformity with sub-rule (4) of 
R. 53, of Order 21, which is as below : 

"Where the property to be attached in 
the execution of a decree is a decree other 
than a decree of the nature referred to in 
sub-rule (1) the attachment shall be made, 
by notice by the Court which passed the 
decree sought to be executed, to the holder 
of the decree sought to be attached, ^ prohi- 
biting him from transferring or charging the 
same in any way; and where such decree 
has been passed by any other Court, also by 
sending to such other Court a notice to 
abstain from executing the decree sought to 
be attached until such notice is cancelled by 
the Court from which it was sent . 

There is a provision for attachment or 
decrees in Rule 177, of the Civil Rides of 
Practice also, which are apphcable to the 
mofussial Courts in addition to the Civil 
P. C. It provides : 

“ If an order of attachment is made 
it may be as in Form No. 63 or 64 and the 
application shall be adjourned to a fixed day 
for the applicant to apply to the Court or 
if the decree of another _ Court is attached, 
to that Court, for execution of the attached 
decree; and notice may, if the Court thuds 
fit, be given to the holder of the decree.. 
Form 63 of the Civil Rules of P ra( jb ce is ta 
he used for issuing an order of attachment 
of the decree when both the decrees are of 
SLsLrS't, while Form 64 g for attach- 
ment of a decree of another Court. me 
form that would be applicable m esses such 
as the one we are considering is Form 
No. 64. . _ 

10. Both under Form No. 22 in Appen- 
dix E of the Civil P. C and Fonn No 64 
in the Civil Rules of Practice the Court 
whose decree is attached is ^quested to 
stay the execution of the decree until an 
intimation from the Court issuing the notice 
is received cancelling the said notice. Ap 
from this in Form 22 there is a further 
provision tliat the stay of the ewcubon of 
the decree is to continue only 

tion of the said decree 

holder of the decree sought to be executed 
or by his judgment-debtor. 

11. It is obvious therefore that the 
attachment in this case was effected under 
Order 21, Rule 53 ^d has noth np to do 

v with a precept under Section 46, Civil P. U, 
under which the attachment to be effected 

is in Form No. 2 of Appendix E, dating 
the Court in which the property specified m 
a schedule to be annexed thereto, is situate 
to hold the same pending any appheabon 
which may he madefy decree-holder for 
execution of the decree. Tins is to enable 
the decree-holder to apply forfxecution of 
tiie decree within 2 months from the issue 


of the precept in the Court to which, the 
precept was sent. 

12, The attachment in this case, as we 
have already stated, is in Form 22 and 
therefore there is no question of the attach- 
ment ceasing to have effect after 2 months. 
On the other hand, it will continue till the 
happening of one of the contingencies speci- 
fied in Form 22. While no doubt the decree- 
holder was unable to execute the decree as 
long as the attachment in O. S. 67/33 by 
the Tenali Sub-Court continued, it is con- 
tended by Mr. Srinivasa Rao that it is due 
to the fault of the decree-holder, the execu- 
tion could not be proceeded with, because 
the decree-holder could have paid the 
amount to the attaching decree-holders in 

O. S. 67/33 and satisfied the decree or 
could have moved to obtain permission from 
the Tenali Sub Court to raise the attach- 
ment, which is what she had represented to 
the District Court, Masulipatam that she 
would do when an objection to the execu- 
tion was taken by that Court. There is force 
in this contention, inasmuch as attachment 
under Order 21, Rule 53 does not amount 
to an absolute stay because it is within the 
power of both the holder of the decree 
sought to be executed and the holder of the 
decree attached, if they choose, they can 
execute the decree by getting the notice 
withdrawn. The crucial question is whether 
an attachment under Order 21, Rule 53 
satisfies the requirement of Section 15 of 
the Limitation Act in order that the period 
during which the attachment subsisted, can 
be excluded for the filing of the execution 
application. A Full Bench of the Madras 
High Court in Kandaswami Pfllai v. 
Kannappa Chetty, (1951) 2 Mad LJ 668 = 
(AIR 1952 Mad 186) (FB), no doubt held 
that Section 48, Civil P. C., is controlled by 
Section 15 of the Limitation Act In that 
case, an insolvency Court ordered stay of 
execution of the decree on 18-8-1931 under 
Section 29 of the Provincial Insolvency Act, 
and that stay continued till 10-2-1942, when 
the decree-holder filed an I. A. in the said 
E. P. and got permission to execute the 
decree and put the proceeds into Court. 
When two E. Ps. were filed in 1942, they 
were dismissed in limine as having been 
barred by limitation under Section 48 Civil 

P. C. Latex he filed another E. P. and claim- 
ed that it was in time as he was entitled, 
under Section 15 of the Limitation Act, to 
deduct the period from 18-8-1931 to 10-2- 
1942 covered by the stay order given by 
the insolvency Court for which he was not 
responsible. There is *no doubt that & 

of institution of a suit or an application for 
execution of a decree by an. injunction or 
order entitles the plaintiff or the decree- 
holder to exclude the period during which 
that stay or injunction continues, in com- 
puting the period of limitation prescribed 
for any suit or application for execution and 
accordingly the period during which too 
stay of execution of the decree continued. 
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would be an order contemplated by Sec 15 
of the Limitation Act. We are for the pre- 
sent not concerned as to whether Sec. 48, 
Civil P C is controlled by Section 15, 
Limitation Act. The question is whether the 
attachment under Order 21, R. 53, Civil 
P C would amount to an injunction or 
order of stay within the meaning of Sec- 
tion 15 It has been held that it does not 
13. In Soorayva v. Mallayya, 1955 Andh 
WR 299 = (AIR 1955 Andhra 2291, Subba 
Rao, C J and Bhimasankaram, J., held that 
an order made under Rule 53 of Order 21, 
C*v3 P C by the attaching Court is not a 
stay order contemplated by Section 15 of 
the Limitation Act and that the period 
during which the stay subsisted cannot be 
excluded from the period of limitation pres- 
ented for the filing of the execution applica- 
tion In that case also, the order of stay 
issued by the Collector to the District 
Munwf was in terms of Form 22 of Appen- 
ds E of the Civil P C The learned Chief 
Justice after examining the several cases 
whieh were subjected to j'udiaal scrutiny by 
the various High Courts, observed at 
pp S03, 304 (of Andh WR) = (at p. 282 
of AIR) . 


will bo seen from the aforesaid deci- 
sions that the scope of the provisions of 
Section 15 of the Limitation Act is confined 
only to an absolute stay granted by Courts. 
The principle underlying the section is ap- 
parent If the execution of the decree was 
stayed, it would be an unnecessary burden 


section requires an order or an injunction 
which stays the institution of the suit, and 
that in cases falling under Section 15, there- 
fore, the party instituting the suit would by 
such institution be in contempt of Court, 
that if an express order of injunction is 
produced by a party, that clearly meets the 
requirements of Section 15 ana that even 
assumin g that Section 15 would apply even 
to cases where the institution of a suit is 
stayed by necessary implication of the order 
passed or injunction issued in the previous 
litigation, there would be no Justification for 
extending the application of Sec. 15 on tbs 
ground mat the institution of the subsequent 
suit would be inconsistent with the spirit or 
substance of the order passed in the pre- 
vious litigation. Gajendragadkar, J {as be 
then was) observed at p. 205 • 

“It is true that rules of limitation are to 


some extent arbitrary and may frequently 
lead to hardship, but there can he no doubt 


that, in construing provisions of 

equitable considerations are immaterial anc 
irrelevant, and in applying them effect must 
be given to the strict grammatical meaning 
of the words used by them”. 
Subsequently a Full Bench of this Court 
consisting of Chandra Reddy, C.J, Copal®' 
knshnan Nair and Gopalrao Ekbotc, 0 
in Ramarao v. S Ranganaykalu, AIR 1904 


AndhPra 1 (FB), held that clause (b) ol- 
.1) oi Order 21 does not enact an 


Rule 53 (1} < 
absolute rule 


on the decree-holder and an empty formality 
1 ’ ’ ’ ’ *’ ’ to hie execution 


if he should be compelled 

applications at the nsk of his decree other- 
wise getting barred. A decree, which has 
been stayed, cannot obviously be executed. 
So, tmder this section, the period covered by 
the stay order is allowed to be excluded 
from the period of limitation That reason 
cannot hold good if the decree-holder or his 
representative is not prevented from execut- 
ing the decree”. 

After setting out the terms of Older 21, 
Rule 53 it was further stated : 


"But both the holder of the decree sought 
to be executed and the holder of the decree 
attached can, if they choose, execute the 
decree. Their right to execute the decree 
was not affected in any way by the stay 
order. In the circumstances, following the 
aforesaid decisions, we hold that an order 
made under Order 21, Rule 53, Civil Pro- 
cedure Code, by the attaching Court was 
not a stay order contemplated Gy Section 15 
of the Limitation Act and therefore that 
period could not be excluded from the 
period of limitation prescribed for the filin g 
of the execution ayipLcahon". 


proiubihng the execution of 

the decree, that it is a request to the Court 
which passed the decree, to stay execution 
until the two events contemplated by R. 53 
(1) (b) happen, that that being the position, 
it does not in any way affect the right of 
the assignee decree-holder to pursue the 
remedy available to him under O 21, R. 16 
and that it cannot be predicated that an 
attachment destroys the right of an assignee 
decree-holder to apply for execution It was 
further held that the object of Order 21, 
Rule 53 13 to prevent the holder of the 
attached decree from realising and taking 
away the fruits of the decree and to enable 
the attaching creditor or creditors to come 
to the Court which passed the decree to 
apply for execution and thus to safeguard 
the interest of the attaching creditors also 
and that it also appears from Rule 53 that 
all persons interested in the decree attached 
have to approach the Court which passed 
the decree, which means that the claims of 
all persons have to be adjudicated upon only 
by that Court. 


14. Having regard to the above decisions, 
it is apparent that the period during which 
the order of attachment subsisted under 
Order 21, Rule 53, Civil P C, cannot be 
excluded under Section 15, Limitation Act 


The Supreme Court in Siraj-ul-Haq v S C. 
Board of Waqf, AIR 1959 SC 198 also 
held that for excluding the tune under Sec- 
tion 15, it must be shown that the institution 
of the suit m question had been stayed by 
an injunction or order, m other words, the 


15. On the question whether Section 4S 
Civd P. C is governed by Sec 19, Limsta- 
tion Act, at the very outset it may be P 0 " c 7 
ed out, as we have already noticed, that 
Ex. A-10 would amount to an acknowleog 
meat as contemplated by Section 19 It " 
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during the pendency of this Civil Rule pur- 
porting to revise the pay scale of the peti- 
tioner to a slightly better grade than the 
grade he was drawing. We consider that 
such amendments in a case pending before 
the High Court ought not to have been 
resortedto by the Government without 
reference to this Court 

9. In the result we direct that the peti- 
tioner should be paid the 1964 revised scale 
of pay of Rs. 550 — 40 — 830 — (EB) — 45 — 
1,100 as shown at page 104 under the 
publication of the Government mentioned 
above. The rule is thus made absolute and 
tlie petition is allowed with costs. Advo- 
cate’s fee Rs. 100. 

JRM/D.V.C. Petition allowed. 
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(V 5G C 17) 

P. K. GOSWAMI, J. 

Ram Lakhan Rai Choudhary, Petitioner v. 
Raghunath Choudhary and others. Opposite 
Party. 

Criminal Revn. No. 144 of 1965, D/-20-8- 
1968. 


(A) Criminal P. C. (1898), Ss. 14G, sub-sec- 
eons (IB) and (ID), 435, 439— Final order 
under Sec. 146 (IB) — Revision against not 
barred by Sec. 146 (ID) — AIR I960 All 599 
nnd AIR 1959 Cal 366, Dissented from. 

A revision application under Sec. 435 or 439 
against an order passed by a Magistrate under 
Section 146 (IB) is not barred under Sec- 
tion 146 (ID). AIR 1963 Pat 243 (FB). Rel. 
on; AIR I960 All 599 and AIR 1959 Cal 366, 
Dissented from. (Para 4) 

Section 148 (ID) bad to be advisedly insert- 
ed in Section 146 in order to prevent multi- 
plicity of proceedings. The Civil Courts as- 
sistance being requisitioned by the Criminal 
Court as provided for under the Jaw, unless a 
barring provision is introduced in the way it 
is done under sub-section (ID) it would have 
been open to the party aggrieved by the deci- 
sion of the Munsiif to agitate about tne 
correctness of that decision in the nierarcny 
of Civil Courts either by way of appeal or 
by way of revision. Section 148. (ID) there- 
fore, in terms bars appeal, review or re ?" 
sion of the finding of the Civil Court in 
specific terms. The word Review is also 
a pointer that Section 146 (ID) refers only 
to a review before the Civil Court as 
there is no review as such provided t 
under the Code of Criminal Procedure^ ^ 

After the final order is passed under Sec- 
tion 146 (IB) by the Criminal Court, it 
open to an aggrieved party in mi ^PP. P , . _ 
case to invoke the revisional , •, r 

under Sections 435 and .439 of the Code of 
Criminal Procedure. Whether such a P 
tion succeeds or not i s a different > 
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but a Petition cannot be said to be not 
maintainable in law. (Para 4) 

(B) Criminal P. C. (1898), S. 146 — Civil 
Court of competent jurisdiction — Com- 
petency as to territorial and not pecuniary 
jurisdiction is required — ADR 1968 Punj 
301, Dissented from. 


The Magistrate in a proceeding under 
Section 146 of the Code of Criminal Pro- 
cedure has to refer the case to the Court 
of Civil Jurisdiction which is territorially 
competent to deal with the matter and in 
the fitness of tilings the lowest Court in 
the hierarchy of the Civil Courts should be 
the proper Court to which the reference 
should be made. AIR 1963 Pat 252 (FB) 
and AIR 1964 Mys 195 and AIR 1959 All 
467, Rel. on; AIR 1966 SC 1888, Dist; AIR 
196S Punj 301, Dissented from. (Para 6) 

If the competent Court of Civil jurisdic- 
tion has anything to do with the pecuniary 
jurisdiction, the Legislature would have 
certainly made provisions in the section it- 
self for giving the value of the property 
about which the dispute is arising. In the 
absence of any such provision, it is difficult 
to hold that the Court of competent jurisdic- 
tion mentioned in Section 146 has anything 
to do with the pecuniary jurisdiction. The 
matter which is investigated under Sec. 145 
or under Section 146 Criminal Procedure 
Code is only about possession without re- 
ference to right to such possession or to any 
tide to the immovable property. 

(Para 6) 

(C) Criminal P. C. (1898), S. 146 (1) — 
Reference to Civil Court — Magistrate 
should always draw up a statement of the 
case — Mere omission to do so cannot, how- 
ever, be fatal to the validity of the proceed- 
ings. (Para 7) 


Cases Referred: Chronological 

(1968) AIR 1968 Punj 301 (V 55) = 
1968 Cri LJ 971, Maharaj Kumar 
Gajbir Singh v. Maharaj Satbir 
Singh 

(1966) AIR 1966 SC 1888 (V 53) = 
1966 Cri LJ 1514, Ram Chandra 
Aggarwal v. State of Uttar Pra- 
desh 

(1964) AIR 1964 Mys 195 (V 51) = 
1964 (2) Cri LJ 319, Hanumappa 
v. Kondappa 

(1963) AIR 1963 Pat 243 (V 50) = 
1963 (2) Cri LJ 25 (FB), Raja Singh 
v. Mahendra Singh 
(1963) AIR 1963 Pat 252 (V 501 = 
1963 (2) Cri LJ 34 (FB), Ramdutta 
Trivedi v. Shambhu Nath Sinha 
(1960) AIR I960 All 599 (V 47) = 
I960 Cri LJ 1279, Chokheylal 
Moti Ram v. Babulal Behari Lai 
(1960) AIR 1960 Mad 169 (V 47) = 
1960 Cri LJ 489, Rengammal v. 
Rama Subbarayalu Redcfiar 
(1959) AIR 1959 AH 467 (V 46) = 
1959 Cri LJ 912, Sheonath Prasad 
V. City Magistrate Varanasi 


Paras 


S, 4 
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A. LB. 


(1959) AIR 1959 Cal 366 (V 46) = 

1959 Cri LJ 700, Ram Narayan 
Gos^vanu v. Biswanath Goswami 3 


K Lahm and D N. Chandhury, for Peti- 
boner; B M Goswami. for Opposite Party 
(Nos. 1 and 2). 


ORDER r This application In revision Is 
directed against an order passed tinder Seo- 
tion 146 (IB) of the Code of Criminal Pro- 
cedure by the Magistrate, Fust Class, Gau- 
hati, in a Proceeding tinder Section 145 
Criminal Procedure Code The Petitioner 
earlier unsuccessfully moved the learned 
Sessions Judge under Section 435/438 of 
the Code or Criminal Procedure. 


2. _ In this proceeding under Section 145 
Criminal Procedure Code, the learned 
Magistrate passed an order under Sec. 140 
Criminal Procedure Code, referring the 
matter to the Civil Court for a decision. The 
Sadar Mimsiff m due course, after hearing 
the parties, held in favour of the Erst party* 
possession On receipt of this decision from 
the Civil Court, the learned Magistrate 
passed his order declaring the first party to 
no m possession in conformity with the 
decision of the Civil Court and it is this 
order which is being Impugned in this revi- 
sion application and it is also urged by Mr. 
La h m, the learned Counsel for the Peti- 
tioner, that the reference itself was bad and 
that the Sadar Munxifi was not competent 
to entertain the reference inasmuch as the 
property was valued more than the pecu- 
niary jurisdiction of that Court. 

3 At the outset Mr. Lahiri had to face 
a preliminary objection, in that it has been 
urged by the Opposite Party that this ap- 
pli cation under Section 439 Criminal Pro- 
cedure Code is not maintainable in view of 
the provisions under Sec. 148 (ID), which 
may do set outs 

"No appeal shall lie from any finding of 
the Civil Court given on a reference under 
this section nor shall any review or revision 
of any such finding be allowed*. . 

Several decisions of the different High 
Courts have been very fairly placed by Mr. 
Lahiri including those against his conten- 
bon. The Erst decision to which reference 
may be made is AIR 1963 Pat 243 (FB), 
Raja Singh v Mahendra Singh. This was a 
case under Article 227 of the Consbtubon 
and following observations are relied upon 
by Mr. Lahm: 

"The provisions of sub-section (ID) d 
Sec. 146 bar an appeal, review or revision 
under the Code of Civil Procedure, and 
even under the Code of Criminal Procedure, 
only so long as the Magistrate does not pass 
his order in conformity with the decision of 
the Civil Court. This .provision does not 
impose any bar to any review or revision 
of the order of the Magistrate passed under 
sub-section (IB). The High Court can inter- 
fere with the finding of the Civil Court 
under Sections 435 and 439 ctf tho Code of 


Criminal Procedure after the finding fa 
adopted by the Magistrate and the final 
order Is passed. When a revision is pre- 
ferred against the order of the Magistrate 
under sub-section (IB), not only the opera- 
tive order of the Magistrate but the entire 
proceeding including the findings of tho 
Civil Court are before the Court and, there- 
fore, the High Court can, in appropriate 
cases. Interfere with the findings of tha 
Civil Court if they are in flagrant violation 
of the well recognised Principles of law". 
The next decision is AIR i960 Mad 169, 
Rengammal v. Rama Subbarayaln Reddiar. 
wherein the following observabon is relied 
upon by Mr. Lahm to support his conten- 
tion that this application under Section 439 
is maintainable Referremg to Section 140 
(ID) his Lordship observed as follows : 

“This restnebon-is but proper because tha 
findings get merged in the decision of the 
Magistrate and all the grounds that c*n 
be urged against the finding can be urged 
against the finalised decision and if there 
is not such restriction there will be multipli- 
city of proceedings and possiblo conflicting 
revision al orders reducing the whole thing 
to an absurdity". 

Tho first decision which is against Mr. 
Lahiri is AIR 1960 All 599 This was writ 
application and the Court held that no such 

S licabon will ho against an order passed 
er Section 140 Criminal Procedure Code. 
His Lordship Bhargava, J, as ho then was, 
observed as follows: 

"It is clear that neither there can be an 
appeal nor a revision nor review against 
older passed under Secbon 140 Criminal 
P. C.. which means that tho Legislature 
intended these orders to bo final. If the 
Legislature had made those orders final, I 
do not think that tho Petitioners are entitled 
to challe n ge that by means of a Writ Peti* 
bon”. 

The next decision which is cited Is AIR 
1959 Cal S66, Ram Narayan Goswami V, 
Biswanath Goswami, where tho following 
observabon occurs: 


"Tho decision of tho Civil Court on * 
reference under Sec. 149 of the Criminal 
Procedure Code cannot even bo challenged, 
sub-seebon (ID) of Secbon 146 of the Coda 
of Criminal Procedure being a bar. The only 
remedy left would bo to go to a Court w 
competent junsdicbon under snb-sechon (1E1 
of Secbon 149 of tha Coda of CmmnaJ 
Procedure”. 


4. Tho point which now arises for eon* 
^deration is whether an appbeabon under 
Secbon 439 Criminal Procedure Code fa 
absolutely a bar against an order pissed by 
a Magistrate under Section 146 (IB) in vf<T* 
of tha provisions under Section 148 (1DJ- 
Wo have already seen that there are two 
parts in this proceeding under Secbon 1® 
Criminal Procedure Code After the order jo 
tho Erst part viz^ when ho is unable 
decide as to which of tho parties at 
relevant tune was in possession of tha aw- 
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.ject matter of dispute or -when he is of the 
opinion that none of the Parties was in such 
possession, the Magistrate in conformity 
with Section 146 (1) refers all the proceed- 
ings to the Civil Court after drasving up a 
Statement of the facts of the case and inform- 
ing the parties to appear before the Civil 
Court on a date which he himself fixes. The 
proceedings thereafter come back to the 
referring Magistrate with the decision of the 
Civil Court and then he next passes the final 
order in the case in conformity with the 
said decision. Section 146 (ID) had to be 
advisedly inserted in Section 146 in order to 

S mt multiplicity' of proceedings. _ The 
Court’s assistance being requisitioned 
by the Criminal Court as provided for under 
the law, unless a barring provision is intro- 
duced in the way it is done under sub-sec- 
tion (ID) it would have been open to the 
party aggrieved by the decision of the 
Munsiff to agitate about the correctness ot 
that decision in the hierarchy of Civil 
Courts either by way of appeal or by way 
o£ revision. Section 146 (ID), therefore, in 
terms bars appeal, review or revision of the 
finding of the Civil Court in specific terms. 
The word “Review” is also a pointer that 
Section 146 (ID) refers only to a review 
before the Civil Court as there 1 s no review 
os such provided for under the Code of 
Criminal Procedure. Section 146 C.D) there- 
fore, cannot be invoked to be a bar against 
a revision application under Section 435 or 
439 Criminal Procedure Code. After the 
final order is passed under Sec. 14b (ih; 
by the Criminal Court, it is open to an 
aggrieved party in an appropriate case to 
invoke the revisional jurisdiction under Sec- 
tions 435 and 439 of the Code of Criminal 
Procedure. Whether such a petition succeeds 
or not is a different matter, but a petition 
cannot be said to be not maintainable m 
kw. With respect, I agree with ^ observa- 
tions of the Patna High Court in AIR 1?63 
Pat 243 (FB) referred to above. The objeo- 
lion as to the maintainability o£ this applica- 
tion is therefore overruled. 

5. Mr. LahM’s Erst submission regard- 
ing the invalidity of the impugned order is 
that the Sadar Munsiff is not the Court of 
competent jurisdiction to which mis refer- 
ence was made under Section 146 (1) ot 
the Code of Criminal Procedure. Here also, 
he has fairly placed the decisions in his 
favour as well as those against bis contei* 
Ron. Excepting the decision m AIR 19bS 
Punj 301, Maharaj Kumar Gajbir Smgh v. 
Maharaja Satbir Singh, which is m his 
favour, no other authority could be pointed 
out He particularly relies on the following 
observations of the learned Judge : 

•"Competent jurisdiction’ in that provision 
refers, in my opinion to the competency as 
to the territorial _ jurisdiction as well as 
pecuniary jurisdiction”. 

This was, however, a case under Sec. 24 of 
Ihe Code of CSvil Procedure and as such 


this observation appearing in the judgment 
is not of much assistance to the learned 
Counsel. On the other hand, the decision in 
AIR 1964 Mys 195, Hanumappa v. Kond- 
appa, is directlv against the proposition 
advanced. The learned Judge in that case 
observed as follows : 

“The proceedings before the Civil Court 
under Section 146 are not civil proceedings. 
The competency referred to under Sec. 146 
(1) is with reference to territorial jurisdic- 
tion and the conception of Pecuniary Juris- 
diction is foreign to the C rimin al Procedure 
Code”. 

To the similar effect is the decision of the 
Allahabad High Court in AIR 1959 All 467, 
Sheonath Prasad v. City Magistrate Varanasi, 
where the following observation appears : 

“It is impossible to determine the Pecu- 
niary value of the matter which has got to 
be decided by the Civil Court under Sec- 
tion 146, Criminal Procedure Code. The 
Civil Court has not to decide as to which 
party is the owner of the property in dis- 
pute or has a right to possession; it has 
simply to decide as to any, and if so which, 
of the parties, irrespective of merits, was 
in possession of the property in dispute at 
a particular time. A matter like this is in- 
capable of Pecuniary valuation. If there are 
more than one Court having territorial 
jurisdiction it is open to a Magistrate to 
send the reference to any one of those 
Courts”. 

The next decision cited by Mr. Lahiri is 
AIR 1966 SC 1888, Ram Chandra Aggarwal 
V. State of Uttar Pradesh. This was a case 
relating to a proceeding under Section 24 
of the Code or Civil Procedure and the 
following observations of their Lordships 
will make it clear ; 

“The decisions of the Privy Council and 
one decision of this Court which we have 
earlier quoted would warrant the application 
of the provisions of the Code of Civil Pro- 
cedure generally to a proceeding before a 
civil Court arising out of a reference to it 
by a Magistrate under Section 146 (1) of 
the Code of Criminal Procedure. The expres- 
sion “proceeding’ used in this section is not 
a term of art which has acquired a definite 
meaning^. 

This decision is, therefore, not of much 
assistance to the particular point which 
arises for consideration in this case. 

6. The object of the proceedings under 
Section 145 Criminal Procedure Code is of 
a limited character. Chapter XII in which 
this section appears, relates to disputes as 
to immovable property. The object of Sec- 
tion 145. Criminal Procedure Code is to 
prevent likelihood of breach of the peace 
which easts concerning immovable property. 
With tfi at end in view, a summary proce- 
dure has been laid down, to enable the 
Magistrate to conclude the enquiry if posa- 
ble within two months^ from the date of 
appearance of the parties before him . At 
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this stage even the Magistrate in most case3 
may be able to pass his order after perusal 
of the documents and affidavits and hearing 
the parties unless he thinks that it is fit to 
summon and examine persons whoso affi- 
davits have been put m. All this indicates 
an emphasis on the disposal of the proceed- 
ing at an early date When, however, he is 
to act under Section 148 Criminal Procedure 
Code and to refer the matter to the Civil 
Court, his only limitation is that ho has to 
refer it to a competent Court of Civil Juris- 
diction. The expression “competent Court" 
is not defined in the Code That being the 
position, as the Magistrate, has himself to 
fix a date for appearance of the parties in 
the Gvil Court, bo is necessarily required 
to name the Court where the parties have 
got to appear on the date fixed by him The 
question of pecuniary Jurisdiction arises only 
when the Civil Court lias to deal with a 
suit. Section 6 of the Code of Civil Pro- 
cedure is in the following terms: 

“0 Pecuniary jurisdiction. — Save in so 
far as is otherwise expressly provided, 
nothing herein contained shall operate to 
give any Court jurisdiction over suits the 
amount or value of the subject-matter of 
which exceeds the pecuniary limits li any 
of its ordinary jurisdiction”. 

Section 141 of the Code of Civil Procedure 
may also bo read: 

“41. Miscellaneous Proceeding. — The 
Procedure provided in this Code In regard 
to suits shall be followed, as far as it can 
be made applicable, in all proceedings in 
any Court of civil jurisdiction”. 

It will be seen that Section 6 refers to a 
suit and Section 141 itself uses the expres- 
sion “as far as applicable". Mr. Lahlri rely- 
ing on these two sections, contends that 
since the value of the property Is more than 
the pecuniary jurisdiction of the Sadar 
Monsiif, the said Court had no jurisdiction 
to deal with the matter. It Is, however, not 
shown that in an application under Sec 145 
Criminal Procedure Code, the value of the 
property has got to be given. The Magistrate 
is only required to draw up proceedings 
under Section 145 In respect of immovable 
property and there is no reference to the 
value of the property In that section. Even 
if therefore it was necessary to find out the 
pecuniary value of this property, the learn- 
ed Magistrate was unable to come to any 
conclusion regarding the same and such an 
enquiry Is also not permissible under the 
provisions of Section 145 Criminal Pro- 
cedure Code If the competent Court of Civil 
jurisdiction has anything to do with the 
pecuniary jurisdiction, the Legislature would 
have certainly made provisions in the sta- 
tion itself for giving the value of the pro- 
perty about which the dispute is arising In 
the absence of any such provision, it is diffi- 
cult to hold that the Court of competent 
jurisdiction mentioned in Section 148 has 
anything to do with the pecuniary jurisdic- 
tion. The matter which is investigated under 


Section 145 or under Section 148 Criminal 
Procedure Code is only about possession 
without reference to nght to such possession 
or to any title to the immovable property. 
That being the position, the narrow point 
which is the subject matter of the contro- 
versy In a proceeding under Section 145 or 
under Section 146 Cr iminal Procedure Cod* 
does not permit of any differentiation cm 
the basi3 of valuation of the property. I as, 
therefore, clearly of opinion that the Magis- 
trate in a proceeding under S. 145 (S 146?) 
of the Code of Criminal Procedure has to re- 
fer the case to the Court of Civil jurisdiction 
which is territorially competent to deal with 
the matter and in the fitness of things the 
lowest Court in the hierarchy of the Civd 
Courts should be the proper Court to which 1 
the reference should be made. Mr Goswarm, 
the learned Counsel for the opposite party, 
has also drawn my attention to a decision 
In the case of Ramdutta TnvecU v. Shambhn 
Nath Sinha, reported in AIR 1963 Pat 252 
(FB), and the view I have taken receives 
support in that case. The contention of M t. 
Laniri is, therefore, devoid of any sub- 
stance. 

7. Mr. L ahiri then submits that the re- 
ference to the Civil Court was itself bad 
as the learned Magistrate did not draw up 
a statement of the case I do not think 
that this objection has any substance. It is 
clear from the referring order that the 
Magistrate was unable to decide as to which 
of the party was In possession of the pro- 
perty and, as such, ho was competent to 
refer the matter to the Civil Court which 
bo did by wnting a brief order os well as 
forwarding all the records of the case to 
the Civil Court and the Civil Court there- 
after has applied its mind, examined wit- 
nesses, heard parties and given its decisioa. 
It is not shown how the petitioner is prt- 
Judiced by the learned Magistrate bavin* 
not drawn up a statement of the present 
case. Although, it is true that under Sta- 
tion 140 Criminal Procedure Code, the learn- 
ed Magistrate has to draw up a statement 
o! the case, it is always proper that i* 
should do so, but a mere omission to do 
that cannot per se be fatal to the validity ca 
the proceedings. 

8. In the result, the application fa* 
and is accordingly dismissed. 

CWM/D.V.C. Application dismissed 
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The Union of India, Appellant v. Kntian 
Trading Co., LttL, Respondents. 

First Appeal No 80 of 1964, D/-20-9- 

1968, from decision of Sub-L, Lower Assam 
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(A) Civil P. C. (1908), S. 80 — Scope — 
Notice under — Identity of person issuing 
notice and person bringing suit — Held 
there was compliance with S. 80 — Rail- 
ways Act (1890), S. 77 (old). 

Section 80 Civil P. C. is express, explicit 
and mandatory and admits of no implica- 
tions or exceptions. Though the terms of this 
section are to be strictly complied with, that 
does not mean that the terms of the notice 
should be scrutinized in a pedantic manner 
or in a manner completely divorced from 
commonsense. A little commons ense must 
bo imported in the notice under Section 80. 
But the question of using a little common- 
sense arises when the Court deals with the 
question of cause of action and reliefs, but 
there is little scope for the use of common- 
sense where the Court is to consider the 
question of the name of the plaintiff. AIR 
1961 SC 1449, Foil. (Para 7) 

"Where a composite notice under Sec, 80, 
Civil P. C. and S. 77, Railways Act was 
issued by K. Mills, of which M/s. Kuthari 
Trading Co., were the proprietors but the 
suit was filed by M/s. Kuthari Trading Co., 
who were the owners of K. Mills. 

. Held, there was identity of the person 
who had issued the notice with the person 
who had brought the suit and as such tho 
notice fulfilled the requirements of notice 
under S. 80, Civil P. C. (Para 8) 

(B) Civil P. C. (1908), Ss. 96 and 80 — 
Question of validity and propriety of notice 
under Sec. 80 specifically raised in trial 
Court • — ■ Issue not pressed at time of hear- 
ing by lawyer of defendant — « Defendant 
held not barred from raising question of 
validity of notice in first appeal. 

(Para 9) 

(C) Railways Act (1890), S. 72 (Old) — 
Non-delivery of goods — Claim for damages 
Measure of — Onus. 

In a suit brought against a common 
carrier for the loss, damages or non-delivery 
of goods entrusted to him for carrying it is 
not necessary for the plaintiff to prove that 
such loss, damage or non-delivery was owing 
to tiie negligence or cri m inal act of the 
carrier, his servants or agents. The burden 
of proof of absence of negligence is thrown 
upon the common carrier, on the theory 
that the loss or damage to the goods is 
prima facie due to negligence of the com- 
mon carrier. (Para 11) 

Therefore where the goods !n question 
were booked in the railway to the consignee 
and the goods had not been delivered to the 
consignee and the defendant railway had 
not adduced any evidence to prove that 
there was no negligence on bis part, the 
defendant must be held liable to compensate 
tiie plaintiffs for the loss sustained by them 
due to non-deliveiy of the goods in ques- 
tion. (Para 9 ? 

(D) Railways Act (1890), Ss. 72 (old) and 
77 (old) — Claim for non-delivery of goods 


— Quantum of damages — Determination 
of. 


In cases of non-delivery of goods to con- 
signee by the railway, the measure of 
damages is the value of the goods at the 
place of destination in the condition in 
which the carrier undertook to deliver thorn 
at the time when they should have boon 
delivered less the proper charges of trans- 
portation and delivery, if these have not 
been paid by the consignor. The natural and 
probable consequence of the failure of the 
carrier to deliver the goods at the time and 
place they should have been delivered is 
prima facie a loss to the owner amounting 
to the value of the goods at that point. AIR 
1921 Cal 815 and AIR 1965 Pat 408, Eel. 
on * (Para 12) 

But the plaintiffs would not be entitled to 
get more than what they claimed in thoir 
notices under Sec. 80, Civil P. C. and Sec- 
tion 77, Railways Act (Para 15) 

(E) Railways Act (1890), Sec. 72 (Old) — 
Suit for non-delivery of consignment of coal 
— ' Claim for special damages due to closure 
of Mills for want of supply of coal — No 
definite data before Court to show how 
many days Mills Were stopped, what was 
exact loss suffered and whether there was 
any stock of coal or not — Nothing to show 
that railways at time of accepting consign- 
ments knew that goods in question would 
be used for running the Mills — In absence 
of any claim in notices issued by consignee 
for such special damages due to stoppage 
of running Mills and Jack of reliable evi- 
dence on the point, plaintiffs could cot 
claim any special damages — Contract Act 
(1872), S. 72. (Para 17) 


Cases Referred: Chronological Paras 

(1965) AIR 1965 Pat 408 (V 52), 

Bala Prasad v. Union of India 12 

(1961) APR 1961 SC 1449 (V 48) = 

(1962) 1 SCR 560, S. N. Dutt v. 

Union of India 7, 

(1960) AIR 1960 SC 1309 (V 47), 

State of Madras v. C. P. Agencies 7 

(1958) AIR 1958 SC 274 fV 45) = 

1958 SCR 781, Dhian Singh Sobba 
Sindh v. Union of India <3 

(1943) AIR 1943 Bom 138 (V 30) = 

ILR (1943) Bom 128, Chandfulal 
Vadilal v. Govt of Bombay i5 

(1927) AIR 1927 PC 176 (V 14) = 

54 Ind App 338, Bhagchand 
Dagdusa v. Secy, of State ® 

(1921) AIR 1921 Cal 315 (V 8) = 

ILR 47 Cal 1027, Indian General 
Navigation and Railway Co., Ltd. 
v. Eastern Assam Co., Ltd. 12, 17 

(1844) 153 ER 149 = 13 M and W 
360, Jones v. Nicholls 7 


R. EL Goswami, for Appellant; J. P. 
Bhattacharjee and S. N. Meani, for Respon- 
dents. 


PATHAK, J. : The defendant in M. S. 
No. 15/57 has preferred this appeal against 
the judgment and decree passed by the 
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learned Subordinate Judge, L. A. D Now- 
gong-caxnp at Tezpur, by which he 
decreed the plain tdEs-respon dent's suit for 


Es 7410, made up of Rs 6238 being the 

i.i r the i .11 * 


market value of the goods not delivered at 
the rate of Rs 2-12-0 per maund, Rs 219 
as freight claimed for one consignment in 
which goods of one wagon were delivered 
out of two wagons and Rs. 953 as special 
damages for the loss suffered due to 


stoppage of the plaintiffs' mill for want of 
seal which ’ * * * * 


l was caused due to the non-deli- 
very of the coal by the defendant 

3. The plaintiffs case is that they aro 
the owners of Kalyan Rice and Oil Muls at 
Tezpur For running the mill, the p laintiff s 
indented on various dates Assam coal from 
Marghenta, Ledo and Nagimmora Railway 
stations under the North-Eastern Railway, as 
It was then called, under the invoice and 
Railway Receipts as follows : 


1. One wagon No 152SS of II tons (300 
maimds) under Invoice No. 9, R/R 
No 485322 dated 7th August 1956. 

2. Ono wagon No. 15696 of 11 tons (300 
rounds) under Invoice No 10, R/R 
No. 485340 dated 16th August 1956. 

3 One wagon No 80445 of 14 tons 
(S8I maunds) under Invoice No. 2, R/R 
No. 485340 dated 30tli October 1956 

4. Ono wagon No. 15313 of 300 maimds 
tmder Invoice No 5, R/R No. 081584 dated 
18th March 1957. 


8 One wagon No. 22599 of 18 tons 
(490 maunds) under Invoice No. 8. R/R 
No. 020020 dated 30th November 1956 
C Two wagons Nos. 16497 and 177216 
of 12 tons and 18% tons respectively des- 
patched under Invoice No. 30 R/R No 1852 
dated 13th March 1957. 


The total value of the coal in consign- 
ments Nos 1 and 2 above is Rs. 1650 at 
Tezpur market rate at the relevant time. 
The market values of coal m consignments 
in items Nos. 3, 4, 5 and 6 are Rs 1048, 
Rs 825, Rs 1348 and Rs 1367 respectively. 
The plaintiffs paid the price of the goods to 
the consignor coal company in advance and 
thus they are the owners thereof. The goods 
of the above consignments were not deliver- 
ed to the plaintiffs -consignees and therefore 
they servea notices under Section 77 of the 
Indian Railways Act and under Section 80, 
Civd P. C. on the defendant. Accordingly 
they brought the suit for recovery of Rupees 
6238 as the market value of the goods not 
delivered and Rs 1905 for loss suffered due 
to stoppage of the mill for want of coal and 
Rs. 219 as tiro freight realised far the goods 


undelivered of Invoice No. J 
above. 


i in Item 6 


3. Tbe defendant raised various conten- 
tions in the written statement, such as, non- 
semce of valid and proper statutory notices, 
that there was no cause of action for the 
suit, that the plaintiffs have no right to sue, 
that the suit was barred by limitation, that 
the claim was highly excessive and that the 
plaintiffs were not entitled to remote 
damages and so on. 

4. A number of Issues were framed m 
the case The plaintiffs examined four wit- 
nesses and defendants examined one wit- 
ness Both the parties filed certain docu- 
ments which were marked as exhibits in the 
ease. The learned Subordinate Judge decreed 
the suit for Rs. 7410 as stated above 


5. Mr. R. K. Goswanu, the learned 
Counsel appearing for the defendant-appel- 
lant, bn«t raised mainly two points which re- 
quire consideration in this appeal. His first 
contention is that no legally valid notice 
Under Section 80, Civil P. C-, was served 
in the instant case and as such the suit is 
Pot maintainable. On this point, he has 
drawn our attention to Ext 7 and Ext 10 
which are the two composite notices under 
Section 77, Indian Railways Act and under 
Section 80, Civd P. C Ext 7 is a composite 
notice m respect of (l) invoice No 9, R/U 
No 485322 under wagon No 15285 NEKC 
dated 7th August 1950, and (ii) invoice { 
No. 10, R/R 495340 under wagon 
No 15698 NEKC dated 16th August 1950. 

It may be observed that in this notice the 
Value of the goods has been stated to be 
Rs 571-10-0 and the amount of loss sustain- 
ed by the plaintiffs has been estimated at 
Rs 350 and the total claim as value and 
Compensation for the goods of the above 
two consignments not delivered is Rupees 
721-10-0 and tins nobce is dated 29th 
September, 1950 addressed to the Regional 
Superintendent, N. E. Railway, Pandu 
(Assam) and it was given by the Attorney 
m Messrs. Kalyan Rice and Oil Mills, Pro- 
prietor : Messrs. Kuthari Trading Co. 


0. Ext. 10 is a composite notice given 
On behalf of Kalyan Rice and Oil Mills, Pro- 
prietor-. Kuthari leading Co (Private) Ltd, 
and addressed to the General Manager, 
North Eastern Railway, Gorakhpur. In this 
notice, the plaintiffs Have mentioned all the 
above-mentioned six consignments, the goods 
of which were not delivered, including the 
Wagons mentioned In Ext. 7. In Ext. 10, the 
plaintiffs have claimed as follows: 


Per tfca goods of wagons Hot 18285 15638 

• 80445 

, 22593 

. 15318 

. 177281 


Market 

Special 

value 

damages 

Ba. 

Es. 

1650 

500 

1048 

too 

1848 

425 

825 

250 

1157 

480 


Frtlghi 

Bs. 


H8 
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The total claim of the plaintiff in the 
notice is Rs. 8362 (Es. 6238 as the market 
value of the goods, Es. 1905 as special 
damages and Es. 219 as refund for freight 
paid), which is the claim in the suit also. 

7. Mr. E. K. Goswami’s objection to 
these notices is that Ext. 7 is not addressed 
to the proper authorities as required under 
Section 80, Civil P. C. In Ext 10 it has 
been stated that M/s. Kalyan Eice and Oil 
Mills will sue as the plaintiffs or the com- 
plainants. But the suit has been filed by 
M/s. Kuthari Trading Co. (Private) Ltd., 
and as such neither Ext. 7. nor Ext 10 ful- 
fils the requirements of Section 80. Civil 
P. C. and therefore the suit must be dis- 
missed. In this connection, he has relied on 
the decision of S. N. Dutt v. Union of India, 
AIR 1961 SC 1449. In the said decision, the 
Supreme Court has considered its decision 
reported in Dhian Singh Sobha Singh v. 
Union of India, AIR 1958 SC 274, wherein 
at page 281, the following observations 
occur : 

The Privy Council no doubt laid down 
In 54 Ind App 338 — AIR 1927 PC 176> 
that the terms of this section should be 
strictly complied with. That does not how- 
ever mean, that the terms of the notice 
should be scrutinized in a pedantic manner 
or in a manner completely divorced from 
commonsense. As was stated .by 
C. B. in Jones v. Micholls, ( (1844) 153 EH 
149, at p. 150). 'We must import a httte 
commonsense into notices of the kjdq . 
Beaumont, C. J. also observed m Chandtdal 
Vadilal v. Govt of Bombay, ILR (1943) 
Bom 128 = AIR 1943 Bom 138: One 
must construe Sec. 80 with some regard to 
commonsense and to the object with which 
it appears to have been passed « 

The Supreme Court also in AIR 1961 SC 
1449, considered its decision reported m 
State of Madras v. C. P. Agencies, AIR 
1960 SC 1309. After considering the above 
decisions, the Supreme Court held at p. 145Z 
os follows : 

Tt must however he remembered that 
the defect with which this Court was deal- 
ing in these cases was in the matter or c ause 
of action and relief, and this Court pointed 
out that it was necessary to use a little com- 
monsense in such circumstances. Where the 
matter (for example) concerns the relief or 
the cause of action, it may he necessary to 
use commonsense to find out whether Sec- 
tion 80 has been complied with. But where 
it is a question of the name of the plaintitt, 
there is in our opinion little scope for the 
use of commonsense, for either the name 
of the person suing is there in the notice or 
it is not No amount of commonsense wilt 
put the name of the pl aint i ff there, if it i3 
not there”. , „ ■ , 

The law laid down by the Supreme Court 
may be summarised as follows: Section 80, 
Civil P. C„ is express, explicit and manda- 
tory and admits of no implications or excep- 
tions. Section 80 peremptorily requires that 


no suit shall he filed, against the Govern- 
ment or a public officer in respect of any- 
thing done in his official capacity until after 
the expiry of two months from the service 
of a notice in the manner therein prescribed 
stating the cause of action, the name, des- 
cription and place of residence of the plain- 
tiff and the reliefs which he claims. Though 
the terms of this section are to be strictly] 
complied with, that does not mean that the 
terms of the notice should be scrutinized in' 
a pedantic manner or in a manner com- 
pletely divorced from common sense. A 
little common sense must be imported in 
the notice under Section 80. But the ques- 
tion of using a little common sense arises 
when the Court deals with the question of 
cause of action and reliefs, but there is little 
scope for the use of common sense where 
the Court is to consider the question of tho 1 
name of the plaintiff. 


8. In the instant case the notice Ext. 10 
was issued by the Kalyan Rice and Oil Mills, 
P. O. Tezpur, Assam, Pro: Kuthari Trading 
Co. (Private) Ltd., and in the plaint the 
description of the plaintiff is in these terms : 

“Messrs. Kuthari Trading Company Limit- 
ed carrying on business with their Register- 
ed Office at 4 Raja Woodmunt Street, Cal- 
cutta 1, owners of the Kalyan Rice and Oil 
Mills at Tezpur, which is carrying on busi- 
ness at Tezpur, Mouza Mohabnairab in 
District Darrang in Assam”. 

So it appears that the notice under Sec. 80, 
Civil P. C., was issued by M/s. Kalyan Rice 
and Oil Mills, P. O. Tezpur, Assam, of 
which Messrs. Kuthari Trading Co. (Private) 
Ltd., are the Proprietors, ana the suit has 
been filed by Messrs. Kuthari Trading Co. 
(Private) Ltd., who are the owners of M/s. 
Kalyan Rice and Oil Mills, Tezpur. On 
a perusal of tho notice and the plaint, we 
are of the opinion that there is identity of 
the person who has issued the notice with 
the person who has brought the suit In the 
circumstances, we hold that Ext. 10 fulfils 
the requirements of the notice under Sec- 
tion 80, Civil P. C., in the instant case. 

9. . Mr. J. P. Bhattacharjee, tho learned 
counsel appearing for the respondents, has 
raised a preliminary point that the appellant 
in this appeal is debarred from raising tho 
question of the legality of the notice under 
Section 80, Civil P. <X inasmuch as issue 
No. 4 which deals with the validity of tho 
notice under Section 77, Indian Railways 
Act, and under Section 80, Civil P. C., was 
not pressed before the learned Subordinate 
[judge. In paragraph 5 of the written state- 
ment, the defendant challenged the validity 
and propriety of tho notice under Sec. 80, 
Civil P. C., and accordingly an issue was 
framed to the following effect : 

"Whether any valid notices under Sec. 77 
Indian Railways Act and under Section 80, 
Civil Procedure Code, were served? If not, 
whether the suit is bad and not maintam- 
eble?” 
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The defendant specifically raised the ques- 
tion of the validity and propriety of the 
notice under Section 80, Civil P. C., and 
because the issue was not pressed at tha 
time of hearing by the lawyer of tho defen- 
dant that would not, in our opinion, debar 
ths defendant from raising the question of 
tha validity of the notice in a First Appeal. 
Considering all the facts and circumstances 
of the case, we hold that in this appeal tho 
defendant is not debarred from raising the 
uestion of the validity of the notice under 
ection 80, Civil P C , but we have already 
Ik eld that the notice in question is not baa 
pa law. 

10. The neirt point urged by Mr lb K. 
Goswami, the learned counsel for tho ap- 
pellant, is that if tho market value of tha 
goods at tho relevant tuna and place is to bo 
accepted as the measure of compensation 
in thi3 case, then tho railway freight for 
carrying tho goods to tho destination station, 
if aot already paid, and tho handling charges 
nacassary for carrying tho goods from the 
station to the market must be deducted from 
tha market value because it is admitted 
that the market value is determined by taking 
into consideration tho cost pnee, the railway 
freight and the handling and transport 
charges Mr Goswami has referred to tho 
definition of damages in paragraph 383 at 
page 218, Halsbuiy's Laws of England, 
Third Edition. Volume II, which reads as 
follows : 

“Damages may be defined as the pecu- 
niary compensation which tho law awards 
to a person for the Injury he has sustained 
by reason of the act or default of another, 
whether that act or default is a breach of 
contract or a tort, or, put more 'shortly, 
damages are the recompense given by pro- 
cess of law to a person far tho wrong that 
another has done him*. 

In paragraph 404 of tho same volomo, 
tha following passage occurs* 

"Damages normally limited to actual loss* 
Tho measure of damages will normally per- 
mit the recovery of damages in respect of 
damage, injury or loss which arises naturally 
and directly from the act or omission com- 
plained of, but this is to be regarded a» 
establishing a maximum. Where damages are 
capable of computation in money, and the 
damage actually suffered is less than such 
as might naturally have arisen from the act 
or omission complained of, only such dama- 
g« as have actually accrued can be 
awarded." 

In the light of the above, Mr. Goswami has 
argued that a person is entitled for non- 
delivery of goods only to such damages as 
have actually accrued to him. 

II It is proved and admitted in the in- 
stant case that the goods in question were 
booked m the railway to the consignee and 
tho goods have not been delivered to tho 
consignee In a suit brought against a com- 
mon earner for the loss, damages or non- 


delivery of goods entrusted to Mm for carry- 
ing it is not necessary for the plaintiff to 
prove that such loss, damage or non-deh- 
very was owing to the negligence or crimi- 
nal act of the carrier, Ms servants or agents. 
The burden of proof of absence of negli- 
gence is thrown upon the common earner, 
on the theory that the loss or damage to 
tha goods is pnma facie due to negligence 
of the common earner. In the instant case, 
the defendant has not adduced any evi- 
dence to prove that there was no negligence 
on his part In the circumstances, the de- 
fendant must be held liable to compensate 
the plaintiffs for the loss sustained by them 
due to noQ-dehvery of tha goods in ques*J 
bon. 

12. The next point to be considered is. 
how to determine the quantum of compen- 
sation where goods are lost in transit and 
not delivered to tho consignee by tho Rail- 
ways or the common earner. The quantum 
of damages in such cases may be estimated 
by two methods (i) by taking the cost price 
of tho goods ana adding a reasonable 
amount to it by way of loss of profit suffer- 
ed for non-receipt of the goods, (u) by 
taking the market value of the goods at the 
time and place of destination. When the 
damages are assessed according to the mar- 
ket value, the amount which would have 
caused to get them to tho place of delivery 
must be deducted- In other words, the 
measure of damages is tho value of the 
goods at the place of destination in the 
condition in which the carrier undertook to 
deliver them at the time when they should 
have been delivered less the proper charges 
of transportation and delivery, if these have 
not been paid by the consignor. The natu- 
ral and probable consequence of the failure 
of the earner to deliver the goods at the 
time and place they should have been deli- 
vered is pnma facie a loss to the owner 
amounting to the value of the goods at that 
point. These views are supported by the 
decisions in Indian General Navigation and 
Railway Co Ltd. v. Eastern Assam Co Ltd., 
reportal in AIR 1921 Cal 315 and Bala 
Prasad v. Union of India, reported in AIR 
1965 Fat 408 

1*. It has been admitted by P.W. 1, 
Jethmal Benganl, attorney of Kalyan Rice 
and Oil Mills, that the market pnee of goods 
are fixed by calculating the actual cost 
pnee, the commission, freight, handling 
charges, shortage plus a reasonable profit 
This statement is in consonance with the 
common practice and we accept the same. 

14 On a consideration of tha law and 
the judicial pronouncements on the point, it 
is clear that in the instant case the plain- 
tiffs are entitled to get the market value of 
the coal at the relevant time at Teznur less 
the freight charges and handling charges. 
The evidence on the point of market value 
at the relevant time is that of P.W. 3 only 
who stated that in August 1950 to Decem- 
ber 1950 and in January 1957 to April 1952 
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the selling rate of Assam Coal was Rs. 2-11-6 
per maund at Tezpur. There is no evidence 
on the side of the defendant contradicting 
it and as such we hold that the market 
price of coal at the relevant time at Tezpur 
was Rs. 2-11-6 per maund and the plaintiffs 
will he entitled to the compensation at this 
rate. There is no evidence on either side as 
to what would be the approximate handling 
charges for unloading and carrying the coal 
from the station to the market In the 
circumstances, no handling charges can be 
deducted from the market price in the pre- 
sent case. On the facts and circumstances 
of the case, we hold that the plaintiffs are en- 
titled to get damages at the rate of 
Rs. 2-11-6 per maund for the goods not 
delivered less the railway freight that would 
have to be paid for carrying the goods to 
the place of destination. 

15. From Ext 7, it appears that for the 
goods booked under invoice No. 9, R/R 
No. 485322 under wagon No. 152S5 NEKC 
and invoice No. 10, R/R No. 485340 under 
wagon No. 15696 NEKC dated 7th August 
1956 and 16th August 1956, respectively, 
the plaintiffs claimed the value of the goods 
at Rs. 571-10-0 and the loss or damage for 
non-delivery of the goods was estimated at 
Rs. 150 and the plaintiffs’ total claim for 
value and compensation was Rs. 721-10-0. 
For the goods of these two wagons, there- 
fore, the plaintiffs are not legally entitled 
to get more than what they claimed in their 
notice. Ext 7 and for the non-delivery of 
tho goods of these two wagons, we allow 
Rs. 721-10-0 as total compensation to the 
plaintiffs. 

16. Regarding the remaining wagons, the 
total quantity of goods not delivered is 
1,667.8 maunds and .at the rate of Rs. 2-11-6 
per maund, the market value comes to 
Rs. 4,535. The total freight required to be 
paid for these wagons is Rs. 736-7-0. So the 
plaintiffs are entitled to get Rs. 3,798-9-0 
only for the goods of these wagons and for 
the goods of all the six wagons the pl ain t i ff s 
are entitled to Rs. 4,520-3-0. 

17. Next we are to consider the ques- 
tion of special damages. The plaintiffs 
claimed special damages of Rs. 1,905 which 
they alleged they suffered due to closure of 
the mills for want of supply of coal. On a 
consideration of the evidence on record, the 
learned Subordinate Judge has found that 
there is no definite data before the Court 
from the plaintiffs’ side to show how many 
days the mills were stopped, what was the 

- exact loss suffered and whether there was 
any stock of coal or not. We have consi- 
dered the evidence on record and we agree 
with the said finding of the learned Sub- 
ordinate Judge. In AIR 1921 Cal 31o, the 
Calcutta High Court held that the aggra- 
vations of the normal consequences are not 
to be taken into account in the assessment 
of damages, except so far as the circum- 
stances to which they are due were the ordi- 


nary probable circumstances which might 
before hand be expected to attend or follow 
upon the breach of obligation. This is sub- 
ject to the exception that if the party, who 
has broken the contract, entered into it in 
contemplation of special circumstances which 
would affect the consequences of a breach 
and accepted those circumstances as condi- 
tion under which the contract was to be 
performed, he is liable for any special loss 
which may have resulted. The Knowledge 
must be brought home, to the party sought 
to be charged, under such circumstances 
that he must know that the person he con- 
tracts with reasonably believes that he ac- 
cepts the contract with the special condi- 
tion attached to it. A person cannot con- 
sequently be allowed compensation for losses 
winch might have been reasonably avoid- 
ed.” 

We are in respectful agreement with the 
principle laid down in this decision. In the 
instant case there is nothing in evidence to 
show that the Railways at the time of ac- 
cepting the consignments knew that the 
goods in question would he used for run- 
ning the plaintiffs mills after they arrived at 
Tezpur and that they entered into the con- 
tract of carrying the goods in contemplation 
of such special circumstances affecting the 
consequences of the breach of the contract, 
if ana when caused, and that they accepted 
those circumstances as a condition under 
which they contracted to perform the con- 
tract On the other hand, in Ext % there 
is no claim for such special damages due to 
stoppage of running of the mills and there 
is no reliable evidence on the point also, as 
we have already observed. In the circum- 
stances we hold that the plaintiffs are not 
entitled to any special damages in the in- 
stant case and the finding ot the learned 
Subordinate Judge decreeing the special 
damages of Rs. 953 is set aside. 

18. The defendant-Railway realised 
Rupees 803-7-0 as freight for goods under 
wagons Nos. 16479 and 177216. But the 
goods of wagon No. 16479 only was deli- 
vered and on this ground the plaintiffs have 
claimed refund of Rs. 219, which was rea- 
lised for the freight of goods which were 
not delivered. In assessing the market 
value of the goods of the four wagons, we 
have not deducted the sum of Rs. 219 as 
freight as it was already paid; hence the 
plaintiffs are not entitled to further refund 
of this sum. in the circumstances, the plain- 
tiffs are entitled to a decree for Rs. 4,520-3-0 
or Rs. 4,520-19 p. (rupees four thousand 
five hundred twenty and paise nine- 
teen only) against the defendant. The 
amount or Rs. 7,410 decreed by the learned 
Subordinate Judge is reduced to Rs. 4,520- 
'19 p. 

19. In the result, the judgment and de- 
cree of the learned Subordinate Judge are 
modified to the extent indicated above. The 
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appeal is partly allowed with proportionate 
costs 

20 P. K. GOSWAMI, J.i I agree. 

LGC/D.V.G. Appeal partly allowed. 


A.LK, 


AIR 1969 ASSAM AND NAGALAND 60 
(V 56 C 19) 

P. K. GOSWAMI, J. 

Boloram Baniatl. Petitioner v. Mt Surjya 
Baruab, Opposite Party. 

Criminal Revn. No ISO of 1967, D/-20- 
8-1968, against judgment of S. I- Lakhun- 
pur, D/-19T0-I967. 


Penal Code (I860), S. 494 — Scope — > , M 

Prosecution under S. 494 — Parties, Ahoms Surjya and married one Manorama Komvar 1 
following “Saklong" form of marriage — on 8th September, 1965. On these allega* 


K. C. Bezbarua, for Petitioner; G L 
Talukdar and D. K. Talukdar, for Oppose 
Party. 

ORDER: This criminal revision is direct- 
ed against die judgment of conviction under 
Section 494 Indian Penal Code and sentence 
of six months' rigorous imprisonment, mssed 
by the learned Magistrate Fust Class, Dibm- 
garh and affirmed by the learned Sessions 
Judge, Lakhimpur. 

2. The prosecution case is that the peti- 
tioner ruamed the Opposite Party, Mst 
Suqya Baniati, on 14th September, 1963 
according to Hindu ntes and the/ w*re 
living as husband and wife for some hm«. 
A female child was born at wedlock. There- 
after, however, the peb boner deserted Mst. 


Material ceremonies of second marriage, not 
proved — > Mere admission of second 
marriage by accused, not enough — Accus- 
ed held, not liable under S. 49 4 — (Hinder 
Marriage Act (1955), S. 17) — (Evidence 
Act (1872), Ss. 18, 8) — (Criminal P. C. 
(1898), S. 367). 


dons the pebboner was charged under Sec- 
bon 494 Indian Penal Code and convicted 
and sentenced as stated above. 


The offence, which is known in English 
law as bigamy, is directed against the 
second marriage The second mamage must 
be a legally valid mamage so as to come 
within the mischief of Sec. 494. In order 
to appreciate whether the second mamage 
is void under the law, where the parties are 
Hmdus, Court has to refer to Sec. 17 of the 
Hindu Mamage Act Section 17 pointedly 
refers to solemmzahon of marriage after the 
commencement of the Act Prosecubon, 
therefore, is under an obligation to satisfac- 
torily establish by evidence that the second 
mamage has been solemnized in accordance 
with law or custom which is applicable to 
the parries. (Para 3) 


3. The only point which the Iearnad 
Counsel for the pebboner urges before ra* 
Is that the second marriage with Mst Mano- 
rama has not been established by the Pro- 
secution to have been solemnised as provid- 
ed for under tbe law and that the convic- 
tion under Section 494 Indian Penal Coda 
is, therefore, not tenable Sec. 494 Indian 
Penal Code is m the following terms : 

“494. Whoever, having a husband or wif« 
living, marries in any case in which such 
mamage is void by reason of its taking 
place dining the life of such husband •! 
wife shall be punished with imprisonment »l 
either desenpbon for a term which m*y 
extend to seven years, and shall also be 
liable to fine”. 


This offence, which Is known In English lavtl 
as bigamy, is directed against the second) 
mamage. The second marriage, therefore,} 
Where in prosecubon under Sec. 494, the must be a legally valid mamage so 


parties concerned were Ahoms following coma within the mischief of Section 494 
‘SakloDg" form of mamage and the material Indian Penal Code In order to appreciate 


ceremonies of second marriage necessary to 
be performed m that form of marriage were 
not proved, mere admission of second 
mamage by accused would not satisfy the 
ingredients necessary to be established by 
prosecution and the accused was not liable 
under Sec. 494. AIR 1965 SC 1564 and 
AIR 1966 SC 614, ReL on. 

(Para S) 

Cases Referred Chronological Paras 
(1966) AIR 1966 SC 614 (V 53) = 

1966 Cn LJ 472, Kanwal Ram V, 
Himachal Pradesh Administrahon 8 

(1963) AIR 1965 SC 1564 (V 52) - 
1965 (2) Cn LJ 544, Bbaurao 
Shankar v. State of Maharashtra 3 

(18S2) ILR 5 All 233, Empress of 

India v. Kallu 8 

(1879) ILR 5 Cal 568 (FB), Empress 

v. Pitambur Singh 3 

(1767) 4 Burr 2057 = 93 ER 73, 

Moms v Miller 8 


whether the second mamage is void undo] 
the law, since the parties are admittedly! 
Hmdus, we have to refer to Secbon 17 of] 
the Hindu Mamage Act, 1955, which is W 
follows : 

"Any marriage between two Hindu* 
solemnized after the commencement of this 
Act is void if at the date of such mamags 
either party had a husband or wife lrvm® 
and provisions of Secbons 494 and 495 or 
the Indian Penal Code (Act 45 of I860} 
s hat) apply accordingly". 

Section 17 pointedly refers to solemnizitwfl 
of marriage after the commencement of tne 
Act. Prosecution, therefore, is under *“ 
obligation to satisfactorily establish by 
dence that the second mamage wilhM3W* 
rama has been solemnized in accoroane* 
with law or custom which Is applicable 
the parties The parties in this case claim 
be Ahoms and they also admit 

Penal 


In dealing with Sec. 494, Indian 
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Code, the S upr e me Court in the case of 
Bhaurao Shankar v. State of Maharashtra, 
AIR 1965 SC 1564, has observed as follows : 

‘The marriage between two Hindus is 
void in view of Sec. 17 if two conditions 
are satisfied: (i) the marriage is solemnized 
after the commencement of the Act; (ii) at 
the date of such marriage, either party had 
a spouse living. 

o o o o 

The word ‘solemnize’ means, in connection 
With a marriage, ‘to celebrate the marriage 
With proper ceremonies and in due form’ 

according to the Shorter Oxford Dictionary. 
It follows, therefore, that unless the marriage 
is ‘celebrated or performed with proper 
ceremonies and due form* it cannot be said 
to he ‘solemnized’. It is, therefore essential, 
for the purpose of Section 17 of the Act, 
that the marriage to which S. 494, I.P.C., 
applies on account of the provisions 

or the Act, should have been celebrated 
with proper ceremonies and in due form. 
Merely going through certain ceremonies 

with the intention that the parties be taken 
to be married will not make the ceremonies 
prescribed by law or approved by any esta- 
blished custom”. 

In the case of Kanwal Ram v. Himachal 
Pradesh Administration, AIR 1966 SC 614, 
their Lordships observed as follows : 

“In a bigamy case, the ' second marriage 
cs a fact, that is to say, the ceremonies con- 
stituting it, must be proved: Empress v. 
Pitambur Singh, (1879) ILR 5 Cal 566 (FB), 
Empress of India v. Kallu, (1882) ILR 5 All 
233, Archbold, Criminal Pleading Evidence 
and Practice (35th Ed.,) Article 3796. In 
Kallu’s case, (1882) ILR 5 All 233 and in 
Morris v. Miller, (1767) 4 Burr 2057 = 98 
ER 78, it has been held that admission of 
marriage by the accused is not evidence of 
it for the purpose of proving marriage in an 
adultery or bigamy case". 

It is, therefore, dear that there must be 
a findin g of the Court below in this case 
based on the evidence produced. by the 
prosecution that the second marriage has 
been performed according to the Saklong 
custom of the parties. It may be stated here 
fhat the learned Sessions Judge has not gone 
into that aspect of the matter and has dis- 
posed of this point by merely observing as 
follows : 

“While this marriage (referring to the 
Erst marriage) subsisted it is admitted by 
accused-appellant himself that he mamed 
Mussti Manorama Konwar, and, as such, he 
clearly committed the offence under S. 494, 
I. P. C." 

Evidence of the first marriage was given by 
the prosecution by e xaminin g several wit- 
nesses and after appreciating that evidence 
the Courts below came to the conclusion 
feat the first marriage with Musst. Suijra 
was valid marriage in accordance with the 
c us tom of the parties. This being a find i ng 
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of fact, the petitioner is not entitled to 
challenge it ana even if it were permissible, 
I am clearly of opinion that the conclusion 
arrived at by the learned Sessions Judge is 
perfectly correct and sound. As has been 
noticed above, the learned Sessions Judge 
has not discussed any evidence regarding 
the second marriage. I had therefore to find 
out what evidence was led by the prosecu- 
tion on this point As it appears from the 
records as well as the judgment of the learn- 
ed Magistrate, evidence in that regard came 
only from P. W. 6, whose brief testimony 
does not refer to the solemnization of the 
marriage at alL The witness merely stated 
that the marriage was solemnized according 
to Ahom custom, that is ‘Saklong’. It is not 
at all clear from the evidence wnat are the 
ceremonies which are performed in connec- 
tion with this 'Saklong marriage. My atten- 
tion has been drawn to Gait’s Tlistory of 
Assam’, 1963 revised edition, where the 
following description appears relating to 
this type of marriage: 

“Ahoms who embraced Hinduism observ- 
ed Hindu marriage ceremony. The real 
Ahom rite is called Saklong. The detailed 
descriptions of their ceremony are given by 
P. R. Gurdon thus: “The bridegroom sits in 
the courtyard; the bride is brought in, and 
she walks seven times round the Bridegroom. 
She then sits down by his side. After this 
both rise and proceed to a room screened 
off from the guests. Here one end of the 
cloth is tied round the neck of the bride, 
the other being fastened to the bridegroom’s 
waist. They walk to a comer, where nine 
vessels full of water have been placed in 
plantain leaves, the Sbiring Phukan (or 
master of the ceremonies) reads from tire 
Saklang puthi; and three cups containing 
milk, honey and rice frumenty, are produc- 
ed, which the bride and the bridegroom 
have to smell Some uncooked rice is 
brought in a basket, into which, after the 
bride and the bridegroom have exchanged 
knives, rings are plunged by bride and bride- 
groom respectively, unknown to one another, 
it being the intention that each should dis- 
cover the other's ring and wear it on the 
finger. The exchange of the knives and rings 
is the binding part of the ceremony. Bride 
and bridegroom are then taken outside and 
do sewa (homage) to the bride’s parents and 
to the people assembled, and the marriage 
is complete , 

There is no evidence to show that any of] 
the material ceremonies, which are necessary 
to be performed in a Saklang marriage, have: 
been observed. In the absence of any evi-| 
deuce in that regard, mere admission byj 
the accused that he married Mst Manorama 
will not satisfy the ingredients which aro 
necessary to be established by the prosecu- 
tion in an offence under Section 494 Indian 
Penal Code. The offence under Section 494| 
Indian Penal Code hn.% therefore, not been! 
proved in this case and as such the accused 
is entitled to acquittal 
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4. In the mult, the petition Is allowed 
and the conviction and sentence are s«t 
aside and the accused-petitioner is acquitted. 

The petitioner is discharged from Ins bail 
bond 

SSG/D.V.C. Petition allowed. 


A.LS. 


licence cannot be revoked merely on sus- 
picion. (Para 7} 

Thus, such revocation of licence Is with- 
out jurisdiction and is not In conformity 


with Sec 17 (3) (b) and as such Is illegal 
~ * *■ ’ " T 283 of 
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P. K_ GOSWAMI AND 
M. C. PATHAK, JJ. 

Clraa Ram Miri (Sailaa), Petitioner v. 
Commissioner of Plains Division, Assam, 
Gauhati and others. Respondents. 

Civil Rule No 265 of 1960, D/-21-3- 

1968. 

Arms Act (1939), Sec. 17 (31 and (5) — 
Scope-— Licence-holder suspected of poaching 
in sanctuary — Ufa licence revoked “in the 
interest of public" — Revocation decal — 
(Arms Rules (1962), It C). 

Where a been co-holder is suspected of 
poaching in a sanctuary and his licence Is 
revoked “in tho interest of public", the 
revocation is illegal. (Para 8) 


Civil Rule No' ~ 283 'of 1960, D/-16-6-1967 
(Assam and Nag), Dut. (Para 8) 

Cases Refetredj Chronological Vsm 
(1967) Civil Rule No. 283 of 1966, 

D/-1 6-0-1907 (Assam and Naga.) « 
D. C. Goswaml and P. Talukdar, for Peti- 
tioner; D. Pathak, for Respondents. 


GOSWAMI, J. i This application under 
Art 220 of the Constitution is directed 
against tho order of the Deputy Commis- 
sioner, Sibsagar, revoking a gun licence, 
which was confirmed in appeal oy the Com- 
missioner of Plams Division, Assam. 


2. The petitioner was the holder ol * 
gun licence and the same was fn force » 
1960 though on 3-7-64, the following orclil 
was passed by the Deputy Commission*?, 
Sibsagar : 


“Seen Police report conveyed In Memo 
No. IV/12621, D/-3-6-G4. In the interest 


Under Section 1Z (3) and (5) of tho Anns , j''T £ TZZ-. in 

Act, tho licensing authority may revoke a ^ntil^^hfith*! 

liccoco fa tfa -seamh; oi tha pubUa paaco’ .iSSS 

and for pubhc safety*. Under Sec 17 (3), 
all that is necessary for the licensing auth- 


of public licenses of these 8 (eight) persons 
are cancelled. Ask S. D. O., Golaghat to 


order. Send copy toS P, also for informa- 
tion". 


au uiar is necessary ior uio licensing mini- — rv,mm i*-. 

onty is to pass an order in writing and under 1110 &&&”*** appeal to 

Scctwn 17 (5) ha haj to tMonfin wilting sonar of Plata Divfaon nndar Sechm 18 

r— T * 1 — I 3 of tho Arms Act, 1959, hereinafter referred 

to as the Act and the relevant portion o! 
the order of the Commissioner while rejeet- 


tho reasons for revoking the licence and 
only when the licence-holder demands the 
reasons, a bnef statement of the same has 
to be given. Before an order Is passed, the 
authority must apply his mind to the facts 
anrl circumstances leading to the cancella- 
tion of the licence and record his reasons for 
passing the order. The fact that the auth- 
ority can withhold the reasons from the 
bcence-holder in pubhc Interest shows that 
this reasons most on contained in aa codec. 


Ing the same may bo set out ; 

“From the report Of the Deputy Commit- 
si oner, Sibsagar it is seen that the P. C* 
passed the orders appealed against on being 
satisfied on the report of the Police that th* 
weapons of these persons were suspected of 
being u$ed in poaching In the nearby 


the ^nceKS V mS T b? 1 <SnSStS md tS caSSg&te'cSl 

the cancellation, may be communicated, to ftT. mm u. nP in sane- 


. the Introduction of Sec. 17 (5) In the 1959 
; the re: 


Act. The order containing the reasons may 
however be in a separate document 

(Para 5) 

In view of Rule 6 of the Arms Rules it 
fa also clear that under the Rules, when the 
reasons are not disclosed to the licence- 
holder, these axe allowed to be scrutinised 
by the appellate authority so that there is 
no arbitrariness in the order 

(Para 0) 

The reason of suspecting the licence- 
holder of poaching in sanctuary cannot be 
equated with the requirements under Sec- 
tion 17 (3) of "security for public peace or 
for pubhc safety" “Pubhc peace” ^or “public 


the number of poaching cases In the sanc- 
tuary have reduced considerably. The 
Deputy Commissioner therefore was Justified 
in acting on suspicion. If any greater poor 
were forthcoming tho Deputy Commissioner 
would have prosecuted the suspects to fl 
Court of law. The Act or the Rules there- 
under do not also provide that the Deputy 
Commissioner should mvo a hearing to the 
Licensees before revoking the licenses. NO 
one can therefore demand a hearing”. 

3. Mr. Pathak, the learned Counsel tor - 
the respondents, at the outset draws 
attention to an unreported decision of* 
Bench of this Court, In Civil Rule No 
of 1960, disposed of on 16-6-07 to wbgj 
one of us was a party, and submits that me 


Setf relate to the peace W safety S’ the present: cue fa fully covered by 
p4f. and sot .0 He. Furthi, . L'lV'SS JT™ tot „ 

JL/KL/D542/63 were given in the order of the Deputy Com" 



,v 


1969 ■ Chua Ram v. Commr, of Plains Divn. (Goswami J.) [Prs. 3 - 6 ] A. & N. 93 


missioner or even in the appellate order. The 
petitioner in that case admitted that no 
demand was made for the reasons for the 
order. Therefore, the case proceeded on the 
assumption that there might have been rea- 
sons and if asked for and demanded, as 
required under the law, would have been 
either given or refused in the public interest. 
It was not pleaded that the order was 
defective for non-compliance with the terms 
of Section 17j (3) of the Act nor was the 
Court called upon to decide the question in 
that light. 

4. In the present Rule, Mr. Goswami, 
the learned Counsel for the petitioner, 
strenuously urges for our consideration the 
following points : 

(1) that the order of the Deputy Commis- 
sioner, which is based on a Police report 
stating the reasons disclosed therein, cannot 
be held to be valid in view of the provisions 
of Section 17 (3) (b) of the Act; and 

(2) that no order of cancellation of the 
licence could be passed without hearing the 
petitioner. 

These submissions will have to be dealt with 
in this case and we do not think that the 
decision, on which Mr. Pathak relies, has 
considered these questions. 

5. As is seen from the order of the 
Deputy Commissioner, which was confirmed 
by the Commissioner in appeal, the reason 
for the order was that the petitioner was 
suspected of poaching in the Kaziranga 
Game Sanctuary, and, as such, the gun 
licence had to be cancelled "in the interest 
of public”. The provision for cancellation 
of a gun licence is contained in Section 17 

(3) of the Act and the material portions for 
our purposes may be quoted: 

“if. (I) * ° 


(3) The licensing authority may, by order 
In writing, suspend a licence for such period 
as it thinks fit or revoke a licence — 

(a) ° ° 0 ° 

(b) if the licensing authority deems it 
necessary for the security of the public 
peace or for public safety to suspend or re- 
voke die licence; 

o o o o 

(5) Where the licensing authority makes 

an order varying a licence under sub-seo- 

tion (1) or an order suspending or revoking 
a licence under sub-section (3), it shall re- 
cord in writing the reasons therefor and 
furnish to the holder of the licence on 
demand a brief statement of the same un- 
less in any case the licensing authority is 
of the opinion that it will not be in the 
public interest to furnish such statement. 

r o o o 

From the above provisions it is clear that 
the licensing authority may revoke a licence 
if it deems it necessary for the securityof 
the public peace and for public safety. The 
expressions used are “for the security of the 
public peace” or w for public safety , and 


not in the interest of public” which the 
■Deputy Commissioner has stated in his 
order. The petitioner was holding a licence 
which was in force and if the same had to 
be cancelled, the provisions of law in that 
behalf should have been complied with. It 
is true that the reasons need not, in a given 
case, appear in the order itself which was 
communicated to the petitioner. Under Sec- 
tion 17 (3) of the Act all that is necessary 
for the licensing authority to do was to 
pass, an order in writing, and under Sec. 17 
(5) it has to record in writing the reasons 
for revoking the license. 

Under Section 17 (5) it is only when the 
licence-holder makes a demand for furnish* 
ing the reasons, a brief statement of the 
same has to be given. It is, therefore, per- 
missible to communicate the order of re- 
vocation to a licence-holder, but care must 
be taken that before such an order is passed, 
the Deputy Commissioner applies his mind 
to the facts and circumstances of the entire 
case leading to the cancellation, and records 
his reasons for passing the order. The fact that 
the licensing authority could withhold the 
reasons from the licence-holder in the public) 
interest goes to show that the reasons must 
be contained in an order, the only operative 
portion of which, namely the cancellation oi 
the licence, maybe communicated in writing 
to the licence-holder. 


The above conclusion is reinforced by the 
fact that a change was brought out in the 
matter, amongst others, of cancellation of 
licence under the Arms Act particularly by 
introduction of Section 17 (5) wherein the 
legislature has made provision for withhold* 
ing the reasons of cancellation in the publfo 
interest. The earlier section was Section 18 
of the Arms Act, 1878, where such a provi* 
sion was not there. Since the licensing auth- 
ority in the public interest can refuse to 
disclose to the licence-holder the reasons 
for revocation, it stands to reason that the 
order containing the reasons may be in a 
separate document It is in this view of the 
matter that a conclusion irresistibly follows 
that what is contemplated in Section 17 (3) 
of the Act is that it is enough if the Opera- 
tive part of the order, which , is in writing, 
is communicated to the petitioner and the 
reasons can be furnished when demanded as 
provided for under Section 17 (5) of the 
Ant 

0. Under Rule 6 oi the Arms Rules, 
where a licensing authority is of opinion 
that it is not in the public interest to furnish 
reasons for the refusal, renewal, variation oi 
conditions, revocation or suspension, of a 
licence, to the applicant the recorded rea- 
sons therefor and the facts of the case shall 
be communicated by him to the appellate 
authority. There is therefore a salutary pro- 
vision in the Rules even where the reasons 
are not disclosed to the petitioner, these are 
allowed to he scrutinised by the appellate 
authority so that there is no arbitrariness, in 
the order passed by the licensing authority. 
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7. In this case, we have now a clear 
picture of the reasons which were taken 
note of by the Deputy Commissioner, deriv- 
ed from the Police report, which may be 
considered as a part of the order. Unfortu- 
nately, however, the reasons which are dis- 
closed do not make out a case for revoca- 
tion of the licence under Section 17 (3) of 
the Act The learned Commissioner is clearly 
wrong that a bcence of this kind can be 
revoked merely on suspicion. There must 
be a finding by the Deputy Commissioner 
that on the facts at his disposal he is defi- 
nitely of the opinion that the licence is liable 
;o be revoked for the “security of the pubho 
peace” or "for public safety”. The reason 
given, namely that the petitioner was sus- 
pected of poaching in the Kaziranga Game 
Sanctuary and therefore perhaps committed 
acts injurious to wild life in the sanctuary, 
cannot be equated with the requirement of 
law which necessitates security for the 
public peace or for public safety to be the 
basis of an order of revocation of the licence 
under Section 17 (3) of the Act. 

"Public peace” or "Public safety" relate to 
the peace and safety of the people and do 
not appertain to animal life There is no 
suggestion m the reasons that security of the 
public peace or public safety of the land 
required under the law were mvolved In the 
matter. Under Section 17 (3), besides these 
reasons there are other reasons under four 
heads for which a licence could be revoked 
and it was open to the Deputy Commis- 
sioner to find for himself an appropriate rea- 
son for revoking the order under any of 
these heads when applicable But to cancel 
a licence under Secbon 17 (3) (b), the order 
must clearly show that the "security of the 
public peace” or "public safety” are Involv- 
ed and by no stretch of imagination can it 
be said in this case that these reasons exist- 
ed. 

8 . We are, therefore, satisfied that the 
[Older of the Deputy Commissioner is with- 
out Jurisdiction and is not in conformity 
with secbon 17 (3) (b) of the Act, and, as 
rach, is liable to be quashed, m exercise of 
our powers under Article 228 of the Con- 
jbtuboo. 

9. In the view we have taken on the 
Erst point if is not necessary to consider 
and decide In this case whether the order 
of the Deputy Commissioner was bad also 
on the ground that the petitioner had not 
been heard before the revocation of the 
licence. 

10 In the result the petition Is allowed 
and the order of the Deputy Commissioner 
cancelling the gun licence of the petitioner 
Is g nash ed. We make no order as to costs. 
JRM/D.V.G, Petition allowed. 
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S. K. DUTTA, C. U AND 
M. C PATHAK, If. 

17. Mesmgh Syieta, Petitioner v. Secre- 
tary, Executive Committee of the District 
Council of die Autonomous District ci 
Khasi and Jamba Hills and others. Opposite 
Parries 

Civil Buie No 280 of 1966, D/-29-2- 
1968 

(A) United Khasi and Jaintia Hills Ante* 
nomous District (Appointment and Succes- 
sion of Chiefs and Headmen) Act (2 of 
1959), Ss. 3. 5 and 11 — Assam Autonomous 
District (Consbtution of District Councils) 
Rules (1931), Hr. 23 (1) and 29 (2) (f) — 
Appointment of Syiem — After election of 
Syiem executive committee must publish the 
result and place the same for approval 
before District Council — It has no jurisdic- 
tion to issue notice for fresh election — > 
Constitution of Fud?:^ Sch. 6. 

In pursuance of a parwana issued by tW 
executive Committee of the District Council, 
United Khasi and Jaintia Hills, Shillong, foe 
election of the Syiem was held in accord- 
ance with the existing customs prevailing 
in the Elaka concerned and the petitioner 
got the highest number of votes. The Chair- 
man of the Durbar of the Myn tries and ^ 
Electors of Syiemship forwarded the result 
of the election along with the true copy of 
the proceedings of the Durbar to the Chiefs' 
Executive Member and to the secretary, 
Executive Committee of the Distnct Coun- 
cil. But the Executive Committee instead of 
publishing the result or placing the same 
before the District Council, issued a par- 
wana for fresh election of the Syiem. 

Held, that the purwana issued for the 
fresh eleebon was without jurisdiction and 
must be quashed. The executive must 
publish the result of the eleebon and also 
submit the same before the District Council 
for approval and appointment as required 
by the United Kfrasi-Jainha Hills Autono- 
mous District (Appointment and Succession 
of Chiefs and Headmen) Act (2 of 1959). 

(Paras 15 amd 24) 

After the Syiem Is elected by the electoral 
college in accordance with the existing cus- 
toms prevailing m the Elaka concerned as 
provided in Section 3 of the Act, the Execu- 
tive Committee, who are invested with the 
executive functions of the District Council 
under Rule 28 (1) of the Assam Autonomous 
Districts (Constitution of District Councils) 
Rules, 1951, must publish the election result 
and also place the same before the District — 
Council for approval and appointment, as 
required under the provisions of the Act* 
Without such approval and appointment, * 
the Chief or the Syiem will not bo 
administrative officer under the District 
Council for purposes of admfrristrahco. 
which Is vested in the District Cotmai 
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under the Sixth Schedule of the Constitution 
of India. AIR 1961 SC 276, Foil. 

(Paras 15, 23) 

Unless the result of the election is publish- 
ed and any election petition is filed before 
it, the Executive Committee has no jurisdic- 
tion whatsoever to interfere with the result 
of the election. The power of appointment 
of the Syiem has been kept with the District 
Council itself and this power cannot be 
exercised by the Executive Committee. 

Though under Rule 28 (1) of the Assam 
Autonomous Districts (Constitution of Dis- 
trict Councils) Rules, 1951, the executive 
functions of the District Council have been 
vested in the Executive Committee, but 
under Rule 29 (2) (f) of the said Rules, all 
important appointments are to be referred to 
the District Council for final approval. 

This power of appointment of the Syiem or 
the Chief has not been vested in the Execu- 
tive Committee is also clear from the express 
provision in Section 11 of the Act, which 
authorises the Executive Committee to ap- 
point the Acting Chief. Case law discussed. 

(Paras 15, 19) 

(B) Constitution of India, Art. 226, Sch. 6 
• — United Khasi and Jaintia Hills Autonomous 
District (Appointment and Succession of 
Chiefs and Headmen) Act (2 of 1959), S. 3 
— Election of Syiem under — Person 
securing highest number of votes filing wnt 
petition on allegation that Executive Com- 
mittee of District Council, which is constitut- 
ed under Constitution failed to exercise or 
has wrongly exercised the jurisdiction vested 
In them by refusing to place his election 
before District Council for approval and ap- 
pointment and by ordering fresh election — 

Petitioner held, had right to approach High 
Court in writ petition. (Para 14) 

Cases Referred: Chronological Paras 

(1966) Civil Rule No. 298 of 1964, 

D/-7-6-196G (Assam) Ka Hiertiidri 
v. U. Francis 26 

(1963) Civil Rule No. 242 of 1963 
(Assam), U. Broshou Roy Phan- 
wanjah v. District Council of Auto- 
nomous District U. K. and jf. 

Hills 21 

(1961) AIR 1981 SC 276 (V 48) = 

(1961) 1 SCR 750, T. Cajee v. 

U. Jormanik Slem 26, 23 

(1959) Civil Rule No. 70 of 1959 
(Assam), U. Pentisijen v. Executive , 

Committee of District Co uncil , 

Khasi Jaintia Hills 20 

Dr. J. C. Medhi and D. C. Goswaml, for 
Petitioner; N. M. Lahirv for Opposite 
Parties. 

M. C. PATHAX, J. : This is an application 
under Articles 226/227 of the Constitution 
of India for quashing the notice dated lb-o- 
1966 issued by the- Secretary, _ Executive 
Committee, District Council, United Khasi 
ond Jaintia Hills, Shillong, reqmrmg the 
members of the electoral body for the elec- 
tion of the Syiem of Sohxah (Cherra) to ap- 
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pear before the Executive Member in charge 
of Rural Administration in the office of the 
Syiem of Sohrah (Cherra) for recording 
their votes to elect the Syiem in place of late 
U. Join Manik Syiem and. for issuing a direc- 
tion to the Executive Committee not to give 
effect to that Punvana and also for a direc- 
tion to the Executive Committee to publish 
the result of the election held On 14-3-1966 
and to place the same before the District 
Council for approval. 

2. The facts of the case are as follows: 
Before the Independence of India, Syiem- 
ship of Cherra was a semi-independent State 
under the suzerainty of the British Crown. 
After Independence of India there was a 
standstill agreement and with the com- 
mencement of the Constitution this State as 
well as the other States in the Khasi Hills got 
merged into the State of Assam. Thereafter 
the merged States in the Khasi Hills form- 
ed into an Autonomous District, namely 
United Khasi and Jaintia Hills for the pur- 

g oses mentioned in the Sixth Schedule to 
le Constitution of India, hereinafter called 
‘the Sixth Schedule’. In exercise of the 
powers under paragraph 3 of the Sixth 
Schedule, the District Council passed the 
United Khasi-Jaintia Hills Autonomous Dis- 
trict (Appointment and Succession of Chiefs 
and Headmen) Act, 1959 (United Khasi- 
Jaintia Hills Act No. H of 1959), hereinafter 
called ‘the Act’. This Act received the as- 
sent of the Governor of Assam on the 16th 
October 1959 and was published in the 
Assam Gazette dated 28th October 1959, in 
pursuance of paragraph 11 of the Sixth 
Schedule. 

3. It is submitted at the Bar that no 
rules have been framed up-till now under 
this Act. 

4. The petitioner’s case is that under the 
existing custom prevalent in the Elaka con- 
cerned, the Syiem of Cherra is to be elect- 
ed by an electoral college from among such 
members of the Syiem dan as may contest 
for the ■ syiemship. One who is not a mem- 
ber of the Syiem clan is not eligible to con- 
test for the office. Shri Join Manik, the 
Syiem of Cherra, died in July 1963 and the 
District Council appointed Shri Rudra- 
m anile, the acting Syiem, under the Act. 
By a Purwana dated 8-1-1966 the Secre- 
tary of the Executive Committee of the 
District Council called upon the electoral 
college to elect a Syiem within thirty days 
to fill up the vacancy caused by the death 
of Sri Join Manik. The names of the mem- 
bers of the electoral college were also put in 
the said Purwana. It was also stated in the 
said Purwana that the District Council re- 
served the absolute discretion to reject or 
to accept any nominee oSered by the elec- 
tors and that his office as Syiem would not 
be valid and complete until it has been ex- 
pressly approved by the District Council. 

5. That a meeting of the electoral col- 
lege was held on 22-1-1968 in which It 
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called for the nomination of the candidates and 0. At the outset, Mr. Lahiri, the learned 
also requested the Executive Committee of counsel on behalf of the Opposite Parties, 
th* District Council to extend the time for has submitted that the petitioner has no 
election. The Executive Committee extend- legal right to approach the Court in the Hi- 
ed the time till 28-2-1966 which was fur- stant case under Articles 228/227 of the 
tier extended till 15-3-1966. A notice was Constitution of India and as such the peti- 
issued under the signature of eleven pro mi- tion should be dismissed in limine, 
nent members of the electoral college fix- , _ T .i , t , 

mg the election to be held at 10-00 ami. 10. . In J this conuectaon, he has referral 
on the 14th March, 1966, at the office of & a decision of this Court in Cm! m 
the Syiem of Cherrapunii and the said notice £? 0, TP 0 ^_^o9 (Assam), U. Pentojen v 
w*s served by special messengers on every Executive Committee of District Council, 
member of the electoral college At 1000 fpuisi-Jamtia Hills. In that case, the wb> 
*.m on 14-3-1966. the electoral college sat boner E ot “e highest number of votes for 
in a meeting at the office of the Syiem at appointment to the post of Sirdar of Maw- 
Chsrrapunji under the chairmanship of Shri dea Syiemship. It was, however, subs* 
Shekstng Sailer and open vote was taken. Quently contested that he was not entitled 
Ultimately there were two candidates for be elected to that post It was found 
tha syiemship In that election, 20 verted “At the petitioner was not a resident of 
for the petitioner while 14 voted for Shri Mawdon Elaka and also had not given an 
Rudra Maruk Tho Chair man did not cast undertaking to the effect that he would on 
his vote Tho report of tho election held bis election reside in that Elaka and as such 


wis drawn up in the meetim 
raid over to and signed by a 


which was 
the members 


w is not qualified to be appointed to that 
post and accordingly the nam e of Opposite 
Party No. 2 in that case, who secured the 


of the college present including the Chair- P«ty No. 2 in that case, who secured the 
rain and also by the Secretary of tho cent highest number of votes, was recom- 
meettng who was also the permanent Secre- mended and this recommendation was ao- 
tiry of the Durbar. The C hairman was ^Pted by the District Council and the 
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husband cannot be said to be the heir of 
the other husband by any stretch of im- 
agination from whom the property is in- 
herited by her. But it is not posable to 
conceive that the Legislature could have 
intended to give a different meaning to 
the same phraseology in different clauses 
of the same section. If the Legislature 
had intended to give a different meaning 
to the word “son or daughter” in clause 
(b) of sub-section (2) from its natural 
and plain meaning and from the meaning 
which seems to have been given to the 
same in two other • clauses of the same 
section, the Legislature would have ex- 
pressed its intention explicitly by em- 
ploying appropriate language. It will 
only be reasonable to presume that the 
Legislature intended to give the same 
meaning to the same expression or phra- 
seology not only in every part of the same 
section but in fact in very part of the 
same • Act. We do not find any 
reason or warrant whatsoever for the pro- 
position that the phraseology employed 
in clause (b) could have been intended 
to have a different meaning than the one 
which the Legislature appears to have 
given to the same in the earlier two 
clauses of the same section. 

10. Much is sought to be made out of 
the supposed object of the Legislature in 
carving out an exception in Section 15(2) 
(b). Contention is that the object in en- 
acting this sub-clause (b) is to deprive 
all the heirs of the female Hindu from 
succession to such property inherited by 
her from her husband and allow the 
heirs of such husband to succeed to the 
exclusion of her heirs such as her sons 
from first husband, who could have no 
blood relation with second husband. We 
are frankly not impressed by these _ sub- 
missions and we do not find any basis for 
assumption that legislature intended in 
Section 15 (2) (b) to exclude the son or 

daughter of the female Hindu horn to her 
from any other husband than the one 
from whom she had inherited this proper- 
ty in dispute. We do not find any basis for 
this submission either in the historical 
background of the enactment or in the 
language of the enactment itself. As is 
well known, the rights of female Hindus 
in the property suffered from several in- 
firmities under the original text of the 
Hindu lava Attempts were made from 
time to time to remove such infirmities, 
limitations and restrictions on their 
rights, to hold, acquire and inherit the 
properties. Finally, Section 14 of this 
Act converted all properties inherited 
and acquired and possessed by female 
Hindus into properties of their absolute 
ownership without regard to which school 
of Hindu law they belonged and without 
regard to the source from which the 3 aid 
properties were acquired by them. What 
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is provided in Section 15 is the necessary 
incidence and consequence of conferring 
such absolute rights in the property on 
such female Hindus. The scheme of sub- 
section (1) of Section 15 at once shows 
that the property of Hindu females dying 
intestate is to devolve on her own heirs. 
The list of such heirs is enumerated in 
Section 15 (1) clauses (a) to (e) who cart 
he said to be nearer and dearer to the 
deceased female Hindu having regard to 
the current notions and conceptions 
about the closeness of the relationship. 
Sub-section (2) provided for exceptions 
only with regard to ope source of acqui- 
sition viz., the inheritance, and then again 
the exception is confined to the property 
inherited by her either from her (1) 
father or mother or (2) from her hus- 
band or from her father-in-law. But in 
engrafting these two exceptions the 
Legislature has taken care to emphasise 
that these exceptions will operate only in 
the event of the female Hindu not leav- 
ing her direct heirs, viz., her son or 
daughter or children of the pre-deceased 
son or daughter. In our opinion, by 
making the exception to operate only in 
the contingency of female Hindu not 
leaving any son or daughter or children 
of the pre-deceased son, or daughter, the 
legislature has only acted consistently 
with its main object of conferring absolute 
title on female Hindus to the properties 
inherited by them. When female Hindus 
were made absolute owners of the proper- 
ty, the Legislature seems to have rightly 
and justly thought that the question of re- 
version of such properties to the source 
such as father or the husband should not 
arise so long as direct heirs of such 
female Hindus dying intestate were still 
alive and available to claim the inherit- 
ance. If female Hindu could claim abso- 
lute rights in the said property inherit- 
ed by her from her father or mother or 
from her husband and father-in-law, and 
could have disposed it of during her life 
time in any manner she liked without 
allowing it to go back to the heirs of her 
father or heirs of her husband from whom 
she had inherited this property, the le- 
gislature seems to have thought — and 
rightly — that in the event of property not 
having been disposed of by the female 
Hindu as absolute owner during her 
lifetime, the sons and daughters born to 
her without regard to from which hus- 
band they were bom, should be enabled 
to have preferential rights to succeed be- 
fore the same goes to the heirs of the father 
or heirs of the husband. We are of the opi- 
nion, therefore, that there is no warrant to 
assume that the Legislature intended to 
deprive the sons and daughters or their 
children from inheritance of the property 
left by a female Hindu dying intestate 
merely because they were bora to her 
from some other husband than the one! 
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from whom the property in dispute was 
inherited by lie female Hindu. 

1L We accordingly hold that the peti- 
tioner is entitled to succeed to the pro- 
perty in preference to the respondents. 
We set aside the order Passed by the 
Commissioner and restore the order pass- 
ed by the District Deputy Collector, 

12. The petitioner will get his costs of 
this Special Civil Application from res- 
pondents Nos. 1 to 5. 

KJ5J5. Application allowed. 
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TARKUNDE AND DESKPANDE, JJ. 

Anant Dattatraya M ali and another. 
Petitioners v. Chintaman Govrnd Patil & 
another. Respondents. 

Spl. Civil Appln. Nos. 1676, 1677 and 
1817 of 196-1 D /- 20-0-1968. 

Tenancy Laws — Bombay Tenancy and 
Agricultural Lands Act (67 of 1948) (as 
amended by Bombay Act 38 of 1957), 
Ss. 32-F(l)(a), Proviso, 32-G, 31(3) — Ex- 
pression "such person” in proviso to 
S. 32-F(l)(a). meaning of — Iteqoire- 
ments of proviso — Share of widow in 
joint family property other than agricul- 
tural land not separated by metes and 
hounds m partition — Partition held, 
did not satisfy requirements of proviso 
and could not have effect of postponing 
date on which tenant of lands allotted to 
widow would be entitled to become statu- 
tory purchaser of those lands. 

Where the share of the widow in the 
properties of the joint family other than 
agricultural land was not separated by 
metes and bounds in the partition be- 
tween her and her sons, the partition 
did not satisfy the requirements of the 
proviso to S 32-F(l)(a) and could not 
have the effect of postponing the date 
on which the tenant of the lards allotted 
to the share of widow would be entitled 
to become the statutory purchaser of 
those lands. (Para 13) 

The expression "such person" in pro- 
viso to S. 32-F(l)(a) denotes a disabled 
person — a minor, a widow or a person 
subject to mental or physical disability — 
and not a person who is not disabled. 

(Para 9) 

The main effect of the proviso is to 
postpone the date on which a tenant 
could become a purchaser of the leased 
land where the land belonged to a joint 
family of which a disabled person was a 
member and in which a partition took 
place before 31st March 1958 fu lfil li n g 
certain conditions. The first require- 
ment of the proviso makes It obligatory 
that the share of the disabled person 


must be separated by metes and bounds 
" in the joint family” and not merely in 
the agricultural land of the joint family. 
The proviso Is not satisfied unless the 
share of a disabled person is separated 
by metes and bounds in all the joint 
family property and unless the agricul- 
tural land allotted to him corresponds to 
his share in the entire property and is 
not in excess thereof. (Paras 7, 12) 

P. S. Joshi, for Petitioners, Raghaven- 
dra A. Jahagirdar. for Respondent No. 1 
(in SpL C. A. No. 1676 of 1964); P. S. 
Joshi, for Petitioners; Raghavendra A 
Ja h agi r dar. for Opponent No. 4 (in SpL 
G A. 1677 of 1964); V. M. Limaye, for 
Petitioner; V. N. Ganpule, for G. S. 
Gupte. for Respondent No. 1 (in SpL C, 
A. No. 1817 of 1964). 

TARKUNDE, J. : These three petitions 
under Article 227 of the Constitution raise 
a common question of law relating to the 
interpretation of the proviso to clause (a) 
of sub-section (1) of Section 32-F of the 
Bombay Tenancy and Agricultural Lands 
Act, 1948. 

2. To appreciate the question involv- 
ed It would be sufficient to notice the 
acts in Special Civil Application No. 1676 
of 1964. One Dattatraya was the owner 
of several agricultural lands in a village 
In the Jalgaon District It appears that 
Dattatraya also owned several houses 
and had a money-lending business. He 
died in 1962 leaving behind a widow 
Laxmibal & two sons Anant and Balwant 
After the Bombay Tenancy and Agricultu- 
ral Lands Act 1948 (hereafter referred 
to as the Bombay Tenancy Act) was ex- 
tensively amended by Bombay Act No. 13 
of 1956 with effect from 1st August 1956, 
a partition was effected between the 
widow Laxmibal and the two sons Anant 
and Balwant by a registered document 
dated 20th November 1956. By that par- 
tition several agricultural lands, which 
were In the possession of the 1st respon- 
dent as a tenant, were allotted to the 
share of LaxmibaL On the assumption 
that the 1 st respondent had become the 
owner of these lands on the Tiller’s Day, 
a proceeding for the determination of the 
purchase price of these lands was com- 
menced under Section 32G of the Bom- 
bay Tenancy Act. Notice of this pro- 
ceeding was given to Anant and not to 
LaxmibaL Anant appeared before the 
Agricultural Lands Tribunal and contend- 
ed that the lands had fallen to the share 
of Laxmibal in a family partition, that 
since Laxmibal was a widow and the par- 
tition was covered by the proviso to 
CL (a) of Section 32F (1) of the Bombay 
Tenancy Act the 1st respondent had not 
become the purchaser of the lands and 
that the proceeding for the determina- 
tion of the purchase price of the lands 
under Section 32G was, therefore, in- 
competent, In reply to these center** 
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ticms the 1st respondent claimed that the 
alleged partition between Laxmibai and 
her sons was bogus and that he had be- 
come the purchaser of the lands on the 
Tiller’s Day. After recording evidence 
on these rival contentions, the Agricul- 
tural Lands Tribunal came to the conclu- 
sion that the alleged partition was not 
genuine and directed that the proceeding 
under Section 32G should continue. The 
Agricultural Lands Tribunal observed 
that there was no division of the house 
■property between Laxmibai and her sons 
and that the ancestral money-lending 
b usiness had admittedly been kept joint 
between them. 

3. In an appeal filed -by Anant from 
ihis decision the Deputy Collector came 
to the conclusion that there had been a 
genuine partition between Laxmibai and 
her eons in respect of agricultural lands, 
that the lands allotted to the share of 
Laxmibai were not more than her one- 
third riiare in the entire joint family pro- 
perty, and that although other properties, 
such as houses, ornaments and the ances- 
tral money-lending business were not 
partitioned, the partial partition in res- 
pect of agricultural lands was good in 
law and was protected by the proviso to 
clause (a) of Section 32F(1) of the Bom- 
bay Tenancy Act. On these findings the 
Deputy Collector allowed the appeal and 
set aside the order of the Agricultural 
Lands Tribunal. 

4. From the order of the Deputy Col- 
lector the 1st respondent approached the 
Maharashtra Revenue Tribunal in revi- 
sion. This revision application, along 
With other applications in which questions 
relating to the interpretation of the pro- 
viso to clause (a) of S. 32F(1) of the Bom- 
bay Tenancy Act were involved, was plac- 
ed before a Full Bench of three Mem- 
bers of the Revenue Tribunal. The Full 
Bench gave its findings on the question of 
interpretation of the said proviso which 
were raised in the course of arguments 
in all the applications. Thereafter a 
Division Bench of the Revenue Tribunal 
dealt separately with each of the revision 
applications. In the revision application 
filed by the 1st respondent the Division 
Bench of the Revenue Tribunal set aside 
the order of the Deputy Collector and re- 
stored that of the Agricultural Lands Tri- 
bunal on the ground that a partial par- 
tition of joint family properties was not 
recognised by the proviso to clause (a) ox 
Section 32-F (1). 

a. The present petition (Special Civil 
Application No. 1676 of 1964) was filed by 
Anant under Article 227 of the Constitu- 
tion with a view to challenge the legality 
of the above decision of the Maharashtra 
Revenue TribunaL The petition was 
subsequently amended to add Laxmibai 
as the 2nd petitioner. 
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6. In order to appreciate the argu- 
ments addressed before us it is necessary 
to notice the provisions of clause (a) of 
Section 32F(1) of the Bombay Tenancy 
Act. That clause runs as follows: 

32F (1) "Notwithstanding anything con- 
tained in the preceding sections, • — (a) 
Where the landlord is a min nr, or a widow 
or a person subject to any mental or phy- 
sical disability the tenant shall have the 
right_ to. purchase such land under Section 
32 within one year from the expiry of the 
period during which such landlord is en- 
titled to terminate the t enan cy under 
Section 31: 

Provided that where a person of such 
category is a member of a joint family, 
the provisions of this sub-section shall 
not apply if at least one member of the 
joint. family is outride the categories 
mentioned in this sub-section unless be- 
fore the 31st day of March 1958 the 
share of such person in the joint family 
has been separated by metes and bounds 
and the Mamlatdar on inquiry is satisfi- 
ed that the share of such person in the 
land is separated, having regard to the 
area, assessment, classification and value 
of the land, in the same proportion as the 
share of the person in the entire joint 
family property and not in a larger pro- 
portion”. 

7. The proviso quoted above was add- 
ed to clause (a) of Section 32F (1) by Bom- 
bay Act No. 38 of 1957 but was given re- 
trospective effect from 1st August 1957, 
Le., from the date on which Sections 32 to 
32R were introduced in the Bombay 
Tenancy Act A proviso in the same 
tenns was also introduced by Bombay 
Act No. 38 of 1957 in sub-section (3) of 
Section 31 of the Bombay Tenancy Act 
and was given the same retrospective 
effect Sub-section (2) of Section 31 pro- 
vides that when a landlord requires any 
leased land for personal cultivation, he 
shall give to the tenant a notice on or 
before 31st December 1956 terminating 
the tenancy and shall file an application 
for possession under Section 29 on or 
before the 31st day of March 1957. Sub- 
section (3) of Section 31 lays down an 
exception to this rule in cases where the 
landlord is a minor, a widow or a person 
subject to mental or physical disability. 
For the sake of convenience these land- 
lords may be designated as "disabled 
persons.” Sub-section (3) of Section 31 
provides in effect that where such disabl- 
ed persons are landlords, the notice ter- 
minating the tenancy for personal culti- 
vation may be given and an application 
for possession under Section 29 may be 
made within one year of the date on 
which the disability of such landlords 
comes to an end. Correspondingly, Cl. (a) 
of Section 32F (1) lays down that 
where the landlord belongs to one of the 
categories of disabled persons, the tenant 
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shall have the right to purchase the leas- 
ed land under Section 32 within one year 
from the expiry of the period during 
which such landlord is entitled to termi- 
nate the tenancy under Section 31. Now, 
the proviso which was introduced m iden- 
tical terms in S 31 (3) and S 32F (11 
(a) was designed to meet cases where such 
disabled persons were members of a joint 
family. The proviso says, in the first 
place, that where a disabled person was a 
member of a joint family, the provisions 
of Section 31(3) and of Section 32F{l)(a) 
shall not apply if at least one member cf 
the joint family was outside the cate- 
gories of disabled persons. The proviso, 
however, further lays down that the 
aforesaid provisions (the provisions of 
Section 31(3) and of Section 32F(l)(a)) 
shall apply to disabled persons who were 
members of a joint family, if there was a 
partition in the family before 31st March 
1958 and if that partition f ulfill ed certain 
requirements. Thus the main effect of 
the proviso is to postpone the date on 
which a tenant could become a purc h aser 
of the leased land where the land belong- 
ed to a joint family of which a disabled 
person was a member and in which a 
partition took place before 31st March 
1958 fulfilling certain conditions. 

8. As stated above, the Full Bench of 
the Maharashtra Revenue Tribunal gave 
findings on several questions which were 
raised before the Bench in the course of 
arguments relating to the interpreta- 
tion of the proviso quoted above. For 
the purpose of deciding the cases before 
us we have to consider two questions on 
which findings were given by the Full 
Bench. One of these questions related 
to file meaning of the expression "such 
person" which occurs in the proviso. The 
question was whether the expression 
"such person” refers to a disabled per- 
son. or a person who is not disabled. 
There was a difference m the Members 
of the Full Bench on the interpretation 
of this expression. The majority consist- 
ing of two Members of the Full Bench 
held that the expression "such person” 
refers to a person who is not disabled. 
Whereas the remaining Member came 
to the conclusion that the expression re- 
fers to a disabled person. 

9. On this disputed question we _ are 
inclined to accept the minority view, 
like the main provisions of sub-section 
(3) of Section 31 and clause (a) of Sec- 
tion 32F{1). the proviso de als with the 
rights of a landlord who is a disabled 
person. It is the share of "such per- 
son” which is to be separated in a parti- 
tion on or before 31st March 1958 More- 
over, the proviso lays down that in the 
partition the shhre allotted to "such per- 
son” in the land must be in the same 
proportion as his share in the entire 
joint family and "not in a larger propor- 
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tion”. Obviously, in making this provi- 
sion the Legislature intended to ensure that 
members of a joint family shall not ad- 
versely affect the rights of tenants by al- 
lotting agricultural land to a disabled 
member in excess of his proper share in 
the entire joint family property. The 
interests of tenants would not be adverse- 
ly affected if a member of the family, 
who was not a disabled person, was given 
in a family partition a larger proportion 
of agricultural land than the proportion 
which represented his share in the entire 
joint family property. It must follow 
that the expression “such person” in the 
proviso denotes a disabled person and not 
a person who is not disabled. 

10. The second question, which was 
raised before the Full Bench of the Reve- 
nue Tribunal and which is relevant to 
the cases before us, is whether, in order 
to satisfy the requirements of the pro- 
viso. the family partition may be confin- 
ed to agricultural lands only or must ex- 
tend to the entire joint family property. 
The Full Bench of the Revenue Tribunal 
dealt with this question in the follow- 
ing passage: 

"According to the true notion of an 
undivided Mitakshara family (which gov- 
erns the State of Maharashtra) no indi- 
vidual member of that family, whilst it 
remains undivided, can predicate of the 
joint property that a particular member 
has a certain detmite share one-third or 
one-fourth (See Mulla's Hindu Law p. 492 
Edn. 12). Until, therefore, the entire 
jomt family property is divided or parti- 
tioned. it would not be feasible to deter- 
mine what the value of a share of a par- 
ticular member be. It is, therefore, dear 
that for the purpose of the provisos, there 
cannot be a valid partition which is par- 
tial either m relation to persons or pro- 
perties. The agricultural lands must be 
divided by metes and bounds, but the 
other property need not be physically par- 
titioned. It Is sufficient if the Interest of 
the members in the other property is 
made legally separated.” 

Thus, according to the Full Bench of the 
Revenue Tribunal, the requirements of 
the proviso are Satisfied if, in the parti- 
tion, the agricultural lands are divided by 
metes and bounds and the rest of the pro- 
perty is divided only notionally and not 
physically. 

IL If this were the correct Interpreta- 
tion of the proviso, we find it difficult 
to appreciate why in the present case, 
the Revenue Trib unal allowed the revi- 
sion application of the 1st respondent and 
set aside the decision of the Deputy Col- 
lector The Deputy Collector had found 
that, whereas the agricultural lands were 
divided by metes and bounds between 
Laxrmbai and her sons Anant and Bal- 
want, the rest of the joint family 
perty remained undivided. There w 33 
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no finding of the Deputy Collector that 
even a notional partition had not taken 
place in the rest of the property and that 
Laxrnibai and her sons continued to be 
members of a joint Hindu family in re- 
gard to that property. 

12. We are, however, not in agreement 
with the view of the Full Bench that the 
requirements of the proviso are fulfilled 
if, in a family partition, agricultural lands 
are divided by metes & bounds & the rest 
of the property is only notionally parti- 
tioned. The proviso lays down two re- 
quirements of a family partition; (1) that 
'the share of such person (Le, the dis- 
abled person) in the joint family has 
been separated by metes and bounds” 
and (2) that "the Mamlatdar on in- 
quiry is satisfied that the share of 
such person in the land is separated, 
having regard to the area, assessment, 
classification and value of the land, 
in the same proportion as the share 
of that person in the entire joint family 
property and not in a larger proportion”. 
The first of these requirements appears 
to have escaped the notice of the Reve- 
nue Tribunal. That requirement makes 
it obligatory that the share of the disabl- 
ed person must be separated by metes 
and bounds "in the joint family” and not 
merely in the agricultural land of the 
joint family. The proviso is not satisfi- 
ed unless the share of a disabled person 
is separated by metes and bounds in all 
the joint family property and unless the 
agricultural land allotted to him corres- 
ponds to his share in the entire property 
and is not in excess thereol 

13. In the petition under consideration 
(Special Civil Application No. 1676 of 
1964) it has been found by the Agricul- 
tural Lands Tribunal as well as by the 
Deputy Collector that Laxmibai’s share 
in the properties of the joint family other 
than agricultural land was not separated 
by metes and bounds in. the partition 
between her and her sons. The 
partition, therefore, did not satisfy 
the requirements of the proviso and could 
not have the effect of postponing the 
date on which the 1st respondent, who 
was the tenant of the lands allotted to, 
the share of Laxrnibai would be entitl- 
ed to become the statutory purchaser of 
those lands. We must accordingly up- 
hold the decision of Maharashtra Reve- 
nue Tribunal although on a ground dif- 
ferent from the one which appealed to 
the Revenue Tribunal. 

14. Similarly, in each of the other 
two petitions (Special Civil Applications 
Nos. 1677 of 1964 and 1817 of 1964), it 
has been found that the share of the dis- 
abled person in joint family properties 
other than agricultural land was not se- 
parated by metes and bounds at the par- 


tition on which the petitioners relied. 
Hence these petitions must also fail. 

, 15 - 111 the result, the petitions are dis- 
missed. There will be no order as to 
costs in all these petitions, 

LGC/D.V.C. Petitions dismissed. 
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ABHYANKAR J. : The petitioner by 
this petition under Article 227 of the Con- 
stitution. challenges the order of the 
Extra Assistant' Judge, Akola, as an Elec- 
tion Tribunal, setting aside the election 
of the petitioner as a member to the Muni- 
cipal Council, Akot from Ward No. 15 
held recently. 

2. An election programme for elect- 
ing members from different wards to the 
Municipal Council at Akot under the pro- 
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visions of the Maharashra Municipalities 
Act, 1965. was fixed by the authorities In 
1967. The dates for accep t ance of nomi- 
nation papers was 10th May 1967, scru- 
tiny was on 13th May 1967, date for 
withdrawal was 20th May 1967. poll was 
taken on 4th June 1967 and the votes 
were counted and the results declared on 
5th June 1967. The petitioner and the 
first respondent were the only contesting 
candidates from Ward No. 15 On a 
scrutiny and counting of ballot papers, it 
was found that each of them, that is, the 
petitioner and the first respondent, had 
secured 320 valid votes. Under Rule 58 
of the Ma harash tra Munici pali tie s Elec- 
tion Rules, 1966 If after the counting of 
the votes is completed an equality of 
votes is found to exist between any can- 
didates and the addition of one vote will 
entitle any one of the candidates to be 
declared elected, the Returning Officer Is 
required forthwith to decide between 
these candidates by lot Accordingly 
such lot was drawn and the verdict was 
In favour of the petitioner and the peti- 
tioner was, therefore, declared ejected. 

3. The election of the petitioner In 
these dreums tanm es was challenged by 
the first respondent on several grounds 
before the Extra Assistant Judge, who is 
empowered to decide disputes relating to 
elections under Section 21 of the Maha- 
rashtra Municipalities Act Among other 
issues arising out of the pleadings of the 
parties was issue No. 9 The contention 
of the first respondent giving rise to this 
issue appeared to be that two citizens 
vix, Shri Shantaram Yadaorao Deshpande 
and Smt Sulabha Shantaram Deshpande 
were entitled to vote at this election and 
that their names were Included in the 
electoral roll of the Maharashtra Legisla- 
tive Assembly, but their names were not 
Incorporated in the list of voters prepar- 
ed by the Chief Officer for the Municipal 
elections and they were not allowed to 
vote at the election and therefore, the re- 
sult of the election was materially af- 
fected. It will be Been that each of the 
contesting candidates has polled equal 
votes and if It could be established that 
the two citizens had a right of franchise 
to cast their votes at this election from 
this ward and were Illegally prevented 
from voting, then the result of the elec- 
tion could be said to be affected by such 
Improper refusal of the franchise. 

4. It seems at the instance of the res- 
pondent No. 1 a copy of the electoral 
roll for the Maharashtra Legislative As- 
sembly was filed and it Is marked as Ex- 
hibit 45. The electoral roll comprised of 
a printed list and two appendages. The 
printed list .Includes names of 768 per- 
sons and -thereafter the names of Shri 
Shantaram Deshpande 2 nd Smt. Sulabha 
Deshpande were mentioned at serial Nos 
769 and 770. On the first appendage, and 


Anilknmar (Abhyankar J.) A. IB. 

thereafter on the second appen d a g e names 
of seven other voters bearing serial Nat 
771 to 777 appear to be printed. It is an 
admitted position, however, that the 
names of the two Desbpandes do not ap- 
pear in the voters’ list maintained end 
authenticated by the Chief Officer and It 
was also filed as Exhibit 43. That was 
the copy of the voters list perta in i ng to 
Ward No. 15. 

5. In this list though the names at 
serial Nos. 769 and 770 from the electoral 
roll of the Legislative Assembly are 
omitted, it appears that the list of per- 
sons at serial Nos. 771 to 777 appearing 
In the electoral roll for the Legislative 
Assembly was included In Exhibit-43 at 
serial Nos. 769 to 775, In other words, ex- 
cept for the omission to Include the 
names of Shri Shantaram Deshpande and 
Smt Sulabha Deshpande which appeared 
In the appendage or part of the electoral 
roll for the Legislative Assembly for this 
ward, all other names apparently were 
Included In Exhibit 43. 

6. It seem3 to have been contended be- 
fore the learned Assistant Judge that the 
Chief Officer who was required to do his 
lob of preparing and maintaining a list, 
of voters under S. 11 of the Maharash- 
tra Municipalities Act 1965, did not do It 
diligently and carefully and this result- 
ed In the omission of the names of the two «• 
voters from the list m aintained by him. 
It was incumbent the argument was, on 
the Chief Officer to copy down the voters 
list accurately from the electoral roll of 
the Legislative Assembly for the ward 
and if he failed to comply with this pro- 
vision under the Act such failure to 
comply with a mandatory provision vitiat- 
ed the further action. It was, in effect 
therefore, contended that the failure to 
comply with the mandatory provisions 
deprived the list of its status as an au- 
thentic list and the authenticity and 
finali ty attached to it was, therefore, 
taken away. As there was no authenti- 
city or finality to the list prepared by 
the Chief Officer, it was not binding In 
the sense that exclusion from that list 
In respect of any citizen would not dis- 
entitle him to exercise his right of fran- 
chise and if that be the result of the fai- 
lure of the Chief Officer to carry out bis 
duty, the election in the instant case, 
which resulted In equality of votes 
should be held to be vitiated on account 
of such failure. This contention found 
favour with the learned Extra Assistant 
Judge and on this sole ground the peti- 
tion was allowed and the election has 
been set aside. 

T. In support of this petition challeng- 
ing the finding on this issue, the learned 
counsel for the petitioner has invited 
our attention to the scheme of preparation 
of list of voters «nd conferral of tn 
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tight to vote given by the Legislature in 
Sections 11 and 12 of the Maharashtra 
Municipalities Act. As the principal argu- 
ment is based on either side on proper 
construction to be put on these two provi- 
sions of the Act, it is necessary to repro- 
duce these provisions which are as fol- 
lows: 

"11(1). The electoral roll of the Maha- 
rahtra Legislative Assembly prepared 
under the provisions of the Representa- 
tion of the People Act, 1950, and for the 
time being in force on such date as the 
Director may by general or special order 
notify in this behalf (being a date not 
earlier than one month from such noti- 
fication) for such constituency of the 
Assembly or any part thereof as is in- 
cluded in the municipal area, shall be 
divided by the Chief Officer (or such 
other officer of the Council or Govern- 
ment as may be designated by the Direc- 
tor in this behalf) into different sections 
corresponding to the different wards in 
the municipal area; and a printed copy 
of each section of the roll so divided and 
authenticated by such officer shall be 
the list of voters for each ward. The 
ward lists shall collectively be deemed to 
be the municipal voters’ list 

(2) The Chief Officer shall maintain the 
lists of voters prepared under sub-section 
(1) and the lists so maintained, shall he 
deemed to be the authentic lists for all 
elections under this Act. 

(3) At least fifteen days before the last 
date fixed for nomination of candidates 
for every general election, the Chief 
Officer shall keep open for public inspec- 
tion. at the municipal office and at such 
other places in the municipal area as the 
Council may fix, copies of the lists of 
voters of each ward maintained under 
sub-section (2). 

12(1). Every person whose name is in 
the list of voters maintained under the 
last preceding section shall be qualified 
to vote, and every person whose name is 
not in such list shall not be qualified to 
vote, at the election of a Councillor for 
the ward to which such list pertains. 

(2) The list of voters maintained under 
the last preceding section shall he con- 
clusive evidence for the purpose of de- 
termining under this section whether a 
person is 'qualified or is not qualified to 
vote, as the case may be, at any election." 

8. According to the learned counsel 
for the petitioner, an Election Tribunal 
adjudicating the validity of an election 
under Section 21 of the Maharashtra 
Municipalities Act acts without jurisdic- 
tion if it does not give effect to the le- 
gislative mandate unequivocally express- 
ed in Section 12 of the Maharashtra 
Municipalities Act According to the 
petitioner, the right to vote at a munici- 
pal election is given by the Statute, name- 


ly, the Maharashtra Municipalities Act, 
and that right must be found within the 
framework of the Statute and nowhere 
else, . Section 12 of the Act, in terms, 
restricts that right to vote only to 
those whose names are in the list of 
voters and denies to everyone else whose 
name is not in the list of voters. If for 
any reason, a person’s name is not in- 
cluded in the list of voters, then such a 
person has been denied the right of fran- 
chise tc» vote at a municipal election. 
There is no getting out of this position so 
long as and as long as the person's name 
c ann ot, he found in the voters’ list. In 
our opinion, this contention is well found- 
ed and must be accepted. 

9. It was urged on behalf of the con- 
testing respondent that the voters’ list 
that is really made the basis of franchise 
is the electoral roll of the Maharashtra 
Legislative Assembly prepared under the 
provisions of the Representation of the 
People Act, 1950 and for the time being 
in force on such date as the Director may 
notify. If a person’s name is found in- 
cluded in such electoral roll, then the 
Chief Officer in copying out the names 
from that roll in exercise of his power to 
prepare the list of voters for the munici- 
pal election has na right to exclude any 
name or omit any name from the electo- 
ral roll. If such Chief Officer omits, in- 
advertently may be. the name of any one 
who is included in the electoral roll of 
the Maharashtra Legislative Assembly, 
such an omission should not deprive that 
person of his right to vote at the munici- 
pal election. In other words, the argu- 
ment suggests that the function entrust- 
ed to the Chief Officer is merely admin- 
istrative or mechanical function of copy- 
ing out the list of names of persons in- 
cluded in the electoral roll of the Maha- 
rashtra Legislative Assembly and a mere 
omission to include some of the names 
which are albeit in the electoral roll 
should not have the effect of depriving 
such omitted persons of their right to 
vote. 

10. In our opinion, it is not possible 
to construe the provisions of Section 11 
of the Maharashtra Municipalities Act in 
this manner. A close scrutiny of sub- 
section (1) of Section 11 will show that 
the duty cast on the Chief Officer is to 
prepare his own list of voters who will be 
entitled to vote at the ensuing municipal 
election and the basis for inclusion in 
such list is the electoral roll of the Maha- 
rashtra Legislative Assembly for that 
particular area or ward. He is required 
not only to divide the electoral roll into 
appropriate wards which will become the 
ward roll, but is further required to au- 
thenticate such list for each ward. The 
right to authenticate also imposes a duty 
and it is only the authentication which, in 
our opinion, invests the list of voters pre- 
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pared by the Chief Officer with the eta- be held entitled to vote at the munld- 


tus of an authentic list of voters for the 
municipal election in that ward. The 
Chief Officer is required to maintain the 
list of voters prepared under sub-section 
(1) and sub-section (2) itself expressly 
cays that the lists so maintained shall be 
deemed to be the authentic lists for all 
elections under this Act If it was the 
intention of the Legislature to make the 
electoral roll of the Maharashtra Legis- 
lative Assembly prepared for that area 
or the ward as the authentic list, nothing 
was easier than to say so which has been 
done in some other statutes. For instance 
under the Bombay Village Panchayats 
Act Section 12 provides that the electoral 
roll of the Maharashtra Legislative As- 
sembly prepared under the provisions of 
the Representation of the People Act, 
1950, and in force on such day as the 
State Government may by general or 
special order notify in this behalf for 
such part of the constituency of the As- 
sembly as is included in a ward or a vil- 
lage shall be the list of voters for such 
ward or village. We have to contrast 
this provision with the provision made in 
Section 11 of the Maharashtra Municipa- 
lities Act enjoining on the Chief Officer 
to prepare a separate and independent 
list of voters although the basis of such 
preparation is the electoral roll of the 
Maharashtra Legislative Assembly for 
that area. We are. therefore, unable to 
accede to the contention of the Contesting 
respondent that merely because the 
names of some persons may be found in 
the electoral roll of the Maharashtra 
Legislative Assembly that by itself Is 
enough to enfranchise them to entitle 
them to vote at the municipal election. 
That franchise is earned when their 
names are repeated in an authentic list 
Of voters required to be prepared by the 
Chief Officer The wording of Section 12 
in both its sub-sections also makes it 
dear that it is only such list of voters 
maintained under Section 11, that Is, the 
list of voters prepared and authenticated 
by the Chief Officer, which alone has to 
be seen to find out whether a person Is 
qualified to vote and every person whose 
name is not m such list is not qualified 
to vote The Legislature has ex- 
pressed its intention to restrict the right 
to vote only to those citizens whose names 
are found in the list of voters maintain- 
ed by the Chief Officer and expressly 
denies it to others whose names, whatever 
may be the reasons, are not to be found 
in the list of voters maintained and au- 
thenticated by the Chief Officer. If that 
be the nature of the grant and its limi- 
tation. we fall to see what scope there is, 
for contending that merely because a citi- 
zen's name appears in the electoral roll 
of the Legislative Assembly, he should 


pal election. Though it is true that the 
electoral rolls prepared for the Assembly 
elections are treated as the basis from 
which lists of voters are prepared for 
municipal elections, so far as the munici- 
pal elections are concerned, the right to 
franchise seems to lie necessarily restri- 
cted only to those persons whose names 
are in the list of voters and is specifically • 
denied to those whose names are not in 
the list. 

11. A somewhat similar question arose 
before this Court in Phondba v. Civil 
Judge, Junior Division, Hinganghat, 1963 
Mah LJ 869= (AIR 1967 Bom 232). There, 
the question was interpretation of Sec- 
tions 15, 12 and 13 of the Bombay Village 
Panchayats Act, but the issue raised was 
identical. As in this case a contention 
seems to have been raised that the names 
of the persons in that case were included 
in the electoral roll of the Legislative As- 
sembly for a particular ward though they 
were not residents of that ward and the 
names of persons who were residents of 
a particular ward were excluded from 
the Assembly electoral roll As in this 
case, it seems to have been complained 
that there is no specific provision either 
in the Bombay Village Panchayats Act or' 
the rules made thereunder empowering 
the Chief Officer to correct the voters' 
list to be maintained and authenticated „ 
by him. It was, therefore, contended that 
if any citizen’s name is wrongly omitted 
from such list, that should be a sufficient 
ground for contesting the elecion because 
the electoral roll was not properly main- 
tained Repelling this contention, the 
Division Bench has observed as follows: 

"The Panchayats Act has conferred 
power on the designated officer to pre- 
pare and maintain the voters' list as re- 
quired, and in our view it must neces- 
sarily include the power to make neces- 
sary corrections which are within the 
scope of his authority. This is borne out 
from the fact that sub-rule (4) requires 
copies of list of voters to be kept open 
for inspection at the Village Panchayat 
office and the ChavdL Everyone is free 
to go to the village Chavdi and to the 
Panchyat Office and inspect the copies 
of the voters’ list There is no limit of 
period prescribed for which the lists are 
to be kept open. Since the lists must be 
kept open, it must suggest therefore, 
that there would be ample opportunity to 
any person to point out mistakes and get 
them corrected before the date oI 
nominations. 

Even sub-rule (5) gives a sufficiently 
long notice prior to the nomination, spe- 
cifying the places where copies of rele- 
vant lists of voters are kept open, for pup - 
he inspection. One of the essential pur- 
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poses of keeping open these copies for 
public inspection must be, to have such 
mistakes corrected so far as are possible 
to be corrected •within the frame work of 
the Act. Though, therefore, there is no 
specific provision made by the State Gov- 
ernment by the rules for getting mistakes 
in the voters’ lists rectified, still in our 
view it would be open to the petitioners 
to have the list corrected. If no steps are 
taken to have the same corrected, then 
for the purposes of election, under sub- 
section (3) of Section 13 the list is con- 
clusive evidence and cannot be challeng- 
ed”. 

12. In our opinion, this principle ap- 
plies with equal force to the provisions of 
the Maharashtra Municipalities Act, 1965. 
Under Section 12(2) of this Act, the vot- 
ers’ list prepared, maintained and authen- 
ticated by the Chief Officer is conclusive 
evidence for the purpose of determining 
whether a person is qualified or not 
qualified to vote. Similarly, under sub- 
section (3) of Section 11 of the Act, for 
at least a fortnight before the date feed 
for nomination of candidates for every 
general election, the Chief Officer has to 
keep open for public inspection at the 
municipal office and at such other places 
in the municipal area as the Council may 
fix, copies of the lists of voters of each 
ward maintained under sub-section (2). 
This requirement is necessarily for the 
benefit of those whose names may have 
been omitted, though liable to be includ- 
ed, from the authentic list. It is not the 
case of the first respondent that the two 
citizens who complained of being depriv- 
ed of their right of franchise went to the 
Chief Officer with a request to have 
their names included in the voters’ list 
prepared by him. If such a request was 
made and denied, it would be another 
matter. We have also no doubt that the 
Chief Officer is bound to include the 
names of those who are eligible, that is, 
the names of those whose names are to 
be found in the electoral roll of the Le- 
gislative Assembly for the appropriate 
area. If there is refusal to include these 
names, a right can be exercised or enforc- 
ed by asking for a mandate from the 
Court, but in absence of any such steps 
being taken to make the voters’ list com- 
plete, we are unable to hold that merely 
because a person’s name is in the electo- 
ral roll of the Assembly, that by itself 
would entitle him to claim franchise 
under the Municipal Act which is restrict- 
ed to only those whose names are in the 
list of voters prepared by the Chief Offi- 
cer. 

13. Differing from the Tribunal, there- 
fore, we have come to the conclusion 
that there was no jurisdiction in the 
Tribunal to adjudicate on the issue 
raised in the form before it. The voters’ 
list prepared by the Chief Officer is made 


conclusive evidence as to the right s of 
persons who are entitled to vote and it is 
not permissible to travel beyond that list 
As the names of the two Deshpandes 
were not in the voters’ list, admittedly 
they had no right to exercise any fran- 
chise at this election and that fact there- 
fore, could not affect the election in the 
manner in which it was contended by the 
first respondent This finding is enough 
to set aside the order of the learned Ex- 
tra Assistant Judge. 

„ 14. It is also urged in his own peti- 
tion filed by the first respondent, and 
which was at his request placed for ad- 
mission for today, that the first respon- 
dent had secured two valid votes in ad- 
dition to the votes declared to be seem- 
ed by him and thus the first respondent 
had secured a majority of two valid votes. 
No such contention was raised in the 
original petition filed before the Extra 
Assistant Judge. The first respondent 
seems to have been allowed to amend his 
election petition after scrutiny of ballot 
papers, that is, long after the period of 
limitation fixed for filing such an elec- 
tion petition. We are not sure whether 
any such contention could have been al- 
lowed to be raised by the learned Assis- 
tant Judge after the limitation for filing 
the election petition was long passed. 
The two ballot papers were rejected by 
the Returning Officer because it was 
found that on each of them mark was 
made on the reverse of the ballot paper, 
over that part where the symbol of stand- 
ing lion could be seen against light. The 
contention of the first respondent was 
that a mark so made even though on the 
reverse of the ballot paper, should be 
held as a proper mark on the ballot paper 
because it is on the symbol of the candi- 
date for whom the voter intended to vote 
and this intention can be gathered from 
the fact that the mark, though on the re- 
verse, is on the obverse of this symbol. 

15. In support of this contention our 
attention was invited to two decisions. 
One of them is the one Swarup Singh v. 
Election Tribunal, AIR 1960 All 66. In 
that case, the symbol was clearly visible 
on the back of the ballot paper, but the 
name of the candidate was not. The mark 
was made by the voter not on the face 
of the ballot paper, but on the reverse. 
The judgment in paragraph 7 observes 
that the voters who voted on these ballot 
papers made the marks on the back of 
the ballot papers and not on the front 
and were probably led to do so because 
the symbols which were more prominent 
than the written names appeared dear- 
ly on the back of the ballot papers as 
welL The Returning Officer rejected 
these ballot papers because the voters 
marked on the back side of the 
ballot papers, while the Election Tribunal 
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did not consider It to be a good reason 
to reject the ballot paper. When the 
matter came up to the High Court, the 
learned Judge has observed. 

*1 do not consider such marking in this 
particular case, to be marking against 
the provisions of paragraph 43.” 

If we have to deduce from this observa- 
tion that the High Court seems to accept 
the prirddple. contended for here, that 
even if the voter makes a mark on the 
reverse side of a ballot paper, that Is, 
not on the face but on the back ride, such 
mark should be held to be a valid com- 
pliance with Rule 37 which prescribes 
the voting procedure In this case we are 
unable to agree. In Rule 37, the voter 
on receiving the ballot paper has forth- 
with to proceed to one of the polling 
compartments and there make a mark 
on the ballot paper with the instrument 
supplied for the purpose on or near the 
symbol of the candidate for whom he in- 
tends to vote. We are not In a position 
to construe this requirement of the proce- 
dure to have been complied with by a 
voter, who makes mark with the Instru- 
ment supplied to him not on or near the 
symbol of the candidate, which is neces- 
sarily on the face of the ballot paper, but 
on the reverse, merely because the sym- 
bol is visible either because the ballot 
paper is translucent or because there Is 
so much ink used or appearing in the 
symbol that it Seeps through the paper 
and is visible on the back ride. The In- 
tention of the rule is very clear in our 
opinion, and does not permit any Infrac- 
tion in its observance. The ballot paper 
is mt ended to be used as such by mak- 
ing a mark with the instrument supplied 
on the face of the ballot paper and not 
on the reverse. The two ballot papers in 
the instant case were the only ballot 
papers on which such marks are found to 
have been made by two voters It is not 
as if a majority of voters were misled 
into thinking by reason of the appearance 
of the symbol on the reverse ride that 
marks were to be made on the 
reverse of the ballot paper We are un- 
Jable to accede to the proposition that 
merely because a symbol may be visible 
on a ballot paper on its reverse ride, it is 
permissible for a voter to make a mark 
with the instrument supplied to him on 
the obverse side of the ballot paper. 
However an illiterate person may be, he 
is not ignorant nowadays of the procedure 
which is explained with pains not only 
by the candidate but also by the officers. 
Therefore, if in a given case the ballot 
paper is found to have marking on the 
reverse side, it must be wholly due to 
the negligence of the voter and not 
because of exercise of a choice to mark 
it either on front ride or on back ride, 
S3 no such choice is given to the voter. 
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On plain reading of the rule, we are un- 
able to accept that exercise of franchise 
in this fashion in violation of the in- 
structions and the procedure prescribed 
by the rules would amount to ex erase 
of a proper ma rk ing or recording of one’s 
vote. So to allow, would lead to several 
difficulties and there is no limi t where 
one would be able to restrict the scope 
of such i nfr actions. We are, therefore, 
unable to hold that the learned Extra As- 
sistant Judge was in error in rejecting 
this contention of the first respondent and 
holding that the two ballot papers were 
rightly rejected. We have dismissed the 
petition filed by the first respondent and 
we have given reasons for the same iu 
this petition as both the petitions came to 
be heard together. 

16. The result Is Special Civil Ap- 
plication No. 339 of 1968 is allowed. The 
order of the Extra Assistant Judge is set 
aside and the result declared by the Re- 
turning Officer is held to be properly de- 
clared. The petitioner will be entitled to 
his costs from the first respondent. 
HGP/D.V.C. Application allowed. 
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Braivallabh ShankarlaL Petitioner r. 
Maharashtra Revenue Tribunal, Nagpur 
and 3 others. Respondents. 

Special Civil Appln. No. 724 of I960, 
D /- 10-4-1968. 

Tenancy Laws — Maharashtra Agri- 
cultural Lands (Ceiling on Holdings) Act 
(27 of 1961), Ss. 33, 16, 18, 20 and 21 — 
Appeal under S. 33 when lies — - Findings 
given under S. 18 ■ — ■ Appeal not maintain- 
able. 

Under S 33, no appeal lies against the 
mere findings given in S. 18 It can only 
lie after the declaration has been given 
under S 2L 

Before the Collector makes a declara- 
tion under Section 21, he has to decide 
certain other matters mentioned In Sec- 
tions 18, 19 and 20 for amvmg at the 
figures required for a declaration. Neces- 
sarily, the declaration must be preceded 
by an antecedent enquiry in which all 
the objections and contentions raised by 
various persons have to be decided ana 
findings thereon have to be given. After 
these findings are given the Collector is in a 
position to find out the matters specifi- 
ed in Section 21 and that is the final de- 
claration which Is made appealable under 
Section 33. The result of the enaulry 
made under Section 18 is merely a Cod- 
ing and not the final decision. 

(Para Ej 
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J. N. Chandurkar, for Petitioner; C. S. 
Dharmadhikari, Asstt Govt Pleader, for 
Respondents Nos. 2 and 4; K, G. Chen- 
dke, for Respondent No. 3. 

ORDER: The only question that is In- 
volved in the present petition is whether 
the finding which has been given by the 
Sub-Divisional Officer in the proceedings 
under the Maharashtra Agricultural 
Lands (Ceiling on Holdings) Act, 1961, is 
appealable. The Maharashtra Revenue 
Tribunal has by its order dated 26th April 
1966 held that the appeal is not main- 
tainable under Section 33 of the Act, The 
matter arises in this way. 

2. The respondent No. 3 Rambilas 
was the tenure-holder of Survey No. 5, 
area 22 acres 19 gunthas of mouza Aurang- 
pur, taluq Daryapur, district Amravati 
amongst other property. The said Ram- 
bilas executed a deed of gift in respect of 
this field on 31st March i960 in favour of 
the petitioner Brijvallabh. This gift deed 
was said to be in pursuance of a karar- 
nama said to, have been executed by 
Rambilas in favour of Brijvallabh on 12th 
of December 1958. 

3. Proceedings under the Ceiling Act 
were tnkpn against Rambilas. There 
Was a report by the revenue authorities 
that on 4-8-1959 the field Survey No. 5 
Was of the ownership of Rambilas and 
for the purposes the Ceiling Act must be 
taken to be his. In these proceedings the 
petitioner Brijvallabh raised objections 
contending that the field was donated by 
Rambilas to him and it was his property. 
The Sub-Divisional Officer rejected ms 
contention and held that the gift deed ap- 
peared to defeat the objects of the ceiling 
legislation to whatever extent possible. 
He held that the survey No. 5 cannot be 
exempted and with a view to safeguard 
the interest of the objector and also of 
the Government the landlord will retain 
this survey number with him in the light 
of the provirions of Section' 16(1) of 'the 
Ceiling Act at the time of exercising his 
light of retaining lands with him under 
Section 16 (2) of the Ceiling Act. This 
order or the result of the enquiry was 
challenged by the present petitioner be- 
fore the Maharashtra Revenue Tribunal 
The Revenue Tribunal held that this de- 
rision was not appealable under Section 
33 of the Ceiling Act. 

4. Right of appeal is provided by Sec- 
tion 33 of the Ceiling Act Section 33 
provides for an appeal against an order 
or award of the Collector to the Mahara- 
shtra Revenue Tribunal in the following 


(2) a declaration or any part thereof 
under Section 21. 

« * * * »!> 

The declaration that is mentioned in 
Section 33 is the declaration which is 


given under Section 21 of the Act. Sec- 
tion 21 provides that as soon as may be 
after the Collector has considered the 
matters referred to in Section 18 and the 
questions, if any, under sub-section (3) of 
Section 20, he shall make a declaration 
stating therein his decision on the mat- 
ters mentioned in this section. The mat- 
ters which are required to be considered 
by the Collector are given in Section 18 
and one of the matters that is required 
to be considered by the Collector under 
Section 18 is whether any land transfer- 
red or partitioned between the period from 
the 4th day of August 1959 and the ap- 
pointed day, should be considered in cal- 
culating the ceiling area as provided by 
sub-section (1) of Section 10. Section 10 
provides for the consequences of certain 
transfers and acquisitions of land. Sec- 
tion 10(1) reads; 

“10. (1) If— 

(a) any person after the 4th day of 
August 1959 but before the appointed 
day, transfers or partitions any land in 
anticipation of, or in order to avoid or de- 
feat, the objects of this Act, or 

. (b) any land is transferred or parti- 
tioned in contravention of the provisions 
of Section 8, then, in calculating the ceil- 
ing area which that person is entitled to 
hold, the area so transferred or parti- 
tioned shall be taken into consideration, 
and land exceeding the ceiling area so 
calculated shall be deemed to be in excess 
of the ceiling area for that holding not- 
withstanding that the land remaining with 
him may not in fact be in excess of the 
ceiling area.” 

Section 10(1) further provides that all 
transfers and partitions made after the 
4th day of August 1959 but before the 
appointed day. shall he deemed (unless 
the contrary is proved) to have been 
made in anticipation of, or in order to 
avoid or defeat the objects of this Act. 
The appointed day is 26th of January 
1962. 

5. Under the Ceiling Act power is 
given to the Collector to hold an enquiry. 
Section 14 requires the Collector to hold 
an enquiry in respect of every person 
holding land in excess of the ceiling area 
and has to determine the surplus land 
held by such person. For holding an en- 
quiry the Collector has to issue a public 
notice in the prescribed form and call 
upon all persons interested in the land to 
submit to the Collector their objections 
within a period of one month from the 
date of the publication of the notice. He 
has also to serve notices to the same ef- 
fect on the holder and all other persons 
who are known or believed to be interest- 
ed in the land, calling upon them to ap- 
pear before him personally or through an 
agent and to state any objections or sug- 
gestions to 'the particulars given in the 
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notice to show cause wherever necessary, 
why any land transferred or partitioned 
in contravention of the provisions 
of Section 8, or any land trans- 
ferred or partitioned during the period 
specified in clause (a) of sub-sec- 
tion (1) of Section 10, should not be taken 
into consideration in calculating the ceil- 
ing area as provided by sub-section (1) 
of Section 10 After this is done and 
after hearing the holder and other persons 
interested and who are present, he has to 
consider the matters which are given in 
Section 18. 

6. In this case, the present petitioner 
who claimed to be interested in Survey 
No 5 made objections in the proceedings 
before the Collector and contended that 
the field was given to him by way of a 
gift by virtue of the registered gift deed 
dated 31st March I960, which was execu- 
ted m his favour in pursuance of the 
karamama of 12th December 1958 Be- 
sides the matters required to be consider- 
ed under Section 18, there are certain 
other questions in Sections 19 and 20 
Section 16 of the Ceiling Act gives a 
right of selecting the land which the hol- 
der can retain with him within the ceil- 
ing area. It provides 

"16 (1) Where a person holds land In 
excess of the ceiling area, and the whole 
or part of such land is subject to an en- 
cumbrance, then subject to the provisions 
of sub-section (1) of Section 10 and Sec- 
tion 15 he shall retain such encumbered 
land (where he is the owner or tenant 
thereof) up to the extent of the c eil i n g 
area”. 

Sub-section (2) of Section 16 provides 
that subject to the provisions of sub-sec- 
tion (1), a person shall be entitled to 
select the lands he wishes to retain with 
himself, upto the ceiling area. 

7. The Scheme of the Ceiling Act, 
therefore, appears that after the matters 
mentioned in Section 18 and the questions 
given in Section 20 have been decided, 
the total land with the holder on the re- 
levant date is determined and after that 
is done, a nght is given to the holder to 
select as much land from the land as he 
is entitled to retain with himself upto the 
ceiling area and in selecting that land, 
the land which has already been encum- 
bered and the land which is held to have 
been transferred or partitioned m antici- 
pation of or in order to avoid or defeat the 
objects of the Act will also be included in 
that area. It is after the selection has 
been made that the ^Collector is in a 
position to delimit the' land as surplus 
land and he has then to make a declara- 
tion stating therein Ids decision on the 
points given in Section 21 of the Ceiling 
Act He gives the decision on the fol- 
lowing matters: 


(a) the total area of land which the 
person is entitled to hold as the ceiling 
area; 

(b) the total area of land which is in 
excess of the ceiling area; 

(c) the name of the person to whom 
possession of land is to be restored under 
Section 19, and area and particulars of 
such land; 

(d) the area, description and full parti- 
culars of the land which is delimited as 
surplus land; 

(e) the area and particulars of land, out 
of surplus land, in respect of which the 
right, title and interest of the person hold- 
ing it is to be forfeited to the State Gov- 
ernment. 

8. It will thus appear that before the 
Collector makes a declaration as con- 
templated by Section 21, he has to de- 
cide certain other matters for arriving at 
the figures which are required for a de- 
claration under S, 21. Necessarily, the de- 
claration must be preceded by an ante- 
cedent enquiry in which all the objec- 
tions and contentions raised by various 
persons have to be decided and findings 
thereon have to be given. After these 
findings are given on matters mentioned 
in Sections 18. 19 and 20, the Collector 
then is in a position to find out the mat- 
ters specified in Section 21 and that is 
the final declaration which is made ap- 
pealable under Section 33 In an appeal 
under Section 33, the person aggrieved 
may challenge all the matters given 
under Section 21 if he is aggrieved by all 
of them or only some of these matters 
by which he feels aggrieved The result 
of the enquiry made under Section 18 is 
merely a finding and not the final deci- 
sion. The final decision is the declara- 
tion made under Section 21 No appeal 
has been provided against the findings 
In an enquiry under Section 18 of the 
Ceiling Act Section 21 itself provides 
that after the Collector has first con- 
sidered the matters referred to in Sec- 
tion 18 and the questions, if any, under 
sub-section (3) of Section 20 and as soon 
thereafter as may be, has to make a de- 
claration on the matters referred to there- 
in. The enquiry, therefore, which is 
made under Section 18 ultimately results 
in the declaration which is given under 
Section 21 and forms part of the declara- 
tion under Section 21. If and when a 
declaration is made by the Collector and 
an appeal is filed against such a declara- 
tion, it would be open to the person ag- 
grieved not only to challenge the deci- 
sions given in the declaration, but also 
the findings which precede such declara- 
tion as in Section 18 of the Act. I ara 
therefore, of the opinion that no appeal 
lies against the mere findings given tn 
Section 18 and file appeal can only 
after the declaration has been ip 7 *® 
under S. 21. In this case, what Is cballeng' 
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ed is not the declaration as contemplated 
by Section 21, but the findings given 
under Section 18. The Revenue Tribunal 
therefore, was correct in holding that the 
appeal was not maintainable. 

_ 9. _ The petition, therefore, fails and Is 
dismissed. But in the circumstances, 
there will be no order as to costs. 
HGP/D.V.C, Petition dismissed. 
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DESHMUKH J. 

Kedamath Gangagopal Misra, Appel- 
lant v. Sitaram Narayan Moharil, Res- 
pondent. 

Second Appeal No. 309 of 1966 with 
Civil Revn. Appln. No. 220 of 1967, D/- 
2-2-1968, against decision of Dist. J. Nag- 
pur in Appeal No. 266 of 1965 and 2nd 
Joint Civil J„ and Jr. Dvn., Nagpur, 
D/-6-5-1967, Respectively. 

Contract Act (1872) Ss, 28, 2(d) and (e) 
— Decree for eviction — Execution — 
Decree-holder accepting representation of 
tenant not to pursue remedy by way of 
appeal if time granted to vacate — Agree- 
ment reduced to writing — Agreement 
held not hit by S. 28 — It was a good 
consideration — Tenant, held, not entitl- 
ed to prosecute appeal filed in contraven- 
tion of agreement — Evidence Act (1872), 
S. 115. 

Where parties evaluate circumstances, 
make a compromise . and actually derive 
benefit under it, they cannot be permitt- 
ed, after the benefit is enjoyed, to turn 
round and plead bar of Section 28 of the 
Contract Act, (Para 7) 

Where at the time of execution of a 
decree for eviction the landlord decree- 
holder accepted the representation of 
the tenant judgment-debtor that he would 
not pursue any further remedy by way 
of second appeal provided one month’s 
time is given to vacate and the agree- 
ment was reduced to writing on the re- 
verse side of the warrant for execution; 

Held, that the agreement incorporated 
on the reverse side of the warrant was 
not affected by the provisions of Sec- 
tion 28 of the Contract Act and was a 
valid and enforceable agreement, and 
the tenant would not be entitled to pro- 
secute the appeal filed in contravention 
of the agreement. The Contract Act 
conceives of agreement for which con- 
sideration could be for something done 
in the past or being done at present or 
to be done in the future. There was no 
illegality in the agreement arrived at 
between the judgment-debtor and the 
decree-holder, (1875-77) ILR 1 AH 267 
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£FB); (1870-72) 14 Moo Ind App 203 (PC); 
(1882) ILR 8 Cal 455, ReL on. 

If the judgment-debtor has gained 
breathing time for finding alternate ac- 
commodation and has put off the evil day 
by one month, that could be considered 
a good consideration for such a contract 

(Para 10) 

Referred: Chronological Paras 
(1882) ILR 8 Cal 455=10 Cal LR 
443, Protab Chunder Dass v. 

Arathoon g 

(1875-77) ILR 1 All 267 (FB), Anant 
Das v. Ashburner & Co. 8 

(1870-72) 14 Moo Ind App 203=9 
Beng LR 460 (PC), Munshi Amir 
Ali v. Maharani Inderjit Koer 9 


D. K. Khamborkar, for 
N. S. Munshi, for Respondent. 


Appellant; 


JUDGMENT: The respondent in this 
appeal is the landlord plaintiff and the 
appellant is the defendant tenant. A 
decree for eviction, rent and mesne pro- 
fits was obtained by the respondent in 
the trial Court on April 30, 1965. The 
tenant appellant filed an appeal ag ain st 
the decree in the District Court which 
came to be dismissed on August 22, 1966. 
As soon as decree in the trial Court was 
obtained the respondent filed petition for 
execution. Execution was stayed because 
of the stay order obtained from the ap- 
pellate Court. Immediately the appeal 
was dismissed, a decree was produced 
and execution was revived. 


2. On August 31, 1966, plaintiff- 

decree-holder accompanied by the bai- 
liff of the Court and the warrant for ex- 
ecution went to the doors of the present 
appellant. The plaintiff decree-holder 
had all the means at that time to throw 
out the appellant and obtain physical 
possession of the premises. After some 
negotiation, it appears that appellant as- 
sured the respondent plaintiff that he 
would not pursue any further remedy by 
way of Second Appeal provided one 
month’s time is given to vacate. It is 
alleged that respondent accepted this 
representation and agreement was reach- 
ed between the parties. It was reduced 
to writing on the reverse side of the war- 
rant for execution at the instance of the 
bailiff. With this arrangement being 
done, decree-holder plaintiff returned and 
the warrant was lodged back in the 
Court. 


3. During that month which was ob- 
tained by the appellant as breatliing time, 
he filed Second Appeal No. 309 of 1966. 
He also applied for stay. As soon as 
notice of the interim stay of execution 
was received by the respondent plaintiff 
he rushed to this Court and made civil 
application No. 194/1967. By that appli- 
cation it is urged that the appellant de- 
fendant having agreed not to file the ap- 
peal and having obtained the advantage 
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of sending back the warrant and the bai- 
liff and having further obtained the time 
of one month, he cannot file the appeal. 
The appeal is Incompetent and should be 
dismissed as such. 

4. This application Is opposed by the 
appellant He urged that the pla in t i ff 
respondent gave him one month’s time 
under the warrant, without any repre- 
sentations by the judgment-debtor. That 
was an act of grace of the decree-holder 
and it was not a part of any contract 
Having given him time and having made 
an endorsement to that effect the bailiff 
and the decree-holder went away They 
returned after some time and then 
demanded the second part of the writing 
on the warrant from the appellant. 
Under threat and force he was made 
to write that part, by which he stated 
that he would not file any appeal The 

g iving of one month’s time by the decree- 
older and the appellant’s agreement not 
to file the appeal are two independent 
and distinct events. Since this plea was 
raised, I passed an Interim order by 
framing an issue which was sent down 
for recording evidence and certifying the 
eame. In respect of that issue, the trial 
Court certified that the two parts of the 
writings are the result of a single transac- 
tion of agreement between the parties. 
The plaintiff decree-holder’s plea has 
been accepted as it Is supported by the 
bailiff and another witness Arvind 
Khandekar. The defence of the Judg- 
ment-debtor has been rejected When 
the papers reached the appellate Court, 
learned District Court heard the Coun- 
sel on both sides and confirmed the find- 
ings given by the trial Court In this 
manner, the appeal along with the ap- 

E lication has now come up again for 
earing 

5. Only two points arise for my con- 
sideration. Shri Khamborkar, appearing 
for the appellant urged that the finding 
given by the two Courts below should 
not be accepted. He read out to me a 
portion of the bailiff’s statement The 
bailiff nowhere proves the alleged terms 
of agreement In the circumstances. It 
Is urged that the allegation of the plain- 
tiff decree-holder should not be accept- 
ed. I see no force in this argument 
The bailiff may not have heard file dis- 
cussion between the parties. The point 
on which he corroborates the plaintiff 
decree-holder fully is that both the parts 
of the writing on the reverse of the war- 
rant took place at one and the same 
time. Both the writings of the decree- 
holder as well as the judgment-debtor 
are a result of a single transaction of 
agreement between the parties If this 
Is so, it obviously means that the decree- 
holder agreed to accommodate the judg- 
ment-debtor by giving him one month’s 
time to retstove Int and to find alternate 


accommodation. He gave this accommcr 1 
datlon because the judgment-debtor 
agreed not to file any appeal. This Is, 
therefore, a case where a decree-holder 
could have thrown out the judgment- 
debtor along with his ldt. Nothing pre- 
vented him In law from doing so. Even 
then knowing how litigation can be pro- 
tracted the decree-holder seems to have 
made peace with the judgment-debtor 
by giving him one month's time to va- 
cate. In the circumstances, I agree with 
the findings given by the two Courts be- 
low and hold that there was an agree- 
ment reached between the judgment-de- 
btor and decree-holder which is reflect- 
ed in the writings of the two parties. 
The agreement was that the judgment- 
debtor shall not file any appeal in the 
High Court against the decree of the Dis- 
trict Court on the consideration of get- 
ting one month's time lor vacating the 
premises 

6. The second point that arises for 
consideration is whether such an agree- 
ment is legal and valid. If It Is a valid 
agreement, then the appellant shall not 
be allowed to proceed with his remedy of 
this appeal. Shri Khamborkar In that 
behalf relies upon the provisions of Sec- 
tion 28 of the Indian Contract Act. 
Every agreement, by which any party 
thereto is restricted absolutely from en- 
forcing his rights under or In respect of 
any contract, by the usual legal proceed- 
ings In the ordinary tribunals, is de- 
clared void. Shri Khamborkar urges 
that the judgment-debtor had a right in 
law to prosecute his further remedies 
under the Code of Civil Procedure. The 
right of appeal, against the decree of the 
District Court, could be exercised by 
him at his volition. However, by the 
contract made with the decree-holder he 
Is prevented from filing any such ap- 
peal This Is a contract In contraven- 
tion of Section 28 and cannot be en- 
forced. 


7. It Is not possible to accept this 
argument In fact this Is not strictly 
a contract by which the appellant has 
agreed not to follow legal remedies by 
usual legal proceedings in the ordinary 
tribunals of the land. The circumstances 
under which the agreement came to be 
effected and the nature of that agree- 
ment must be noted, in order to under- 
stand the real implication of that agree- 
ment This was a simple suit between 
landlord and tenant where the land- 
lord had already obtained the permission 
of the Rent Controller for terminating 
the tenancy. The suit had resulted In a 
decree in the two Courts below, un- 
doubtedly. the appellant had a right to 
file an appeal in this Court W 1 
any success would be obtained in tna 
appeal or not is at best a matta* 
guess work at that stage. For ought ws 
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know, the appeal may be dismissed in 
limine at the motion healing. A war- 
rant lor possession was already issued 
and the bailiif was standing in the door 
along with the decree-holder. If noth- 
ing was done at that time, the judg- 
ment-debtor stood the prospect of being 
thrown out from the premises with his 
bag and baggage. From the evidence 
led it appears that there were some 
other persons living with the judgment- 
debtor. The prospect of being thrown 
out along with those persons and the 
personal effects was obviously serious. 
When decrees are passed in Courts, it is 
common knowledge that compromises 
are effected out of Court or adjustments 
are made in the decrees which are got 
certified from Courts. These are valid 
contracts. Even though a person has got 
a right of appeal, he is not obliged to 
file an appeal against the decree. If no 
appeal is filed during the period of limi- 
tation, the decree becomes finaL In the 
circumstances, if the judgment-debtor 
has gained breathing time for finding 
alternate accommodation and has put off 
the evil day by one month, that could 
be considered a good consideration for 
such a contract. This is not a contract 
which is affected by Section 28 of the 
Indian Contract Act. A distinction has to 
be made between contracts which are 
opposed to public policy or contracts 
which are in absolute suppression of le- 
gal remedies and contracts which are in 
the nature of bona fide settlement of a 
dispute or claim. Where parties evalu- 
ate circumstances, make a compromise 
and actually derive benefit under it, they 
cannot be permitted, after the benefit is 
enjoyed, to turn round and plead bar of 
Section 28 of the Contract Act. 

8. Shri Munshi, for the respondent, 
has relied upon several judgments, but 
it would be enough to refer to a few of 
them. The first judgment relied upon is 
a Full Bench decision of the Allahabad 
High Court in the case of Anantdas v. 
Ashbumer and Co., (1875-77) ILR 1 All 
267 (FB). Plaintiff Ashbumer and Co. 
had obtained a money-decree against 
Anantdas. The judgment-debtor agreed 
with the decree-holder that he would not 
file an appeal against the decree provid- 
ed the time stipulated by the agreement 
was given to him for making payment. 
Accordingly, time was granted. In spite 
of this agreement, Anantdas filed an ap- 
peal It was objected by the respondent 
that the appeal was incompetent in 
view of the agreement arrived at be- 
tween the parties. On behalf of judg- 
ment-debtor. Anantdas, it was sought to 
be argued that the contract was vitiated 
by the provisions of Section 28 of the 
Indian Contract Act. The Full Bench of 
the Allahabad High Court negatived this 
contention by pointing out that the 


agreement was not prohibited by Section 
28 of the Indian Conract Act and that the 
appellate Court was bound by the rules 
of justice, equity and good conscience 
to give effect to it and refuse to allow 
defendant to proceed with the appeal 
which he had instituted in contravention 
of it. The Full Bench points out that 
Section 28 of the Indian Contract Act in- 
corporates a well recognised rule of 
English Courts which prohibits all agree- 
ments purporting to oust the jurisdiction 
of the Courts, but notwithstanding this 
rule, it was long since determined that if 
a person after mature deliberation enters 
into an agreement for the purpose of 
compromising a claim bona fide made to 
which he believes himself to be liable, 
and_ with the nature and extent of which 
he is fully acquainted, the compromise of 
such a claim is a sufficient consideration 
for the agreement, and the agreement is 
valid. 

9. The next judgment relied upon is a 
Privy Council decision in Munshi Amir 
Ali v. Maharani Inderjit Koer, (1870-72) 
14 Moo Ind App 203 (PC). In an appeal 
that was pending in the High Court, the 
parties agreed that the High Court need 
confine its judgment only to one issue 
and they agreed to abide by the fin ding 
on that issue. No appeal would be filed 
against the decision. The High Court ac- 
cordingly found on that issue and held 
the Mukhtyamama concerned to be a 
forged document Being aggrieved, and 
in spite of the undertaking in the Hi gh 
Court, the appellant appealed to Her 
Majesty in Council On a preliminary 
objection being raised that such an ap- 
peal does not lie, their Lordships of the 
Privy Council upheld that objection. 
Their Lordships of the Privy Council 
pointed out that by confining the deri- 
sion of the High Court to genuineness of 
the Mukhtyamama, the appellant was 
really substituting a non suit for an ad- 
verse verdict, leaving it open to Baboo 
Bischen Singh and the appellant himself, 
if he can get a new and genuine docu- 
ment in his favour to bring a fresh suit. 

It was, therefore, held that this was a 
good consideration and the contract was 
valid. The appeal was, therefore dis- 
missed on that preliminary ground alone. 
The ratio of both these judgments has 
been followed in the Division Bench de- 
cision of the Calcutta High Court in Pro- 
tab Chunder Dass v. Arathoon, (1882) 
ILR 8 Cal 455. The facts of that case 
show that a judgment-debtor against 
whom decree was obtained was arrested 
and brought before the Court He then 
made an application by which he agreed 
not to file an appeal against the decree 
and claimed some time for making pay- 
ment of the decree. The plaintiff decree- 
holder agreed to his proposal and gave 
him time to make payment of the decree. 


224 Bom. [Prs. 9-11] ] 


i V. D. C. C. of Im. & Ex. (Patel J.) A. IB. 


On this agreement being reached, which 
the Court accepted, the judgment-debtor 
was released from arrest In spite of it 
the judgment-debtor filed an appeal and 
a preliminary objection was raised that 
such an appeal was incompetent. Follow- 
ing the principle laid down in the above 
two cases, Calcutta High Court says 
that the judgment-debtor having induc- 
ed the decree-holder to believe, and hav- 
ing expressly undertaken that he would 
not prefer an appeal, and having by this 
representation and undertaking procured 
his own release from arrest, was estop- 
ped from acting contrary to his delibe- 
rate representation and undertaking 

10. Shn Khamborkar argued before 
me that the endorsement made by the 
judgment-debtor relates to a future un- 
dertaking not to file an appeal. I do not 
see any substance in this argument The 
Contract Act conceives of agreement for 
which consideration could be for some- 
thing done m the past or being done at 
present or to be done in the future. There 
is no illegality m the agreement arrived 
at between the judgment-debtor and the 
decree-holder. In the circumstances 
discussed above. I am satisfied that the 
agreement incorporated on the reverse 
side of the warrant is not affected by the 
provisions of Section 28 of the Indian 
Contract Act and is a valid and enforce- 
able agreement. I would, therefore, hold 
that the present appellant is not entitl- 
ed to prosecute the appeal. The appeal 
itself is to be held incompetent and dis- 
cussed as such with costs. 

11. In dew of this judgment in the 

main appeal. Counsel agree that Civil 
Revision Application No 220 of 1967 
becomes infructuous and should be dis- 
missed as such. There shall be no order 
as to costs m that revision application. 
LGC/DVC. Appeal and revision 

dismissed. 


AIR 1969 BOMBAY 224 (V 56 C 39) 
PATEL AND WAGLE, JJ. 

K. Lakshminarayanan. Petitioner v 
Deputy Chief Controller of Imports and 
Exports, Madras and another. Respon- 
dents. 

Special Civil Applns Nos. 2108 and 
2109 of 1968. D /- 11-10-1968 
(A) Imports and Exports (Control) 
Act (1947), S. 3 — Imports (Control) 
Order (1955), Pre. and S. 3 — Validity 

— Neither S. 3 of the Act of 1947 nor 
Imports (Control) Order (1955) is beyond 
legislative competence of Central Legis- 
lature — Constitution of India, Art. 246 

— Government of India Act (1935), Sec- 

tion 100, List 1, Entry 19. 

LL/AM/G443/68 — 


Neither S 3 of the Imports and Ex- 
ports (Control) Act, 1947 nor the Imports 
(Control) Order, 1955 is beyond the legis- 
lative competence of the Central Legisla- 
ture. AIR 1963 SC 1470, ReL on. 

Section 3 deals with the question of 
Imports and exports. It enables the 
Government by order to prohibit, restrict 
or otherwise control the import and ex- 
port There is no doubt that when Entry 
No 19 in List I of Government of India 
Act (1935) enables the Central Legisla- 
ture to legislate in respect of import and 
export it would necessarily include the 
power to completely prohibit or limit 
the import of goods, and in fact by Sec- 
tion 3 this power has been taken for the 
purpose of the subordinate legislation. 
As the whole tenor of the Act shows, it 
was not dealing in any manner with any 
transactions of commerce or trade in a 
province. It cannot be said that the 
Government is bound to permit the im- 
ports freely. In order to see that foreign 
exchange is not wasted, control of im- 
ports is necessary. As a corollary it must 
follow that those who import goods do 
not take advantage of the consumers’ 
needs It is necessary therefore to re- 
gulate the disposal for that limited pur- 
pose only and that is what is intended by 
the said Order and the conditions of the 
licence The Act and the Order do not 
purport to legislate with respect to com- 
merce or trade They merely Incidental- 
ly affect the goods imported under the 
the licence (Para 8) 


(B) Constitution of India, Pre. & Arti- 
cle 246 — Construction of Articles and 
Lists of Constitution — Rule of pith and 
substance — Civil P. C. (1908), Pre. — 
Interpretation of Statutes. 

Rules regarding construction of Arti- 
cles and the Lists of the Constitution are 
well settled. One is that liberal construc- 
tion should be placed on the articles and 
the Lists of the Constitutional provisions 
and secondly that the Court should de- 
termine the pith and substance of the 
matter and if it finds that essentially the 
legislation is with respect to a matter 
which falls within the jurisdiction of the 
particular legislature, the Court ought 
not to declare its invalidity on the 
ground merely that it incidentally on- 
croaches m some measure upon the juris- 
diction of another Legislature endued 
to frame laws with respect to another 
matter 1937 AC 863 and AIR 1947 PC 60 
and AIR 1960 SC 424. ReL on. (Para 6) 
Cases Referred Chronological Pa 183 


(1963) AIR 1963 SC 1470 (V 50)= 
1963 Cn LJ 403, Abdul Aziz v. 
State of Maharashtra _ 
(1960) AIR 1960 SC 424 (V 47)= 
(I960) 2 SCR 362, Chaturbhai M- 
Patel v. Union of India 
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(1951) AIR 1951 SC 318 (V 38)=52 
Cri LJ 1361, State of Bombay v, 

F. N. Balsara 7 

(1947) AIR 1947 PC 60 (V 34)=74 
Ind App 23, Prafulla Kumar 
Mukherjee v. Bank of Commerce 
Ltd, Khulna 6 

(1937) 1937 AC 863=106 UPC 161, 
Gallagher v. Lynn 6 

K. Srinivasan with V, N, GadgiL for 
Petitioner in both, 

PATEL, J.: — The petitioner in both 
these petitions alleges that he Is a 
partner of a dissolved firm named 
Bangalore Stores in Salem District, The 
firm was manufacturing and exporting 
handloom fabrics and its then partners 
were the petitioner, K. Damodaran, EL 
Govindarajan and O, V. Krishnaswami 
Chettiar. The said firm obtained 
licences for import of silk yam for the 
purposes of its business from the Chief 
Controller of Imports and Exports with 
certain terms attached to the licences. 
Later investigation apparently showed 
that the said partnership had committed 
breaches of the terms of licence, parti- 
cularly the term that the said goods 
after import shall be used for its own 
manufacture. After this was discovered, 
the Deputy Chief Controller of Imports and 
Exports filed two complaints in the Court of 
the Additional Chief Presidency Magistrate 
at Bombay on July 5, 1968 alleging that 
the said firm and its partners had com- 
mitted breaches of the terms of the 
licences issued to them. The firm in fact 
never received any of the goods but only 
the licences appeared to be sold. Accord- 
ing to him, offences punishable under 
Section 5 of the Imports and Exports 
(Control) Act, 1947, read with Clause 5 
of the Imports (Control) Order, 1955, 
were committed. 

2. The petitioner has filed these two 
applications raising several points but 
except one all the rest are questions of 
fact and at best mixed questions of fact 
and law. As to these questions which re- 
quire ascertainment of facts, it would 
be impossible to exercise the jurisdiction 
of this Court. All facts will be disclosed 
at the trial and could very well be 
answered by the trial Court after all 
the evidence is before the Court. We 
have therefore heard Mr. Shrinlvasan 
only on the constitutional question that 
is raised before us. 

3. Only two sections of the Imports 
and Exports (Control) Act, 1947, are rele- 
vant. Section 2 defines "import and 
"export” to mean respectively bringing 
into, and taking out of India by sea, 
land or air. Section 3 reads as follows: 

"The Central Government may, by 
order published in the Official Gazette, 
make provision for prohibiting, restrict- 
ing or otherwise controlling, in all cases 
1969 Bom./15 VD G— 17 


or in specified classes of cases, and sub- 
ject to such exceptions, if any, as may 
be made by or under the order, — 

(a) the import, export, carriage coast- 
wise or shipment or ships’ stores of 
goods of any specified description; 

(b) the bringing into any part or place 
£n India of goods of any specified 
description intended to be taken out of 
India without being removed from the 
ship or conveyance in which they are 
being carried.” 

The rest of it is not material for the 
present discussion. 

4. Under the powers given by this 
Act, the Central Government issued an 
order called Imports (Control) Order, 
1955. By Section 3 of the Act import 
was _ prohibited except as otherwise 
provided in the said Order in respect of 
goods specified in Schedule I, except 
under and in accordance with a licence 
or a customs clearance permit granted 
by the Central Government or by any 
officer specified in Schedule n. 

Sub-section (2) provides for certain 
consequences in the case of import of 
goods if found to be different or not 
conforming to the description of the 
goods given in the licence including the 
one regarding the taking of action under 
the Sea Customs Act, 1878. Clause 5 of 
the Imports (Control) Order, 1955, rela- 
tes to the imposition of conditions in the 
licence which is as follows: 

”5. Conditions of Licence: (1) The 
licensing authority issuing a licence 
under this Order may issue the same 
subject to one or more of the conditions 
stated below. 

(1) that the goods covered by the 
licence shall not be disposed of, except 
in the manner prescribed by the 
licensing authority, or otherwise dealt 
with, without the written permission of 
the licensing authority or any person 
duly authorised by it; 

(ii) that the goods covered by the 
licence on importation shall not be sold 
or distributed at a price exceeding that 
which may be specified In any direc- 
tions attached to the licence; 

(lii) that the applicant for a licence 
shall execute a bond for complying with 
the terms subject to which a licence 
may be granted. 

(2) A licence granted under this Order 
may contain such conditions, not incon- 
sistent with the Act or this Order, as the 
licensing authority may deem fit” 
Sub-clause (3) of Clause 5 goes on to 
provide implied conditions of the 
licence. Sub-clause (4) requires the 
licensee to comply with all the condi- 
tions imposed or deemed to be imposed 
under this clause. The other powers 
are ancillary to the carrying out of the 
provisions of restrictions. The com- 
bined effect of the Act and this Order is 
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that if any of the terms of the licence 
granting the permit to import is broken 
or contravened by the licensee, he ren- 
ders himself liable to prosecution and 
punishment provided by Section 5 of 
the Act. 

5. The contention of Mr. Shrinlvasan 
fs that the provisions of Section 3 and 
the Order are beyond the legislative 
competence of the Central Legislature 
Inasmuch as they travel beyond the 
limits of Entry No 19 in List I of Gov- 
ernment of India Act, 1935. and the cor- 
responding Entries o! the Constitution. 
Section 100 of the Government of India 
Act reads as follows: 

'TOO. (1) Notwithstanding anything In 
the two next succeeding sub-sections, 
the Federal Legislature has, and a 
Provincial Legislature ha3 not, power to 
make laws with respect to any of the 
matters enumerated in List I in the 
Seventh Schedule to this Act (herein- 
after called the 'Federal Legislative 
list'). 

(2) Notwithstanding anything in the 
next succeeding sub-section, the Federal 
Legislature and. subject to the preceding 
sub-section, a Provincial Legislature 
also, have power to make laws with 
respect to any of the matters enumerat- 
ed in list HI in the said Schedule 
(hereinafter called the 'Concurrent 
Legislative list*) 

(3) Subject to the two preceding sub- 
sections, Hie Provincial Legislature has, 
and the Federal Legislature has not, 
power to make laws for a Province or 
any part thereof with respect to any of 
the matters enumerated In List II in 
the said Schedule (hereinafter called the 
'Provincial Legislative list’). 

(4) The Federal Legislature has power 
to make laws with respect to matters 
enumerated in the Provincial Legislative 
List except for a Province or any part 
thereof.” 

The corresponding Article In the Consti- 
tution is Article 246. As It Is similarly 
worded It need not be reproduced. 
Under these two provisions the Legis- 
lature at the Centre is empowered to 
enact laws with respect to any of the 
matters in list I and the Provincial 
Legislature is entitled to legislate with 
respect to any of the matters falling 
within List IL 

6. Rules regarding construction of 
Articles and the lists of the Constitu- 
tion are well settled. One is that liberal 
construction should be placed on the 
articles and the Lists of the Constitu- 
tional provisions and secondly that the 
Court should determine the pith and 
substance of the matter and if it finds 
that essentially the legislation is with 
respect to a matter which falls within the 
jurisdiction of the particular legislature, 
the Court ought not to declare its in- 


validity on the ground merely that It 
incidentally encroaches in some measure 
upon the jurisdiction of another Legis- 
lature entitled to frame laws with res- 
pect to another matter. 

This has been decided In a large 
number of cases, such as Gallagher v. 
Lynn 1937 AC 863; Prafulla Kumar 
Mukherjee v. Bank of Commerce Ltd, 
Khulna, 74 Ind App 23. (AIR 1947 PC 
60) and Chaturbhai M. Patel v. Union 
of India, (1960) 2 SCR 362; (AIR I960 
SC 424). 


7. In the present case the argument 
Is that the Legislature by enacting Sec- 
tion 3 of the Imports and Exports (Con- 
trol) Act, 1947 went beyond its legisla- 
tive competency inasmuch as it took 
upon itself power much wider than the 
power of merely controlling the Im- 
ports and exports and it is under these 
powers that the subsequent order L e. 
Imports (Control) Order. 1955. has been 
framed. In this connection Mr Shri- 
nlvasan cited before us the decision In 
State of Bombay v. F. N. Balsara, AIR 
1951 SC 318 The Court there was con- 
cerned with considering the validity of 


* , ->n 


Art While dealing with the questii??P l A, 
prohibition. It prohibited the pos^yd by 
and sale of any liquor except In LKiVhe 
of the Act and the Rules framed 
under. A contention was raised on be V 
half of the respondent that 4 he subject ' 
of import and export bde vithin tha 
competence of the Central fcgislatura 
and as the word "Import" i xl include 
within its ambit the subsequent dealing 
with the Imported goods, the Provincial 
Legislature had trenched upon tha 
powers of the Central Legislature. This 
contention was negatived by the 

Supreme Court, the Court holding that 
prima fade there was no real conflict 
between the two Entries. Mr. Justice 
Fazl All in paragraph 7 said; 


'If we forget for the time being the 
prindples which have been laid down in 
some of the American cases, it would be 
difficult to hold that the word 'import 
standing by itself will Indude either 
sale or possession of the article imported 
into the country by a person residing m 
the territory In which it is Imported. 
On the footing of this observation It W 
argued that the Supreme Court gave a 
very narrow meaning to the word im- 
port” in Entry 19 in Ust L while th* 
word ''import" used in Section 3 of tn® 
Act has a wider meaning and this mean- 
ing has been given in the decision m 
Abdul Aziz v State of Maharashtra, 
AIR 1963 SC 1470 This case also relate 
to import of goods under licence, jy 
which certain conditions were arisen*®: 
The appellant committed breaches, 
those terms and he was ccnsequcmw 
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prosecuted. His conviction was confirmed 
by the High Court and he appealed to 
the Supreme Court In the appeal, 
relying upon Balsara’s case, AIR 1951 
SC 318 it was argued that the word 
"Import” has got a limited meaning and 
If that limited meaning is given to the 
Words in Section 3 of the Imports and 
Exports (Control) Act, there was no 
power in the Central Government to 
impose conditions in the licence restrict- 
ing the disposal of the goods. This con- 
tention was repelled saying that this 
observation cannot be applicable to the 
Interpretation of the words "import and 
export” in the Act in the present case. 
In this case the real question before the 
Supreme Court as is made dear in the 
later part of the judgment was, whether 
the order issued by the Central Gov- 
ernment was ultra vires the powers 
contained in Section 3; the Court was 
not actually considering the question as 
to what was the precise meaning of the 
word "import”. Section 3 regulated the 
Import and as a necessary corollary to 
the regulating of the import it would 
be entitled to impose conditions, and 
Section 3 has been so framed as to en- 
able the Government to impose condi- 
tions in this regard. But that does not 
mean that the Supreme Court dedded 
the question of validity of the Order not 
on the basis of the provisions of Sec- 
tion 3 of the Imports and Exports (Con- 
trol) Act, 1947, taken as a whole, but 
only on the meaning of the word "im- 
port”. As we have already said, the 
subsequent portion of the judgment 
dearly indicates that their Lordships 
considered the. terms of Section 3 as a 
whole and affirmed its validity. Let us 
see now what is the pith and substance 
of Section 3. 

8. Section 3 deals with the question 
of imports and exports. It enables the 
Government by order to prohibit, res- 
trict or otherwise control the import and 
export. There is no doubt that when 
Entry No. 19 in List I enables the Cen- 
tral Legislature to legislate in respect 
of import and export, it would neces- 
sarily include the power to completely 
prohibit or limit the import of goods, 
and in fact by Section 3 this power has 
been taken for the purpose of the sub- 
ordinate legislation. As the whole tenor 
of the Act shows, it was not dealing in 
any manner with any transactions of 
commerce or trade in a province. It is 
not argued and cannot be argued ’ that 
the Government is bound to permit the 
imports freely.. In order to see that 
foreign exchange is not wasted, control 
of imports is necessary. As a corollary it 
must follow that those who import goods 
do not take advantage of the consumers* 
needs. It is necessary therefore to regu- 
late the disposal for that limited pur- 


pose only and that is what is intended 
by the said order and the conditions of 
the licence. The Act and the Order do 
not purport to legislate with respect to 
commerce or trade. They merely inci- 
dentally affect the goods imported under 
the licence. Under the circumstances we 
are satisfied that neither Section 3 of 
the Act nor the Order impugned is 
beyond the legislative competence of the 
Central Legislature. 

9. In the result, the applications 
must be dismissed as of no merit. 
LGC/D.V.C, Applications dismissed. 
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Keshavsingh Dwarkadas, Petitioner v. 
M/s. Indian Engineering Co., Respon- 
dents. 

Arbitration Petri. No. 49 of 1968, 
D/- 17-10-1968. 

(A) Arbitration Act (1940), S. 8 (1) 
(b) — Word "appoint” — Meaning — . 
Consent is not an ingredient. 

Section 8 (1) (b), which provides the 
mode of filling a vacancy in the appoint- 
ment of arbitrator or umpire, comes 
into play if any appointed arbitrator or 
umpire, refuses to act. Acceptance of 
the appointment is not a necessary 
ingredient, for the appointment. The 
plain meaning of the word 'appoint’ is 
to "ordain or nominate to an office.” 
There is no reason to import the idea of 
consent into the plain meaning of the 
word "appoint”. Therefore, it cannot be 
said that when there is no acceptance by 
the arbitrator or umpire as such, there 
Is no appointment at all, to bring into 
play S. 8 (1) (fa). (1889) 13 Bom LR 826 
(PC), Foil. . (Para 2) 

(B) Arbitration Act (1940), Ss. 3, 8 
(1) (b) and Sch. I, R. 4 — Two • con- 
tingencies mentioned in R. 4 — Arbitra- 
tion agreement clause incorporating only 
one of contingencies in R. 4 — Other 
contingency is not necessarily excluded. 

Merely because one of the - conting- 
encies in R. 4 is reference to umpire on 
Arbitrators not agreeing is incorporated 
In a clause of the Arbitration Agreement, 
it cannot be said that "a different inten- 
tion is expressed therein,” within the 
meaning of the terms of Section 3 of 
the Arbitration Act, and that the ex- 
press intention of the parties was to 
exclude the other contingency in R. 4 
L e. reference to umpire on expiration of 
time without making award. Hence 
mere inclusion of one of the conting- 
encies of R. 4 in Arbitration Agreement 
does n ot exclude the operation of the 

LL/BM/G455/63 
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other contingency in R 4. (Para 3) 
Cases Referred: Chronological Paras 

(1909) 1 IC 354= 6 All Iff 351. 

Fayazuddin v. Aminuddm 2 

(1889) 13 Bom LB 826=10 Mad 
LT 173 (PC). Mirza Sadik 
Husain v Musammat Kanlz 
Zohra Begam 2 

(1863) 15 CB (NS) 173=33 UCP 
25, Ringland v. Lowndes 2 

M. H. Shah with A. N. Mody, for 
Petitioner, A. H. Mehta with M. B. Rele, 
for Respondents. 

ORDER — This is a petition under Sec- 
tion 33 of the Indian Arbitration Act, 
1940, for the determination of the ex- 
istence and/or validity of the Arbitration 
Agreement and/or the effect of the pur- 
ported Reference to Arbitration between 
the parties, and for a declaration that 
there la no vaLA or proper agreement to 
refer and the decision of the purported 
appointment of the Umpires Is inopera- 
tive, ineffective and void and the Umpire 
has no right to decide or proceed to de- 
cide the disputes between the parties. It 
is not necessary to refer to the facts of 
the case. Suffice it to say, that the dis- 
putes between the parties arose out of 
certain selling agency agreements in res- 
pect of aluminium and copper wires manu- 
factured by the petitioner. Disputes arose 
between the parties and claims for da- 
mages were made which disputes and 
claims were, under an Arbitration Agree- 
ment dated 26th April 1967 (a copy of 
which is annexed to the petition and 
marked 'A’), referred to the Arbitration 
of two learned Counsel of this Court, 
Mr. H G. Advani and Mr. J. M. Gandhi, 
with summary powers Clause 2 of that 
Arbitration Agreement provided that the 
Arbitration proceedings were to be 
governed by the provisions of the 
Arbitration Act 1940, and clause 5 laid 
down that the Arbitrators had to make 
and publish their Award within four 
months from the date of their entering upon 
the reference. Clause 6 which is very 
material for the purpose of the present 
petition must be quoted. It is In the fol- 
lowing terms: — 

*'6. The said Arbitrators shall before 
proceeding with the Arbitration appoint 
an Umpire and In the event of any dif- 
ference arising between them, they shall 
refer the matter to the Umpire for his de- 
cision and Award.” f 
The Arbitrators held their first meeting 
on the 12th September 1967 at which they 
made the appointment of an Umpire in 
the following terms* — 

"Mr Poms Mehta falling him Mr. 
Murzban Mistry appointed Umpire.” 
Some meetings were thereafter held and 
the pleadings completed in the proceedings 
before the Arbitrators. It Is common 
ground that on the 11th of January. 1968 


the time laid down by CL 5 of the Arbi- 
tration Agreement between the parties 
expired. On the 14th of February 1968, 
the respondents wrote a letter to the pe- 
titioner to the effect that the necessary 
extension of time should be obtained, but 
there was no reply by the petitioner to 
that _ letter. On 27th May 1968 the 
Umpire Mr. Mehta held a meeting before 
him which, however, was adjourned to 
the 17th of June 1968 on which date he 
gave certain directions in regard to the 
proceedings before him. Preliminary 
objections to his right to decide or 
proceed to decide the said matter hav- 
ing been raised before him were reject- 
ed by him at the meeting held on the 
12th and 13th of July 1968. The meeting 
fixed for the 20th of July 1968 was, 
however, adjourned as the Umpire wa3 
Informed that the petitioner proposed to 
file the present petition, which he did 
on the 29th of July 1968 for the rebels 
already set out by me above The peti- 
tioner claimed those reliefs on the 
grounds set out In paragraph 7 of the 
petition, but it may be stated that 
grounds (b) and (c) therein were not 
argued before me at all and must be 
treated as given up The argument be- 
fore me was based only on the grounds,- 
mentioned as (a) and (d) In the earn 
paragraph 7 of the petition, and they are 
(ts follows — 


(i) That the consent of the Umpire 
pot having been obtained 'to his appoint- 
ment as such before proceeding with the 
Arbitration, there was id effect no ap- 
pointment of the Umpire at all (ground 
(a) of para 7), 

(u) that Clause 6 of the Arbitration 
Agreement excludes the operation of 
paragraph 4 of Schedule 1 of the Arbi- 
tration Act by reason of the provisions 
of Section 3 of that Act, and the Umpire 
could, therefore, enter upon the refer- 
ence only in the event of a difference 
arising between the arbitrators viz. on 
their disagreement. It Is contended 
that no difference having arisen between 
the arbitrators in the present case when the 
time for making the Award expired, the 
Umpire had no right, to enter upon the 
Reference (ground (d) of Paragraph 7 of 
the petition); and 

(iii) that under Clause 6 of the Arbi- 
tration Agreement the Umpire had no 
right to enter on the Reference unless 
the arbitrators referred the matter to 
the Umpire (also ground (d) of Para- 
graph 7 of the petition). 

2. As far as the first ground mo- 
tioned above is concerned, Mr Shah . 
contended that Section 8 (1) (b) of jhe 
Arbitration Act, which provides toe 
mode of filling a vacancy In the appom*- 
xnent of arbitrators or umpire, comes in- 
to play only if the arbitrator or °niP“i 
refuses to act after having accepted v* 
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appointment, but that if there is no ac- 
ceptance by the arbitrator or the umpire 
as such, then there is no appointment at 
all and no question of resorting to the 
procedure under Section 8 (1) (b) of the 
said Act arises at all I see no reason 
whatsoever to restrict the full import of 
the word "refuses” in the manner 
suggested by Mr. Shah. Mr. Shah’s con- 
tention that there is no appointment un- 
less there is acceptance of the appoint- 
ment is not founded on anything con- 
tained in the Arbitration Act itself. That 
Act does not anywhere lay down that 
requirement as being necessa^ to con- 
stitute a valid appointment, either of an 
arbitrator or of an umpire. Mr. Shah’s 
contention in that behalf is founded only 
on what, he submits, should be read in- 
to the connotation of the word 'ap- 
point’. As far as that is concerned, it 
may, however, be mentioned that the 
plain meaning of the word 'appoint’, in 
the sense in which it is being considered 
for the purpose of the present case, is, 
"to ordain or nominate to an office” 
(Murray’s Oxford English Dictionary 
1961). There is, therefore, no reason to 
import the idea of consent into the plain 
meaning of the word 'appoint’. It is 
not unusual to find a man refusing an 
appointment to a post or office which 
has already been made in his favour. 
Mr. Shah has placed reliance on a deci- 
sion of the Allahabad High Court in the 
case of Fayazuddin v. Aminuddin, (1909) 
1 Ind Cas 354 (All) and oh the statement 
that is to be found in Russel on Arbi- 
tration (17th edn.) pp. 160 and 214-215. 
It is stated in Russel that acceptance of 
the office by an arbitrator appears to be 
necessary to perfect his appointment, 
and the decision in the old English case 
of Ringland v. Lowndes (1863) 15 CB (NS) 
173 is cited in support of that proposi- 
tion. The same position is stated in 
Russel in regard to an umpire also, in 
support of which another English case is 
cited therein. I am, however, bound by 
the view expressed by the Privy Council 
in another case, which happily coincides 
with the view which I have taken, apart 
from authority, on this point, and that is 
the case of Mirza Sadik Hussain v. 
Musammat K aniz Zohra Begum (1889) 13 
Bom LR 826 at p. 832-833 (PC). The 
facts of that case were that one Mirza 
Agha Hasan Khan died leaving him sur- 
viving, as heirs, his widow the 1st respon- 
dent, his daughter the 2nd respondent and 
his son the appellant. Disputes having 
arisen between the appellant and the two 
respondents as to their shares, the respon- 
dents filed a suit in the Court of the 
Subordinate Judge in Lucknow claiming 
administration of the estate of the de- 
ceased, but after the written statement 
was filed in that suit, the parties arrived 
at a compromise which provided inter 


alia for a reference to the arbitrators 
named therein. One of those arbitrators, 
however, refused to accept office as such, or 
to act The District Judge made order of 
reference to arbitration, whereupon the 
respondents applied to the court to with- 
draw the order of reference and to deal 
with the matter itself or to appoint a 
commissioner for the purpose. The ap- 
pellant objected to that course and in- 
sisted that the respondents should nominate 
a new arbitrator. The respondent hav- 
ing declined to appoint another arbitrator 
the District Judge made an order that he 
would scrutinise the matter himself and, 
on his having done so, he passed an 
Order allotting certain properties to the 
respondents. On appeal from that order 
to the Court of the Judicial Commis- 
sioner of Oudh, the decision of the Dis- 
trict Judge was affirmed. The appellant 
thereupon appealed to the Privy Coun- 
cil, Reference was made in the judgment 
of the Privy Council to Section 510 of 
the Code of Civil Procedure 1882, which 
dealt with the same situation as Sec- 
tion 8 of the present Arbitration Act 
1940 and also used the expression "re- 
fuses or neglects” in regard to the same. 
It was stated that courts in India had 
construed the said section as meaning 
that it could only apply to an arbitrator 
who refused, after having accepted 
office before refusing. It was observed 
in the judgment of the Privy Council 
that wbat had actually happened in the 
said case was that, after the arbitrator 
bad been appointed, he refused to ac- 
cept office as such, or to act. The Privy 
Council took the view that the construc- 
tion that had been placed upon Sec- 
tion 510 by the courts in India till then 
was not a proper construction of that 
Section, and that 

"when an arbitrator is nominated by 
parties, bis refusal to act is signified as 
clearly by Ms refusal to accept nomi- 
nation as by any other course he could 
pursue. His refusal to act • necessarily 
follows, for he had performed the first 
action of all, viz. to take up the office by 
signifying bis assent to Ms appoint- 
ment.” 

The Privy Council, therefore, adopted 
the view that the course adopted by 
the lower court was erroneous and the 
appeal was, therefore, allowed. It is 
clear from the decision of the ■ Privy 
Council in the case wMch I am now 
considering, that tHs very question 
arose before them, though In another 
context, and that the Privy Council has 
taken the view that there is no distinc- 
tion between "refusal to act” and 
"refusal to accept” Ms nomination for 
the purpose of Section 8 of the Arbitra- 
tion Act, In fact, the observations of 
the Privy Council clearly show that the 
view taken in that judgment was that 
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^expression used is 'neglects or refuses’ the 
"antithesis between the two terms would 
•(■show that the word ’neglects’ is meant to 
• : cover all cases other than those of posi- 
fftive refusal, and is not confined to cases 
~of negligence alone. If the arbitrators in 
:: such a case fail to make the award within 
"the time fixed, it can, as a matter of 
i plain language, be said that they have 
:: neglected to do what they had under- 
taken viz. to make the award within the 
,• time fixed, and the provisions of Section 
. 8 (1) (b) of the Arbitration Act, would, 

< in that event, apply. 

* 5. As far as the third ground urged 

' by Mr. Shah is concerned, there is no 
substance in the same. Clause 6 of the 
Arbitration Agreement in the present 
case provides for the Umpire entering 
upon the Reference on the matter being 
referred to him by the arbitrators because 
the said clause deals only with the con- 
tingency of a disagreement between the 
arbitrators. That requirement cannot 
possibly have any application to a case 
like the present one in which the 
arbitrators have allowed the time fix- 
ed to expire without making the award. 
I must, therefore, reject this contention 
of Mr. Shah also. - 

6. The result is that. If I had taken 
the view that clause 6 of the Arbitra- 
tion Agreement does exclude para 4 of 
the First Schedule of the Act, I would 
have held that the Umpire had no juris- 
diction to proceed with the Reference 
and that the proper remedy was to 
proceed by way of an application under 
Section 8 (1) (b) of the. Arbitration Act. 
In the view which I have taken, how- 
ever, by virtue of the provisions of 
para 4 of the First Schedule to the 
Arbitration Act, the Umpire had right- 
ly entered upon the Reference, and I 
so determine . under prayer (a) of the 
petition, and decline to grant the relief 
sought in prayer (b) of the petition. 
The petitioner having failed, must pay 
the respondents’ costs of this petition. 

7. In view of the agreement between 
the parties which is recorded by the 
Umpire at the meeting held before 
him on the 20th of July 1968. by con- 
sent of parties, I order that the time 
for the Umpire to make his award be 
extended to 3ist December 1968. The 
parties before me are agreed that this 
will be without prejudice to the res- 
pondents’ right to file an appeal, or any 
other proceeding, from this order, if 
so advised, and that the Umpire wifi 
not proceed with the Reference for a 
period of two weeks from to-day for 
the purpose of enabling the_ respondents 
to consider their position in regard to 
the same In the event of an appeal 
being filed, the directions of the appellate 


court will have to be obtained In the 
matter. 

MVJ/D.V.C, Order accordingly. 
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BeTapur Co., Ltd., Plaintiffs v. Maha- 
rashtra State Farming Corporation, 
Defendants. 

Suit No. 610 of 1967 and Misc. Pete. 
Nos. 664 and 615 of 1967 D/-22-8-1968, 

(A) Evidence Act (1872), Ss. 91 to 98 
— Terms of document — Construction *•** 
Extrinsic evidence — Admissibility. 

It is well established that when the 
terms of a contract have been reduced 
to writing, extrinsic evidence as to 
what transpired subsequent to the con- 
tract is not admissible for ascertaining 
the terms. In view of provisions of 
Section 91 of Evidence Act no extrinsic 
evidence, oral or documentary can 
be admitted to prove the terms of a 
contract, grant or other disposition of 
property, except the document itself 
or Secondary evidence of its contents 
when admissible under the relevant 
provisions of that Act, and the court 
must find out the expressed intention 
of the parties. The fundamental rule 
of construction is to ascertain the inten- 
tion from the words used in the 
document which is considered to 
be > the written declaration of the 
mind of the author. If the words are 
clear in expressing that intention and 
the language applies to existing facts, 
extrinsic evidence is not admissible 
for construing the deed or for ascertain- 
ing the real intention of the parties e. g. 
surrounding circumstances cannot be 
considered with a view to holding that 
a document which is, on the face of it, 
a sale deed was intended to operate 
as a mortgage. If. however, the words 
are such that one may suspect that 
they do not convey the intention cor- ’ 
rectly, or in other words, there is 
some doubt as to what the words mean 
or how they are to be applied to the 
circumstances of the writer or to the 
facts existing at the time when the 
document was executed, extrinsic evi- 
dence is admissible, both under pro- 
viso (6) to Section 92 of the Evidence 
Act as well as in English law. In such 
cases extrinsic evidence is admissible 
for the purpose of finding out the mean- 
ing of the words which have actually 
been employed, or what is the same 
thing, in order to translate the language 
of the document by a definite meaning 
to terms capable of such explanation or 
by connecting th em with the proper sub- 
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ject-matter, or in other words, for the 
purpose of throwing light on the mean- 
ing of the words used with a view to ar- 
rive at the true effect of the transaction 
to which the document relates The 
whole object m such cases is to place the 
court, as near as may be. in the position 
of the parties to the document The sub- 
sequent conduct of the parties is, how- 
ever, not relevant or admissible for the 
purpose of construing a written docu- 
ment If the language employed in the 
document is ambiguous, the question of 
the admissibility or otherwise of extrane- 
ous evidence would be regulated by the 
provisions of Sections 93 to 98 of the Evi- 
dence Act In view of Section 92 of the 
Evidence Act, oral evidence can, in no 
event be admitted to contradict vary, 
add to or subtract from the terms of the 
document as far as the parties to that 
document are concerned (1900) ILR 
22 All 149 (PC) & AIR 1925 PC 
75 & AIR 1925 Bom 501 & AIR 1954 
SC 345 & AIR 1960 SC 301 & AIR 
1951 SC 139 & AIR 1929 PC 34 & 
AIR 1947 Bom 98 & AIR 1959 SC 24 & 
AIR 1964 SC 859 & AIR 1958 SC 448 & 
AIR 1965 SC 1288 & AIR 1961 SC 1285 & 
1932 All ER (Repnnt) 494 & 1914 AC 
71 & AIR 1950 SC 15 & AIR 1947 Bom 
293 & 1900 AC 260, Dist (Paras 23. 24) 


(B) Words and Phrases — "Ambiguous" 
— Word ambiguous means obscure or of 
double meaning. (Para 24) 


(O Civil P. C. (1908), Pre. — Prece- 
dents — Case in the English Courts of 
Chancery have no application to the law 
of India as laid down in the Evidence Act 
(Para 24) 

(D) Evidence Act (1872) S. 92, proviso 
(6) — Scope — Proviso is of exceptional 
nature and is of a substantive nature it- 
self — It is not an exception to the rule 
laid down in the main part of the section. 

Proviso 6 to Section 92 of the Evidence 
Act is of an exceptional nature, in so far 
as it is not an exception to the rule laid 
down in the main part of the section that 
no evidence of any oral agreement or 
statement can be admitted for the pur- 
pose of contradicting, varying, adding to 
or subtracting from the terms of a writ- 
ten document. It is a substantive pro- 
vision itself laying down the law rela- 
ting to the admissibility of extrinsic 
evidence as an aid to the construction of 
a document in cases in which it is neces- 
sary to find out how the document is 
related to existing facts. It has nothing 
whatsoever to do with the question of 
contradicting, varying adding to or sub- 
tracting from the terms of the document 
with which the main part of Section 92 
deals. Proviso (6) to Section 92 does not 
take away or qualify anything that would, 
but for that proviso, have fallen within 


the substantive portion of that section. It 
is significant that, unlike the main por- 
tion of Section 92. proviso (6) is not re- 
stricted to extrinsic evidence of an "oral 
agreement” or statement proviso (6) 
cannot therefore, be construed as bei n g 
an exception to Section 92 and controlled 
by the mam part of that section, or even 
as being a saving clause to the substan- 
tive portion of that section since it does 
not purport to save anything therein con- 
tained from the applicability of the sub- 
stantive portion of the section. (Para 25) 

(E) Civil P. C. (1908), Preamble — Inter- 
pretation of Statutes — - Proviso — Gene- 
rally it is an exception to mam rule in 
the section — There can, however, he ex- 
ceptions — Proviso (6) to S. 92, Evidence 
Act is one of such exceptions. 

Although a proviso to a section is, as 
a general rule, added to qualify or create 
an exception to what is contained In the 
section to which it relates, provisos are 
often added, not as exceptions or quali- 
fications to the main enactment, but as 
saving clauses. In which case they will 
not be construed as controlled by the sec- 
tion and m exceptional cases, a proviso 
may not really be a proviso in the ac- 
cepted sense, but may be a substantive 
provision itself Proviso (6) to S 92, Evid- 
ence Act, is of this type AIR 1968 SC 59 
(Paras 8. 11) and AIR 1961 SC 1596, EeL 
on, (Para 25) 


25 


20 


Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 59 (V 55) = 

1968-1 SCR 148, Commr of Com- 
mercial Taxes Board of Revenue, 
Madras v Rarokishan Shnkishan 
(1967) AIR 1967 SC 1643 (V 54) = 

(1967) 2 SCR 762. Golak Nath v. 

State of Punjab 

(1965) AIR 1965 SC 1288 (V 52) = 

(1965) 1 SCR 498, Central Bank 
of India Ltd. v Hartford Fire 
Insurance Co. Ltd. 

(1965) SpL C. A. No 1642 of 1963, 
D/-10-3-1965 (Bom), Godavari 
Sugar Mills Co, Ltd. v. S B. 

Kamble 3 

(1964) AIR 1964 SC 859 (V 51) = 

(1964) 2 SCR 152, Kamla Devi v. 
Takhatmal 39 

(1963) SpL C A. No 80 (800 7) 
of 1963 D/-25-10-1963 (Bom) 2 

(1961) AIR 1961 SC 1285 (V 48) = 

64 Bom LR 169, Dhanrajmal V. 
Shyamn Kalidas and Co. 20, 21 

(1961) AIR 1961 SC 1596 (V 48) = 

- 64 Bom LR 407, Shah Bhojraj 
Kuverji Oil Mills and Ginning 
Factory v Subhas Chandra Yograj 
Sinha 25 

(I960) AIR 1960 SC 301 (V 47) = 

1960-2 SCR 117, Bhaskar Waman 
Joshl v. Narayan Rambilas 19, 23 
(1959) AIR 1959 SC 24 (V 46) - 
1959 SCR 1309, Radha Sundar V. 

MohcL Jahadur Rahim 20 
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(1958) AIR 1958 SC 448 (V 45) = 

1958 SCR 1384, Bai Hira Devi v. 
Official Assignee of Bombay 20 

(1954) Am 1954 SC 345 (V 41) = 

1955-1 SCR 174, Chunchun Jha v. 
Ebadat Ali 19, 20 

(1951) Am 1951 SC 139 (V 38) = 

1950-1 SCR 766, Ramgopal v. 
Nandlal 20 

(1950) Am 1950 SC 15 (V 37) = 

1950 SCR 30, Abdulla Ahmed v. 
Animendra 23 

(1947) Am 1947 Bom 98 (V 34) = 

48 Bom LR 661, Afshar Tacki v. 
Dharamsey Tricamdas 20 

(1947) Am 1947 Bom 293 (V 34) = 

48 Bom LR 821, Dinker Ral 
Lalit Kumar v. Sukhdayal 23 

a932) 1932 All ER 494 = 147 LT 
503, Hill as and Co., Ltd. v, Acces 
Ltd. 21 

(1929) Am 1929 PC 34 (V 16) = 

56 Ind App 51, Bomanji Wadia v. 

Secy, of State 20 

(1925) Am 1925 PC 75 (V 12) = 

27 Bom LR 787, Baijnath Singh 
v. Hajee Vally Mohomed 19 

(1925) Am 1925 Bom 501 (V 12) = 

27 Bom LR 951, Martand v. 
Amritrao 19 

(1914) 1914 AC 71 = 83 LJKB 220, 
Charrington and Co., Ltd. v. 
Wooder 16 

(1906) 1906 AC 92 = 75 LJPC 28, 

Van Diemen’s Land Co. v. Table 
Cape Marine Board 21 

(1900) 27 Ind App 58 = ILR 22 All 
149 (PC), Balkisben Das v. W. E. 

Legge 18, 19, 20 

(1900) 1900 AC 260 = 69 LJ Ch 
516, North Eastern Rly. Co. v. 

Lord Hastings 23 


F. S. Nariman with A. B. Diwan, for 
Plaintiffs- (in No. 610) and for Petitioners in 
Nos. 664 & 615); Advocate General with 
A. M. Setalvad and T. R. Andhyarujina, 
for Defendants (in No. 610) and for Res- 
pondents (in Nos. 664 & 615): 

ORDER: The plaintiffs to the suit and 
the petitioners in both the Writ Petitions 
(hereinafter, for the sake of brevity, 
referred to only as "the plaintiffs”) are 
a company registered under the Com- 
panies Act carrying on the business of 
manufacturing sugar and allied products 
at their factory at Harigaon in Ahmed- 
nagar District since the last about 45 
years. Prior to the coming into' force of 
the Maharashtra Agricultural Lands 
(Ceiling on Holdings) Act (Maharashtra 
Act XXVH of 1961) on the 26th of Janu- 
ary 1962, the plaintiffs owned a large 
area of agricultural lands which were 
contiguous to the Plaintiffs’ factory and 
within a convenient distance from the 
same. The plaintiffs used to cultivate 
sugarcane on the said lands which was 
used and consumed entirely by the 
plaintiffs’ sugar factory. In fact, it was 


with a view to ensure an adequate and 
continuous supply of raw materials of 
good quality, _ without being subject to 
fluctuations in the prices of sugarcane 
that the pl aintiffs were cultivating the 
said lands. Under the Maharashtra Agri- 
cultural Lands (Ceiling on Holdings) 
Act 1961, however, all surplus lands of 
the. plaintiffs, _i.e. lands in excess of the 
ceiling fixed in the m ann er provided by 
the Act, vested in the State Government, 
subject, of course, to payment of com- 
pensation as therein provided. Section 
28 of the said Act which is important 
for the purpose of this case and which 
must, therefore, be quoted in extenso, 
enacts as follows: 

"28. ( 1 ) Where any land held by an 
industrial undertaking is acquired by 
and vests in, the State Government 
under Section 21, such land being land 
which was being used for the purpose 
of producing or providing raw material 
for the manufacture or production of 
any goods, articles or commodities by 
the undertaking, the State Government 
shall take particular care to ensure that 
the acquisition of the land does not 
affect adversely the production and 
supply of raw material from the land 
to the undertaking. 

(2) Notwithstanding anything contain- 
ed in Section 27, but subject to any 
rules made in this behalf, for the pur- 
pose of so ensuring the continuance of 
the supply of such raw material to the 
undertaking, and generally for the full 
and efficient use of the land for agricul- 
ture and its efficient management, the 
State Government 

(a) may, if it is in the opinion of that 
Government necessary for the purpose 
aforesaid (such opinion being formed 
after considering the representation of 
persons interested therein) maintain the 
integrity of the area so acquired in one 
or more compact blocks; 

(b) may, subject to such terms and 
conditions (including in particular, con- 
ditions which are calculated to ensure 
the full and continued supply of raw 
material to the undertaking at a fair 
price) grant the land, or any part there- 
of, to a joint farming society (or a 
member thereof) consisting as far as 
possible, of 

(i) persons who had previously leased 
such land to the undertaking, 

(ii) agricultural labour (if any) em- 
ployed by the undertaking on such 
land, 

(in) technical or other staff engaged 
by the undertaking on such land, or in 
relation to the production or supply of 
any raw material, 

(iv) adjoining landholders who are 
small holders. 
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(v) landless persons: 

Provided that, the State Government 
may: 

(a) for such period as Is necessary for 
the setting up of joint farming socie- 
ties as aforesaid, being not more than 
three years in the first Instance (exten- 
sible to a further period not exceedi n g 
two years) from the date of taking pos- 
session of the land, direct that the land 
acquired, or any part thereof, shall be 
cultivated by one or more farms run or 
managed by the State, or by one or more 
corporations (including a company) 
owned or controlled by the State; 

(b) grant to the landlord so much of 
the surplus land leased by him to the 
undertaking, which together with any 
other land held by him does not exceed 
the ceiling area (but If the landlord be a 
public trust and the maior portion of 
the Income from the land is being ap- 
propriated for purposes of education or 
medical relief, grant the entire land to 
the public trust) on condition that the 
landlord, or as the case may be, the 
public trust lease the land to a farm or 
corporation described in clause (a) afore- 
said. and thereafter. In the case of a 
landlord (not being a public trust) that 
he becomes a member of the joint farm- 
ing society, and in the case of a public 
trust, that it leases the land to a joint 
farming society. 

(3) The State Government may pro- 
vide that 

(a) for the breach of any term of con- 
dition referred to in clause (b) of sub- 
section (2). or 

(b) if the landlord to whom the land 
Is granted falls to lease the land to the 
farm or corporation or to become a 
member of a joint farming society; or 

(c) if it considers after such inquiry 
as it thinks fit that the production and 
supply of raw material to the under- 
taking is not mam tamed at the level or 
in the maimer which, with proper and 
efficient management it ought to be 
maintained, or 

(d) for any other reason It Is un- 
desirable in the interest of the full and 
efficient cultivation of the land, that 
the joint fanning society should conti- 
nue to cultivate the land, 

the grant shall, after giving three 
months’ notice of termination thereof and 
after giving the other party reasonable 
opportunity of showing cause, be terminat- 
ed. and the land resumed. Thereafter, the 
State Government may make such other 
arrangements as it thinks fit for the 
proper cultivation of the land and main- 
tenance of the production and supply of 
raw material to the undertaking." 

Section 46 of the said Act empowers the 
State Government to frame Rules, inter 
alia, for carrying out the purposes of 
section 28 of that Act. The State 


Government framed Rules In ex erase 
of the rule-making power conferred 
upon them under section 46 of the said 
Act. On 24th October 1967, the State 
Government amended these Rules by 
framing Rules 12B and 12C under sub- 
section 2(d) of Section 46 of the Act, 
to the contents of which I will refer at 
the appropriate place later on. 


2. There are, however, certain mate- 
rial facts relating to this case which 
occurred prior to the framing of Rules 
12B and 12C, which must be narrated 
here. On the 6th of March 1963, the 
Maharashtra State Farming Corporation 
Ltd. which Is the defendant to the suit 
and the second respondent in both the 
Writ Petitions, was registered under the 
Companies Act in accordance with the 
provisions of proviso (a) to section 28(2) 
of the Maharashtra Agricultural Lands 
(Oiling on Holdings) Act; and It Is not 
disputed that the entire share-holding of 
the said company was not only owned 
by the State Government, but Its Board 
of Directors consisted wholly of noml- 
of the State Government the 


Revenue Minister for the time being, 
being the Chairman of the Board of 
Directors of the said company. On a 
Writ Petition (being Special C. A. No. 80 ' 
(Sic) of 1963) filed by the plain tiS- 
comoanv challenging the validity of the 
Maharashtra Agricultural Lands (Ceiling 
on Holdings) Act 19BL a Division Bench 
of this Court consisting of Kotwal and 
Mody JJ_ held on the 25th of October 
1963 that section 28 of the said Act was 
void 03 offending against Article 14 of 
the Constitution, but that the rest of the 
said Act which was severable, was valid. 
It may be mentioned that that was a 
common judgment delivered In the 
said Special C. A. No 800 (Sic) of 1963 
filed by the plaintiffs, and in several 
other petitions filed by other sugar com- 
panies. Appeals were filed from the 
said decision of the High Court, but 
before the same could be heard, the 17th 
amendment to the Constitution came 
Into force on the 20th of June 1G64 by 
which the Maharashtra Agricultural 
Lands (Ceiling on Holdings) Act, 1961, 
was placed as Entry No 34 in the 9th 
Schedule to the Constitution, the legal 
effect of which was that by virtue ox 
the provirions of Article 31B of the 
Constitution, the validity of the saM 
Act could not be challenged on the 
ground that It violated any of the fun- 
damental rights declared under Part HI 
of the Constitution. In another matter 
that came before It on a Writ petition 
(SpL CA.No 1642 of 1963 filed by the 
Godavari Sugar Mills Co. Ltd_ a Division 
Bench of the High Court consisting ox 
Chainani C. J. and H. R. Gokhale J- 
beld on the 10th of March lS6o, th“ 
the 17th Amendment to the Constitution 
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had put section 28 and other provisions 
Of the impugned Act beyond challenge 
on the ground that they were inconsis- 
tent with or took away or abridged any 
of the fundamental rights guaranteed 
tinder the Constitution, a decision which 
was confirmed by the Supreme Court in 
appeal on 10th April 1963. 

3. In order to complete the outline 
of the previous judicial decisions on the 
subject, it may be mentioned that, on 
the 27th day of February 1967, a Special 
Bench of eleven judges held, by a majo- 
rity, in the case of Golak Nath v. State 
of Punjab, (ALR. 1967 S.C. 1643, para- 
graphs 52-53) that Parliament has no 
power to amend any of the provisions of 
Part in of the Constitution so as to lake 
away or abridge the fundamental rights 
enshrined therein, but applying the 
doctrine of '•prospective overruling of 
Its own earlier decisions, it was held 
that the 17th amendment and all amend- 
ments effected prior thereto by which 
fundamental rights were sought to be 
abridged were valid on the’ basis of 
earlier decisions of the Supreme Court 
itself. Soon after the decision of the 
High Court in SpL C. A- No. 1642 of 
[1963, some time in or about April -May 
fl.965, negotiations started between the 
plaintiffs’ representatives and the re- 
presentatives of the Government, and it 
is the plaintiffs’ case in paragraph 24 of 
the plaint that, at one of those meetings, 
Sbri D. R. Pradhan. the then Chief 
Secretary to the State Government and 
a Director of the defendants as re- 
presenting the State Government mid 
the defendants, agreed with the plain- 
tiffs’ representatives that the prices to 
be charged to the plaintiffs by the 
defendants for the sugarcane supplied 
from the 1966-67 season onwards would 
be the prices fixed by the Government 
of India. This agreement is denied by 
the defendants in paragraph 16 of the 
•written statement It is further 

stated in paragraph 24 of the 
plaint that the plaintiffs’ representatives 
were assured and promised by the said 
Pradhan that they would be treated and 
given the same terms and conditions as 
other sugar factories which had already 
handed over their surplus lands. This 
statement is not denied in paragraph 16 
of the Written Statement Possession of 
the surplus lands . of the plamtiff- 
company, admeasuring about _ 11,393 
acres and 18 . 5/8 gunthas, was gV^ a 7 
Jt to the State Government on the 25tn 
of May 1965. It was at that stage that 
a meeting was held between the repre- 
sentatives of the plaintiffs on the one 
hand, and two of the directors of the 
defendants on the other, on the 20th of 
July 1965. The fact that such a meeting 
was held is not denied by the defen- 
dants, but there is difference in the 


respective versions of the parties as to 
what transpired at the said meeting. 
The plaintiffs’ case with regard to the 
same, as set out in paragraph 27 of 
the plaint, is that at the said meeting 
it was agreed between the parties that 
the price to be charged for sugarcane 
produced by the defendants on the 
surplus lands of the plaintiffs, all of 
which was to be supplied to the plain- 
tiffs, would be governed by the notifi- 
cations issued by the Government of 
India from time to time, and that the 
plaintiffs would in their turn be bound 
to purchase all the cane produced on 
the said surplus lands of the p laintiffs 
at those prices. This part of the aver- 
ments in paragraph 27 of the plaint is 
not denied in paragraph 19 of the 
Written Statement It is, however, 
further stated in paragraph 27 of the 
plaint that the said prices meant and 
were understood by the parties to mean 
the minimum prices fixed by the Central 
Government under its annual notifica- 
tions, and that the said minimum prices 
were regarded by the parties as fair 
prices within the meaning of Section 28 
of the Act. The first part of that aver- 
ment is clearly denied in paragraph 19 
of the Written Statement As far as 
the second part of the said averment 
is concerned, though the same is not 
denied in paragraph 19 of the Written 
Statement which deals inter alia with 
paragraph 27 of the plaint it has been 
contended by the learned Advocate- 
, General that the same has been denied 
in paragraph 27 of the Written State- 
ment though the said paragraph no 
doubt deals with paragraph 36 of the 
plaint There is force in this contention 
of the learned Advocate-General and I 
do not construe the second part of the 
said averment in the plaint as having 
been admitted or not denied in the 
Written Statement It may be men- 
tioned that it is further stated in the 
said paragraph that it was agreed that 
the defendants were to enter into a 
for mal agreement with the plaintiffs for 
the supply of sugarcane. That has not 
been denied in paragraph 19 of the 
Written Statement. The plaintiffs by 
their letter dated 5th August 1965 (Ex. 
B.) forwarded to the defendants a copy 
of the Minutes of the said meeting of 
20th July 1965 (Ex. C) and asked for 
confirmation of the same. In item No. 1 
of the said Minutes which related to the 
prices of sugarcane to be charged by 
the Corporation, it was stated that It 
was agreed that the price to be charged 
for such cane was to be governed by 
notifications issued by the Government 
of T"flia from time to time, and that 
the factory would be bound to purchase 
all such cane at those prices. It is fur- 
ther stated in the said item that the 
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Corporation would enter into a formal 
agreement with the company for the 
supply of cane The Court is not con- 
cerned in the present case with the re- 
maining items in the said Minutes, The 
managing director of the defendant 
Corporation by his letter dated 9th 
August 1965 (Ex.D) confirmed the 
arrangement arrived at in respect of 
the said Item No 1. The Board of 
Directors of the defendant-Corporatlon 
passed a Resolution at their meeting 
held on the 9th of September 1965 ap- 
proving of the agreement arrived at by 
the said Corporation with the plaintiS- 
company as a result of discussions with 
their representatives. The material por- 
tion of the agreement approved of by 
the said Resolution was In the follow- 
ing terms: 

"6, The Prices of Cane to he charged 
by the Corporation. — The prices to be 
charged for the Corporation’s sugarcane 
shall be governed by the notifications 
Issued by the Government of India, 
from time to time, and the factory shall 
be bound to purchase all such cane at 
that price. The Corporation should 
enter into a formal agreement with the 
company for the supply of cane.” 

A copy of the relevant portion of the 
Minutes of the said meeting of the 
Board of Directors of the defendant- 
Corporation is Ex. E in the present 
proceedings 

4. A notification was Issued by the 
Central Government on the 1st of 
November 1966 (Ex. H 6) under the 
Sugarcane (Control) Order 1966, pro- 
mulgated In exercise of powers con- 
ferred on the Central Government by 
section 3 of the Essential Commodities 
Act, 1955, fixing the minimum price for 
the year 1966-67 (1st November 1966 to 
31st October 1967) at Rs, 5.72 per 
quintal (Rs. 57 2 per ton) in respect of 
the plaintiff-company. It may be men- 
tioned that similar notifications fixing 
minimum price had been Issued by the 
Central Government from time to time 
ever since the enactment of the Essen- 
tial Commodities Act, 1955. It may also 
be mentioned that in paragraph 29 of 
the plaint it Is stated that sugarcane 
crop is harvested and is ready for sale 
from about _ October in each year, that 
in connection with the standing crop 
which was harvested during the crush- 
ing season 1965-66 (November-October) 
separate arrangements were made under 
an agreement dated 10th May 1965, and 
that the first crop of sugarcane grown 
and harvested by the defendants on the 
surplus lands of the plaintiffs was for 
the crushing season 1966-67 (November- 
October) Each one of these statements 
has been admitted In paragraph 20 of 
the Written Statement to be correct It 


is also common ground that sugar hai 
at all material times, been a controlled 
commodity, and that the maximum price 
of sugar has been fixed from tune to 
tune by the Central Government by 
notifications issued under the Essential 
Commodities Act It is also an undis- 
puted fact that the price of sugar is 
l ink ed to the price of sugarcane by 
reason of the fact that the cost of 
sugarcane forms about 60% of the cost 
of producing sugar. A further fact 
which Is not disputed Is that partial 
decontrol of sugar was brought into 
force with effect from the 1st of October 
1967, from which date sugar manufac- 
turers were free to 6ell 40 per cent of 
their production in the free market. 

5. On the 11th of November 1966, 
the managing director of the defendant- 
corporation addressed a letter (Ex. Gl) 
to the plaintiff-company and to all 
other sugar companies stating that it 
wa3 no longer economic to charge prices 
for Its sugarcane at the minimum rate 
announced by the Government of India 
under the Sugarcane Control Order, and 
that an increase to the extent 'of 25 per 
cent over the minimum price of sugarcane } 
announced by the Government of India, V 
which was reasonable and justifiable, 
had been dedded to be charged for 
sugarcane harvested during the crushing - 
season of 1966-67. The plaintiffs by their 
letter dated 15th November 1966 (Ex. 
G2), however, declined to agree to any 
Increase in the price of sugarcane. 
What ultimately happened was that the 
defendant-Corporation supplied sugar- 
cane and made out a bill for the crush- 
ing season 1966-67 with an Increase of 
25 per cent over the minimum price feed 
by the Central Government, but the 
plaintiffs paid for the said supply only 
at that minimum price. 

6. With regard to the next crushing 
season viz. 1967-68 the defendant- 
Corporation addressed a letter dated 
23rd August 1967 (Ehc. G3) to the plain- 
tiffs and to all other sugar companies 
that, without prejudice to any adjust- 
ments that might be (arrived) at by mutual 
consultation, it had been decided by the 
Corporation that all its sugarcane would 
be supplied to factories during the said 
season at the rate of Rs. 120 per tom 
It was further stated in the said letter 
that the defendant-Corporation would , 
supply sugarcane to the plaintiffs’ 
factory during the said crushing season 
1967-68 only If the plaintiffs agreed to 
pay for it at that rate. Bv its letter 
dated 8th September 1967 (Ex. G4)_ the 
defendant-Corporation sent a reminder 
in that behalf to the plaintiffs an “ 
other sugar companies, in which it was 
further stated that if confirmation was 
not received from the plaintiffs ana 
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other companies by the 15th of Sep- 
tember 1967, it would be presumed that 
the p laintiffs were not interested in 
purch asing the defendant-Corporation’s 
sugarcane and the defendant-Corporation 
would proceed to make alternative ar- 
rangements for its disposal. There was 
further correspondence between the_ par- 
ties in the course of which the plaintLfi- 
company stated that they were definitely 
interested in purchasing all the sugarcane 
grown on the farms of the defendant- 
Corporation which were attached to the 
plaintiffs factory, that under no circum- 
stances was the defendant-Corporation at 
liberty to make any alternative arrange- 
ments for its disposal, and that the de- 
fendant-Corporation was bound to 
supply the same to the plaintiffs at the 
prices notified by the Government of 
India in respect of the plaintiffs factory. 
By its notification dated 25th September 
1967 (Ex. H8), the Central Government 
fixed the minimum price of sugarcane in 
respect of the plaintiff-company for the 
year 1967-68 (1st October 1967 to 30th 
September 1968) at Rs. 8.33 per quintal 
(Rs. 83.3 per ton). 


7. It was at that stage that the State 
Government proceeded to amend the 
Rules framed by it under S. 46 of the 
Maharashtra Agricultural Lands (Ceiling 
on Holdings) Act, 1961, and invited ob- 
jections from the companies concerned. 
As the defendant-Corporation had, in the 
course of the said correspondence, thre- 
atened to sell away the sugarcance grown 
on the surplus farms of the plaintiffs to 
others, after giving the requisite at- 
torney’s notice, the plaintiffs filed the 
present suit (Suit No. 610 of 1967) on the 
■16th of October 1967 against the Maha- 
rashtra State Farming Corporation, and 
obtained an Interim injunction on the 
same day restraining the defendant- 
Corporation from disposing of the sugar- 
cane produced on the surplus land of the 
pisn-nHffs to any party other than the 
plaintiffs. The Notice of Motion on which 
that interim order was obtained was 
thereafter adjourned from time to tune. 
As the State Government against whom 
also an injunction was necessary has not 
been made a party to the said suit by 
reason of the fact that there was no tune 
to give a statutory notice under Section 
80 of the Code of Civil Procedure, and 
in view of the statutory bar to the fil- 
ing of a suit contained m Section 41 of 
. the Maharashtra Agricultural Lands 
(Ceiling on Holdings) Act, 1961 
Miscellaneous Petition No. 615 of 1967 
was filed by the plaintiffs on the 19th of 
October 1967, to which both the State of 
Maharashtra as well as the Maharashtra 
State Farming Corporation were made 
parties, for appropriate writs, directions 
and orders under Article 226 of the Con- 
stitution. In the meantime, on the 24th. 


of October 1967 the State Government 
published the amendments effected by It 
in Rules framed under Section 46 (2) (d) 
of the Maharashtra Agricultural Lands 
(Ceiling on Holdings) Act, 1961, whereby 
the following two Rules, which have al- 
ready been referred to by me earlier, 
were added as Rules 12B and 12C: — 

"12B. Arriving at fair price of raw 
materials — Where in pursuance of the 
provisions of Sea 28, any land held by 
industrial undertaking is granted to a 
person or a joint farming society, or Is 
directed to be managed by a Corporation 
(including a company), then in arriving, 
from time to time at the fair price at 
which the full and continued supply of 
raw material produced from such land 
during any period is ensured to the under- 
taking, the State Government shall have 
due regard to the cost of production of 
the raw material: the prevailing market 
price of the raw material and of the 
goods, articles or commodities manufac- 
tured therefrom; the price (if any) fixed 
under any law for the time being in force 
in respect of the raw material (including 
any minimum price fixed therefor), or 
of the goods, articles or commodities 
manufactured therefrom; a reasonable 
return to the supplier of the raw mate- 
rial; and any other relevant factors: 

Provided that, the State Government 
may for the purpose of arriving at the 
fair price of any raw material, be advised 
by a committee, consisting of not more 
than five persons of whom one may re- 
present the interest of the undertaking 
and one of the joint fanning society, or 
as the case may be, the Corporation, and 
two persons who in the opinion of the 
State Government have special know- 
ledge of, or experience in, the industry. 
The Committee shall submit its recom- 
mendations to the State Government with- 
in fifteen days from the date on which a 
reference is made to it. If the Committee 
Tails to advise the State Government dur- 
ing the period allowed or such additional 
period, if any permitted by the State 
Government, the State Government may 
arrive at the fair price having regard to 
all the relevant materials before it” 

"12C. Prohibition against sale of raw 
material in excess of fair price. — No per- 
son, joint-farming society, or corporation, 
shall sell to the undertaking any raw 
material at a price in excess of the fair 
price as arrived at in the matter afore- 
said.” 

The State Government then proceeded to 
act under the said Rules with, what may 
be called unusual promptitude or perhaps 
indecent hurry. By its Resolution D /- 1st 
November 1967, it appointed the Advisory 
Committee contemplated by Rule 12B, of 
which one G. J. Ruparel, a Director of 
the Kolhapur Sugar Mills Ltd, was ap- 
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pointed a member along with others, and 
it is the case of the State Government 
that he was appointed as the represen- 
tative of all the sugar mills and not as a 
representative of the Kolhapur Sugar 
Mills Ltd. alone. The said Advisory 
Committee held a meeting at Poona on 
the 6th of November 1967, and another 
meeting, which was the final meeting at 
Bombay, on the 8th of November 1967, 
and the said G J, Ruparel. after lodging a 
strong protest, left the said fi n al 

meeting. This fact appears from a 
letter dated 7th December 1967 sub- 
sequently addressed by the said 

G J Ruparel to the Secretary to the 

Government of Maharashtra. Revenue and 
Forests Department, which has been 

tendered and marked Ex. A In Misc. 
Petition No. 664 of 1967. The Advisory 
Committee however, proceeded to make 
Its Report on the same day and a copy of 
that Report which. It may be mentioned, 
was under the circumstances stated above, 
not signed by the said G J. Ruparel, is 
annexed to the affidavit of J C. Karan di- 
kar dated 29th Feb 1963 filed in reply to 
Misc. Petition No 664 of 1967. On the very 
next day i. e. 9th November 1967. the 
State Government passed a Resolution 
fixing the fair price of sugarcane to be 
supplied by the defendant Corporation to 
the plaintiff during the crushing-season 
1967-68 at Rs. 125 44 per ton and that 
Resolution was released to the press on 
the 10th of November 1967. In view of 
the framing of Rules 12B and 12C and 
the passing of the said Resolution fixing 
lair price by the State Government, the 
plaintiff company filed another writ Peti- 
tion (being Misc. Petition No 664 of 1967) 
on the 13th of November 1967 against the 
State of Maharashtra and the Maharashtra 
State Farming Corporation Ltd. On the 
29th of November 1967, a Consent Order 
was passed on the Notice of Motion taken 
out by the plaintiffs in the suit (Suit No. 
610 of 1967) and the heanng of the suit 
Itself was directed to be expedited. By 
the said Consent Order, the interim in- 
junction that had been granted was re- 
placed by a working arrangement under 
Which sugarcane was to be supplied by 
the defendant Corporation to the plain- 
tiffs during the crushing season 1967-68 
on payment by the plaintiffs of an ad- 
ditional ad hoc sinn of Rs. 10/- per tonne 
over the minimum price fixed by the 
Government of India and on their furni- 
shing a bank guarantee for the balance. 
If any, that may be finally found due by 
the Court. 

8. The plaintiffs’ case In the suit as 
well as in Misc. Petitions Nos. 615 and 
664 of 1967 Is that there was co n tract 
between the plaintiffs and the defendant- 
Corporatlon under which it was agreed 
between the parties that the defendant- 
corporation would, on the one hand. sun- 


ply sugarcane to the plaintiffs at a price 
which would be governed by notifications 
Issued by the Government of India from 
time to time, and that the plaintiffs would 
on the other hand, be bound to purchase 
all the sugarcane produced on their sur- 
plus lands at those pnees. This case Is to 
be found set out in para. 27 of the plaint 
in which it is further stated that the 
prices so agreed were meant and under- 
stood by the parties to mean the mini- 
mum prices fixed by the Central Govern- 
ment under its annual notifications and 
the said minimum prices were regarded 
as the fair pnees within the meaning of 
Sec 28 of the Maharashtra Agricultural 
Lands (Ceiling on Holdings) Act,’ 1961. It 
Is also the case of the plaintiffs In para- 
graphs 34 and 36 of the plaint that the 
minimum pnees of sugaheane fired by the 
Central Government under its .annual 
notifications were, in fact the fair prices, 
and that the unilateral and wrongful in- 
crease in pnees sought to be effected by 
the State Government was contrary to 
Its statutory obligations. The plaintiffs 
have, therefore, filed the said suit for 
specific performance and/or enforcement 
of the defendants' obligations under the 
contract as well as at law. * The learned 
Advocate-General has referred me to the 
averments in paragraph 38 of the plalrh,- 
and to the latter part of prayer (c) of 
the plaint, and has submitted that the 
same would Justify the court fixing a 
reasonable price for the supply of eu gar- 
cane under Section 9 of the Sale of Goods 
Act. in the event of Its coming to the con- 
clusion that the price thereof has not been 
fixed In the contract Itself. The plain- 
tiffs. as petitioners In Misc. Petition No. 
615 of 1967. have Bought a declaration 
that the State Government as well as the 
State Farming Corporation are bound to 
supply the entire sugarcane produced from 
the surplus lands of the petitioners to the 
petitioners, and a further declaration that 
both the respondents are bound to ensure 
that the production and supply of sugar- 
cane from the surplus lands of the peti- 
tioners is not adversely affected, and have 
prayed for appropriate writs, directions 
and orders In that behalf. 

9. The case of the Maharashtra State 
Farming Corporation as appearing from 
the written statement filed by it. and of 
the State Government as appearing from 
the Affidavits filed In Reply to Misc. Pe- 
titions Nos. 615 and 664 of 1967. Is that 
though there was a contract between the- 
parties for the supply of sugarcane by the 
M a h arashtra State Farming Corporation 
to the plaintiffs, that contract did not pro- 
vide for supply bong made at the mini- 
mum price fixed from time to time by 
the notifications Issued by the Ce ntral 
Government, and that the Maharashtra 
State Farming Corporation was en title d 
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to be paid fair prices for the supply of 
such sugarcane. It is further the case of 
the State of Maharashtra as well as the 
Maharashtra State Farming Corporation 
that the State Government was entitled 
to fix the fair price for the supply of 
sugarcane, and had done so in exercise of 
its power under Rule 12B of the Maha- 
rashtra Agricultural Lands (Ceiling on. 
Holdings) Rules, 1962. 

10. In view of these rival contentions 
of the parties, the following issues were 
framed by me in the suit (Suit No. 610 of 
1967):— 

(1) Whether the State of Maharashtra 
Is a necessary party to the suit and in its 
absence the suit is bad for non-joinder as 
alleged in para 1 of the Written State- 
ment. 

(2) Whether there is any cause of action 
against the defendants which survives, in 
view of the resolution dated the 9th No- 
vember 1967 of the Government of Maha- 
rashtra determining the fair price at 
which the defendants are to supply sugar- 
cane to the plaintiffs as alleged in para 2 
of the Written Statement 

(3) Whether in view of the determina- 
tion of fair price by the Government reso- 
lution dated 9th November 1967, this 
Hon'ble Court has jurisdiction to de- 
termine the fair price at which the de- 
fendants have to or are to supply sugar- 
cane to the plaintiffs as alleged in para 3 
of the Written Statement. 

(4) Whether the price of controlled 
sugar fixed by the annual notifications of 
the Central Government is arrived at on 
the basis of the cost of sugarcane at the 
minimum price fixed by the Central 
Government for sugarcane as alleged by 
the plaintiffs in paragraph 18 of the 
plaint 

. (5) Whether prior to the execution of 
the agreement dated the 10th May 1965 
Shri D. R. Pradhan representing the de- 
fendants agreed with the plaintiff’s re- 
presentatives that the price to be charge- 
ed to the plaintiffs by the defendants for 
sugarcane for the season 1966/1967 onwards 
would be the price fixed by the Govern- 
ment of India as alleged in para 24 of the 
plaint. . 

(6) Whether It was agreed and under- 
stood between the parties that the entire 
production of sugarcane produced on the 
surplus lands of the plaintiffs would be 
sold by the defendants to the plaintiffs 
at the minimum price fixed by the Cen- 
tral Government as alleged by the plain- 
tiffs in paras 27, 28 and 37 of the plaint. 

(7) Whether at the meeting held on 
20th July 1965 between the plaintiffs and 
the defendants it was clarified that the 
prices of sugarcane would be governed 
by the notifications issued by the Govern- 
ment of India from time to time and that 
they would not be the same as the mini- 


mum prices fixed by the Government of 
India from time to time as alleged in para 
14 of the written statement of the defen- 
dants. 

(8) Whether the minimum prices fixed 
by the Government of India from time to 
time are fair prices for the growers of 
sugarcane within the State of Maharashtra 
including the defendants as alleged in 
para 36 of the plaint. 

(9) Whether the plaintiffs are entitled 
to any reliefs, and if eo, what? 

(10) Generally. 

11. On the 22nd of July 1968, Mr. 
Nariman stated that he did not desire to 
lead any oral evidence on issue No. 5 in 
view of the fact that the agreement plead- 
ed in paragraph 2 of the plaint had not 
been denied in the Written Statement of 
defendants. Mr. Nariman also stated on 
that day that, as far as issue No. 8 was 
concerned, he did not desire to lead any 
oral evidence with regard to the same, 
but relied only upon a construction of the 
relevant statutory provisions and orders 
to which he had referred in the course of 
his arguments. As far as issue No. 9 
relating to the reliefs claimed in the 
plaint is concerned, Mr. Nariman stated 
that he reserved the right of leading evi- 
dence in regard to prayers (c) and (d), in 
the event of the Court holding against 
the plaintiffs with regard to the question 
as to what was the contract between the 
parties, and the learned Advocate-General 
agreed that that was the proper course to 
be adopted. I, therefore, directed that 
evidence, if any. in regard to these pra- 
yers will stand reserved till I have de- 
livered judgment on the other issues in 
the case. With the remarkable fairness 
that is characteristic of him. learned 
Advocate-General Mr. Seervai, however, 
made certain statements which have been 
extremely useful in narrowing down the 
arena of conflict between the parties. On 
the 17th of July 1968 he made a state- 
ment that the other sugar factories which 
had already handed over their surplus 
lands to the State Government without 
contest, were supplied sugarcane by the 
defendant-Corporation from their res- 
pective farms for the seasons 1964-65 and 
1965-66 at the prices shown against their . 
respective names in the notifications 
issued by the Government of India on 
30th October 1964 and 4th November 
•1965. That statement was, of course, 
made by the learned Advocate-General 
entirely without prejudice to the defen- 
dant’s contention that the facts stated 
therein are not admissible for interpret- 
ing the contract between the parties. 

It was made with a view to make it un- 
necessary for the plaintiffs to lead evi- 
dence to prove these facts which the de- 
fendants do not dispute. On 23rd July 
1968, the learned Advocate-General stated 
that on further consideration he had come 
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to the conclusion that issue No. 7 did not 
arise and that he would give up the same. 
The learned Advocate-General further 
stated, at the end of his argument, 
that he also gave up issue No. 1 framed 
by me. On 26th July 1968 a statement 
was recorded by me that the parties were 
agreed that a policy had been announced 
by the Central Government on the 16th 
of August 1967 whereby a quantity equal 
to 60 per cent of the production achieved 
from the 1st of October 1966 to the 30th 
of September 1967 would be procured 
from the sugar factories from their pro- 
duction from 1st October 1967 to 30th 
September 1968 at a fixed levy price; that 
factories would be free to sell the balance 
production anywhere in India at the free 
market price, subject to releases from 
factories sanctioned by the Government 
of India, that the entire stock of sugar 
from the production upto 30th September 
1967 would continue to be controlled as 
on the 16th of August 1967 and releases 
would be made on the basis existing at 
that date till November 1967; and that 
the levy scheme would commence after 
the production of the year 1966-67 had 
been exhausted. Parties were further 
agreed that the said policy had in fact ex- 
isted from 1st Oct 1967 to 30th September 
1968, with some modifications to which it 
was unnecessary to refer. The said state- 
ment was made by the parties and record- 
ed by me with a view to make it un- 
necessary to prove the same by leading 
evidence, oral or documentary, in that 
behalf. 

12. Though issues are not ordinarily 
framed in the trial of Writ Petitions, it 
was. by consent of parties, thought ad- 
visable by me, in view of the complicated 
and important questions that were sought 
to be canvassed m Miscellaneous Petition 
No 664 of 1967, to frame issues therein. 
Towards the end of the arguments before 
me Counsel on both sides were agreed 
that it la not necessary for me to give my 
findings on any of the issues framed by 
me in the said Petition in view of certain 
statements made by the learned Advo- 
cate-General in regard to this Petition on 
22nd July 1968 and 29th July 1968 to 
which I will presently refer Under the 
circumstances, I do not think It necessary 
to set out the Issues framed by me in the 
said petition. On the 17th of July 1968, the 
learned Advocate-General made a state- 
ment In regard to Misc. Petition No 664 
of 1967 which, he submitted, would ren- 
der it unnecessary for the court to go into 
the question as to whether the State Gov- 
ernment had the power to frame Rules in 
regard to the fixation of fair price The 
learned Advocate-General stated that 

/ having regard to Rule 12C of the Maha- 
rashtra Agricultural Lands (Ceiling on 
Holdings) Rules 1962, as amended by the 
notification dated 24th October 1967, the 


price fixed was the maximum price and, 
therefore, any price fixed under Rule 12B 
did not come in the way of the contract be- 
tween the parties, whatever be the con- 
struction of the contract adopted by the 
Court On the 22nd of July 1968, the 
learned Advocate-General stated that he 
had. by then, taken instructions from the 
State Government and that he desired to 
make a statement from the Bar that hav- 
ing regard to the fact that before the State 
Government fixed the prices by its Re- 
solution dated 9th November 1967, it did 
not have before it the view of one 
Ruparel who was a member of the Advisory 
Committee appointed under Proviso to 
R. 12B and had been appointed to repre- 
sent the interests of the undertakings, 
he was not in a postion to support the said 
Resolution, or the Report of the Advisory 
Committee dated 8th November 1967, and 
both of them may be set aside by 
this Court The learned Advocate-Gene- 
ral further stated on that day that the 
Resolution dated 1st November 1967, ap- 
pointing the said Advisory Committee, 
may also be set aside, as the same was 
only appointed to determine the fair 
prices for the season 1967-68 and as the 
same had already submitted its Report 
and had. therefpre. become functus offi- 
cio In view of the said statements made 
by the Advocate-General, it became un- 
necessary for me to decide issues Nos 10 
and 12 framed by me in regard to this 
petition, and though issue No 11 was re- 
framed by me even the same did not sur- 
vive in view of the said statements. In 
fact, it was stated to me by the learned 
Counsel on both sides, on 29th July 1968, 
that they were agreed that it was not 
necessary to determine the matters aris- 
ing In Misc. Petition No. 664 of 1967, be- 
cause In view of the Statement made by 
the learned Advocate-General on the 
22nd of July ig68 the impugned Resolu- 
tions dated 1st November 1967 and 9th 
November 1967 were te be set aside The 
learned Advocate-General further stated 
regard to the language of 
Rule 12-C, it was open to the defendants 
to charge less than the fair price deter- 
mined under Rule 12-B 


13. It was however, not thought neces- 
sary to frame issues in MLsa petition 
No. 615 of 1967 as. even according to Mr. 
Nariman himself, the said objection sur- 
vived only to the extent of considering 
whether or not the reliefs sought in 
prayers (a) and (b) of the petition should _ 
be granted, all the contentions raised 
therein being covered by Misc. Petition 
No 664 of 1967, subsequently filed, which 
Is the more comprehensive Petition. 

14. In my opinion, it would be con- 
venient to deal first with issue No 6 
framed by me In Suit No. 610 of 1067. The 
fact that there waa a contract arrived at 
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AIR 1969 CALCUTTA 821 (V 56 C 57) 
AMARESH ROY AND S. N. BAGCHI, JJ. 

Raj Kishore Rabidas, Appellant v. Tbs 
State, Respondent. 

Death Ref. No. 6 of 1967 and Criminal 
Appeal No. 308 of 1967, D/-10-5-1968. 

(A) Criminal P. C. (1898), Ss. 492 (2), 
270, 10 (2) and 4 (1) (t) — Appointment 
of Public Prosecutor — Additional District 
Magistrate ‘engaging’ lawyer on behalf of 
State — Does not amount to appointing a 
lawyer as Public Prosecutor — Conduct of 
case by such lawyer is illegal — Trial is 
vitiated — Duty of Court indicated — Legal 
Remembrancer’s A dminis trative Manual 
(West Bengal), Chap. D, Part VI, Para 9 (i) 
and (ii) (as amended) and Appendix *E’. 

Section 492, Criminal P. C., in both the 
sub-sections speaks of appointment of Pub- 
lic Prosecutor. Definition in S. 4 (1) (t) 
includes any person acting under the direc- 
tions of a ‘Public Prosecutor”. In neither 
of those provisions can be found any autho- 
rity given either to the State Government 
or the District Magistrate or, for the matter 
of that, the Additional District Magistrate 
acting under sub-section (2) of Section 10, 
Criminal P. C., to engage a lawyer, far less 
to make a lawyer by such engagement a 
Public Prosecutor. (Paras 18 and 64) 

Moreover, the power to appoint Public 
Prosecutor can be exercised by a District 
Magistrate in the absence of Public Pro- 
secutor or where no Public Prosecutor has 
been appointed. That absence does not 
obviously include the situation when Publio 
Prosecutor appointed in the District is not 
• available to conduct a particular case, but 
can only mean that he is either on leave 
or by vacancy in the office. AIR 1965 Cal 
79 and AIR 1968 Cal 38, ReL on; AIR 1930 
Sind 156 and AIR 1952 Cal 395, Expl. 

(Paras it ana 62) 

In amended para 9 of Part VI in Chap- 
ter II at p. 32 of the Legal Remem- 
brancer’s Manual, Clause (i), provides for 
forming a panel of lawyers in consultation 
with the Dsitrict Judge and Clause (ii) pro- 
vides for appointing any lawyer to the 
panel and removal of any from the panel, 
after consulting the District Judge. What 
is significant is that the provision 
which spoke of District Magistrate engaging 
a pleader to take up duties of Public Pro- 
secutor has been obliterated. In that 
amended form para 9 has no conflict with 
S. 492 (2) or S. 4 (1) (t). Criminal P. C., 
but it does not contain any authority to 
engage a lawyer by using the form in Ap- 
pendix ‘E’ of the Manual. 

(Paras 21, 22) 

The form in Appendix E in the Legal 
Remembrancer’s Manual may have been pre- 
scribed in the background of original text 
of para 9. After para 9 has been amended, 
that form has no relation with or basis _ in 
what appears as p ara 9 on the Correction 
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Slip* Yet, the Form has been retained in 
the Manual and is being used at the teeth 
of the provision of the Code of Criminal 
Procedure. • (Para 23) 

In trials in Courts of Session outside the 
High Court in exercise of original criminal 
jurisdiction, S. 270, Criminal P. C., requires 
to be strictly adhered to. In spite of the 
law on the subject having clearly been laid 
down, the illegal practice has continued to 
be indulged in. The Sessions Judges appear 
to have ignored the illegality by neglecting 
the requirement of law contained in Sec- 
tion 270, Criminal P. C. and in the execu- 
tive offices of the State there has been lack 
of care and caution in an important matter 
which is a necessity of law not only for en- 
suring a fair trial, but also for the legality 
of the trial itself in the Court of Session. 

(Para 24) 

The persistence with which the illegal 
practice has been adhered to in all the dis- 
tricts of West Bengal makes it incumbent 
on the High Court to direct that all Judges 
presiding on Sessions trial must be alive to 
this aspect If at the opening of the trial 
Public Prosecutor of the District is not ap- 
pearing to conduct prosecution, the Judge 
need have to ascertain and put on the re- 
cord in the order sheet the manner in which 
the lawyer appearing to conduct the case 
for prosecution has been appointed or en- 
gaged. If the appointment is not in ac- 
cordance with the provision of Sec. 492, 
Criminal P. C., or the engagement for act- 
ing is not by the Public Prosecutor of the 
district for conducting prosecution by act- 
ing under the directions of a Public Prose- 
cutor as mentioned in Sec. 4 (1) (t). Cri- 
minal P. C., then it will be the duty of the 
Presiding Judge not to allow prosecution to 
be conducted by such a person who is not 
properly appointed Public Prosecutor. That 
is a necessity for the legality of the trial as 
enjoined by S. 270, Criminal P. C. An 
omission on the part of the presiding Judge 
to perform that duty may itself be a reason 
for quashing the trial, whatever the result 
that may have been obtained in the trial. 

(Paras 25, 65) 

(B) Criminal P. C. (1898), Ss. 344 and 
340 — Adjournment — Counsel for de- 
fence absent due to illness — Trial conti- 
nuing in absence of defence lawyer — Pro- , 
priety — Constitution of India, Art 22(1). 

Adjourning a Sessions trial is a serious 
matter, but absence of defence lawyer for 
the reason of sudden illness is not less. 
Where the Sessions Judge continued trial in 
the absence of the defence lawyer on the 
ground that witnesses were present; 

Held that the trial should have been ad- 
journed and that proceeding with the trial 
showed lack of appreciation of the essential 
necessities that need be adhered to in all 
criminal trials in general, and more so in 
trials on charges of major offences like mur- 
der in particular. AIR 1951 SC 217, Eef. 
to. (Paras 26, 65 } 
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(C) Criminal P. C. (1898), S. 340 — Ap- 
pointment of defence counsel by Govern- 
ment — ’ Counsel appointed absent due to 
illness — Appointment of another counsel 
on same day without being furnished with 
brief and continuing with trial — It is 
negation of fair trial — Court’s doty point- 
ed out Constitution of India, Arts. 22(1) 
and 228. 


Instead of appointing a lawyer to defend 
the accused without furnishing him with a 
brief, far less any opportunity or time to 
prepare himself, it is much safer and better 
for the accused to go undefended at the 
tnal because it may be expected that he 
may draw the active, watchful and ener- 
getic attention of the Presiding Judge to 
test prosecution witnesses by question and 
check prosecution counsel against any un- 
fairness or overzealousness to introduce in- 
admissible or prejudicial evidence A show 
of defence is not a substitute for effective 
defence and it is much worse than none, 
os it may turn out a false show and m 
effect tend to neutralise a stronger force 
that an alert Judge is expected to be AIR 
1968 Cal 38, Rel on, AIR 1951 SC 217. 
and AIR 1963 Rer 54, Ref (Para 27) 

Held, the manner of continuing the tnal 
in the absence of the defence lawyer who had 
the brief, by setting up another defence lawyer 
who had not the brief, and the characteris- 
tics appearing in the record of the depo- 
sitions of witnesses examined for prosecu- 
tion, heightened by omission of the tnal 
Judge to expose by timely and proper ques- 
tions the mystenes of carefully chosen tech- 
nical language, m totality appeared to be a 
negation of a fair trial. 

Per Bagachi, J : There was in fact denial 
of proper ana effective representation of 
the accused. (Para 65) 


(D) Criminal P. C. (1893), S. 423— Ap- 

peal — Retnal — Prosecution unable to 
prove offence against accused Materials 
in evidence pointing strongly to accused's 
innocence— Retrial not ordered as it would 
enable prosecution to brush up defects ap- 
pearing in the evidence given in the trial— 
Accused acquitted. * (Para 58) 

(E) Criminal P. C. MGQ9), Ss. 290, 367 
■— Appreciation of evidence — Judgment 
should not show complete negation of pre- 
sumption of innocent of accused — There 
is no presumption in law of absolute truth- 
fulness of prosecution witnesses— Duty of 
Court to weigh the probability of prosecu- 
tion evidence, pointed out — Evidence Act 
(1872), Ss. 3 and 114. 

The judgment of the Court must show 
that the Judge had regard to presumption 
of innocence of the accused. There is no 
presumption in law of absolute truthfulness 
of prosecution witnesses. It is the duty of 
the Judge to weigh the prosecution evi- 
dence. AIR 1931 Cal 796, Ref. (Para 46) 

Even if there was no effective cross- 


examination on material points, and the 
tnal Judge had not before him any definite 
defence case or criticism of prosecution 
witnesses, the tnal Judge js not relieved of 
his responsibility to weigh the probability 
of prosecution evidence, which he has to do 
for amvmg at the decision whether prosecu- 
tion allegations have been proved by the 
standard laid down in S. 3 of the Evidence 
Act. In so weighing probability of prose- 
cution allegations, of necessity, other proba- 
bilities also appearing from the evidence 
brought before the Court have to be consi- 
dered for comparative assessment which of 
the probabilities should be accepted as fact 
proved. If from the evidence, any proba- 
bility consistent with innocence of the ac- 
cused is equally strong as the probability 
pointing to his guilt, then on the strength 
of presumption of innocence m favour of 
the accusal, prosecution has failed to prove 
its allegations. Even if the probability con- 
sistent with innocence is not equally strong 
with other probability of his guilt, yet pro- 
bability of innocence is such, as would cist 
a doubt, then it may be a case of reason- 
able doubt, benefit of which must go to the 
accused. That being so, it 13 incumbent 
duty of the Judge to consider all the proba- 
bilities that appear from the evidence be- 
fore him and ne cannot afford to be credu- 
lous and not consider reasonable proba- 
bilities only because accused was undefend- 
ed or defence lawyer did not make a point 
Of such probability in cross-examining wit- 
nesses or making suggestions or when argu- 
ing the defence case. A Judge should not 
Imagine or speculate on hypothetical de- 
fences not urged at the Bar. But that docs 
not connote that he may neglect to consi- 
der a probable defence appearing from evi- 
dence, only because it was not put before 
him. As a Judge of fact he must consider 
evidence given m the case from all view- 
ts Per Taft C.J. in (1926) 273 US 
(532), Ref. (Paras 47, 65) 

(F) Evidence Act (1872k S. 45 — Expert 
evidence — Admission of evidence of ex- 
pert — Fact that he was competent to give 
expert evidence must be proved — Law 
does not permit assumption without evi- 
dence on material point of competence, 

(Para 52) 

(G) Criminal p. a (1898), Ss. 492, 276, 
286 — Public Prosecutor must be fair to 
Court, independent and unbiased. 

A Public Prosecutor for the State is nof 
Such a mouthpiece for his client the State, 
to say what it wants or its tool to do what 
the State directs. He owes allegiance to 
higher cause. He must not consciously mis- 
state the facts, nor knowingly conceal the 
truth. Despite his undoubted duty to his 
client the State he must sometimes, dis- 
regard his clients most specific instructions 
If they conflicted with Ids duty in the Court 
to be bur , independent and unbiassed fa 
his views As an advocate for the State, 
ho may be ranked as a Minister of Justice 
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equally with «he Judge. AIR 1957 SC 889, 
ReL on. (Para 64} 
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(H) Criminal P. C. (1898), Ss. 537, 492 
j(2) — . Failure of justice — Illegal appoint- 
ment of Public Prosecutor — Defence law- 
yer not able to cany out his duties properly 
— > m Failure of Judge to weigh prosecution 
evidence properly — Held, there was pre- 
judice to accused and failure of justice — 
Had there been only an illegal appointment 
of Public Prosecutor, the irregularity would 
have been curable under S. 537 — (Per 
Bagchi J.) APR 1948 PC 63, Ref. (Para 65) 


(I) Evidence Act (1872), Ss. 3, 45 and 
59 — Criminal P. C. (1898), Ss. 367, 423 
(1) — i Medical evidence conflicting with 
oral evidence of eye-witnesses — Oral evi- 
dence of eye-witnesses not corroborated in 
material particulars by any circumstantial 
evidence — Held, eye-witnesses’ evidence 
Stood discredited and Court was wrong in 
convicting accused on such evidence. AIR 
1956 SC 425 and AIR 1952 SC 167, ReL on. 

(Para 66) 

0) Criminal P. C. (1898), Ss. 90, 492. 
270, 286 — Issue of summons to material 
witnesses — ■ Investigating officer reporting 
that witness could not be found — Held, 
that it was duty of prosecution to pray for 
a warrant and proclamation for compelling 
production of witness and that the Public 
Prosecutor failed in discharging his legal 
function. (Para 69) 

(K) Evidence Act (1872), S. 45— Medico- 

legal jurisprudence — > Medical expert per- 
forming post-mortem examination 13 hours 
after death, reporting rigor mortis — No 
information if there was any element of 
cadaveric rigidity or spasm present — Cadave- 
ric spasm occurs in cases in which death was 
immediately preceded by state of great ner- 
vous tension or excitement caused by terror 
or struggle • — . Cadaveric spasm is to be 
distinguished from rigor mortis and is not 
rigor mortis . — Medical evidence of the 
expert, held, could not be relied upon — 
Medico-legal jurisprudence. (Para 52) 

(L) Criminal P. C. (1898), Sec. 154 — 

Cooking up story — Nothing is more repre- 
hensible than to cook up a story for record- 
ing an F. I. R. and attempt to improve the 
cooking of the story at the trial stage in any 
case — It is more so when it is done, to 
foist a charge of murder — 1 [Their Lord- 
ships recorded emphatic condemnation of the 
performance of the prosecution In the case 
and expressed their deep disappointment at 
callousness of the trial Judge revealed in 
the record at not noting this] — Evidence 
Act (1872), S. 3. (Para 57) 


(M) Criminal P. C. (1898). Sec. 492 (1) — 
(Court took judicial notice of the fact that in 
1966-87 there had been for the district of 24 
parganas, a Public Prosecutor appointed 
generally by the State Government under 
Sec. 492 (1) — Evidence Act (1872), Ss. 58 
and 57. (Para 64) 


. flO Criminal P. C. (1898), Ss. 270, 492 (2), 
f (1) W — Assistant Public Prosecutor is un- 
known to law — (Per Amaresh Roy J.). 

(Para 14) 

(O) Criminal P. C. (1898), Ss. 4 (1) (t), 
492 (2), 270 — > Duty of Public Prosecutor ol 
district. 

Public Prosecutor generally appointed by 
State for 24 parganas is in charge of all the 
prosecution cases, particularly sessions cases 
and if he engages more than one Public Pro- 
secutors in sessions cases under trial be has 
the duty to give directions in all such cases 
placed on trial at least before the Court of 
Sessions as to how the cases are to be con- 
ducted. by producing material witnesses and 
supplying material information to the Courts 
in such cases in order that the cause of justice 
might be farthered, instead of being retard- 
ed. (Para 69) 

Cases Referred; Chronological Paras 
(1968) AIR 1968 Cal 38 (V 55) = 

1968 Cri LJ 40, Panchugopal v. 

State 18, 28 

.(1965) AIR 1965 Cal ,79 (V 52) = 

1965 (1) Cri LJ 150, V. K. Godhwani 
v. State 

(1963) APR 1963 Ker 54 (V 50) = 

(1983) 1 Cri LJ 175, Mohammad 
Kunnummnl v. State of Kerala 
(1957) AIR 1957' SC 889 (V 44) a 
1957 Cri LT 567, State of Bihar v. 

Ram Naresh 

(1956) AIR 1956 SC 425 (V 43) = 

1956 Cri LJ 815, Suijan v. State of 
Rajasthan 

(1952) AIR 1952 SC 167 (V 39) = 

1952 Cri LJ 863, Lachman Singh 
v. State 

(1952) APR 1952 Cal 395 (V 39) = 

55 Cal WN 160, Anurupa Debi v. 

Ramlal Rajghoria 

(1951) APR 1951 SC 217 (V 38) - 


18 


28 


64 
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52/Cri LJ 738, Janardan Reddy v. 
State of By' 


65 
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_ Hyderabad 28, 28 

(1948) AIR 1948 PC 63 (V S3) = 49 
Cri LJ 440, Adan Haji Jama v. The 
King 

.(1938) APR Z9S8 PC 268 (V 25) = 

ILR (1938) Lab 628, Faqir Singh 
v. Emperor 

(1931) AIR 1931 Cal 796 (V 18) == 

HR 58 Cal 1095, Emperor v. 

Tazem Ali 

(1930) AIR 1930 Sind 156 (V 17) = 

31 Cri LJ 684, Emperor v. Deep 
Chand 

.(1926) 273 US 510 -71 Law Ed 749, 

Turney v. Ohio 

Chitta Ranjan Das, for Appellant; S. N. 
Banexjee with Arun Kumar Mukheijee, for 
Respondent. 

AMARESH ROY, J. s This Death Reference 
under Section 374 Criminal P. C, has been 
submitted by the learned Additional Sessions 
Judge, 7th Court at Alipore, Shri P. K. 
Banerjee and arises ont or the Trial No. Ii 
of May, 1967, in which Raj Kishore Rabidas 
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65 
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was tried for an offence of murder punish- 
able under Section 302, L P. C., and the tnal 
Court has sentenced him to death under that 
section From that order of conviction the 
condemned prisoner has preferred an appeal 
from jail which is Criminal Appeal No 80S 
of 1967 The Death Reference and that ap- 

B eal were heard together. The learned 
•eputy Legal Remembrancer Mr. S N. 
Banerjee appeared for the State The learned 
Advocate Mr Chittaranjan Das has appeared 
on behalf of the defence before us 

2. The prosecution case is that on Amrani 
Bern Road, Barrackpore, Nepal Chandra Dey 
had a tea shop The accused Raj Kishoro 
Rabidas is a cobbler and used to carry on 
his trade at a street junction which is tho 
junction of Amnuu Bern Road and S. N. 
Banerjee Road, That place is near Nepal’s 
tea shop In that shop Subhas Chandra Bose 
was an employee On the other side of tho 
road there was another tea shop owned by 
one Banamali Adhikari. Amal Kuinar Mukher* 
jeo who was a dealer in green vegetables 
used to live m that tea shop of Banamali 
Adhikari Subhas and Amal were friends The 
accused Raj Kishore Rabidas used to sleep in 
tlie night near Banamali's tea shop. In the 
night of 17 tli Cliaitra, 1372 B S. correspond- 
ing to 1st of April, 1966, Subhas and Amal 
after finishing their meals at about 11 P M. 
went to see a jatra performance about a mile 
away from Amrani Bern Road. 

3. Nepal also took his meal at about the 
same time with Subhas and as usual Nepal 
had gone to sleep on his bed spread over 
two benches on an open space covered by 
bn shed to the south of his tea shop Subhas 
left the keys of the shop under nis pillow 
and set out with his friend Amal to witness 
the jatra-performance. It is stated that these 
boys returned at about 1-30 aan. After they 
had approached Amrani Bern Road from the 
eastern side they noticed somebody to get up 
from the other side of Nepal's tea shop ana 
proceed towards the junction of Amrani Bera 
Road and S. N Baserjee Road on tho north. 
In their view that man took out something 
from a box hanging on the wall on the road 
junction and began to proceed towards 
Nepal’s shop. That man eventually came to 
the open space where Nepal was sleeping. 
Subash and Amal were under the impression 
that he was an ordinary thief. So they 
slowly went near him. Then they realised 
that the man was none other than the accus- 
ed Raj Kishore. According to the prosecution, 
the accused had in fact brought out his 
chisel for the purpose of killing NepaL Im- 
mediately he plunged the chisel into the 
chest of Nepal several times while Subash 
and Amal looked on in amazement. When 
Nepal shrieked, Subhas asked the accused 
what he was doing The accused then became 
aware of their presence and charged at them. 
The two boys then took to their heels Subash 
ran straight into the house of a neighbour. 
The accused pursued him It is stated that 
Nepal, though lie was fatally injured, also ran 


after the accused. Amal also fled. Thereafter, 
according to the prosecution story, attracted 
by the snouts of Subash and Amal some 
neighbours came and they found Nepal 
running behind the accused and then falling 
down on the street. The accused hid himself 
in the house of Dipeu Chakraborty and was 
apprehended by those neighbours and then 
Was handed over to a constable attached to 
the police outpost nearby. In the meantime 
Nepal was taken to the hospital in a nckshaw 
by P. W. 1 Subash, where Nepal was admit- 
ted for treatment. 

4. Subash after reaching Nepal to hospi- 
tal went to the police station and lodged an 
F.I.R. which is Ext, 1/1. That information 
was recorded in the Titagarh Police Station 
at 2-80 A. M. 

5. Investigation was taken up by Sub- 
Inspector Aramnda Kumar Ghosh and he set 
out at 2-S0 A. M. He first went to the hospi- 
tal and having learned that Nepal’s condition 
was so serious that he could not be inter- 
rogated, he came to the place where tho 
occurrence of stabbing had taken place, and 
made seizures of a yellow chaddar and a 
kantha which he had found spread on two 
benches in a trn shed having no wall. But in 
the seizure list the place is mentioned as 
open shop of Nepal Chandra Dey. That 
seizure is evidenced by Ext 2/1 which bears 
the time 4-30 A. M. The police officer also 
made a rough sketch map of the surround- 
ings, Ext 4 in which the tin shed is marked 
‘A and the tea shop of Nepal is marked TT. 
He examined several persons that very night 
In the meantime injured Nepal died in tho 
hospital at 3-10 A. M. An inquest on the 
dead body was made by tho Investigating 
Police Officer himself The dead body was 
sent to the morgue at 11-15 am on 1st of 
April, 1960 and riost-mortem examination was 
held by Dr. Braja Ballav Basak Medical Offi- 
cer of the Police Case Hospital at Barrack- 
pore (P. W. 8) at 4-30 P. M. that very day. 

6. Dr. A. N. Chakraborty, S.D. M. O. 
who had examined and treated Nepal m the 
hospital found the following injanes on the 
person of Nepal: 

In juries: (1) One indsed wound 1” x %" 
cutting the muscles nos and intercostal spaces 
on left side of the chest 2* away from the 
mid^sternal line on 3rd and 4th nbs (mid 
clavicular line) with beveling inwards to- 
wards sternum, direction long axis of the 
chest. 

(2) One incised wound 1/5" x 1/5" skin 
deep half an inch below injury No. 1. 

(3) One incised wound 1/5" x 1/5” skin 
deep one-fourth inch below injury No 2. 

(4) One incised wound 1W x VC muscle 
deep on the left side of the back, inner side 
of left shoulder blade 5" below the upper 
border of the shoulder, direction — long axis 
on the bade with beveling towards mid-line. 

7. Dr. Braja Ballav Basak (P. W 8) who 
held the Post-mortem examination on the 
dead body of Nepal described condition of 
tho subject as stout, ngor mortis present all 
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ov.er, mouth closed, teeth and tongue intact, 
eyes half open, conjunctiva hazy, pupils 
dilated, nails anaemic, and he described the 
wounds as — 

(1) One incised wound (punctured) 1” x 
1W gaping x chest cavity deep of 2%’* lying 
obliquely at the left 3rd inter space about 
1” lateral to the margin of the manubrium 
sternum — cut the 3rd left rib at the costo- 
chondran junction and then punctured the 
pericardium and the upper part of the 
anterior wall right ventricle by a slit opening 
of about Vi and chest cavity was full of 
dark clotted blood of about 8 oz. 

(2) Two small incised wounds each about 
Vi x 1/6” x muscle deep at the 4th inter 
costal space about Vi' away and below the 
injury No. 1. 

(3) One incised wound 1 xVTx muscle 
deep at the left infra-scapular angle. 

8. At 7 A, M. on 1-4-66 the alleged 
weapon with which Nepal was attacked was 
seized from the garden near the house of 
Dipen Chakraborty. In the seizure list 
(Ext 3/1) that weapon was described as 
“one chisel the iron part of which is about 5 
inches long and the wooden part is about 2 
inches long. The width is 1 inch, stains like 
blood appears at the top, found buried under 
earth near the garden to the south of Dipen 
Babu’s house”. That chisel is Ext IT. Some 
earth (control), was also seized under that 
seizure list 


9. That chisel (Ext. II) and earth and 
chaddar (cuttings) were sent to the Chemical 
Examiner and the report of the Chemical 
Examiner and the Serologist showed that 
blood was detected in each of those three 
articles, but origin of that bloodstains on 
chisel and earth could not be determined 
because of disintegration. Stains on the 
cuttings of the chaddar were, however, found 
to be human blood. That report is Ext. _ 5. 
Kantha seized was never sent to Chemical 
Examin er, although that was said to be 
bloodstained. 

10. At the close of the investigation a 
charge sheet for alleged offence under Sec- 
tion 302, I. P. C., was submitted. Before the 
Magistrate two witnesses were examined as 
eye-witnesses who are Subash and Amal, 
P. Ws. 1 and 2 respectively. On consideration 
of the deposition of those two witnesses and 
the other relevant materials produced before 
the Magistrate he committed the accused to 
be tried in the Court of session on a charge 
under Section 302, I. P. C., by his Order 
dated 10th of April, 1967. In the Court of 
Session the learned Additional Sessions Judge 
framed the charge in these terms : 

“That you, on or about the 17th day of 
Chaitra 1372 B. S. corresponding to 1st April 
1966 at Amrani Bera Boad within police 
station Titagarh did commit murder by inten- 
tionally or knowingly causing the death of 
Nepal Chandra Dev and thereby _ committed 
an offence punishable under Section 802 of 
the Indian Penal Code and within cognizance 
of this Sessions Court. 


And I hereby direct that you be tried by 
the Court on the said charge”. 

11. Trial opened in the Court of Session 
on 10th of May, 1967. At that trial for the 
prosecution appeared Shri S. N. Majumdar 
who has been described in the order sheet as 
Assistant P. P. For the accused at the com- 
mencement of the trial appeared Shri S ushil 
Kumar Banerjee, who has been described in 
the order sheet as a ‘Panel Lawyer . He was 
engaged to defend the accused at State cost 

12. Before us Mr. Chittaranjan Das, 
le^roed Advocate who has appeared on 
behalf of the condemned prisoner Baj Eshore 
Rabidas, has drawn our attention to the re- 
presentations before the trial Court for rais- 
ing two points. One is based on Section 270 
of the Code of Criminal Procedure which 
provides that in every trial before a Court of 
Session the prosecution shall be conducted 
by a Public Prosecutor. The manner of ap- 
pointment of the learned lawyer who con- 
ducted prosecution in the Sessions Trial was 
made a point for contending that he was not 
a properly appointed Public Prosecutor as 
defined in the Code of Criminal Procedure. 
The other branch of this part of his argu- 
ment concerns defence lawyers made avail- 
able to the accused at trial. Mr. Das’s con- 
tention is based on what appears from the 
order sheet of the trial showing that on 

10- 5-67j when the trial opened and also on 

11- 5-67 the accused was being represented 
by Shri Sushil Kumar Banerjee. On those 
two days of the trial first six witnesses for 
prosecution were examined. Some cross-exa- 
mination was directed to P. Ws. 1, 2 and 3 
but cross-examination was declined in respect 
of P. Ws. 4, 5 and 6. On the next day of 
the trial Le.. 12-5-67 the order recorded 
shows the circumstances in which another 
lawyer Shri Sourindra Mohan Bose was ap- 
pointed to defend the accused. That order is 
in these terms: 

“8. 12-5-67. Accused is produced front 
custody. Hearing resumed. It transpires that 
Shri Susil Kumar Banerjee, defence Advocate 
appointed by the State, is absent. He has not 
turned up till 11 O’clock. The P. P. wants 
time to contact him. Time is allowed. At 12 
noon tire P. P. informs the Court that Shri 
Banerjee is ill. He cannot come today nor 
there is any certainty whether he would be 
able to come tomorrow. Witnesses are pre- 
sent and the trial should proceed. 

Shri Sourindra Mohan Bose, Panel Lawyer, 
is found in Court. He is appointed to defend 
the accused at State cost in place of Shri 
Susil Kumar Banerjee. Inform the District 
Magistrate, 24-Parganas, 

Trial begins, the following witnesses Jiro 
examined, cross-examined and discharged”. 

On that day important witnesses including 
the two doctors (P. Ws. 7 and 8) and In- 
vestigating Officer (P. W. 11) were examined. 
Some cross-examination was made of P. W. 7 
and also P. W. 8. When P. W. 11 was exa- 
mined on 12-5-67 the lawyer for the defence 
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Shn Sounndra Mohan Bose made a request 
to defer cross-examination of that witness to 
the next day for the reason that the learned 
lawyer was appointed in the case only on 
that day That prayer was allowed. On the 
next day ie 13-5-67 hearing was resumed 
and on that day only Shn Susil Kumar 
Banerjee returned the papers which presum- 
ably were the brief for the defence lawyer 
ana those papers were then made over to 
defence lawyer Shn Sounndra Mohan Bose. 
In those circumstances Investigating Officer 
(P. W 11) was cross-examined ana it was 
concluded on that very day. Statement of the 
accused under Section 342 Criminal P. C., 
was recorded and arguments of both sides 
were heard on the same day. 19-5-67 was 
then fixed for delivery of judgment. 

13. From these features appearing fn the 
order-sheet of the trial and the records Mr. 
Has has contended that there was practically 
no defence of the accused at the tnal because 
the learned defence lawyer Shn Sounndra 
Mohan Bose had not been put m possession 
of any bnef when he was asked to cross- 
examine the two important witnesses — the 
doctors fP. Ws 7 and 8) and although on 
the day he had to cross-examine the Investi- 
gating Officer (P. W. 11) ho got the posses- 
sion of the bnef, ho had no opportunity at 
all to study the brief for conducting effective 
cross-examination of those important wit- 
nesses In those circumstances, it is contend- 
ed that the arguments also could not have 
been of any effect or value for raising proper 
defence on behalf of the accused who was 
tried on a charge of murder. By rais- 

S ese contentions Mr. Das has emphasis- 
t though he is raising the point regard- 
ing representation of parties at the trial in 
the Court of Session as a point of law suffi- 
ciently strong in itself to vitiate the tnal as 
a matter of law, he Is not urging it as a mere 
technicality only but also as a point of sub- 
stance on the merits of the case, because the 
materials brought m evidence show, accord- 
ing to him, that prosecution was not only not 
producing all the witnesses and materials 
before the Court but also prosecution was 
not eliciting materials and essential informa- 
tion from important witnesses who had been 
examined so much so that this was a case 
where for any effective defence die lawyer 
representing the accused needed sufficient 
opportunity and time to study the bnef for 
not only exposing the contradictions and 
incongruities appearing in the prosecution 
evidence but also for eliciting esse nti al 
information by effective cross-exa minati on of 
the several important witnesses examined in 
the case On the meats of the prosecution 
evidence appearing on the recora Mr. Das 
also addressed arguments in support of his 
contention that the appellant is entitled to 
acquittal on merits But that is the second 
branch of his argument which we will deal 
with after we have dealt with the fust branch 
of his argument based on the mann er of 
representation of the parties at the trial. 


A.LR. 

14. Taking up his point that Section 270 
Cr P. C. has been violated^ Mr. Das has con- 
tended that the lawyer who conducted pro* 
secubon in the Sessions Trial Shn S N. 
Majumdar was not a properly appointed 
public prosecutor. He has been described in 
the order sheet of the tnal as A. P. P Read- 
ing those abbreviations as “Assistant public 

S osecutor”, Mr. Das has pom ted out that the 
ide of Cr iminal Procedure by definition and 
relevant provisions speaks of public prosecu- 
tor only. Assistant public prosecutor is un- 
known to law He has referred to the defi- 
nition of ‘public prosecutor 1 given m Sec 4, 
Sub-section (1) Clause (t) or the Code ana 
also to Section 492 of that Code for showing 
howsoever appointed or engaged, the desig- 
nation m either of these two provisions in tlio 
Code is ‘public prosecutor'. 

15. To meet this contention of Mr. Das 
the learned Deputy Legal Remembrancer Mr. 
Sambhu Nath Banerjee appearing for tho 
State has produced before us the document 
by which Shri S. N. Majumdar was authoris- 
ed to conduct the prosecution fn this tnal. 
That document is in a form printed in Appen- 
dix TT of the Legal Remembrancer’s Manual 
and bears the date 6-5-67 and is signed by 
tho Additional District Magistrate, 24- 
Parg a nas Tho material part of mat document 
is in these terms : — • 

Shn S. N. Majumdar Sr. A. P. O. is hereby 
engaged on behalf of the State/Accused In 
the Court of the Sessions Judge, Ah pore. . . 
Above that recital appears the particulars of 
the case which can be read as — 

“State v Raj Kishore Rabidas under Sec- 
tion 302 l p. cr 

Taking this authority given by the Additional 
District Magistrate as an exercise of power of 
a District Magistrate under Section 10 sub- 
section {2) of tho Code of Criminal Pro- 
cedure, it can only be a purported exercise of 
the power given by suo-section (2) of Sec- 
tion 492 Cr. P. C. That is what the learned 
D L. R. has asked us to hold though the 
document itself does not in any part mention 
that \t was by exercise of powers \mdes Sec- 
tion 492, suD-sechon (2), CrT.C 

16. On the face of it that document does 
not appoint the learned lawyer named in it 
to be Public Prosecutor. By the terms of the 
document we have quoted above, he was 
only “engaged on behalf of the State/accus- 
ed . It does not, therefore, conform to the 
terms of sub-section (2) of S. 492 Cr. P. C. 
That sub-section is in these terms 

. . .The District Magistrate or subject to 
the control of the District Magistrate, the 
sub-divisional Magistrate, may, in the absence 
of the Public Prosecutor, or where no Public 
Prosecutor has been appointed, appoint any 
other person, not being an officer of police 
below (such rank as the (Provincial Govern- 
ment) may prescribe in this behalf) to be 
the Public Prosecutor for the purpose of any 
case).” 

17. Moreover, that power can be exercis- 
ed by a District Magistrate in the absence of 



>. 4 


”* *•* - * 


i 


1969 Raj Eshore v. State (A. 

Public Prosecutor or where no Public Pro- 
secutor has been, appointed. That absence 
does not obviously include the situation when 
Public Prosecutor appointed in the District 
is not available to conduct a particular case, 
but can only mean that he is absent either 
on leave or by vacancy in the office. 

' IS. Section 492 Cr. P. C. in both the sub- 
sections speaks of appointment of Public Pro- 
secutor. Definition in Section 4 (1) (t)’ 
includes any person acting under the direct 
tions of a “Public Prosecutor”. In neither of 
those provisions can be found any authority 

g 'ven either to the State Government or the 
istrict Magistrate or, for the matter of that, 
Sie Additional District Magistrate acting 
under sub-section (2) of Section 10 Cr. P. C. 
to engage a lawyer, far less to make a lawyer 
by such engagement a Public Prosecutor. The 
combined effect of those provisions in the 
Code has been clearly pointed out by a 
judgment of single Judge in this Court in the 
case of V. K. Godhwani v. State, reported in 
AIR 1965 Cal 7.9 at p. 82. That was pro- 
nounced in 1963. Importance of adhering to 
the mandatory provision in Section 270 Cr. 

P. C. was considered by a Division Bench of 
this Court in the case of Panchugopal v. 
State and judgment in that case has been 
reported in AIR 1968 Cal 88. The relevant 
part of that judgment is at paras 16 and 17; 
at page 42 of the Report which dearly shows 
the view of law that in trials in Courts of 
Session outside the High Court in exercise of 
Original Criminal Jurisdiction section 270 
Cr. P. C. requires to be strictly adhered to. 

Tn the present case the authority issued by 
the Additional District Magistrate shown to 
us by the learned D.L.R. has not appointed 
the learned Advocate Sbri S. N. Majumdar 
as Public Prosecutor and therefore S. 270 
Cr. P. C. has not been complied with. An 
essential necessity for a fair trial has there- 
fore been violated. In our view that is 
reason enough for quashing this trial for non- 
compliance with the mandatory provision of 
the Code which is based on the principles 
needed to be adhered to for fair and impartial 
trial, particularly in a trial on a capital 
charge where the accused person has not 
appointed a lawyer for his own defence. 

19. The learned Deputy Legal Remem- 
brancer was unable to locate in the Legal 
Remembrancers Manual any particular pro- 
vision under which the Form under Appendix 
‘E’ was prescribed. In the present state of 
that publication no one can be expected to 
do so, because the main body of that useful 
volume has been completely lost in the forest 
of many Correction Slips, and vet, no one 
can bo sure that they contain all the up-to- 
date corrections and amendments. By taking 
immense pains, however, Mr. Banerjee was 
able to draw our attention to Para 9 of 
Part VI in Chapter II at page 32 of the first 
volume of the Manual as a relevant provi- 
sion- on the subject So we need say a few 
words about that para 9, 
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20. hi its original shape in the publication 
of the Manual in 1930, para 9 was in these 
terms : — 

“Whenever the Public Prosecutor of the 
oistnet is not available for the purpose of 
conducting prosecution in Magistrate’s court, 
the Magistrate of the district may engage 
any pleader of sufficient s tandin g at the bar 
to take up the duties of the Public Prosecu- 
tor subject to the sanction of the Le gal 
Remembrancer, who will settle his fees at 
the reco mmen dation of the district authorities. 
Such sanction of the Legal Remembrancer is 
not necessary when the employment of the 
outside pleader is made for sessions cases, 
appeals or revisions at the usual rate of fee”. 
That text has been amended later (date not 
known) when para 9 was substituted and 
paras 9-A and 9-B were added. Para 9 so 
amended reads : — • 

“(i) When the normal amount of work is 
more than the Public Prosecutor can perform, 
the District Magistrate may in consultation 
with the District Judge, form a panel of 
pleaders at the headquarters for the conduct 
of criminal business. The number of pleaders 
who will constitute the panel shall be approv- 
ed by the Legal Remembrancer and shall not 
be altered without his approval. 

(ii) The District Magistrate may, after con- 
sulting the District Judge, appoint any 
pleader to the panel, and may remove any 
pleader from it with the approval of the L. R. 

(in) The rates of daily fee payable to each 
panel pleader shall he fixed by the District 
Magistrate after approval by the Legal 
Remembrancer. Such rate shall not exceed 
the rate payable to the Public Prosecutor.” 
This change is significant In its original 
form para 9 spoke of District Magistrate 
engaging any pleader to take up duty of the 
Public Prosecutor subject to sanction of the 
Legal Remembrancer, though such sanction 
was not necessary when employment of out- 
side pleader is made for sessions cases. That 
was directly in conflict with provisions of 
Section 492 (2) and Section 4 (1) (t) Cr. P. C. 
as has Been explained in the two decisions of 
this Court referred to above. 

21. In amended para 9 Clause (i) provi- 
Vides for forming a panel of lawyers in con- 
sultation with the District Judge and Cl. (ii) 
provides for appointing any lawyer to the 
Panel and removal of any from the Panel, 
after consulting the District Judge. 

22. What is significant is that the pro- 
vision which spoke of District Magistrate 
engaging a pleader to take up duties of Public 
Prosecutor has been obliterated. In that 
amended form para 9 has no conflict with 
section 492 (2) or section 4 (1) (t) Cr. P. C. 
but it does not contain any authority to 
engage a lawyer by using the form 
in Appendix *E’ of the Manual, That 
provision in L. R.’s Manual now ena- 
bles the Public Prosecutor of the District to 
engage a lawyer from the panel for acting 
under the directions of the Public Prosecutor 
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to conduct prosecution in a Sessions Trial in 
which the Public Prosecutor cannot per- 
sonally appear. By such engagement by 
Public Prosecutor, the panel lawyer is, and 
without it, he is not a Public Prosecutor by 
definition in Section 4 (1) (t), CrJ’.Ci. 
Adherence to that correct: tuae is essential for 
compliance with the provision m Section 270, 
Cr-PC In that amended form para 9 of 
Chapter II of Part VI of the Manual makes 
it possible to adhere to Hula 1 in Chap XI 
of the Manual that provides that Courts 
should provide advocates or pleaders for 
defence when necessary. This Court should 
do by selecting a panel lawyer through the 
Public Prosecutor, and not through Dis- 
trict Magistrate or Additional District Magis- 
trate 

23. The Form in Appendix T 7 may have 

I en prescribed in the background of ori- 
rnl text of para 9 It was not a valid 
pointment of a Public Prosecutor at any 
ae After para 9 has been amended, that 
rm lias no relation with or basis in what 
pears as para 9 in the Conce- 
rn Slip. Yet the Form has been 
tamed/ in the Manual and is 
ang used at the teeth of the provision of 
e Code of Criminal Procedure. Whether 
at Form is needed for executive use in the 
office of the Accountant-General for passing 
bills is no concern of Courts It has no 
validity or force in Courts and must be re- 
jected as an authority for any lawyer to act 
as a Public Prosecutor in Sessions trial. 

24. We notice with great concern that 
although law on this subject was clearly 
stated m the decisions of this Court which 
we have mentioned above, the illegal prac- 
tice has continued to be indulged m not only 
in the present case but also in many cases 
that have come to our notice in recent past. 
The Sessions Judges appear to have ignored 
the illegality by neglecting the requirement 
of law contained In Section 270, CrJ’.C. 
and In the executive offices of the State 
there has been lack of care and caution in 
an important matter which is a necessity of 
law not only for ensuring a fair trial, but 
also for the legality of the trial itself in the 
Court of Session. 

25. The persistence with which the 
illegal practice has been adhered to in all 
the districts of West Bengal makes it in- 
cumbent on this Court to direct that all 
Judges presiding on Sessions trial must be 
alive to this aspect. If at the opening of 
the trial Public Prosecutor of the District is 
not appearing to conduct prosecution, the 
Judge need have to ascertain and put on 
the record in the order-sheet the manner m 
which the law>er appearing to conduct the 
case for prosecution has been appointed or 
engaged. If the appointment is not m ac- 
cordance with the provision of Section 492, 
CrJ? C-, or the engagement for the acting is 
not by the Public Prosecutor of the district 
for conducting prosecution by acting under 
the directions of a Public Prosecutor as men- 


tioned in Section 4 (1) (tj, Cr-P.C-, then it 
will be the duty of the presiding Judge not 
to allow prosecution to be conducted by 
such a person who is not properly appointed 
Public Prosecutor. That is a necessity for 
the legality of tho trial as enjoined by Seo- 
tion 270, CrJ’.C. An omission on the part 
of the presiding Judge to perform that duty 
may itself be a reason for qu ashin g the 
trial, whatever the result that may have been 
obtained in the trial. If the State that is 
conducting the prosecution does not obey 
this warning m the future conduct of prose- 
cutions in Sessions trials, it will do so at 
the^peril of the prosecution and the trial 


20. The other part of Mr. Das's conten- 
tion m this branch of his argument concerns 
the manner in which a lawyer was provided 
to the accused at the State cost. We have 
already mentioned that Shn Susfi Kumar 
Baner/ee a panel lawyer was engaged in tho 
same manner in a form m Appendix ‘E’ of 
the LJt’s Manual signed by Additional Dis- 
trict Magistrate. On the third day of tho 
trial, i.e., on 12th of May 1967, Shri Eanef- 
jee was absent. At the first sitting of the 
Court on that day no one had any infor- 
mation and the Public Prosecutor wanted 
time to contact him. At 12 noon of that day 
the Court was informed that Shri Banerjeo 
had fallen ill and there was no certainty 
whether he wall be able to come to Court 
on tho next day also In that situation the 
Court ruled that the trial should proceed. 
Only reason for that mhng appears in the 
order-sheet is that witnesses were present 
We must say at once that we do not appre- 
ciate that reason to be sufficient Or proper 
for insisting that the tnal, which was one 
on a charge of murder punishable with 
death, should proceed in the absence o£ the 
defence lawyer, who had suddenly fallen ill. 
Adjourning a Sessions trial is a serious mat- 
ter indeed, but absence of defence lawyer 
for the reason of sudden illness is no less 
In the present trial it was much more impor- 
tant that the person on trial facing a capital 
charge should: have the assistance of a law- 
yer who had opportunity to prepare the brief 
for proper defence by effective cross-exami- 
nation, than the trouble and cost to which 
State would have been subjected by an 
adjournment of the tmL The learned Addi- 
tional Sessions Judge has shown lack of ap- 
preciation of the essential necessities that 
need be adhered to in all criminal trials in 
general, and more so in trials on charges of 
major offences like murder in particular. 
We draw the attention of the learned Addi- 
tional Sessions Judge to the judgment of the 
Supreme Court in the case of Janardan 
Beady v. State of Hyderabad, reported in 
AIR 1931 SC 217. In that case the Supreme 
Court, while laying down that it cannot be 
laid down as a rule of law that in every 
capital case where the accused is unrepre- 
sented, the tnal should be held to be viti- 
ated, also laid down that a Court of Ap- 
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peal or Revision is not powerless to inter- such inexperienced advocates alone are 
tere if it is found that the accused was so available to defend such unfo rtuna te ao- 
handicapped for want of legal aid that the eused, the Court has a primary duty to come 
proceedings against him may be said to to the aid of the accused by putting timely 

and u sefu l questions and warning the advo- 
cates _ from treading on dangerous grounds. 


amount to negation of a fair trial. 
27. No doubt, that the learned 


_ - Addi- 
tional Sessions Judge took the step of ap- 
pointing another panel lawyer Snri Sou- 
rindra Mohan Bose who was found pre- 
sent in Court to defend the accused in- 
stantly and proceed to examine important 
witnesses including the two doctors fPAVs. 7, 
and 8) who testified to the nature of me inju- 
ries found on the victim and the investi- 
gating Police officer (P.W. 11). But it is also 
clear that the learned lawyer so appointed to 
defend the accused could, not even be fur- 
nished with brief, far less any opportunity 
or time to prepare himself. It has Been con- 
tended in some cases that in such situation 
it is much safer and better for the accused 
to go undefended at the trial because it may 
be expected that he then may draw the 
active, watchful and energetic attention of 
the presiding Judge to test prosecution wit- 
nesses by questions and check prosecution 
counsel against any unfairness or over- 
zealousness to introduce inadmissible or pre- 
judicial evidence. There is much force and 
cogency in that argument because a show 
of defence is not a substitute for effective 
defence; and it is much worse than none, 
as it may turn out to be a false show and 
in effect tend to neutralise a stronger force 
that an alert Judge is expected to he. For 
the Prosecutor representing the State also 
it is improper ana unfair to insist on conti- 
nuation of the trial in such situation by in- 
stantly providing another lawyer to defend 
the accused, without giving that lawyer the 
papers and brief or time and opportunity 
to prepare the case. That often may turn 
out to be, and in the present case it may 
have been, as we will presently discuss, a 
booby-trap for the accused and the State 
has the look of hunting with the hound and 
masquerading to run with the hare by en- 
gaging a lawyer for defence as a mere show 
anduseless as effective defence. 

28. This Court had occasion to pro- 
nounce a judgment upon consideration of 
such situation in the case of AIR 1968 Cal 
88. In that judgment the relevant part 
of the Supreme Court decisions reported in 
AIR 1951 SC 217 was quoted and also a 
passage from the Division Bench decision of 
Kerala High Court reported in AIR 1963 
Ker 54, Mohammad Kunnummal v. State of 
Kerala, was quoted. We respectfully agree 
with 'the view of law expressed m that pass- 
age occurring in the judgment delivered by 
Anna Chanffi, J., in that case in these 
words: — 

“Before we part with the case we have 
to strike a note of warning against the prac- 
tice of some of the Sessions Judges appoint 
ing raw and inexperienced juniors to defend 
tixo accused in capital cases. If, however, 


In this case it is really unfortunate that the 
Court has instead freely made use of the 
defects resulting from the inexperience of 
the advocates to build up the case against 
the accused.” 

In the present case on careful examination 
of the records of the trial, we have unhap- 
pily failed to find anything to indicate that 
the learned Additional Sessions Judge in fhig 
trial was even aware or alive to what the 
learned Judge Anna Chandi J. in Kerala 
High Court has pointed out to be the pri- 
mary duty of the Court to come to the aid 
of the accused by putting timely and useful 
questions. Unfortunately in this case also 
the Court has instead freely made use of the 
defects that resulted from tmpreparedness of 
the lawyer who appeared to defend the ac- 
cused, if not from his inexperience. Those 
will be revealed presently when we will dis- 
cuss evidence as it appears in the records 
in this case. But here we unhesitatingly say 
what was said in the judgment of this Court 
reported in AIR 1968 Cal38 that these “are 
characteristics which undoubtedly need be 
remembered by us when considering the evi- 
dence on the whole to assess its value and 
reliability for deciding whether or not any 
real prejudice has been caused to the ac- 
cused or the accused was so handicapped 
for want of proper legal aid so much so that 
the proceedings against him may be said to 
be a negation of a fair trial sufficient to 
require use of the power of this Appellate 
Court to interfere with the conviction and 
sentence. The fact that there was a lawyer 
engaged by the State to defend the accused 
at the trial does not relieve the Appellate 
Court of the duty to examine if there was 
real prejudice to the accused”. 

29. To that we may add that the loud 
feature in the manner of continuing the trial 
in the absence of the defence lawyer who 
had the brief, by setting up another 
defence lawyer who had not the 
brief, and the characteristic appearing 
in the record of the depositions of 
witnesses examined for prosecution, height- 
ened by omission of the trial Judge to ex- 
pose by timely and proper questions the 
mysteries of carefully chosen technical 
language, in totality appears to be a nega- 
tion of a fair trial. That by itself and in- 
dependently is sufficient in our view to re- 
quire use of the power of the Appellate 
Court to interfere with conviction ana sen- 
tence and to quash this trial. 

30. Question then arises whether by 
quashing the trial a new trial should be 
directed. For ascertaining whether there is 
sufficient material to justify a retrial and 
what should be the proper order, examina- 
tion of evidence given in the case is neces- 


830 CaL [Prs. 30-481 Raj Eshore v. State (A. Roy J.J A.LR. f 


sary. So we proceed to consider the evi- 
dence, 

31 to 44. [After discussing evidence, his 
Lordship proceeded. — ] 

45. We notice with regret that these 
features appearing in the evidence given by 
prosecution and revealed by little cross- 
examination that could be made by the de- 
fence lawyer who had no opportunity to 
study the brief, did not attract the notice of 
the learned Additional Sessions Judge for 
asking any timely question during examina- 
tion of the witnesses in box and the paucity 
of material information on crucial points 
thereby appearing have been turned by the 
learned Judge against the accused in his 
Judgment by which he has assigned the un- 
fortunate man to the hangman’s rope. 

46. The undercurrent in the whole Judg- 
ment of the trial Judge appears to be com- 
plete negation of tho presumption of inno- 
cence of the accused which is “like a golden 
thread webbing throughout tho texture of 
a criminal trial . Not only so, the judgment 
reveals from the beginning to end a strong 
presumption of absolute truthfulness of all 
“the prosecution witnesses, particularly P.Ws. 
land 2 who are the only two eye-witnesses. 
There is no such presumption in our law 
and that was laid down by judgments of 
this Court decades ago, one in the case of 
Emperor V. Tazem Ah, winch was an appeal 
from a trial by Jury. That case is reported 
in ILR 58 Cal 1095 = (AIR 1931 Cal 796). 
Rankin, C J , delivering the judgment said 
at p 1101 of the report (of ILR Cal) = (at 
p 799 of AIR) 

Tn my opinion, a Jury cannot be required 
to make the presumption against an accused 
person that the particular statements of a 
particular witness are true, still less can it be 
required to make such a presumption as re- 

r i the prosecution witnesses as a body or 
prosecution evidence as a whole The 
Jury should be told that it is their duty to 
consider carefully and to say whether they 
are convinced by the prosecution evidence 
and that, if they are not convinced, there 
is no law which obliges them to convict. If 
they do in such a case convict, they stand 
without excuse before the law.” 

That view of law has been followed In tills 
Court ever since It applies with greater 
emphasis to trials by Judge without the aid 
of Jury. 

47. The learned Deputy Legal Remem- 
brancer m the best traditions of the Bar and 
the accustomed fairness of a prosecutor (both 
of which have been always a pnde of legal 
system of India, adopted! from the Anglo- 
Saxon system), snowed his own unhappiness 
about the manner in which prosecution has 
been conducted in the trial Court and also 
the ghb credulity on which the judgment is 
basedT But he said that it has teen so, be- 
cause there was not effective cross-examina- 
tion on very material points and tho lea rn ed 


trial Judge had not before him any definite 
defence case or criticism of prosecution evi- 
dence. That may be so; but that does not 
relieve the trial Judge of his responsibility 
to weigh the probability of prosecution 
evidence, which he has to do 
for arriving at the decision whether 
prosecution allegations have been proved 
by the standard laid down in Section 8 
or the Evidence Act In so weighing proba- 
bility of prosecution allegations, of necessity, 
other probabilities also appearing tom the 
evidence brought before the Court have to 
be considered for comparative assessment 
which of the probabilities should be accept- 
ed as fact proved. If, tom the evidence, any 
probability consistent with innocence or the 
accused is equally strong as the probability 
painting to his guilt, then on the strength 
of presumption of innocence m favour of the 
accused, prosecution has faded to prove its 
allegations Even if the probability consist- 
ent with innocence is not equally strong 
with other probability of his guilt; yet proba- 
bility of innocence is such as would cast a 
doubt, then it may be a case of reasonable 
doubt, benefit of which must go to the ac- 
cused. That bong so. it is incumbent duty 
of the Judge to consider all the probabilities 
that appear tom the evidence before him 
and he cannot afford to bo credulous and 
not consider reasonable probabilities only 
because accused was undefended or defence 
lawyer did not make a point of such proba- 
bility in cross-exa m ini n g witnesses or making 
suggestions or when arguing the defence 
case. A Judge should not imagine or specu- 
late on hypothetical defences not urged at 
the Bar. But that does not connote that 
ho may neglect to consider a probable de- 
fence appearing tom evidence, only be- 
cause it was not hurled at him. As a Judge 
of fact he must consider evidence given m 
the case tom all viewpoints. 

48. Necessity for assessing the reliability 
of the two eye-witnesses (P.Ws. 1 and 2) by 
■probabilities appearing for the prosecution 
evidence that was given at the trial was 
most pronounced because of the nature of 
the medical evidence given through the two 
doctors (P.Ws 7 and 8). P.W. 8 Dr. Braja 
Ballav Basak, M.O. of the Police Case Hos- 
pital at Barrackpore, held the post-mortem 
examination. In describing the first wound 
in his deposition he has given the informa- 
tion that it was incised wound (punctured), 
cbest cavity deep of 214 inches long ob- 
liquely at the left interspace about 1 inch 
lateral to the margin of the mamma tun 
sternum. It had cut the third left rib at the _ 
costo-chondran Junction and also made a 
slit opening of about % inch in the anterior 
wall of the right ventricle, obviously of the 
heart. Although these informations were 
given regarding that injury, ho has not ex- 
pressly mentioned tho direction of th« 
wound. From the fact, however, that the 
weapon had entered at the third intercostal 
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mace and cut tie third left rib and then 
through the pericardium it reached the 
heart causing injury to the right ventricle, 
give unmistakable indication that the journey 
of the weapon inside the chest cavity was 
downwards, though not exactly vertical, hut 
obliquely. The other major injury described 
as the third injury by this doctor mentions 
only the location of the incised wound at 
the left infra-scapular angle. Obviously, it 
was in the back, but the doctor has not said 
so expressly, nor has he given any indica- 
tion about the direction of that injury. 
Leaving the direction of those two injuries 
so vague and by omitting to say that the 
third injury was on the back, in his examina- 
tion-in-chief, Dr. Basak (P.W. 8) expressed 
his opinion that all the injuries were on the 
chest of the man and the man must have 
been lying on his back while injuries were 
dealt In cross-examination, however. Dr. 
Basak had to admit that injury No. 8 was on 
the hack side and that injury could he 
caused either from the backside or from the 
left side of the victim. That admission was 
directly in conflict with the opinion express- 
ed by this witness in his examinat ion-in-chief 
that the man must have been lying on his 
back when this injury also was inflicted. 
Neither this • loud incongruity in the testi- 
mony of the Medical Expert nor the asto- 
nishing vagueness about the directions of 
the two major injuries appearing in his depo- 
sition attracted the notice of the learned 
trial Judge. This was an instance where a 
fair prosecutor should have asked questions 
in examination-in-chief. It was also an in- 
stance where timely question by the presid- 
ing Judge was a necessity. Yet we see that 
both the prosecutor and the Judge failed to 
do their duty. 

49. In the deposition of the other doctor 
P.W. 7 Dr. A. N. Chakraborty, Sub-Divi- 
sional Medical Officer of the hospital men- 
tioned the direction of both the major in- 
juries to be long axis of the chest in one 
case and long axis on the back in the other. 
That other injury Dr. Chakraborty (P.W. 7) 
clearly mentioned to be on the left side of 
the bade. The direction of both the major 
injuries being almost vertically downwards 
along the axis of the chest, slightly oblique 
and one being on the front of the chest and 
the other on the back, question inevitably 
arises whether that was consistent with the 
version of the two alleged eye-witnesses 
(P.Ws. 1 and 2) that they saw those stab inju- 
ries being inflicted when the victim Nepal was 
lying on nis bed spread on the two benches. 
Unfortunately that question had not arisen 
in the min d of the defence lawyer who cross- 
examined the two Medical Experts (P.Ws._7 
and 8) on a day when he was not even in 
possession of the brief and so had not the 
opportunity of studying the injury report 
ana the post-mortem examination report on 
which the testimony of the two doctors was 
based. The learned Additional Sessions 
[Judge also has completely neglected that 
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important aspect both at the time when the 
witnesses were being examined before him 
and in his judgment delivered more than 
a week after the close of the evidence. The 
admission of Dr. Basak (P.W. 8) that the 
mjury on the back could not have been in- 
flicted when the victim was lying on his 
back, which admission is fully supported by 
the position and direction of tha t injury 
described by Dr. Chakraborty (P.W. 1) be- 
lies not only the glib opinion of Dr. Basak 
expressed in his examination-in-chief, but 
also completely negatives the story of P.Ws. 
1 and 2 that they saw the accused to plunge 
the chis el into the body of Nepal when he 
was asleep in his bed. In that posture 
described bv P.Ws. 1 and 2, which Dr. 
Basak (P.W. 8) sought to support in his 
examination-in-chief, would most probably, if 
not inevitably, give the direction of the in- 
jury No. 1 inwards and backwards. Even 
if after that first injury was inflicted, the 
victim^ turned on his sidei, the injury on the 
back if inflicted in that posture was only 
likely to be also inward and forward, be- 
cause it was on the back. But none of the 
two Medical Experts have supported that 
direction of the two major injuries. On the 
contrary, the direction expressly mentioned 
by Dr. Chakraborty (P.W. 7) and appearing 
from the testimony of Dr. Basak (P.W. 8), 
though he did not say so expressly, is almost 
vertically downwards in both the major in- 
juries. That direction is only consistent 
with the probability that those two injuries 
could not have been inflicted when the vic- 
tim was lying on bed, either on chest or on 
his back, ana that those were inflicted when 
he was in a standing posture. 

50. The two other injuries min nr in 
nature have been described by both the doc- 
tors (P.Ws. 7 and 8), one being only half 
inch below injury No. X and the other being 
Vi inch below that other minor injury. Both 
the minor injuries are incised wounds about 
l/5th inch by l/5th inch by skin deep. 
Being skin deep, these two injuries cannot be 
stabbing blows inflicted by the sharp 
weapon like the chisel (Ext II). Each of 
them has the look of a drawn injury and 
both are on the front of the chest That 
characteristic of those two injuries very 
strongly support the probability that after 
the first major injury was inflicted in the 
course of struggle and the assailant was 
manoeuvring the weapon to deliver the other 
major injury on the Back, the sharp edge of 
the weapon had brushed against the body of 
the victim in the front in course of that 
struggle. That is the only probability 
which is consistent with the total effect of 
the description of the injuries given by both 
the doctors, though in vague language, and 
their location and direction. That is enough 
for complete disbelief of the two eye-wit- 
nesses that they saw the injuries being in- 
flicted by this accused, Eaj Eshore in the 
manner described by them. 
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51, Before we leave the subject of medi- 
cal evidence we need also mention a serious 
doubt that we very unhappily entertain if 
the vagueness and omissions we have men- 
tioned above were intentional or uninten- 
tional The degree of vagueness is not so 
much in the deposition of Dr, Chakraborty 
(PW. 7) who had ex amin ed the injured man 
in the hospital before investigation started. 
But vagueness and omissions are most pro- 
nounced in the deposition of Dr Basak 
(PW 8) who held the post-mortem examina- 
tion of the dead body after investigation had 
started. Is that difference in degree of 
vagueness between tho two doctors referable 
to the injury report m case of PW. 7 and 
post-mortem report in case of P.W. 8 by re- 
ference to which each of them must have 
deposed m Court? Post-mortem report 
made by PW 8 has been kept on record 
and punted m the Paper Book, but Injury 
report or hospital papers of P.W. & have 
not been included in record and is not avail- 
able to us for aid to understanding the depo- 
sition of the doctor. 

52. Another feature in the deposition of 
PW 8 who held tho post-mortem examina- 
tion barely 13 hours after the death of the 
victim is that it mentions that ngor mortis 
was present all over. But no information 
has been vouchsafed to enable the Court to 
ascertain if there was any element of cada- 
veric rigidity or spasm present in what was 

I being described as ngor mortis It is well 
known that cadaveric spasm occurs in cases 
in which death was immediately preceded 
by a state of great nervous te n sion or excite- 
ment caused either by terror or struggle Both 
struggle and terror and also excitement were 
implied m prosecution case itself, because 
PW. 2 spoke of shouts Nepal saying 
“Bachao, bachao' and he ran after the assail- 
ant even after receiving mortal injuries. In- 
deed, we have no material in evidence if 
PW. 8 Dr Basak was qualified in medical 
science to distinguish cadaveric spasm which 
vs not ngor mortis In his deposition be- 
sides saying that he is M O., Police Case Hos- 
pital, he does not even say that hb is a medi- 
*cal graduate, far less does he mention his 
qualifications and experience in anatomy, 
physiology or surgery. The lawyer for pro- 
secution has not elicited any fact that may 
show that he is an expert whose opinion 
will be admissible in evidence under Sec 45 
of Evidence Act The learned trial Judge 
has completely neglected that absence of 
evidence on that provable fact Both of 
them have assumed too much in favour of 

E rosecuhon on that essential point of fact 
aw does not permit any assumption with- 
out evidence on material point of compe- 
tence of the witness who offers opinion for 
consideration against an accused. 

53. The other witnesses — P.Ws 3, 4, 5 
and 6 — all came on hearing the shouts of 
P.Ws. 1 and 2 and hoard the story from 
those two witnesses. It is no wonder that 
those persons who arrived on hearing ghouls 


followed the lead of P.Ws. 1 and 2 to think 
that Raj Kishore was the assailant and 
arrested him. Of those P.Ws 8 and 4 have 
already been discussed in the earlier part of 
the judgment. P.W. 3 saw Subhas running 
followed by the accused and Nepal It is 
quite consistent with the probability that 
Subhas may have been the assailant and Raj 
Kishore was chasing to catch him. P.W. 4 
arrived at a later stage and heard the story 
given out by P.Ws. 1 and 2. He proved 
nothing against Raj Kishore except arrest 
PW. 5 Ram Charan Ram who is a person 
mentioned in the First Information Report 
and also occurs very loudly m the testi- 
mony of P.Ws. 1 and 2 proves nothing at 
all. He only saw that Nepal was lying in 
front of his bouse with bleeding injuries 
P.W. 6 is the constable Sachindra Nam Pal 
to whom the accused Raj Kishore was made 
over after his arrest He also does not prove 
any material fact to implicate Raj Kishore 
with the alleged offence. 

54. The learned Additional Sessions 
Judge has made a loud point against the ac- 
cused by the fact that ho had hid himself. 
If hiding themselves by P.Ws. 1 and 2 in 
the m ann er they have spoken of is probable, 
then in tho reversed position that Raj 
Kishore instead of being the assailant was 
chasing the ass a il an t, hiding of Raj Kishore 
must equally be probable That Raj Kishore 
is a cobbler and the weapon produced is a 
cobblers chisel is of no significance at all, 
because, according to the prosecution, that 
weapon was taken from a box hanging on 
the wall outside from where any one could 
have taken. Moreover, although the wit- 
nesses have said that they have seen Raj 
Kishore using such weapon, cone of them 
has definitely identified it as the weapon 
either belonging to or used by Raj Kishore. 
We had the weapon produced before us. It 
is astonishingly new, so much so that the 
paint on the wooden handle is looking very 
fresh and the top of that wooden portion 
where no paint was put, even today tim a 
look of freshly chiseled wood. It bears no 
mark of having been put to use either in the 
cobbler’s trade or in any manner at all. This 
was the weapon that was seized not at the 
time when Raj Kishore was arrested, not at 
the time when the investigating officer first 
appeared on the scene soon after 2-30 am-, 
not at the time when the investigating offi- 
cer had seized the knntha and chadaar at 
4-30 nun , but long hours after, at 7 am. 
On 1st of April, daylight was available from 
5 am. at least. The time-lag does not rule 
out the possibility of the weapon being 
lodged by somebody else other than Raj 
Kishore. The exact place of its find we have 
already discussed remains uncertain as is the 

g lace from where Raj Kishore was arrested 
y the neighbours Find of blood on the 
wooden handle of this weapon also does not 
lead to anywhere in fixing the emit on Raj 
Kishore, because from the wounds of Nepal 
much blood roust have flowed as would give 
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opportunity of smearing the weapon with 
blood, if one wanted to. 


_ 55. To_ crown all such neglect of mate- 
rials in evidence that should have been con- 
sidered in favour of the accused and also of 
omissions and incongruities that should have 
been considered against the prosecution, we 
have to notice that in the first paragraph of 
the narration in F.I.R. (Ext 1/1) along with 
full name of the accused, who was produced, 
his father’s name, all details ot village, 
police station and district of which he is a 
native have been mentioned as part of state- 
ment of Subhas (P.W. 1) who lodged that 
information at 2-30 a.m. on 1st Apnl, 1966. 


Those astonishing details of parentage and 
native address of the cobbler Raj Kishore 
do not at all fit with the prosecution version 
that this F.I.R. was lodged and recorded at 
2-30 a.m. on the information of Subhas 
(P.W. 1), because it is not at all probable 
that he could have had ready all those in- 
formations about the accused Raj Kishore 
at that hour immediately after the occur- 
rence. Those informations were obviously 
ascertained afterwards in course of investi- 
gation by Police. Inclusion of these details 
unmistakably shows that some time after 
police had taken up investigation, carefully 
drafted narration was recorded including in 
it informations gathered by investigation and 
giving a version of the happenings accord- 
ing to the understanding of the investigating 
Police officer at that stage of investigation. 
That explains why the episode involving_ a 
man named Samaresh and barking puppies 
disturbed by Raj Kishore finds so prominent 
a place in the F.I.R. (Ext. 1/1) but has com- 
pletely vanished in his deposition in Court, 
as has also the story of arrest of Raj Kishore 
■by a man named Gour and another person 
with the help of Subhas (P.W. 1), Amal 

(P.W. 2) and ijaladhar occurring in F.I.R. 
Careful comparison of testimony of P.W. 1 
with the story in FXR. shows clearly that 
it was not the narration of Subhas (P.W. 1). 
alone that has been recorded in Ext. 1/1, 
but a made-up and edited version of what 
may have been collected from several per- 
sons, many of whom have not even been 
examined as witnesses in the trial. 

56. At the trial a changed version of the 
story has come according to the tmder- 
standing of the prosecutor or those of the 
investigating Police officer at that stage, Tlie 
witnesses examined were endeavouring to 
narrate a new story and because it was new, 
between the versions of different witnesses, 
not only substantial differences have appear- 
' ed on many points, but also direct contra- 
dictions are seen even in the essentially 
material parts of the story. 


57, Nothing is more reprehensible than 
to cook a story for recording an F.I.R. and 
attempt to improve the cooking of the story 
at the trial stage in any case. It is _ more 
reprehensible when it is done to foist a 
charge of murder. Many of the features in 


evidence we have discussed above bear un- 
mistakable testimony of that crude cooking. 
We must record emphatic condemnation of 
the performances of prosecution in the case 
and express our deep disappointment at cal- 
lousness of the trial Judge revealed in the 
record. 

58. This state of evidence has led us to 
the conclusion that upon the evidence pro- 
duced by prosecution at the trial despite the 
handicap to which defence had been sub- 
jected at the trial, not only the prosecution 
has failed to prove the offence against Raj 
Kishore by any reliable evidence, but also 
there are materials in the evidence which 
very strongly point to bis innocence. In 
such _ circumstances there is no reason for 
sending the case hack for retrial because 
that would only open the door for the possi- 
bility of prosecution endeavouring to brush 
up the defects so loudly appearing in the 
evidence given in this trial. On the strength 
of the prosecution evidence itself Raj 
Kishore is entitled to be acquitted. 

59. We, therefore, allow the appeal, set 
aside the order of conviction and sentence 
and acquit Raj Kishore. 

60. As we are acquitting Raj Kishore by 
setting aside the sentence of death passed 
against him, the Reference made by the 
learned Additional Sessions Judge for con- 
firmation of the death sentence passed by 
him must necessarily be rejected. We do so. 

61. BAGCHI, J.: I entirely agree with 
the judgment rendered by my Lord in the 
case under appeal, and with the order pass- 
ed in the Death Sentence reference case, re- 
jecting the reference acquitting the accused 
Raj Kishore of the charge under Section 302 
of the Indian Penal Code, upon setting aside 
his conviction under that section. I would, 
however, add a few words of my own to 
follow up the points upon which my Lord 
has given judgment 

62. Section 4, sub-section (1), Clause (t) 
of the Code of Criminal Procedure, 1898, 
herein referred to in this judgment as ‘Code’, 
defines “Public Prosecutor. Public Prosecu- 
tor is one who is so appointed under S. 492 
of the Code and is also one, who is acting 
under the directions of the Public Prosecu- 
tor in any case in Courts other than the 
High Court in exercise of its original Cri- 
minal Jurisdiction. 

Section 492 of the Code provides by 
sub-sections (1) and (2) for appointment of 
Public Prosecutor. 

Section 492 (1). — The Central Govern- 
ment or the State Government may appoint 
generally, or in any case, or for any speci- 
fied class of cases, in any local area, one or 
more officers to be called Public Prosecutors. 

Section 492(2). — The District Magistrate, 
or, subject to the control of the District 
Magistrate, the Sub-Divisional Magistrate 
may, in the absence of the Public Prosecu- 
tor, or where no Public Prosecutor has been 
appointed, appoint any other person, not 
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being an officer of police below such rank as 
the State Government may prescribe in this 
behalf to be Public Prosecutor for the pur- 
pose of any case. 


In any local area, generally, or in any case, 
or for any specified class of cases, the Cen- 
tral or the State Government, as the case 
may be, may appoint one or more officers 
to be called “Public Prosecutors” Sub-s (1), 
therefore, empowers only the Government 
alone to appoint "Public Prosecutor’. In ab- 
sence of the Public Prosecutor or Prosecu- 
tors appointed under sub-section (1), or 
where no Pubbc Prosecutor has been ap- 
pointed by the Government under sub- 
section (1), the District Magistrate, or the 
Sub-Divisional Magistrate, subject to the 
control of the District Magistrate, may ap- 
point ‘any other person’ to be Public Prose- 
cutor for the ‘purpose of any case’. It is 
to be noted that the Government may ap- 
point Public Prosecutor or Prosecutors gene- 
rally, or m any case, or for any specified 
class of cases for any local area, but the Dis- 
trict Magistrate or the Sub-Divisional Magis- 
trate may, under sub-section (2) of Sec. 492 
of the Code, appoint any person other than 
the Public Prosecutor or Prosecutors ap- 
pointed under sub-section (1) to be the Pub- 
lic Prosecutor for the purpose of any case, 
but not generally, or for specified class of 
cases, and either of the two aforesaid autho- 
rities, therefore, can appoint any person to 
be Public Prosecutor only for the purpose 
of any case if and when the Public Prosecu- 
tor or Public Prosecutors appointed under 
sub-section (1) of Section 492 of the Code 
are either absent; or no such Public Prose- 
cutor has been appointed by the Govern- 
ment under sub-section (1) of the Code, but 
not under any other situation. Now, Public 
Prosecutor, or Public Prosecutors, appointed 
under subsections (1) and (2) of Sec 492 
of the Code then become “Public Prosecutor’ 
within the definition as under Sec. 4(D(t) 
of the Code. Situations may, and often 
arise where die Public Prosecutor, or Public 
Prosecutors, appointed either under sub- 
section (1) or sub-section (2) may not, for 
various compelling reasons, appear per- 
sonally as Prosecutor In a case for the State, 
but can still direct any person acting as 
Prosecutor in such case for the State. Such 
person so acting under the direction of a 
Public Prosecutor of either of those two 
categories is also a Public Prosecutor, but 
he need not be appointed a Public Prosecu- 
tor either under sub-section (1) or under sub- 
section (2) of Section 492_ of the Code. So, 
a Public Prosecutor appointed either under 
sub-section (1), or sub-section (2) of S 492, 
and a person acting as Prosecutor for the 
State in any case under the direction of a 
Public Prosecutor, appointed either under 
sub-section (1) or sub-section f2) of S 492 
come within the definition of rub lie Prose- 
cutor' as under Section 4 (1) (t) of the Code. 
Any person acting as Prosecutor for the 
State ta any case under the direction of any 


person, appointed Public Prosecutor under 
Section 492 of the Code, need not; therefore, 
be appointed a Public Prosecutor in such 
case either under sub-section (1) by the Gov- 
ernment or under sub-section (2) by the 
District Magistrate or the Sub-Divisional 
Magistrate If and when the District Magis- 
trate or the Sub-Divisional Magistrate, as 
the case may be, appointed any person to 
be a Public Prosecutor in any case under 
sub-section (2) of Section 492 of the Code 
what must have bad happened in such a 
situation was either that there had been no 
appointment of Public Prosecutor by the 
Government under sub-section (1) in the case 
or generally for the local area, or that if 
appointed, he was absent in the sense that 
he was not in a position even to direct any 
person acting as Prosecutor for the case on 
behalf of the State, being either away from 
the local area of his appointment or being 
So ill, as made him incapable for giving 
such person direction for acting as Prosecu- 
tor m the case for the State. The sub- 
section (2) of Section 492 of the Code, 
therefore, contemplates either of tho two 
situations on the happening of which only 
the District or the Sub-Di visional Magistrate, 
as the case may be, may appoint a Public 
Prosecutor, but not under any other situa- 
tion. 


63. In a case before tho Sind Chief 
Commissioner’s Court, .Emperor v. Deep 
Chand, AIR 1930 Sind 156, a trial came 
near its conclusion. At that stage, tho case 
was transferred to a Court situated in 
another local area, for trial. Before transfer 
the case was conducted for the State by the 
Public Prosecutor appointed for the local 
area within which the Court was situated 
under Section 492 (1) of the Code by the 
Government For the local area where the 
Court on transfer was trying the case, no 
Public Prosecutor had been appointed by 
the Government under Section 492(1) of 
the Code. The District Magistrate in such 
a situation appointed a Sub-Inspector of 
Police under Section 492 (2) of the Code to 
conduct the case for the State before the 
transferee Court. The appointment was 
thus held to be valid. 


64. In the present case we take Judicial 
notice of the fact that m 1963-67 and even 
to this day, there has been for the district of 
24 Parganas, a Public Prosecutor appointed 

f eneraliy by the State Government under 
ection 492 (1) of the Code. So, we cannot 
accept that during 1986-67 there had been 
no appointment of Public Prosecutor gene- 
rally for 24 Parganas district by the State 
Government. So, one of the two situations 
as envisaged by Section 492 (2) of the 
Code, being non-appointment of PubUe 
Prosecutor, generally for 24 Parganas, <hd 
not and could not arise in 1966-67 when the 
trial of the accused before the learned Addi- 
tional Sessions Judge had been held. _ So, 
there must have had arisen the other situa- 
tion as contemplated by Section 492 (2} d 
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the Code, being that the Public Prosecutor 
appointed generally for 24 Parganas by the 
State Government under Section 492 (1) of 
the Code, must have had been absent in the 
sense that he was either away from the 
local area of 24 Parganas or, being present 
in the local area was so circumstanced that 
he was not even in a position to direct any 
person acting as prosecutor in the case, 
being thereby notionally absent, wheretor 
engagement bad to be made of AJrP., ban 
Mazumdar as Public Prosecutor in the case 
bv the Additional District Magistrate, 24 
Parganas, under Section 492 (2) of the Coae. 
The APP. Shri Mazumdar, without being 
appointed a Public Prosecutor by the Addi- 
tional District Magistrate under Section 4 » Z 
(2) of the Code, could have functioned as 
Public Prosecutor as defined under S. 4 (i; (t) 
of the Code in the case, if only he was 
directed by the Public Prosecutor, appointed 
generally for 24 -Parganas by the State Gov- 
ernment under Section 492 (1) of the Code, 
to act in the case in question as prosecutor 
for the State. But as Shri Mazumdar was 
engaged as public prosecutor m the case by 
thf Additional District Magistrate under Sec- 
tion 492 (2) of the Code, the Public Prosecu- 
tor for 24-Parganas appointed genially by 
the State Government must have had been 
either away from the local area, or had been 
so circumstanced that even being P J , ^ 
present in the local area, had neither the 
physical ability, nor the mental capacity and 
alertness to direct any person to act as pro- 
secutor for the State injhe case, nMCSsitafang 
thereby for the appointment of Shn Mazum 
dar as^a Public Prosecutor to tho 
Additional District Magistrate under beo- 
tion 492 (2) of the Code. The learned Deputy 
Legal Remembrancer Mr. Baneriee produced 
before us a printed form, duly filled to, and 
rimed by Additional District Magnate, 
2f-Parga ms without scoring out the super- 
fluous and irrelevant words, wherein d ap- 
pears that Shri Mazumdar A. P. P. » « 3D f? s ^ 
on behalf of the State/accused m the Court 
nf Sesrions Judge, Alipore in the case the 
State v Raj KisWe Rabidas. The abbrevia- 
tion A P. P. may conceivably mean either 
Assistant Public Prosecutor, or Additional 
PubH^Pros ecutor or Associate Pubho 
secutor The abbreviation AP. r. -may 

■ $ StfgvFS 

State Government may generally, or m 7 
S OTtaspecified class of .cases appoint 

Section 492 (2) of the Code, If Shri Ma^m; 
dar was not already appointed as an A-P.P. 
what was then he, when he bad been engag^ 

• in the case by the Additional 

trate? Ho was, as Paras. 9-A and 9-B of the 
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Legal Remembrancer’s Administrative Manual 
enjoin (quoted by my Lord elaborately in his 
judgment) a member in the panel of pleaders 
at Head Quarters of 24-Parganas for con- 
ducting the State’s Criminal Business. There- 
fore, he was in the category of any person, 
eligible under the administrative arrangement^ 
set up by the State Government for acting 
under the direction of the Public Prosecutor, 
so appointed under Section 492 of the Code, 
wi thin the clause ‘and includes any person 
acting under the direction of the Public Pro- 
secutor’ as occurring in Section 4 (1) (t) of 
the Code. In such a situation, the Additional 
District Magistrate had no legal authority to 
issue the engagement slip, quoted in my 
Lord’s judgment, engaging senior A. P. P. 
Shri Muzumdar in the case, presumably under 
the provisions of Section 492 (2) of the Code. 
If Shri Mazumdar was a senior member 
enlisted in the administrative panel of law- 
yers, he was then in the category of any 
person eligible for acting as a prosecutor for 
the State in the case, ana that only under the 
direction of the Public Prosecutor appointed 
under Section 492 of the Code, provided of 
course, the Public Prosecutor, appointed 
generally for 24-Parganas had not been, at 
the relevant time of engagement of Shri 
Mazumdar, absent in the sense I have already 
explained. The learned Deputy Legal Remem- 
brancer, Mr. Banerjee, however, could not 
and did not tell us while producing too 
engagement slip before us that the Public 
Prosecutor, appointed generally for 24-Parga- 
nas by the State Government under Sec- 
tion 492 (1) of the Code was absent, at the 
time when Shri Mazumdar’s engagement had 
to be made, in the sense -I have already ex- 
plained hereinbefore. So, if Shri Mazumdar 
was at the time of his engagement in the 
category of ‘any person’ within Section 4 (1) 
(t) of the Code having had been enlisted 
administratively in the panel of eligible law- 
yers, he could be engaged for acting in the 
case as Tublic Prosecute/ within the provi- 
sions of Section 4 (1) (t) of the Code, if and 
when he was so directed by the Public Pro- 
secutor to act as such for the State in the 
case before the learned Additional Sessions 
Judge 24-Parganas. But his_ engagement for 
acting’ as public prosecutor to the case does 
not appear to have had been directed by the 
Public Prosecutor appointed generally for 
24-Parganas by the State Government under 
Section 492 (1) of the Code. So, Shri Mazum- 
dar’s engagement for acting, as he had acted, 
as Public Prosecutor to the case on the auth- 
ority of the engagement slip mado^ and sign- 
ed by the Additional District Mnmstrate. 



nor under 

Section 492 (2) of the Code. A Division Bench 
of this Court in the case of Anurapa Debi V. 
Ramlal Rajdhoria reported m AIR 19o2 Cal 
395Thad to insider a very peculiar circum- 
stance surrounding the app ointment . a 
public prosecutor to a case. The complainant 
in the case applied to the Additional District 
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Magistrate of 24-Parganas for appointment of 
a gentleman of his choice as public prosecu- 
tor in the particular ease. The Additional 
District Magistrate appointed the nominee of 
the comp lainan t as a public prosecutor in the 
case on fees to he paid by the complainant 
Sometime after the order of appointment the 
Legal Remembrancer of the State Govern- 
ment appointed that very gentleman as a pub- 
lic prosecutor m the case on fees to be paid by 
the Government The Sub-Divisional Magis- 
trate who was m seism of the case was 
moved by the complainant for appointment 
of the gentleman who had already been ap- 
pointed a public prosecutor in the case By 
the Additional District Magistrate for con- 
ducting that particular case as the prosecutor 
but the learned Sub-Divisional Magistrate 
refused to comply with such prayer and 
engaged the Court Sub-Inspector to act as 
public prosecutor in the case In the revisional 
proceedings before tins Court, the Division 
Bench had to set aside the order of the Sub- 
Di visional Magistrate, observing that the Sub- 
Divisional Magistrate had no jurisdiction to 
Ignore the order of appointment of public 
prosecutor m the case, made by the Addi- 
tional District Magistrate under Section 492 
(2) of the Code But, it would not appear 
from the judgment that the Division Bench 
found the order of appointment of public 

G osecutor passed by the Additional District 
agistrate, under Section 492 (2) of the 
Code a valid order under the law It does 
not also appear from the judgment that there 
was either no public prosecutor, appointed 
under Section 492 (1) of the Code or if 
appointed, was absent m the sense I have 
already explained in this judgment within me 
scope ana content of the expression “m 
absence of the public prosecutor, or where 
no public prosecutor has been appointed", as 
occurring in Section 492 (2) of the Code. Die 
judgment on the other band shows in clear 
ana unmistakahl e terms that at the request 
of the complainant, the Additional District 
Magistrate nad appointed a nominee of the 
complainant, an Advocate of Ahpore, a public 
prosecutor in the particular case on fees to 
be paid by the complainant. So, that was not 
a case where there was no public prosecutor 
appointed under Section 492 (1) of the Code, 
nor was it a case where public prosecutor so 
appointed was absent in the sense I have 
already explained in this judgment earlier. 
But, in this case, the public prosecutor ap- 
pointed generally for 24-Par ganas by the 
State Government under Section 492 (1) of 
the Code could not be found by us to have 
had been absent m the sense I nave already 
explained, when Shri Mazumdar a senior 
A. P P. was engaged in the case bv the Ad- 
ditional District Magistrate. So, in this case it 
was the public prosecutor appointed generally 
for 24-Parganas who alone was competent to 
direct Shn Mazumdar for acting as public 
prosecutor in the case and the Additional 
District Magistrate had no statutory authority 
under Section 492 (2) of the Code to engage 
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Shri Mazumdar as public prosecutor in the 
case. The Division Bench m Anurupa Deni’s 
case, AIR 1952 Cal 395, had not to consider 
such situation as has arisen in the present 
case within the scope and contents of the 
provisions of Section 4 (1) (t) of the Code. 
Therefore, that decision is not an authority 
for the proposition now before us If Shri 
Mazumdar was an enlisted lawyer as Para- 
graphs 9-A and 9-B of the Legal Remem- 
brancer’s Manual contemplate, be could be 
engaged for acting as public prosecutor in the 
case only under the direction of the public 
prosecutor, 24-Parganas appointed generally 
by the State Government under Section 492 
(1) of the Code. In that case Shn Mazumdai’s 
acting as prosecutor m the case for the State 
would have made him a public prosecutor 


under Section 4 (1) (t) of the Code Shn 
t, ho\ 


Mazumdar did not, however, come within the 
conditions laid down in Section 4 (1) (t) of 


the Code read with Section 492 (2) of the 
publu 


Code If and when a person is a public pro- 
secutor wi thin the definition as in Section 4 
(1) (t) of the Code, he gets certain pnvdeges 
and protections such as those under Ss 493 
and 494 and other sections of the Code as 
discussed hereunder. 


Section 493 . — The Public Prosecutor may 
appear and plead without any written auth- 
ority before any Court in which any case of 
which he has charge is under inquiry, tnal or 
appeal, and if any private person instructs a 
pleader to prosecute in any Court any person 
in any such case, the Public Prosecutor shall 
conduct the prosecution, and the pleader so 
instructed shall act therein, under his direc- 
tions. 


Section 494 : — Any Public Prosecutor may, 
with the consent of the Court in cases tnea 
by Jury before the return of the verdict, and 
in other cases before the judgment is pro- 
nounced, withdraw from the prosecution of 
any person either generally or in respect of 
any one or more of the offences for which 
he is tried, and, upon such withdrawal, 

(a) if it is made before a charge has been 
framed, the accused shall be discharged in 
respect of such offence or offences, 

(b) if it is made after a charge has been 
framed, or when under this Code no charge 
is required, he shall be acquitted in respect 
of such offence or offences. 


Section 270 of the Code empowers only the 
public prosecutor to conduct prosecution at 
the trial before a Court of Sessions in the 
moffusil but none else It is only the public 
prosecutor lawfully appointed that can open 
the prosecution case and examine the pro- J 
■ “ ’ before 1 


secuhon witnesses at the Sessions tnal 1 


the Sessions Judge (Section 280 of the Code), 
se. Against the order of acquittal 


but none else. Against 1 

the State Government may direct a public 
prosecutor to present appeal to the High 
Court from the original and the appellate 
order of acquittal (Section 417 (1) of; the 
Code) It is only a jruhlic prosecutor lawfully 
appointed may with the consent of the Court 
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■withdraw from the prosecution but none else. 
(Section 494 of the Code). How grave and 
inalienable are the duties and responsibilities 
of the public prosecutor in the matter of ap- 
plying for withdrawal from prosecution has 
been emphasised in the two decisions of 
highest authorities in India. In the case of 
State of Bihar v. Ram Naresh reported in AIR 
1957 SC 389, his Lordship Jagannadhadas, J., 
held as follows : 

"The judicial function, therefore, implicit 
in the exercise of the judicial discretion for 
granting the consent would normally mean 
that the Court has to satisfy itself mat the 
executive function of the public prosecutor 
has not been improperly exercised, or that it 
is not an attempt to interfere with the normal 
course of justice for illegitimate reasons or 
purposes. In this context it is right to remem- 
ber that the Public Prosecutor though an 
executive officer as stated by the Privy Coun- 
cil in AIR 1938 PC 266, is, in a larger sense, 
also an officer of the Court and that he is 
bound to. assist the Court with his fairly con- 
sidered view and the Court is entitled to 
have the benefit of the fair exercise of his 
function.” 

In the case of Faqir Singh v. Emperor re- 
ported in AIR 1938 PC 266 at p. 269 Lord 
Wright, J., held as follows : 

“Section 494 gives a general executive dis- 
cretion to withdraw from the prosecution sub- 
ject to the consent of the Court, whidn may 
be determined on many possible grounds, one 
of which no doubt is that the person in res- 
pect of whom the charge is withdrawn may 
be willing to give evidence . 

The Court is required to see while giving 
consent to the withdrawal from prosecution 
at the initiative of the public prosecutor, that 
the public prosecutor appointed according to 
law was applying for withdrawal from pro- 
secution in fair exercise of his function, not 
only as an executive officer representing the 
State as prosecutor in the case, but also as 
an officer of the Court, bound as he is to as- 
sist the Court with his fair views in every case 
where he is appearing for the State. It would 
be, therefore, apposite to say that a pubuc 
prosecutor for the State is not such a mouth- 
piece for his client the State, to say what it 
WcUits or ids tool to do wlist tli6 State directs. 
He owes allegiance to higher cause. He must 
not consciously misstate the facts, nor know- 
ingly conceal truth. Despite his undoubted 
duty to his client, the State, he must some- 
times, disregard his client’s most specific in- 
structions if they conflict with his duty to 
the Court to be fair, independent and un- 
biassed in his views. As an Advocate, for 
the State, he may be ranked as a minister 
of justice equally with the Judge. 

65. When any person appears before any 
inferior criminal Court for representing the 
State as public prosecutor in the case it is 
highly desirable, as has been observed in 
the judgment of my Lord, that the Court 
should ascertain from such person so app ear- 
19 69 Cal./22 VH G— 19 


ing the circumstances under which he comes 
to represent the State as public prosecutor 
and should put on the record the circum- 
stances so ascertained by the Court regarding 
the authority of the person appearing as 
public prosecutor for the State Government 
in the case, since the public prosecutor is not 
required by Section 493 of the Code to file 
any vakalatnama or power of attorney while 
appearing as public prosecutor in a case, 
provided of course, such public prosecutor 
has been lawfully appointed under Sec. 492 
of the Code, or acting lawfully under the 
direction of the public prosecutor, appointed 
under Section 492 of the Code, within the 
meaning of Section 4 (1) (t) of die Code. My 
Lord as Judge-in-Charge of the English 
Department of the High Court would be 
pleased to draw the attention of the inferior 
criminal Courts in the State as to the desir- 
ability of placing facts in the record of a 
case indicating the legal authority of any 
person other than the public prosecutor ap- 
pointed under Sec. 492 (1) of the Code ap- 
pearing as public prosecutor in the case re- 
presenting the State, so that in this Court 
in a situation as has arisen in this case, and 
had arisen in several other cases in one of 
which I had the pleasure of associating my- 
self with the judgment rendered by my Lord, 
much of the arguments of lawyers could be 
spared economising time and labour and the 
matter could be adequately dealt with from 
the materials appearing in the record of the 
cases. In the present case, the learned Deputy 
Legal Remembrancer came to our great 
assistance in solving a very naughty problem 
relating to the engagement of Shri Mazumdar 
a “panel lawyer” as public prosecutor in the 
case. Without his assistance we could not 
delve deep into the mysteries of engagement 
of “A. P. P.’s” as public prosecutor in the 
moffusil criminal Courts, particularly in Court 
of Session. In the present case, apart from 
the illegal appointment of Shri Mazumdar as 
public prosecutor, which could have been 
condoned as a curable irregularity under Sec- 
tion 537 of the Code on the authority of the 
decision of the Privy Council in the case of 
Adan Haji Jama v. The King, reported in 
AIR 1948 PC 63, the very unfairness in the 
representation, not only of the State by the 
public prosecutor but also of the condemned 
prisoner by the lawyer, engaged by the State 
at the expense of the State at the trial had 
entered as a vice into the carriage of the 
proceedings at the trial before the Court of 
Session as has been elaborately discussed by 
my Lord in his judgment. So, the illegality of 
the appointment of the public prosecutor and 
his management of the case for the prosecu-i 
tion and the manner of performance of his, 
duties by the learned defence lawyer under! 
adverse circumstances before the Court of 
Session, contributed to the unfairness of the 
trial prejudicing the prisoner at bar and lead-] 
ing to the failure of justice. A person accused 
of an offence, under Article 22 (1) of the 
Constitution of India has a right to be defend- 
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ed by a lawyer of his choice. See. 340 (1) 
of the Code enjoins that in any proceeding 
before a criminal Court the accused, as of 
right, may be defended by a pleader. My 
Lord has pointed out that the learned Addi- 
tional Sessions Judge engaged one ‘panel law- 
yer* present m Court during trial to defend 
the condemned prisoner who was unbnefed 
and as such thoroughly unprepared. My Lord 
has pointed out the circumstances under 
which the learned Advocate Mr. Bose was 
appointed to defend the condemned prisoner, 
and how much handicapped he was in pre- 
senting the case for the accused before the 
Court at the trial. There was m fact denial of 
proper and effective representation of the ac- 
cused at the murder trial before the learned 
Additional Sessions Judge. The learned Judge 
also failed m his duty by not eliciting out 
facts from the prosecution witnesses winch 
would have turned the scale in favour of the 
accused The entire trial, therefore, was 
infected with the virus of ‘unfairness*. The 
philosophy of fairness at the trial found 
expression in a memorable judgment of Taft, 
C. J. of the Supreme Court of America, The 
learned Judge expressed himself in the words, 
which x cannot help quoting here: 

“Every procedure which would offer a 
possiblo temptation to the average man to 
forget the burden of proof required to convict 
the defendant, or which might lead him not 
to hold the balance race, dear and true be- 
tween the State and the accused, denies the 
latter due process of law". 


(Turney v Chlo, (1926) 273 US 510, at 
p 532 per C. J. Tart). My Lord has pointed 
out how unfairness at the trial made the 
learned Judge even forget the fundamental 
principles which he hau to follow, such as 
the presumption of innocence of the accused 
and the burden of proof on the prosecution 
to establish the guilt of the accused beyond 
reasonable doubt. Therefore, not only the 
illegality of the appointment of the public 
prosecutor and the manner of appointment of 
the defence lawyer and his performance 
before the Additional Sessions Judge affected 
the fairness of the trial but had entered as 
a vice in the proceedings of the trial before 
the Court of Session, wherefor the condemn- 
ed prisoner was materially prejudiced, thereby 
causing failure of justice. So, as has been 
observed by my Lord unfairness at the trial 
would have been the sufficient ground for this 
Court to set aside the conviction and sentence 
and to acquit the prisoner of the charge. 

60. As regards the medical evidence my 
Lord has been pleased to point out that the 
medical evidence directly conflicts with the 
oral evidence of the alleged two eye-witnesses 

p. Ws. 1 and 2. In a decision in die case 

of Sudan v State of Rajasthan (sea observa- 
tion at p. 422 (432?) ) reported in AIR 1953 
SC 425 their Lordships have been pleased 
to lay down that when medical evidence is 
in conflict with the oral testimony of eye- 
witnesses, it gets better of the evidence ol 
eye-witnesses and discredits the eye-witnesses. 


My Lord has observed and with which I fully 
agree that the two eye-witnesses P. Ws 1 and 
2 have been totally discredited by the evi- 
dence of the medical expert. Such a salient 
feature of weakness In the prosecution evi- 
dence was lost sight of by the learned trial 
Judge. Therefore, the medical evidence as 
adduced by two experts clearly established 
that the manner In which the deceased Nepal 
was struck allegedly by the condemned 
prisoner could not have been seen at the 
place, time and In the manner as alleged by 
P. Ws. I and 2. The learned Judge forgot 
while weighing and appreciating the evi- 
dence of the two alleged eye-witnesses, 
p. Ws. 1 and 2 that even though they claim- 
ed to be eye-witnesses, the circumstances that 
appear in evidence particularly m Expert’s 
opinion to which my Lord has made copious 
reference in his part of the judgment, needed 
as a rule of prudence, corroboration of the 
evidence of such, alleged eye-mtnesses, and 
for authority of such a proposition, I may 
refer to a decision of the Supreme Court In 
l.achman Singh V. State reported in AIR 1952 
SC 107. In that case, the evidence of the 
medical expert ran counter to the evidence 
of the eye-witnesses as In this case, and 
Instead of corroborating the evidence of eye- 
witnesses, the medical expert’s opinion con- 
tradicted the same The learned Judge in this 
case failed to weigh and appreciate the oral 
evidence in its total perspective, and did not 
find whether the oral evidence of tho alleged 
eye-witnesses had corroboration in material 
particulars from other direct or circums tan t ia l 
evidence In such a context as that appearing 
in this case, their Loidships in Lacbman 
Singhs case, AIR 1952 SC 167 (Supra) laid 
down that it would be proper for tho appel- 
late Court not to rely upon the oral evidence 
of eye-witnesses implicating the particular 
accused unless there Is some circumst a ntia l 
evidence to support it We respectfully ao- 

S t such principle, which should have been 
owed by the learned trial Judge In this 
case. What was necessary was that the testi- 
many of the alleged eye-witnesses should have 
corroboration m material particulars from 
such circumstances as would have lent 
assurance to the evidence of the alleged eye- 
witnesses before the Court to establish beyond 
reasonable doubt that the accused was really 
concerned in the offence charged. The learn- 
ed trial Judge took the alleged conduct ol 
the condemned prisoner such as ills hiding as 
a circumstance pointing to his guilt Mylxird 
has already pointed out that the hiding ci 
the accused could not be a circumstance 
consistent only with his guilt, but could aim 
be a circumstance equally consistent with 
his innocence Such a situation brings a rea- 
sonable doubt as to tho guilt of the accused 
for the offence charged. Therefore, the learn- 
ed Judge made a complete error In weighing 
and appreciating die evidence of the two 
alleged eye-witnesses, -when the only chema- 
stance upon which the learned Judge r elied 
as a piece of corrobor a tion of the evidence 
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of the alleged eye-witnesses could be consis- 
tent not only with the guilt .of the accused 
but also equally with his innocence. The 
learned Judge, however, overlooked the con- 
tradiction between the evidence of two Medi- 
cal Experts and the oral testimony of two 
alleged eye-witaesses — P. Ws. 1 and 2. Ac- 
cordingly there looked reasonable doubt as 
to the veracity of the two alleged eye-wit- 
nesses. 

67-68. I would now point out some of 
the other circumstantial features of negative 
character in the evidence which would dearly 
show that if anyone else could be involved 
in the murder it was not the condemned 

g risoner. (His Lordship after going through 
less features, proceeded). 

69. The merits of the case as appearing 
in evidence have been discussed threadbare 
by my Lord. My analysis of some features in 
the evidence also leads me to justify a find- 
ing that, if anybody murdered Nepal, it could 
not be the condemned prisoner. The place 
wherefrom the chisel Ext. II was recovered 
even now remains a mystery. The seizure list 
Opens with the words “seized from the garden 
Of D. Chakravorty”, The last line of the 
seizure list says “near the garden of D. 
Chakravorty”. According to P. W., D. 
Chakravorty, the prisoner was arrested at a 
place at the back of his house near the gate. 
He never speaks of a garden. The Investigat- 
ing Officer comes and says in his evidence 
that he recovered the chisel Ext II from the 
place where the accused was arrested. So, 
there is a reasonable doubt as to spot where- 
from the chisel was recovered. As I have 
already pointed out, P. W. 1 said that he 
heard Samaresh crying aloud “Look here, Raj 
Kishore was teasing the puppies". While 
lodging First Information Report P. W. 1 
turned his face away from that part of the 
Story in his evidence when he said that he 
caw an unknown man taking out a chisel from 
a box hanging on the wall of the house of 
the first floor of the verandah on which 
Samaresh was standing, crying aloud. The 
oRflin of circumstances, leading to the re- 
covery of the chisel Ext. II if could be linked 
from the time of the alleged taking out of the 
chisel from the box, right upto the alleged 
finding of it, near the garden, could possibly 
have roped the prisoner provided of course, 
the P. Ws. would have identified the chisel 
Ext. EE having had been used as his tool of 
his trade by the prisoner. P. Ws. 1 and 2 
gave a picture before the trial Judge to indi- 
cate as if the chisel Ext II was a cobbler’s 
chisel used as such. My Lord has pointed 
out, and we have all seen the chisel Ext II 
in this Court It would look as if it had been 
purchased very recently from a shop and 
could never be used by a cobbler even for 
c day. Now, P. W. 1 came to rope in Raj 
Kishore who is a cobbler saying he saw an 
unknown man taking a chisel from a box 
Ranging on the wall of a house but I have 
already pointed out that such a box was never 
looked for, nor recovered by the Investigating 
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Officer. So, a chisel that was in the box, and 
the box at least could have been, recovered 
and identified to be the box of the prisoner, 
containing tools of the craft, there could be, 
then, possibly, a link between the prisoner 
and the chisel Ext. H, provided of course, 
ttie P. Ws. would have identified the chisel. 
Ext. H as had been used as his tool by the 
prisoner. But that link was not established 
by any of the prosecution witnesses. The 
Investigating Officer spoke nothing of the box, 
nor the Investigating Officer brought any 
witness of the locality other than P. Ws. I 
and 2 who could have said whether or not 
the chisel Ext. H was ever seen by any one 
of them at: any time being used by the 
cobbler prisoner, who was a daily visitor to 
the tea shop of Nepal and his associates and 
who used to reside very close to Nepal’s tea 
shop keeping the tools of his craft, as alleged, 
in a box hanging from the wall of a house 
on the first floor of which the mysterious 
Samaresh cried out to P. W. 1 “Look here,] 
Raj Kishore was teasing the puppies”. That 
mysterious Samaresh was attempted to be 
served with the summons as a witness by 
the Investigating Officer. Was that due per- 
formance of his duty by the Public Prosecu- 
tor? The evidence of Daroga is “I attempted 
to serve summons on Samaresh but coulcf not 
find him”. That was spoken of in the judg- 
ment of the learned Judge as sufficient proof 
for the prosecution’s inability to produce such 
a material witness. How he was material? In 
the first information, it was stated by P. W. 1 
though he did not speak it out in evidence, 
that Raj Kishore’s name was first called out 
and he was recognised by Samaresh who 
shouted "Look here, Raj Kishore was teasing 
the puppies”, thereby revealing in that state- 
ment that one Samaresh was the first man 
who identified the man, who is now the con- 
demned prisoner Raj Kishore before us. Did 
the prosecution do its duty by simply com- 
municating through the Investigating Officer 
an information trait he attempted to serve 
summons on Samaresh but could not find him? 
But Ganga, P. W. 3 gave out that he did not 
know the whereabouts of Samaresh. He had 
no business to volunteer that statement. It 
was the duty of the Investigating Officer to 
find out the whereabouts of Samaresh, and it 
was the duty of the prosecution to pray for 
a w arrant and a proclamation to be issued by 
the Court for compelling production tnj 
Samaresh, a material witness. My Lord has 
pointed out in his judgment how the prosecu- 
tion failed in its primary duty, in not exhaust- 
ing all available legal processes for causing! 
production of Samaresh who could have, 
greatly helped the cause of justice. This is 
one of the instances indicating the failure of 
die Public Prosecutor in discharging his legal 
function. The most material witness Samaresh 
was to have been produced by the prosecu- 
tion and a mere attempt to serve summons 
npon Mm should not have persuaded the trial 
(judge to hold that the prosecution had prov- 
ed its inability for sufficient cause to produce 
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Samaresh. It is he who first, as P. W. 1 gave 
out, called out the name of the. condemned 
prisoner. The entire chain of circumstances 
narrated by P. W. I pivoted on the story 
‘Look here, Raj Kishore was teasing the pup- 
pies’ If in the witness boz Samaresh would 
nave said that he was nowhere near about 
the scene and had not called out saying "Look 
here, Raj Kishore is teasing the puppies”, the 
whole prosecution story would nave then at 
once fallen down like a house of cards Ac- 
cordingly, the learned Judge while holding 
that the prosecution proved the reason for 
non-production of Samaresh before the Court 
as a witness failed to note that the prosecu- 
tion made no attempt whatsoever to have 
before the Court the evidence of Samaresh 
who was a very material witness in the case. 
Such failure of the prosecution to bring such 
a material evidence may bo due to the failure 
of the Public Prosecutor of 24-Parganas to 

S ive proper directions to the A. P. P. in con- 
uctmg the case, winch he could have given 
had ho had engaged the A. P. P. to act as a 
Public Prosecutor in the case under his direc- 
tions, as required by Section 4 (1) (t) of the 
Code. The Public Prosecutor generally ap- 
pointed for the State for 24-Parganas is in 
charge of all the prosecution cases particularly 
sessions cases, and if ho engages, more than 
one Public Prosecutors in Sessions Cases 
under trial he has the duty to give directions 
in all such cases placed on trial at least 
before the Court of Session as to how the 
cases are to ho conducted by producing 
material witnesses and supplying material 
information to the Courts in such cases in 
order that the cause of justice might ija 
furthered, instead of being retarded, as had 
happened in the present case. 

70. KnaHy, I would S3y that to the pre- 
sent case there had been a complete failure 
of justice at the trial and the prosecution 
failed to prove beyond reasonable doubt that 
it was the condemned prisoner and none else 
that had committed the alleged murder of the 
deceased Nepal, 

VGW/D.V.C. Appeal allowed. 


AIR 19C9 CALCUTTA $40 (V 58 C 581 
T. P. MUKHERJT, J. 

Debendra Nath Ray, Petitioner v. The 
State, Opposite Party. 

Criminal Revn. No. 188 of 1987, D/-20-S- 
1987. 

(A) Criminal P. C. (1893), Ss. 83, 84, 101 
— ■ Court receiving scorch warrant for aera- 
tion — - Not required to decide its legality. 

(Para 5) 

(B) Criminal P. C. (189$), Ss. 99, 83, 101 
— Removal of seized .articles to issuing 
Court — Within discretionary power of the 
Court aerating search-warrant — Refusal 
to send certain articles not sufficiently 
identified — Valid. 

FL/GL/CZ59/63 


It is for the Magistrate receiving the 
things that were seized on the basis of the 
search warrant endorsed by him, who has 
to authorise their removal to the Court 
issuing the warrant unless there be good 
cause to the contrary. Section 99 empowers 
the Magistrate endorsing the search-warrant 
for execution, to exercise his discretion in 
the matter ot authorising the removal of the 
goods concerned to the issuing Court. He 
has discretion to exercise m the matter and 
he can very well refuse to execute the search 
warrant in respect of the properties which 
are not properly described and certainly 
when goods seized are produced before him, 
he is to be satisfied as to their identity with 
reference to the description in the search 
warrant before he authorises their transfer 
to the Court issuing the warrant. 

(Para 10) 

Where the description of items in the list 
of articles accompanying the search warrant 
is sufficient for identification of some items 
but not all, the Magistrate executing the 
warrant has discretion to send only those 
articles to the issuing Court which can bo 
sufficiently identified. AIR 1940 Born 397. 
Disbng. (Para 10) 

(C) Criminal p. C. (1898), Ss. 63, 537- 
Issuing Court putting the name of aerating 
Court, in tbo form of search warrant - — Mere 
technical irregularity — Warrant valid. 

When a search-warrant is sent to another 
Court for aeration, thnt Court is required 
to endorse its name thereon and forward it 
to the police station concerned for aera- 
tion. Where the issuing Court puls in the 
form of warrant the name of the Court to 
which it is sent for execution, it is a techni- 
cal irregularity which does not affect the 
validity of the warrant that is received by 
the Court aerating it, when it is also 
endorsed by that Court, 

(Para 7} 

Cases Referred! Chronological Paras 

(1940) AIR 1940 Bom 397 (V 27) = 

42 Bom LR 904, In re, Sagarmal 
Khemiaj 8 

A. K. Dntta and Tarak Nath Baneijee, for 
Petitioner; D. P. Choudhmy, for the State. 

ORDER i This Rule is directed against 
an order of the Chief Presidency Magistrate, 
Calcutta, whereby he has ordered that cer- 
tain properties seized under a search warrant 
forwarded to him by the Presidency Magis- 
trate, 21st Court of Bombay be sent to the 
Court wherefrom the warrant had emanat- 
ed. 

2. In connection with a complaint under 
Sections 494, 495 and 420 Indi an Penal 
Code filed in the Court of Presidency Magis- 
trate at Bombay by one Smt. Raksha abas 
Rekha Rathmdra Naty Roy against her 
husband Dr. R. N Roy, a search warrant 
was prayed for, for recovery of movables 
comprising gold and stiver ornaments, 
utensils and clothes etc, from the house of 
Dr. R, N. Roy’s father at Calcutta. In pur- 
suance of tho prayer the learned Presidency 
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Magistrate of Bombay issued a warrant and 
forwarded the same to the Chief Presidency 
Magistrate, Calcutta, for execution. The 
learned Chief Presidency Magistrate Cal- 
cutta, on receipt of the warrant endorsed it 
in favour of the officer-in-charge of the local 
police station and that officer accompanied 
by the brother of the complainant went to 
the house of Sri D. N. Roy, father of Dr. 
R. N. Roy and on the identification, the 
identifier seized a number of ornaments, 
utensils and clothes on preparing a search 
list and produced them before the Court of 
the learned Chief Presidency Magistrate, 
Calcutta. 

3. Before the learned Chief Presidency 
Magistrate Shri D. N. Roy filed an appli- 
cation stating that the goods seized belong- 
ed to his wife and daughters and as such 
were not liable to be seized under the 
search warrant issued by the Bombay Court. 
The learned Chief Presidency Magistrate 
appears to have been of the view that he 
was not competent to decide on the question 
as to whether the movables have been 
rightly seized. As the warrant issued show- 
ed mat the goods seized were to be for- 
warded to the issuing Court, the learned 
Chief Presidency Magistrate thought that 
he was not in a position even to accede to 
the request of the petitioner before him that 
he be permitted to retain the goods on condi- 
tion of his producing the same to the 
issuing Court. It is against this order that 
the petitioner moved this Court and obtain- 
ed the present Rule. 

4. Mr. Dutta, appearing in support of 
the Rule, contended first that the search 
warrant is not a legal warrant in view of 
the fact that the issuing Court could not 
have issued the same on the allegation 
made in the petition of complaint; secondly, 
that the search warrant was not properly 
forwarded to the Chief Presidency Magis- 
trate, Calcutta, as required by the law; 
thirdly, that the search warrant that was 
received by the Chief Presidency Magis- 
trate was not a proper one in view of the 
fact that items mentioned therein lack spe- 
cific descriptions which might be considered 
sufficient for the purpose of their identifica- 
tion; and lastly, that the Chief Presidency 
Magistrate fell into an error in coming to 
his finding that he was not . competent to 
adjudicate on the question of identification 
of the seized articles with reference to the 
articles mentioned in the search warrant. 

5. So far as the petition of complaint 
that was filed in the Bombay Court is con- 
cerned, it cannot be said that there are no 
averments whatsoever therein in support of 
a charge under Section 420, Indian Penal 
Code. There are allegations therein of de- 
ception having been practised on the com- 
plainant and on her parents and the accused 
in the case having had fleeced them all of 
valuable belongings. In the application for 
search warrant there were allegations that 
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some property had been carried away to 
Calcutta By accused No. 2. Whether these 
allegations were sufficient for the purpose of 
issumg a search warrant is a different mat- 
ter. The Court receiving a search warrant 
in accordance with the provisions of Cri- 
minal Procedure Code has no materials be- 
fore i* Purpose of adjudicating as to 

whether the warrant is legal or not and it 
is not required to enter into the question 
°? f S e responsibility for the warrant is that 
ot the issuing Court In my view, the 
Court receiving the warrant for the purpose 
of execution is not required to enter into 
this question of legality of the warrant that 
is received. 

6. On the question as to whether the 
warrant in this case was forwarded to the 
Chief Presidency Magistrate, Calcutta, in 
accordance with the requirements of the 
law, Mr. Dutta refers to the provisions of 
Secs. 83 and 84 of the Code of C rimin al 
Procedure which by virtue of S. 101, are 
attracted to search warrant. The former 
section provides that a Court issumg a war- 
rant for execution outside its local limi ts 
may direct the same to a police officer or 
forward the same by post or otherwise to 
any Magistrate within the local limits of 
whose jurisdiction it is to be executed and 
that it is for the Magistrate receiving the 
warrant to endorse his name thereon and 
cause it to be executed in accordance with 
law. Section 84 provides that if a warrant 
is directed to a police officer for execution 
beyond the local Iixnits of the jurisdiction of 
the Court issuing the same, it is the duty 
of the police officer to take it to a Magis- 
trate or to a police officer within the local 
limits of whose jurisdiction the warrant is 
to be executed and the Magistrate or the 
police officer concerned shall endorse his 
name on the warrant and such endorsement 
shall be the authority for its execution. 

7. The warrant in this case was forward- 
ed to the Chief Presidency Magistrate, Cal- 
cutta, with a forwarding letter but the war- 
rant also was addressed to the Chief Presi- 
dency Magistrate. The printed form of the 
warrant that was used shows that it is a 
form meant for a direction to “All con- 
stables and other His Majesty’s officers of 
the peace for the town of Bombay”. This 
part of the printed form in the circum- 
stances of the case was meant to be penned 
through but was apparently not penned 
through by mistake. The warrant was ad- 
dressed to the Chief Presidency Magistrate 
as stated above and the Chief Presidency 
Magistrate endorsed his name thereon and 
forwarded it to the police station concerned 
for execution. Strictly under Sec. 83 of the 
Code the warrant that was sent should not 
have been directed to anybody for execu- 
tion by the issuing Court. The name of 
the authority for actual execution of the 
warrant should have been left to the Court 
to which the warrant was sent for execu- 
tion. This, however, is a technical matter 
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which, to my view, did not affect the vali- 
dity of the warrant that was received by the 
Chief Presidency Magistrate. 

8. The list of articles that accompanied 
the warrant contained description of the 
things concerned in some cases and no 
description in others. As a matter of fact, 
even in respect of some of the items which 
did contain some description, the descrip- 
tion was so vague as to make the same use- 
less. But the description of some of the 
items was sufficient in the nature of the 
thing concerned and there need have been 
no difficulty in identification of those parti- 
cular items Mr. Dutta refers in this con- 
nection to the case In re, Sagarmal KhemraJ, 
reported m AIR 1940 Bom 397. That case 
arose out of a warrant of arrest sent from 
Calcutta to Bombay and the question that 
arose was whether the warrant was legal or 
valid. It was addressed to the O./C. con- 
cerned and \yas forwarded to Third Presi- 
dency Magistrate. The two persons to be 
arrested were only named and no farther 
particulars of them were mentioned. It was 
neld that the warrant was not properly 
directed to the police officer concerned and 
that it was not also properly forwarded to 
the Court. The description of the persons 
to bo arrested not being given that also 
detracted from the validity of the warrant. 


9. In the present case, there was no 
question of add re ssing the warrant or direct- 
ing it to anv police officer. It was a war- 
rant forwarded under Section 83 of the 
Codo to the Chief Presidency Magistrate. 
Calcutta. Particulars of some of items of 
the properties to be seized are sufficient to 
the circumstances of the case and in the 
case of others the particulars are wholly in- 
sufficient. The wa rrant thus In respect of 
particulars was valid In part and invalid to 
respect of die rest. The learned Magistrate 
receiving the warrant would in the arcu in- 
stances of the case not have been justified 
la refusing to execute the sama There was 
ample jurisdiction of his to execute the 
warrant to respect of the Identifiable pro- 
perties and to refuse to execute it to respect 
of the properties which were not capable 
Of identification. This brings us to a dis- 
cussion of Section 99 of the Code of Cri- 
minal Procedure. 

10. This section deals with disposal of 
things found on search beyond the jurisdic- 
tion of the Magistrate issuing the warrant. 
When the things sought to be seized on the 
Strength of the warrant are found, these to- 
gether with the seizure list are required to 
Be forwarded immediately either to the 
Issuing Court or to the Court within whose 
jurisdiction the seizure Is made if the place 
searched Is nearer to that Court. It is for 
the Magistrate receiving the things that were 
seized on the basis of the warrant endorsed 
by tun who has to authorise their removal 
to the Court issuing the warrant unless 
‘there be good cause to the contrary. This 


S revision empowers the Magistrate en- 
orsmg die warrant for execution, to exer- 
cise Las discretion to the matter of autho- 
rising the removal of the goods concerned 
to the issuing Court. If he has a discretion 
to exercise to the matter, he can very well 
refuse to execute the search warrant m res- 
pect of the properties which are not pro- 
perly described and certainly when goods 
seized are produced before bun, be is to be 
satisfied as to their Identity with reference 
to the description in the search warrant be- 
fore he authorises their transfer to the 
Court issuing the warrant. The learned 
Chief Presidency Magistrate fa this case 
was not correct in his view that as the war- 
rant shows that the goods seized are to be 
forwarded to the issuing Court forthwith he 
had no discretion in the jnattpr of refusing 
to forward the goods seized or any of them. 

11. In view of the above, the Rule 
must be made absolute. The order passed 
by the learned Chief Presidency Magis- 
trate directing that the goods seized in the 
case be sent to the Court issuing the search 
warrant fs set aside and he is directed to 
hold an enquiry on the objection filed by 
the petitioner m this case and come to his 
finding as to whether first, good cause Is 
shown by the petitioner that the goods or 
any of them should not be forwarded to 
the Bombay Court and secondly, whether 
the goods seized are Identifiable with refer- 
ence to the description thereof in the 
seizure list itself. 

The records be seat down u expedi- 
tiously as possible, 

DVT/D.V.C. Rule made absolute. 


Am loco CALCUTTA 342 (V 50 C 58] 
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Mac. Laboratories Private LtcL, Appel- 
lant v. American Home Products Corpora- 
te end soother, Respondents, 

Affi'OO. No. 61 of 1965, D/-14-5-1968. 

(A) Trade and Merchandise Maria Act 
(1958), Sx. 5G and 109 — Trade Maria 
Rules, R. 121 — I imitation for filing appeal 
Is three mouths — Application for rectifica- 
tion dismissed on 7-12-1964 — Order sent 
by post by registry on 22-12-1964 and re- 
ceived by appellant on 2G-12-1964— Certi- 
fied copy applied for on 1-1-1965 and ob- 
tained on 21-1-1965 — Appeal filed on 
23-3-1963 — — Delay of 18 days condoned. 

(Para 5) 

(B) Trade and Merchandise Maria Art 
(195 8), S A 5G (2) — Expression “any person 
aggrieved" has to be liberally construed — - 
Expression includes persons who are fa 
soma way or other substantially interested 
to having the xnsrlr removed and also in- 
cludes those who are substantially damaged 
or prejudiced U rrnA remains on the regia- 

GL/BM/csig/ea 
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Zavari, for Appellant; B. Das, P. Ginwalla 
and Rajat Ghose, for Respondents; S. D« 
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ter. AIR 1958 Bom 56 and (1904) 21 RPC 
617; (1903) 20 RPC 803; and (1894) 11 
BPC 4 and (1943) 60 RPC 29, Rel. on. 

(Paras 10, 13, 14J 

(C) Trade and Merchandise Marla Act 

(1958), Ss. 18 (1), 45, 48 — Proprietor of a 
mark has to establish that the trade marie 
is used or proposed to be used by him — 
Exceptions to this section are those contain- 
ed in S. 45 and S. 48. (Para 26) 

(D) Trade and Merchandise Marks Act 
(1958), Ss. 48 and 46 (1) (a) — Expression 
“trafficking in trade marks” — - Scope — 
Bona fide intention to use must be of the 
person registering — Difference between 
English and Indian Law stated. (1898) 2 
Ch 432 and (1913) 2 Ch 291 and (1899) 
16 BPC 411 and (1928) 1 Ch 405 and 
(1944) 61 BPC 31, ReL on. 

(Earas 29, 30, 48, 53, 81) 
Cases Referred: Chronological Paras 
(1967) 1967 RPC 265, Pussy Galore 
Trade Mark 60, 61, 63, 84, 67. 

(1965) AIR 1965 SC 40 (V 52) = 

(1964) 6 SCR 885, Tata Engineer- 
ing and Locomotive Co. Ltd. V, 

State of Bihar 

(1965) AIR 1965 SC 980 (V 52) = 

' 1985-1 SCR 737, Durga Dutt 
Sharma v. Navaratna Pharmaceuti- 
cal Laboratories 

(1963) 1963 RPC 183, Bostitch’s 
Trade Mark 18, 24, 54, 55, 57, 58, 64 
(1958) AIR 1958 Bom 58 (V 45) « 

' ILR (1957) Bom 702, Ciba Ltd. v. 

Rama Lin gam 

P950) 67, RPC 205, Pussy Galore’s 
case 

(1945) 1945 AC 68 = 1945-1 AUER 
34, Aiistoc Ltd. v. Rysta Ltd. 

(1944) 61 RPC 31, John Taylor 
Peadie’s Applications 

(1944) 61 RPC 148 20, 72, 74, 75 

(1943) 60 RPC 29, George Angus 
Co. Ltd. case 

(1929) 1929-1 Ch 113 = 97 LTCh 
353, In re, Ducker’s Trade Mark 
(1928) 1928-1 Ch 405, In re, Ducker’s 
Trade Mark 45, 49 

(1928) 45 RPC 397 = 97 LJChS53, 

Re Ducker’s Trade Mark 64 

(1913) 1913-2 Ch 291 = 82 LJCh 
414, In re, Neuchatel Asphalts 
Co.’s Trade Mark 43, 44 

(1913) 30 RPC 580, In re, Bowden 
Wire Ltd. Trade Marks 54, 65 

(1908) 23 RPC 774, Pianotist Co.s 

(1904) ll^RPC 617, In re, Ellis and 
Co.’s Trade Mark , 

(1903) 20 RPC 803, Neostyle Mfg. 

' Co. Ltd. Trade Mark case 
(1899) 16 RPC 411, In re, John Batt 
and Co. 44, 64 

(1898) 1898-2 Ch 432, Re. Batt 
(John) and Co.’s Registered Trade . 
Mark: Re. Carter’s Application 89, 45 

P894) 11 RPC 4, Re, Powells 

Trade Mark H 
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JUDGMENT: This is a Trade Mark Ap- 
peal under Section 109 of the Trade and 
Merchandise Marks Act, 1958. The appel- 
lant is Mac Laboratories Private Ltd., a 
company with limited liability and incorpo- 
rated under the Indian Companies Act and 
having its office at Great Social Building, 
60, Sir Pherozeshah Mehta Road, Bombay. 
The respondents are the American Home 
Products Corporation, a corporation incor- 

E orated in the United States of America 
aving its office at 22, East 40th Street. 
New York, United States of America and 
the Registrar of Trade Maries having his 
office in Calcutta. 

2. The appeal arises out of the appel- 
lant’s application made to the Registrar for 
removal of the trade mark Dristan’ regis- 
tered under No. 186511 in Class 5 from 
the register of trade marks. This mark 
*Dristan’ belongs to the American Company 
mentioned above. The application or the 
appellant before the Registrar was made 
under Section 56 of the Trade and Mer- 
chandise Marks Act, 1958. 

3. The grounds on which the appellant 
made this application for removal of the 
trade mark ‘Dristan may he briefly stated. 
In the first place, the appellant’s contention 
is that the trade mark Dristan’ was regis- 
tered without any bona fide intention on 
the part of the American Company for re- 
gistration that it should be used in relation 
to their medicinal preparations for sympto- 
matic treatment of respiratory ailments and 
that there has in fact been no bona fide use 
in India of the trade mark *0115130’ in rela- 
tion to the said goods by the American 
company up to a date one month before 
the date of the application of the appel- 
lants. The appellants application for re- 
moval of the trade mark ‘Dristan’ was dated 
the lOtii April 1961 and filed before the 
Registrar on the 13th April 1981. The 
other grounds are that the trade mark ‘Dris- 
tan was registered in contravention of Sec- 
tion 11 of the 1958 Act which correspond- 
ed to Section 8 of the Trade Marks Act, 
1940. Thirdly, it Is also said that "Dristan 
“was not a distinctive mark" and could not 
be registered and it offends against the pro- 
visions of Section 11 of the Trade Marks 
Act, 1958, It has also been alleged as a 
ground for removal of the trade mark ‘Dris- 
tan’ that .it is deceptively and confusingly 
similar to another trade mark ‘Bistan’ regis- 
tered under No. 122391 in Class 5 in the 
name of Messrs. Prof. Gauar’s Standard 
Chemical Works Ltd- Bombay, and such 
trade mark ‘Bistan’ had been and was being 
used by its proprietors for several years 

& and in fact since the 4th June 1940. 

y it is also a ground of the appellant 
that- the trade mark Dristan’ is decep- 
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proceedings have been taken on this ap- 
peal. Draft index of paper-book was pre- 
pared on notice to the parties. Settlement 
of index was prepared on nodes to the par- 
ties. But at no stage any objection with 
regard to limitation or delay was taken by 
the respondent American Company, nor 
was the statement of dates made in para- 
graphs 6 and 7 of the petition of the ap- 
pellant for admission of appeal m this 
Court denied at these subsequent appear- 
ances by the respondent Rule 121 of the 
Trade Mark Rules provides as follows — 
“An appeal to a High Court from any 
decision of the Registrar under this Act or 
the Rules shall be made within three 
months from the date of such decision or 
within such further tune as the High Court 
may allow" 

In the first place, if the facts alleged by the 
appellant m the admission of appeal peti- 
tion are admitted, as they must be, then 
there is no delay at all. Even if there is 
a delay it is at best a delay of eighteen 
days which in the circumstances and on 
the facts is such that the High Court will 


trvely similar to the trade mark *Tnstme 
which the appellant alleged to have been 
using since October, I960 in respect of 
their medicinal preparations 

4. In fact, three marks are involved in 
this appeal One is “Tnstme" of the appel- 
lant, the second is "Dnstan” of the Ameri- 
can Company, the third is "Bistan”. All 
these three marks are invented marks and 
are, therefore, pnma facie distinctive All 
these three marks are m respect of Class 5 
of medicinal preparations for symptomatic 
treatment of respiratory ailments The 
mark “Bistan' was the earliest to be regis- 
tered in the name of Gaijar’s Standard Che- 
mical Works Ltd., on the 4th June 1946. 
The mark “Dnstan' of the American Com- 
pany was registered on the 18th August 
1958 in India. The appellant’s application 
for registration of the mark Tnstme” be- 
fore the Registrar was dated the 31st May 
1960 

5. Two preliminary points have been 
urged against this appeal by Mr. B. Das, 


learned "counsel for^the Amen can Com- — — — — o — - ,, , 

pany The first point is that the appeal is condone and were it nec^sary I woulddo 
barred by limitation. The second point is ?0 Therefore, I shall hold that the appeal 


tha t the appeal is not competent on^the 
ground that the appellant is not an “ag- 
grieved person” under Section 56 of the 
Trade Marks Act Neither of these preli- 
minary points appears to me to have any 
substance. I shall deal with them briefly. 
Regarding the first preliminary point that 
the appeal is barred by limitation as having 
been filed beyond time, the facts are these. 
The judgment and order of the Registrar 
of Trade Marks dismissing the appellant's 
application for rectification under Sec. 56 
of the Trade Marks Act were delivered on 
the 7th December 1064. It is said that 
the last date for filing the appeal under 
Trade Mark Rule 121 was the 7th March 
1965. It is contended that In fact the ajv 
peal was filed on the 25th March 1963 
which is said to be a delay of eighteen days. 
In the application for admission of the ap- 
peal and the grounds thereof before the 
High Court and in paragraphs 0 and 7 
of the petition of the appellant before this 
Court it is stated that the copy of 
the order and decision of the Registrar of 
Trade Marks dated the 7th December 1964 
was sent under cover of a letter dated the 
22nd December 1904 from the office of the 
Trade Marks Registry and was received by 
the Bombay Advocate of the appellant on 
die 26th December 1964 which was the 
first intimation to the appellant about the 
order and decision of the Registrar It Is 
also said there that the appellant applied 


is competent and not barred by limitation. 

6. The second preliminary point is that 
the appellant is not competent to make this 
application under Section 50 of the Trade 
and Merchandise Marks Act on the ground 
that the appellant Is not an “aggrieved per- 
son". Section 50 (2) of the Act provides 
inter aha as follows — 

“Any person aggrieved by the absence or 
omission from the register of any entry, or 
by any entry made in the register without 
sufficient cause, or by any entry wrongly 
re ma i n i n g on the register, or by any error 
or defect m any entry in the register, may 
apply in the prescribed manner to a High 
Court or to the Registrar, and the Tribunal 
may mak e such order for making, ex- 
punging or varying the entry as it may 


7. Therefore, it Is said that the person 
who can make an application under this 
provision must be a person aggrieved”. 

8. The American Company contends 
that the appellant is not an “aggrieved per- 
son" because the appellant has not yet re- 
gistered his mark “Tnstme” whereas the 
Amen can Company has already registered 
its mark 'Dnstan*. Hie mark Dristan was 
registered after following the procedure 
laid down in the Trade and Merchandise 
Marks Act inviting opposition. There was 
no opposition either by the appellant or by 
propnetor of Bnstan at the time when the 


also said mere inai me . “ — — —7 — -r- — — . 1 

for a certified copy of that order and ded- Americsm Company's mark was registered, 
non on the 1st January 1965 and obtained It fa, therefore, contended that_ the appel- 
tbe same on the 21st January 1965 The 
notice of appeal was received by the Ame- 


rican Company on the 27th April 1965 and 
they entered appearance through Messrs 
Orr Dignam and Co., a firm of So hen tors on 
the 13th July 1965 Thereafter diverse 


lant is not a “person aggrieved” who can 
apply for rectification of a register and for 
removal of the American Company's regis- 
tered trade mark "Dristan”. 

9 On behalf of the appellant it fa con- 
tended that they have filed an application. 
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reason of the existence of the entry on the 
register he could not lawfully do that 
which, but for the existence of the mari e 
upon the register, he could lawfully do, it 
appears to me he has a locus stanen to be 
heard as a person aggrieved." 

. ^ that case Lord Watson made 

pmilar observation by pointing out as fol- 
lows:— 

"In my opinion, any trader is, in the 
sense of the statute aggrieved" whenever 
the registration of a particular trade mark 
operates in restraint of what would other- 
wise have been his legal rights. Whatever 
benefit is gained by registration must entail 
a corresponding disadvantage upon a trade 
who might possibly have had occasion to 
use the mark in the course of his business." 

13. On the facts, the appellant has cer- 
tainly a very practical grievance and is an| 
aggrieved person within the meaning of thej 
Act. It is not on the facts of this case al 
mere sentimental grievance such as is illus-l 
trated by the Quaker case in Be. Ellis and 
Co., (1904) 21 EEC 6 17. See also the auth- 
ority of Neostyle Mfg. Co. Ltd’s Trade Mark 
case, (1903) 20 EPC 803. The other decision 
relevant on the point supporting the view 
I am taking is George Angus ana Co. Ltd’s 
case reported in (1943) 60 EEC 29. 

14. I am, therefore, bound to hold that, 
the appellant is a person aggrieved and has 
locus standi to file the appeal and also to 
present the application under Section 56 (2)j 
of the Trade and Merchandise Marks ActJ 

15. A word here may not be inappro- 
priate to state the facts of certain proceed- 
ings in Bombay. The Assistant ^Registrar 
of Trade Marks in Bombay came to the 
conclusion .that the words Dristan’ and 
Tristine’ were not deceptively similar. An 
appeal was taken to the Bombay High 
Court. K. K. Desai J., allowed the appeal. 
The appellant filed an appeal to the Divi- 
sion Bench of the Bombay High Court 
from that decision. A Division Bench of 
the Bombay High Court with Tarkundeand 
Vimadalal, JJ., on the 19th April 1968 allow- 


1969 

being Application No. 196241, for registra- 
tion of a trade mark consisting of the 
word Tristine in respect of medi cinal and 
pharmaceutical preparations. This applica- 
tion of the appellant for registration of 
the mark Tristine was opposed by the Ame- 
rican Company on the ground that it was 
deceptively similar to the mark Dristan’. It 
is said by the American Company that as 
a counterblast of their opposition, the ap- 
pellants have filed this application for recti- 
fication and not really as a “person ag- 
grieved” or who has any genuine or bona 
fide grievance. 

10. The words ^person aggrieved” under 
Section 56 (2) of the Trade and Merchan- 
dise Marks Act, 1958, should not be too 
[narrowly and too artificially construed. This 
[expression “any person aggrieved” is a 
[well-known expression in Trade Mark Law. 

The consistent trend of decisions is in 
favour of a liberal construction of the ex- 
pression "any person aggrieved". On the 
authorities as I find and as I read them, 
this expression “any person aggrieved” under 
Section 56 (2) of the Trade and Merchan- 
dise Marla Act, 1958, includes persons who 
are in some way or other substantially in- 
terested in having the mark removed and 
lindudes persons who are substantially 
damaged or prejudiced if the mark remain- 
ed on the register. The registration of the 
mark “Dristan” is likely to > prevent^ the 
registration of the appellant’s _ mark “Tris- 
tine” on the ground of similarity or decep- 
tion. In fact, that is the ground of Ameri- 
can Company’s objection to the registration 
of appellant’s mark “Tristine”. Then the 
appellant is an “aggrieved _ person” in the 
iSensc that if the mark “Dristan” should not 
[have been in the register at all, then the 
appellant’s mark “Tristine” would have a 
better chance of being registered. It is in 
my judgment, a sufficient interest^ which 
brings him within the category of "aggriev- 
ed person" within the meaning of S. 56 (2) 
of the Trade Marks Act. The fact _ that 
Dristan has opposed registration of Tristine 

does not make the application for removal w 

of Dristan on the ground that it infringes the appeal with this direction that the 
the requirements of the law under tne armellants armlication be amended fmm 
Trade Marks Act anytheless bona fide. It 
it is a legal right, then the appellant is an 


jr appellants' application be amended from 
the mark “Tristine” to “Tristinu” and setting 


“aggrieved person” 

II. The authorities that I have in view 
in coming to that conclusion, are the obser- 
vations of Chagla C. J. in Ciba Ltd. v. 
Eama Lin gum, A3E 1958 Bom 56 at p. 60. 
In fact. Lord Herschell in In re Eowells 
case, reported in (1894) 11 EEC 4 at p. 7, 
made the following observations which are 
directly relevant on the points made in this 
appeal: — • 

“Wherever it can be shewn, as here, that 
the applicant is in the same trade as the 
person who has registered the trade mark, 
and wherever the trade mark, if rem ain i n g 
on the register, would, or might, limit the 
legql rights of the applicant, so that by 


aside the order of K. K. Desai, J. A part 
of the direction of the Division Bench of 
the Bombay High Court was upon the Be- 
gistrar to consider whether in his discre- 
tion the amended application of the appli- 
cant should or should not be advertised 
The present parties before me were also 
parties in the Bombay High Court proceed- 
ings. In any event, whether it is the mark 
Tristine’ or Tristina’, the appellant conti- 
nues to be a “person aggrieved” within the 
meaning of die word used in Section 56 (2) 
of the Trade and Merchandise Marks Act 
and in the light of the decisions construing 
that expression. 

16. The main point of merit in this ap- 
peal is the appellant’s contention that the 
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mark Dnstan' was registered without any 
bona fide intention on the part of the re- 
gistered proprietor, viz, the respondent 
American Company to use it in relation to 
the goods in respect of which it had been 
registered. It is also contended by the 
appellant that there had in fact been no 
bona fide use of the mark TMstan’ in rela- 
tion to these goods prior to the appellant!* 
application far rec t ifi c a t i o n, 

17. The respondent American Company 
contests this argument in support of its case 
that it had the bona fide intentio n to use 
tha mark Tlristan’ in relation to the goods 
in respect of which the marie was registered 
and that there has in fact been such bona 
fide use of the mark in relation to these 
goods prior to the appellants application 
for rectification. It has used certain affi- 
davit evidence. An analysis of that evi- 
dence shows the following facts in support 
of the respondent American Company. Tlrfe- 
tan” was adopted by the American Com- 
pany In January 1950 and medicinal prepa- 
rations bearing that trado mark were intro- 
duced In the United States and many other 
countries of tho world. It appears from tho 
affidavit of the Vice-President of the res- 
pondent American Company that some 
time m 1957 it was decided to introduce 
this trade mark In India. The facts on 
which die American Company relies are 
(1) that these medicinal preparations under 
their trade mark should do introduced In 
India through a company called "Ceofirey 
Manners ana Co Ltd., which is an Indian 
Company incorporated in India under the 
In dian Companies Act but In which the 
respondent American Company holds a sub- 
stantial sliareholdmg interest to the extent 
of about 40 per cent, (2) that this Geoffrey 
Manners and Co. Ltd., was to be registered 
as registered users of the trade mark, (3) 
In fact the registered users* agreement be- 
tween the respondent American Company 
and Geoff oy Manners and Co. Ltd, was 
executed on the 18th October 1901, and 
14) on the basis of this arrangement Geoffrey 
Manners and Co. LtrL, obtained necessary 
licence from the Government of India ana 
commenced manufacture In India of these 

r j under the trade mark *Dristan* from 
23rd October 1961 in accordance with 
the formula supplied by and In conformity 
with the standards and specifications pres- 
cribed by the respondent American Com- 
pany. The agreement between Geoffrey 
Manners and Co. Ltd, and the respondent 
American Company is that the former 
undertakes to manufacture in India these 
medicinal preparations under the trade marie 
TDristari. On tho 23rd September 1960 
Geoffrey Manners and Co. Lid, made an 
application to the Ministry of Commerce 
pnd Industry, Government of India for a 
licence under the Industries (Development 
and Regulation) Act, 1951. In fact a licence 
was issued by tho Government of India on 
tho 19th January 1861. On tha 23rd January 


1B81 Geoffrey Manners and Co. Ltd, ap- 
plied to the Drugs Controller. Bombay far 
a licence under tho Drug Buies and such 
licence was granted on the 10th February 
1961. It is the case of the respondent 
American Company that on the 22nd Octo- 
ber, 1961 Geoffrey Manners and Co. Ltd, 
introduced into the market fa India these 
medicinal preparations under the trade maik 
*Dnstan*. From these facts the Registrar 
came to the conclusion that since 1957 the 
respondent American Company was m aki n g 
efforts to introduce the mark 'Drfstan fa 
India and that at the time when they ap- 
plied for registration of tho mark they hid 
Dona fidq fnf/»nrtnn to US© the mar k fa 
Tnfffq. 

18, The reasons which found favour 
With the Registrar of Trade Marks in com- 
ing to the conclusion that the respondent 
American Company had bona fide intention 
to use tho mark ‘Dristan* fa India may now 
be briefly stated. He comes to the conclusion 
that the law on this point does not mean 
that the applicant for the registration of a 
mark should intend to manufacture the goods 
himself and apply the trade mark to such 
goods, or that an applicant should bo regard- 
ed as having no intention to use the mart 
himself if he proposed to get the goods 
manufactured and sold under his mark by 
some one on his behalf under a contract 
or some other arrangement and under his 
strict control. In coming to this conclusion 
on this particular branch of the controversy 
and upon this point, the Registrar relied on 
the decision of Lloyd Jacob, J. fa 
“Bostitchs” case (1963) RPC 183. Flow- 
ing that decision the Registrar holds that 
the mere fart that at the tune of making the 
application for registration the respondent 
American Company’s intention to introduce 
the mark in India through Geoffrey Man- 
ners and Co. Ltd, by entering into an 
agreement with the latter for manufacture 
and sale cf goods under their mark was DO 
ground for holding that the respondeat 
American Company nad no bona fide inten- 
tion to use the mark by themselves. Tho 
Registrar also refected the argument on 
behalf of the appellant that the fact that 
the respondent American Company intend- 
ed to register Geoffrey Manners and Co. 
Ltd, as registered user of the mark did not 
prejudice the respondent American Com- 
pany in their contention. According to tha 
Registrar there is no reason why the regis- 
tered proprietors should be regarded 
having no bona fide intention to use th* 
mark themselves merely became they fad - 
an intention to employ a registered user for 
the mark. He came to the conclusion that 
the intention to use the mark by the register- 
ed proprietors themselves and the Intention 
to license the mark are two different matt®* 
and they were not mutually exclusive Ho 
quotes the inscription on the carton el 
Geoffrey Manners and Co. Ltd, fa *ha*o 
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“Made in India by Geoffrey Manners and trade mark by an applicant for registration 
CO. Limited, Magnet House, Dougah Road; of the trade mark and the question that use 
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by Geoffrey Manners and Co. Ltd., in this 
case is not use by the registered proprietors, 
th8 American Home Products Corporation. 
The problem acquires a larger significance 
because “Bostitch’s case, (1963) RPC 188, 
on which the Registrar relied, has lost con- 
siderably its authority by the subsequent 
recent decision in Pussy Galores case re- 
ported in (1950) 67. RPC 265. Incidentally, 
this appeal also raises the question of the 
nature of the use of samples which could 
be considered as normal use for the purpose 
of trade channel. Lastly, this appeal raises 
the question how far agency operates in the 
trade mark law. 

25. The opening words of Section 18 (1) 
of the Trade and Merchandise Marks Act, 
J958, are, inter alia, as follows: 

"Any person claiming to be proprietor of 
a trade mark used or proposed to be used 
by him, who is desirous of registering it 
shall apply in writing to die Registrar in the 
prescribed manned’. 

The question is that the person claiming to 
be the proprietor has to establish that the 
trade mark is used or proposed to be used 
by him. The words "by him- in Section 18 (1) 
are the crucial words in deciding the con- 
troversy in this appeal. It is the contention 
of the appellant that the respondent Ameri- 
can Company, the American Home Products 
Corporation, did not use or propose to use 
itself that mark "Dristan'. The attempted 
user of the mark "Dristan’ by Geoffrey 
Maimers and Co. Ltd., by allowing them 
to manufacture under a licence in India 
with the permission of the Government and 
then use the trade mark "Dristan’ upon such 
manufactured goods was not a kind of 
permitted user or agency Justified by the 


Bombay, for the proprietors Whil 
Laboratories, New York, N. Y., U.SA.,” 

19. Therefore, the Registrar came to the 
Conclusion that Geoffrey Maimers and Co. 
LtrL, were described only as the makers of 
the goods for the proprietors and not as a 
licensee. 

20. The other branch of the logic of the 
Registrar rested on the submission of the 
appellant, which he rejected, that there has 
been no bona fide use of the mark "Dristan’ 
In India prior to the application for rectifica- 
tion and that the use of samples for the 
particular limited purpose in the facts of this 
case did not amount to user in the normal 
trade channels. For this the Registrar relied 
on the Notes of Official Rulings, reported in 
(1944) 61 RPC 148. 

21. On these two major reasons the 
Registrar of Trade Marks held that the ap- 
pellants had failed to make out a case under 
Section 46 (1) (a) of the Trade and Merchan- 
dise Marks Act for the removal of the respon- 
dent American Company’s mark “Dristan’ 
from the register. 

22. The Registrar also dealt with the 
third point of submission made on behalf of 
the appellant. That contention was that as 
the Whitehall Laboratories were shown as 
proprietors of the mark on the carton quoted 
above, the respondent American Comp any, 
American Home Products Corporation, could 
not claim to be the true proprietors of the 
mark “Dristan’. The Registrar rejected that 
contention because, (I) it was a point not 
taken in the application for rectification, and 
(2) because the carton in question was 
admittedly issued after the application for 
rectification was filed. He also came to the 


finding that Whitehall Laboratories were an Trade and Merchandise Marks Act, 1958. 
Operating division of the respondent Ameri- 
Company, American Home Products 


can . .. 

Corporation, and not a separate corporate 
entity. There is some correspondence on the 
record with the Home Products International 
limited, which the Registrar found to he a 
wholly owned subsidiary of the respondent 
"American. Company, American Home Pro- 
ducts Corporation. 

23. This in brief Is the reason for the 


ever, maae a correction in the entry by the 
variation which he directed amending the 
registered proprietors’ name to read as 
“American Home Products Corporation (a 
Corporation organised under the laws of the 
State of Delaware, Uni ted States of America), 
trading os Whitehall Laboratories”. It is 
against the entire decision of the Registrar 
fhW ti, 0 present appeal has been filed before 
this Court 

24 Certain fundamental questions of 
importance in trade mark law have been 
raised in this appeaL They relate to foe 
problem of bona fide intention to use foe 


26. This argument of foe Appellant is 
supported by certain major considerations. 
The only agency or substitute for the regis- 
tered proprietor recognised by foe Trade 
Mark Law in India is first under Sec. 45 
(1) of foe Trade and Merchandise Marks Act 
which permits proposed use of trade mark 
by a company to be formed. It says an ap- 
plication for registration of a trade mark 
■wifi not be refused only on foe ground that 
foe applicant does not use or propose to 
use the trade mark if foe Registrar is satis- 
fied that a company is about to be formed 
and registered under foe Companies Act 
1956 and that foe applicant intends to 
assign foe trade mark to that company -with 
a view to foe use thereof in relation to those, 
goods by the company. Section 45 of thy 
Trade and Merchandise Marks Act 1958 is 
therefore, in fact, one exception to Sec, 18i 
of foe Act so far as foe limitation of foe) 

S ression “by him” is concerned in Sec. 18: 
of foe Act. The second exception is in! 

. 48 of the Act which provides inter alia 
that "a person other than foe registered 
proprietor of a trade mark may be registered 
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S3 the registered user thereof in respect of 
any or all of the goods m respect of which 
the trade marl: is registered otherwise than 
as a defensive trade mark". By this Sec 48 
the Central Government has control and can 
impose conditions for preventing "trafficking 
on trade marks”. This permitted use of a 
trade mark by the registered user under 
Sec. 43 of the Act ls expressly deemed to 
be user by the registered proprietor by 
virtue of the clear terms of Sec. 48 (2) of 
the Act. 

27. The expression "trafficking in trade 
mark” under Sec 48 (1) of the Act appears 
to indicate that the law is Jealous ana strict 
m permitting the use of the mark by persons 
other than the registered proprietor thereof 
on the ground that to be law (Sic) on that 
point would be to permit trafficking in trade 
marks. The whole procedure for registered 
user is so strict that the real decision to 
permit registered user rests with the Central 
Government and not with the Registrar of 
Trade Marks under the Indian Act Sec- 
tion 49 of the Trade Marks Act makes it 
quite clear In the first place, it requires that 
there should be a Joint application between 
the registered proprietor and the proposed 
registered user in writing to the Registrar in 
the prescribed manner in the second place, 
it requires that such application should give 
certain particulars about the agreement sub- 
ject to the conditions or restrictions with 
respect to the c h aracteristics of the goods, 
to the mode or place of permitted use or to 
any other matter. The Registrar upon 
receiving such an application under S 49 
(1) of the Act forwards the application to- 
gether with his report and all relevant docu- 
ments to toe Central Government under 
Section 49 (2) of the Act Thereafter the 
Central Government records all the circum- 
stances of the case and the interests of the 
general public and the development of 
industry, trade or commerce in India. Upon 
a consideration of these factors, the Central 
Government may direct the Registrar to 
refuse the application or to accept the same 
absolutely or subject to conditions, it being 
no doubt provided that if the application is 
refused the applicant should be given an 
opportunity of being heard. All this will 
be clear from Section 49 (3) of the Trade 
Marks Act Finally, when the Central Gov- 
ernment has issued such direction either to 
refuse or to accept as above, the Registrar 
is directed to dispose of the application in 
accordance with the directions issued by 
the Central Government This is a pecuhar 
procedure adopted under the Indian Statute. 
What the Registrar does in the case of the 
registered user is to function more or less 
as a post office carrying out the behest of 
the Central Government It is a jurisdiction 
very different from the Jurisdiction exercis- 
ed normally by the Registrar of Trade 
Marks. This Jurisdiction is also non-appeal- 
able so far as this Court is concerned 
because Section 109 of the Trade Maria Act 


expressly provides inter aha that “no appeal 
shall lie com any decision, order or direc- 
tion made or issued under this Act by the 
Central Government or from any Act or 
order of the Registrar for the purpose of 
giving effect to any such decision, order or 
direction”. 

23. The Trade Marks Rules made under 
the Act make elaborate provisions for deal- 
ing with application for registration as regis- 
tered user. They are to be found under 
Rules 82 to 93 of the Trade Marks Rules. 
Under Rule 85, one of the first considera- 
tions which the Central Government has to 
take into account is whether the permitted 
use, if allowed, by the registered user would 
contravene the policy of the Act which is to 
prevent “trafficking in trade marks". 

29. “Trafficking in trade marks” is there- 
fore one of the anxious concerns of the 
Trade Mark Law. It is one of the major 
concerns of the Trade Marks Act not to per- 
mit trafficking m trade marks not only in the 
interests of toe persons directly affected but 
also for the larger interests 6f the public and 
the pnnty of toe Trade Marks Register in 
such public Interest The whole doctrine of 
“Trafficking in Trade Marks” is therefore 
a guard against unauthorised, spurious and 
miscellaneous user of a trade mark by a 
person or authority or institution other than 
the registered proprietor thereof. 

30. Although the In dian Trade and 
Merchandise Marks Act 1958 has used the 
U. K. Act largely as its model, vet there are 
important differences. There is a very im- 
portant difference on this particular point in 
this discussion of Ss. 18, 45 and 48 of the 
Ind i an Act. It will be necessary to notice 
that distinction because that will be material 
for understanding and applying certain case 
law in the present appeal. Section 45 (1) Is 
broadly comparable with Sec. 29 (1) (a) of 
the British Trade Marks Act 1938. Bat the 
provision of Sec. 29 (1) (b) of toe British 
Trade Marks Act, 1938, has not been enacted 
in Sec. 45 of the InHTap Act. The Indian 
section relating to registered user in S 48 
of the Indian Act has certain broad points 
of comparison with Sec. 28 of the British 
Act 

3L What follows from this Is that under 
Section 29 of the British Act no application 
for registration of a trade mark shall be 
refused on the ground only it appears 
that the applicant does not use or proposes 
to nse the trade made in the two cases 
mentioned there under sub-clauses (a) and 
(b). Sub-clause (a) refers to the company — * 
about to be formed. Sub-clause (b) refers to 
the case of a registered user of toe trade 
mark. Sab-section (2) of Section 29 of the 
British Act clearly provides that Sec 26 of 
the British Act dealing with the removal 
from register and imposition of limitation on 
grounds of non-use shall have effect on the 
trade mark register under power conferred 
by subsection (1) of Section 29 cf the Act 
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as if the proprietor was substituted by a 
reference to the coiporation or registered 
user, as the case may be. The whole pro- 
cedure for registered user as laid down in 
Section 49 of the Indian Act is different 
from the British Act. 

32. In order to appreciate this distinc- 
tion, which will be relevant to bear in mind 
in applying the law to the facts of this 
appeal, a short reference will be necessary 
to explain why this distinction was made 
in India. Tire Trade Marks Enquiry Com- 
mittees Report, 1954 recommended certain 
amendment of the old Section 39 of the 
previous Indian Act. That recommendation 
is to be found in paragraph 53 of that re- 
port. In paragraph 54 of the report of the 
Trade Marks Enquiry Committee, 1954 a 
suggestion was made by means of citation of 
an example in these terms: 

“Section 36 contains no provision similar 
to that embodied in paragraph (b) of Sec- 
tion 29 (1) of the United Kingdom Act. We 
can think of no good reason for this omis- 
sion, but on the contrary can readily visua- 
lise the considerable hardship it has caused 
and if unrepaired could continue to cause, 
to commercial interests in India. For 
instance, financing corporations and other 
bodies holding a controlling interest in sub- 
sidiary companies e. g., if. K. Industries, have 
not been able validly to register marks in 
their own name as the law stands. A further 
example would be a case in which a foreign 
concern desired to conclude arrangements 
with an Indian firm to manufacture . certain 
goods in India on behalf of the foreign con- 
cern. As the Act stands, the latter would he 
unable validly to register its trade mark in 
India, having no intention itself to use the 
mark in this country, and would probably 
and naturally be unwilling to allow its own 
valuable trade • mark to be registered here in 
the name of a manufacturer. The difficulty 
which thus exists under the Act in its pre- 
sent form would be removed if the provi- 
sions of paragraph (b) of Section 29 (1) of 
the United Kingdom Act were incorporated 
in Section 36 of the Indian Act and we 
recommend that the latter section should be 
so amended and should otherwise be 
brought into light with Section 29 of the 
United Kingdom Act”. 

33. This was the origin of the Indian 
departure from the British Act. The proposal 
was made clearly to introduce provisions of 
Section 29 (1) (b) of the U. K. Act into 
India. It is equally clear that this proposal 
was rejected. Ibis was followed by a re- 
port of Mr. Justice Baja Gopala Ayyan garon 

' Trade Marks Law Revision in 19o5. This 
Ayyan gar Committee rejected the proposal 
of the report of the Trade Marks. Enquiry 
Committee. In paragraph 218 this is what 
Mr. Justice Raja Gopala Ayyangar observ- 
ed: 

“I am against the proposal of the Com- 
mittee. In my opinion the question is whe- 
ther in the context of the conditions prevail- 


ing in this country such a provision would 
not really lead to a traffiekin g in marks. The 
questions which arise in this regard are two. 
Cl) Is it necessary to confer a right to regis- 
ter a mark on a person who does not intend 
to use it himself but contemplates merely 
permitting others to use it? (2) Whether it 
is in the public interest that such permission 
should be granted to enable a person to be 
registered in such circumstances? The Com- 
mittee in their report have referred to the 
evidence tendered on behalf of Messrs. 
J. K. Industries in support of their recom- 
mendation. Having gone through the memo- 
randum submitted on behalf of this group 
as well as oral evidence tendered on their 
behalf I am unable to agree with the con- 
clusion of the Committee. In my opinion 
any such provision is likely to encourage and 
indeed, provide legislative sanction for a 
trafficking in marks. There is no real analogy 
between the case covered by the present 
Section 36 (1) and what is proposed by the 
Committee because in the former case the 
entire property in. the mark would vest in 
the company on its registration and remain 
with them and there is no intention on the 
part of the registered proprietor to retain in 
himself any interest after the company comes 
into existence and obtains the assignment. 
In the latter case, however, the registered 
proprietor never intends to use it himself 
but merely desires to capitalize and derive 

E rofit from the reputation which he believes 
e has acquired in other fields than in the 
trade in good s in respect of which he 
desires the mark to be used. Notwithstand- 
ing that the law is different in the United 
Kingdom I do not consider that there is any 
justification or necessity to have a provision 
corresponding to Section 29 (1) (b) of the 
English Act in our Act”. 

34. It was Mr. Justice Raja Gopala 
Ayyangar’s report which was accepted on 
this point The conclusion to be derived 
from the history of this branch of Trade 
Mark Law in India is that the Indian Law 
is jealously guarding against trafficking in 
trade mark. This is a question of grave 
public importance in this country. India as 
an economic market, both present and pros- 
pective. has to be legally protected so far 
as trade mark is concerned! To allow traf- 
ficking in trade marks in any shape or form 
or under any cover would be disastrous for 
Indian economy. That is the reason as I 
read it why the Indian Act of 1958 did not 
introduce this specific provision of Sec. 29 
(I) (b) of the U. K. Act but made a depar- 
ture from it 

35. Apart from these two cases of 
agencies or quasi-agency, namely, (a) a com- 
pany to be formed, and (b) in the case of 
registered user, the Indian Trade Marks Act 
also provides for assignment of a trade 
mark. Section 2 (I) (a) of the . Indian Act 
defines assignment as an assignment in 
writing by act of the parties concerned. 
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descriptions of goods, and not a mere gene- 
ral intention of extending bis business at 
some future time to anything which he may 
think desirable. This question we answer in 
the negative". 

43. The next case is of In re, NeuchateJ 
Asphalts Co.’s Trade Mark, as reported in 
1918-2 Ch 291. This case is important 
because _ it emphasizes Lindley M. R.’s 
observation in Batts case about the “pre- 
sent intention at the rime of registration". 
Sargant J. at p. 302 of the Report in 1913-2 
Ch. D. 291, observed as follows: 

“Applying this test I am constrained to 
say mat there is not a present intention to 
deal, though I think there is a desire to 
deal, if and so far as the Val de Travers 
Company do not prevent it, with the goods 
under this Trade Mark. I think it may well 
be that in the year 1920 steps will be taken 
by the Nenchatel Company to deal with the 
goods in that way, but that seems to me 
to be too far off and too remote”. 

44. The learned Judge in Neucha tel 
Company’s case quotes Lord Halsbury’s 
interlocutory observation in Batts case which 
is not to be found in the Report of 1898 
but in (1899) 16 RPC 411, where at p. 413 
Lord Halsbury observed: “The Trade Marks 
Acts are not for copy right in marks, they 
are to protect trade marks. If you have no 
case you are claiming only copy right, you 
are not claiming for the purpose of protect- 
ing your trade . Sargant J. observed at 
up. 302-3 in 1913-2 Ch 291, observed as 
below : 

“Here, although the goods of the appli- 
cants have in fact been sold in this country, 
they do not seem to me to have been sold 
in any way in connection with any trade or 
business as belonging to the applicants, or in 
such a way as to create a trade or business 
on their behalt or a good deal in any trade 
or business which is protected under the 
Trade Marks Act" 


dreamed of going into business for the pur- 
pose of marketing hair-dyes in their own 
names or otherwise than through the hand 
of a limited company". 

Ibis the learned Judge held was not eno ugh. 
The learned Judge also observed at the same 
page: 

Although no doubt there was an inten- 
tion of some sort of use the mark; that is 
to say, that the marie was thought to bo 
something which some day might be useful 
I do not think that there was at the time of 
the registration any definite and present 
intention to use it within In re, Batts Trade 
Marks, (1898) 2 Ch 432, the language of 
which is as appropriate today as when that 
case was decided . 

46. Tomlin J., also at pages 409-10 indi- 
cated what the position was before the statu- 
tory amendment came in the United King- 
dom by making the following observations s 

“Moreover on the construction of Sec. 87 
(Trade Marks Act, 1905) the intention to 
use means an intention to use 
by the person who registers. It is 
not open to a man to register a mark 
and say; T do not intend to use this mark 
myself, but I intend at some later stage or 
shortly to form a company, and transfer the 
mark to them with a view to their using if. 
That is not the bona fide intention to use 
or user by the applicant for registration 
which Section 87 requires”. 

_ 47. Now that is a very pertinent observa- 
tion of Tomlin J. Tomlin J. was construing 
S. 37 of the 1905 Trade Marks Act in U. k! 
when that exception in favour of the company 
tobe formed had not been introduced and he 
came to the conclusion that the Intention to 
use must be by the person who registers. 
Now that the statutory amendment in 1938 
in the U. K. Act has permitted an excep- 
tion to be made, inter alia, in favour of a 
company to be formed, such exception can' 
only be limited to what is created by tho 
statute and no more. 


45. The last of this series of cases rele- 
vant on this point is In re, Duckets Trade 
Mark, (1928) 1 Ch 405. It is a direct auth- 
ority on the proposition that the bona fide 
intention to use a trade mark in connection 
with the goods for which it is registered, as 
required by Section 37 of English Trade 
Marks Act of 1905, means a definite and 
present intention on the partef the proprie- 
tor so to use it and the section is not satis- 
fied by a precautionary registration with a 
contingent intention of using the mark if 
occasion required. Nor is that section satis- 
fied by an intention to assign the mark to 
a limited company for the purpose of snch 
user. This is a case which supports the ap- 
pellant’s submission on the point. Tomlin [j., 
delivered the judgment in this case. At 
page 409 the learned Judge observed: 

“I am quite satisfied that at the time of 
registration Mrs. Ducker had no intention of 
using tho mark herself and that neither she 
nor tier husband Noel would ever have 


48. In that view the submission of tho 
appellant before me in this appeal should 
be accepted on the ground that except to the 
extent and manner permitted by the Trade 
and Merchandise Marks Act, 1958 in India 
the bona fide intention to use the mark must 
be of the person registering and not of 
somebody else other than those for whom 
the statute has made express exceptions. It 
is a personal right, requiring a personal 
intention present at the time of registration 
of the trade mark. It gives many legal 
facilities. It cannot be the intention of the 
Law of Trade Marks that that bona fide 
intention to use instead of being in the per- 
son registering could be expressed by n 
proxy which is not a statutory proxy recog- 
nised by the statute. That is exactly what 
opens the doors of trafficking in trade mark, 
which the trade marl: law intends to prevent 
It also creates foe difficult situation that 
such agents are not within the control of the 
Registrar or any other public control. Un- 
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authorised agents in trade mark would be 
beyond such public control and will be only 
controlled by such private arrangements that 
they may have with the registered proprie- 
tor. That is precisely what I think was 
intended to be avoided and to permit such 
a course would be to encourage trafficking 
m trade marks, the very mischief the law 
wanted to remedy. For such an agent, who 
is not recognised by the statute the Trade 
Marks Act will not apply at all, there will 
be no protection of the public in that event, 
and there will be no purity of the trade 
mark register in public interest in that case. 
It will Dft left purely to the chances of a 
private agreement or terms between the 
proprietor of a trade mark and his agents, 
secret between themselves and undisclosed 
to the public register. I do not think that 
such a consequence was contemplated by 
the Trade and Merchandise Marks Act in 
India. Registration of trade mark is a crea- 
ture of statute. It is a special statutory right 
which must be confined within the four cor- 
ners of the statute itself which creates and 
cannot bo allowed to travel beyond. The 
common law of trade mark never provided 
for registration of trade mark and is based 
on the common law right to use one’s name 
and the reputation that a trade name or 
mark has built up by user and is covered 
by the ordinary common law action for 
passing off whose essence is deception or 
confusion. It cannot be allowed to have the 
best of both the worlds of common law of 
contracts and agency and private arrange- 
ment on the one hand and also on the other 
hand the benefit of the statutory law under 
the Trade Marks Act, regarding registration 
of trade marks If anyone could appoint an 
agent outside the Act to substitute for the 
registered proprietor of the trade mark, then 
there would be no need for making any 
provisions such as Section 18, Section 45, 
Section 48 and Section 44. Registration 
under these sections in that case would not 
disclose the correct state of the use of trade 
mark in the country at all because unregis- 
tered agents will be operating in the entire 
field or trade using the trade mark and 
whose position will not be reflected in the 
Trade Mark Register under the Act. 

49. Docker's case, 1928-1 Ch 405 at any 
rate makes three propositions plain, (1) there 
must be definite mid present intention of the 
person registering the trade mark, (2) that 
no precautionary registration Is enough for 
this purpose, and (3) that assigning the mark 
to a limited company is also not enough. 
Decker’s case, 1928-1 Ch 405 was affirmed 
on appeal reported in (1929) 1 Ch 113. Lord 
Hanworth at page 121 of that report ex- 
pressed the view, *T think that the words 
'proposed to be used' mean a real intention 
to use, not a mere problematic intention, 
not an uncertain or indeterminate possibility 
but a resolved or settled purpose which has 
been reached at the tune when the mark 
is to be registered". The observations cl 


Tomlin I, and of the Court of Appeal in 
Docker’s case are against the rather loose 
expression used in the decision of the Regis- 
trar of Trade Marks in the matter of an 
application by John Taylor Peddie reported 
in (1944) 61 RPC 31 at page 88 where the 
Registrar said: 

"I think that in determining whether an 
applica n t for the registration of a trade mark 
intends to use the mark in relation to the 
relevant goods in such a way as to justify 
registration, regard must be had to the 
difficulties and uncertain ties of the present 
time, and that a bona fide intention on the 
part of the applicant for registration to use 
as soon as conditions allow may under pre- 
sent conditions well be sufficient to support 
the application". 

The time considered in that case was the 
year 1943, when the last World War was 
on. But in any event there the fact, that 
sufficient intention on the part of Peddie to 
use the mark was established and who had 
in fact purchased the good-will of the busi- 
ness also. 

50. The learned Editor of the Qth Edi- 
tion of Kerly on Trade Marks at page 50 
notices the met that foreign companies often 
desire that an extension of their business to 
other countries should be effected by a 
subsidiary company or some other party 
with whom they are contractually associated, 
but do not wish to run any risk of the right 
to the trade mark being vested in other 
hands and that this was exactly the reason 
why in tlj© English Art Section 29 (I) (b) 
was introduced in the Trade Marks Act of 
I938._In fart, this was what the respondent 
American Company in this case wanted to 
do and have oone. It has signed an agree- 
ment for registered user ana it is pending 
registration. 

51. Having discussed the authorities on 
the bona fide intention to use the trade 
mark on the part of the owner of the trade 
mark at the time of registration, I shall now 
discuss the two main authorities on post- 
registrahon cases Before I do so. It will be 
necessary to refer broadly to the relevant 
sections of the Trade and Merchandise 
Marks Act, 1958 on the point. Rectification 
and correction of the register are provided 
by Chapter VII of the Indian Art and cover- 
ed by Sections 56 to 59 of the statute Sec- 
tion 58 of the Art provides, inter aim, that 
on application made in the prescribed man- 
ner to a High Court or to the Registrar by 
any person aggrieved, the tribunal may 
make such order as it may think fit for can- ^ 
celling or varying the registration of a trade 
mark on the ground of any contravention, 
or failure to observe a condition entered op 
the register fa relation thereto. The grounds 
there are contravention or failure to observe 

a condition entered on the register. Tins i* 
rub-section (1) of Section 58 of the Art- 
But sub- section (2) of Section 58 provide* 
that any person aggrieved by the absence 
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or o mis sion from the register of any entry, 
or by any entry made in the register •with- 
out sufficient cause, or by any entry wrong- 
ly remaining on the register, _ or by _ any 
error or detect in any entry in the register, 
may apply in the prescribed manner to a 
High Court or to the Registrar, and the 
Tribunal may make such order for making, 
expunging or varying the entry as it may 
think fit Obviously, this sub-section (2) 
of Section 56 of the Act is much wider. 
Any person aggrieved can complain against 
any entry in the register either on the 
ground (i) that it is there without sufficient 
cause, (ii) that it is wrongly remaining on 
the register, (iii) any error and (iv) any 
‘ defect 


52. Now, apart from rectification and 
correction under Chapter VII of the statute 
which I have just mentioned, there is 
another relevant provision for the purposes 
of this appeal ana that provision is contain- 
ed in Section 46 of the Act. Section 46 of 
the Act appears in Chapter VI of the sta- 
tute dealing with “Use of Trade Marks mi 
Registered Users”. Section 46 of the Ac 
deals particularly with the removal from 
register and imposition of limitations on 
ground of non-use. Section 46 provides, 
inter alia, as follows: — 

“(1) Subject to the provisions of S. ■ 47, a 
registered trade mark may be off * 

register in respect of any of the g 
respect of which it is registered on PP 
cation made in the prescnbcd manner to a 
High Court or to the Registrar by 
anjr person aggrieved on the groun 

(a) that the trade mark was registered 
without any bona fide intention on the part 
of the applicant for registrabo , 

should be used in relation to &o se f °°g g 
him or in a case to which the provisions 

of Section 45 apply, by the company com 
cemed, and that there has, b 

no bona fide use of the trade markmreia 
tion to those goods by any pr P 
of for the time bemg up to a date one 
month before the date of the application. 

53. This Section 46 permits a register- 
ed trade mark to be taken off ™ e , re ^he 
unon an application being made, ihe 
grounds on w^ich the trade mark «m be 
token off the register are: (a) that it was 

a) P 5)^t oncers ffiatff 
^ofthe iona fide intention on the 
S 0 f the applicant for registration and 
S if spelks of the bona file use of ffie 
nde mark in relation to those goods by the 
roprietor thereof. The emphasis on *be 
lords “applicant for registration and pro- 
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prietor thereof” appears to indicate the in- 
tention that it is the proprietor or the appli- 
cant himself and no one else. This Sec- 
tion 46 (1) (a) has really two limbs joined 
together by the word ‘and’. In other words, 
there must be, in the first place, a ‘bona 
fide intention on the part or the applicant 
for registration that it should be used in 
relation to those goods by him* and, second- 
ly, that such “bona fide use of the trade 
mark in relation to these goods by any pro- 
prietor thereof for the time being up to a 
date one month before the date of the ap- 
plication”. The question here arises also 
whether the use by the subsidiary company 
Geoffrey Manners and Co. Ltd., in whom, 
it is said, that the respondent American 
Company has forty per cent share capital 
and who is a separate legal entity alto- 
gether, could be said to be a use by the 
proprietor thereof. Use by such a com- 
pany who is neither an assignee nor a regis- 
tered user cannot in my judgment come 
within the use by the proprietor of the 
mark within the meaning of Section 46 (1) 
(a) of the Trade and Merchandise Marks 
Act, 1958. 

54. Having cleared the grounds about 
the statutory position in India on this point; 
I shall now refer to the two cases, the 
Bostitch’s case and Bowden’s case, reported 
respectively in 1963 RPC T83 and (1913) 30 
RPC 580. 

55. In Bostiteh Trade Mark case, report- 
ed in 1963 RPC 183 a foreign owner 
of a trade mark sold his goods in U.K. 
through a distributor. When war-time con- 
ditions made import impractical, the trade 
mark proprietor assisted the distributor to 
manufacture some of the goods locally, and 
in advertising the goods, and the distribu- 
tor indicated that they were part of the 
trade mark owner’s range. In course of 
time, the distributor produced other goods 
which he sold under that trade mark. When 
a disagreement arose between the parties, 
the trade mark owner withdrew his con- 
sent to the distributor making any further 
use of the trade mark. The distributor con- 
tended that as there had been no registered 
user agreement, and as the mark had come 
to signify to the public goods of the distri- 
butors manufacture, the mark was now dis- 
tinctive of the distributor, he moved to 
have the existing registration expunged. 

56. Lloyd-Jacob J. who decided the case 
came to the following conclusion, namely, 

S that the failure to enter into a register- 
user agreement was immaterial because 
such agreement would not provide a pro- 
tective cover for a use of the trade mark 
which would otherwise be deceptive, or con- 
fusing; (2) that by advertising themselves as 
bein'* distributors of the trade mark owners 
gooc£ the distributors maintained a connec- 
tion in the course of trade between the 
goods and the trade mark owner; (3) that 
flie mark had not been used in a deceptive 
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or confusive ma nn er and, therefore, should 
not be expunged, The learned Judge ob- 
served that nothing under Section 28 of the 
U. K. Trade Marks Act, 1938, justified the 
view that an arrangement between the trade 
marks user and its owner needed to be re- 
gistered, still less that failure to register had 
any effect on the validity of the mark. The 
view was expressed by the learned Judge 
that a trade mark owner could modify the 
way his goods reached the market such as 
by changing the locality of manufacture or 
employing the sub-contractor to produce 
the goods and his mark only became vul- 
nerable if he permitted its use in a manner 
which was calculated to deceive or cause 
confusion. A particular observation of 
Lloyd Jacob J. on which the Registrar of 
Trade Marks relied before me appears at 
p. 197 of the Report and is in these terms; 

"There is nothing in die Trade Marks Act 
or m the principles of Trade Mark law 
which have been developed thereunder 
which requires a proprietor of a registered 
trade mark to refrain from introducing 
modifications or variations in the goods to 
which he applies his mark or in the manner 
in which they read the mark. If he should 
find it convenient to transfer manufacture 
from one locality to another, or procure his 
supplies from sub-contractors, or arrange for 
assembly of completed articles by someone 
of his choice in lieu of doing it himself, 
these and a vast number of other possible 
changes m procedure are his sole concern. 
His mark only becomes vulnerable in this 
connection if he permits its use m the man- 
ner which is calculated to deceive or cause 
confusion." 

57. This observation really has been 
the sheet-anchor for the respondent Ameri- 
can Company in this appeal The facts of 
Boshtch’s case, 1963 RPC 183, therefore re- 
quire careful examination, for, without such 
scrutiny of the facts in that case, it wiH not 
be possible to appreciate the observation 
quoted above In Bostitch’s case, 1963 
RPC 183, the interest of McGany and Cole 
Ltd n the English Company was expressed 
in advertisements to be as distributors in 
the UJL of Bostitch, the world’s largest 
range of staplers and stapling machines. 
All such machines bore a representation of 
the trade mark and an indication of the 
American origin. Samples of the machines 
and all the containers m which they were 
distributed as well as of publicity materials 
made available in the U-K. were exhibited. 
In certain instances, stapling machines so 
procured from America were resold not 
precisely in the condition in which they 
were received but they were associated with 
the frame or set-up by which their stapling 
efficacy was made available for use in a 
particular manner. It is also on record in 
that case that the American Company sup- 
plied detailed operating instructions, blue- 
prints of machine set-up and full parti- 
culars o£ staple shapes and dimensions and 


that McGany and Cole were not able to 
put the machines into effective production 
until after one of the mechanics of the Ame- 
rican Company had journeyed from America 
to England. 

58. The outstanding fact remains fa 
Bostitch’s case, 1963 RPC 183, that the Bri- 
tish concern was a distributing agent for 
the American concern. The second out- 
standing fact Is that die case dealt only 
with Section 28 of the British Trade Marks 
Act relating to registered users. The third 
distinguishing feature of Bostitch’s case. 
1963 RPG 183, is that there was no actual 
registered user agreement as there is in the 
present case before me. The most disting- 
uishing feature is that Bostitch’s case does 
not at all deal with other sections in the 
UJL Act which are comparable to Sec. 18, 
Sec. 45 and Sec. 48 of the Indian Act sub- 
Jedtjm^laubt to its special variations and 

59. It has been contended on behalf ol 
the respondent American Company that 
here also the respondent American Com- 

R any has permitted the use by Geoffrey 
[arm era and Co. Ltd. of its trade mark on 
the goods to be manufactured by Geoffrey 
Manners and Co. Ltd. anti the trade mart 
and the sale of the goods should clearly 
show that they are usi n g the trade mark of 
the American Company. That fact is sup- 
posed to give similarity between Bostitclil 
case and the present appeal. But tho 
lanty ends there. The similarity also ' Is 
deceptive because the nature of arrange- 
ment between the American Company and 
the Bnfash Company in Eostitch's case was 
very different from the arrangements here 
between the respondent American Company 
and Geoffrey Manners and Co. Ltd. 

60. But the greater difficulty is created 
.by the more recent decision of Pussy Galoro 
Trade Mark case, reported In 1967 RPG 
265. This is a case which dealt directly 
with the question before me m the present 
appeal relating to the meaning and inter- 
pretation of the expression “by him" used 
in Section 17 (1) of the UX Trade Marks 
Act; 1938, and also used in Section 18 of 
the Trade and Merchandise Marks Act, 
1958, in I n dia, a point which dis- 
tinguishes Bostitch s case. It was decided 
in Pussy Galore’s case that there the Regis- 
trar's decision where he said at p. 266; In 
my view the words proposed to be used 
Try him’ in Section 17 (1) would ordinarily 
be taken to mean proposed to be used by 
the proprietor himself or by his servant or 
agent whose actions would in law be re- 
garded as his Own, and not proposed to be 
used by someone else merely under the con- 
trol of the proprietor", was upheld by the 
Judge, Mr. Tookey, QC., at p. 269 of that 
report in these terms 

TIaving carefully considered the rele- 
vant sections of tho Act, I conclude that the 
Registrar’s decision is right In my view. 
Section 17 has the limited m eaning etta- 
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buted to it by the Registrar. There is no 
difficulty about the case of servants and 
agents, because although various executive 


acts may be performed by them on behalf 
of their principal who is the applicant for 
the mark, the use of the mark vis-a-vis the 
public is by the applicant and no one 
else.” 

61. The learned Judge Mr. Tookey, 
Q.C., in Pussy Galore’s case, 1967 RPC 265, 
further observes on the point of construc- 
tion at p. 269 of the report as follows: — 
“Whatever alternative course might have 
been open to the Legislature to cover such 
a situation, it is plain in my view that the 
course actually taken in the Act is to deal 
with intended use by a body corporate 
about to be constituted or by a registered 
user as particular cases which are made the 
subject of special dispensation from the 
effect of Section 17. This dispensation 
which is provided by Section 29 (1) is based 
on the assumption that, but for its provi- 
sions, there would be an objection to an 
application on the ground of lack of inten- 
tion to use the mark on the part of the 
circumstances with which the section deals. 
Section 29 (2) contains a complimentary 

g rovision to protect the proprietor of a mark 
om a similar objection in rectification pro- 
ceedings under Section 26 after registration 
has been effected. 

The foregoing interpretation of the Act 
appears to me to be in conformity with the 
general tenor of the Act which does not 
anywhere contemplate legitimate use of a 
registered trade mark otherwise than by 
the registered proprietor or by a registered 
user. I' leave aside, of course, possible 
cases of concurrent user and the like. 
Therefore, I can see no ground for giving 

for which 


Section 17 the broad meaning 
the applicants have contended. 

62. These observations are directly con- 
trary to the observations of Uoyds-Jacob, J., 

In Bostitch's case. No doubt Pussy Galore’s 
case does not exclude the case of ‘servant 
or agent’, but then the Pussy Galore’s case 
makes it clear that such servant or agent 
must be a person whose actions in law will 
be regarded as those of the proprietor him- 
self “and not proposed to be used by some 
one else merely under the control of the 
proprietor”. The question directly arises 
then, is Geoffrey Manners and Co., LtcL, a 
servant or an agent within the meaning of 
the decision of Pussy Galore’s case? The 
answer can . only he in the negative. 

Geoffrey Manners and Co. Ltd. is a com- 
pany incorporated in India under the Indian 
Companies Act. It is a legal entity, in- 
dependent and self-sufficient It will not he 
possible to pierce the veil of this indepen- 
dent legal entity and enter the speculation 

about the fact that forty per cent of the — — - „ 

share capital of Geoffrey Manners and Co. special, seems to me to show no more than 
Ltd. is controlled by the respondent Ameri- that in certain circumstances use by a 
can Company. See Tata Engineering and licensee of a registered trade mark under 
Locomotive Co. Ltd. v. State of Bihar, re- proper control by the registered proprietor 


ported in AIR 1965 SC 40 at pp. 46-47. 
Even if that fact is taken into consideration, 
that does not improve matters for the res- 
pondent American Company, for, in that 
case, Geoffrey Manners and Co. Ltd. is only 
a person who is under the 40 per cent con- 
trol of the proprietor at best; which is not 
sufficient according to Pussy Galore’s deci- 
sion to make Geoffrey Manners and Co. Ltd. 
a servant or an agent Besides, if Geoffrey 
Manners and Co. Ltd. is really a land of 
an alter ego or substantial ego of the res- 
pondent American company, then in that 
case Geoffrey Manners and Co. Ltd. can- 
not be a servant or an agent but the princi- 
pal or master himself in another garb. The 
fact remains that it is not pleaded expressly 
anywhere even by the respondent American 
Company that Geoffrey Manners and Co. 
Ltd. is its agent. 

63. On reading the Trade and Merchan- 
dise Marks Act, 1958, of India as a whole 
and particularly the sections, I have dis- 
cussed above, I respectfully agree with the 
learned Judge Mr. Tookey, Q.C., in Pussy 
Galores case when he said in 1967 RPC 
26o at p. 269 that the foregoing inter- 
pretation of the Act appears to me to be in 
conformity with the general tenor of the 
Act which does not anywhere contem- 
plate legitimate use of a registered trade 
mark otherwise than by the registered pro- 
prietor or by a registered user” I come to 
the same conclusion on a reading of the 
Indian Act To permit other lands of 
agencies apart from the agencies of a regis- 
tered user or assignment of the trade mark 
to a company to be formed or in cases of 
permissible assignments under the statute, 
the Indian trade mark law does not recog- 
nise any other common law of agency, for, 
to do so would be to permit traffic in trade 
mark and to introduce person who will be 
beyond the control of the trade mark autho- 
rities in India. The^ words ‘agent or ser- 
vant’ in Pussy Galore’s case obviously mean 
one who is truly in fact and in law an 
agent or a servant. A principal or a master 
certainly need not do everything by his 
own hands but may employ a servant or an 
agent to do the work for him, and in case 
or a company or corporation who is the 
principal or master, it must necessarily act 
through a servant or agent But neither in 
fact nor in law Geoffrey Manners and Co. 
Ltd. is a servant nor an agent of the res- 
pondent American Company. 

64. It is necessary to point out here that 
Bostitch’s case, 1963 RPC 18S, was also dis- 
tinguished in Pussey Galore’s case, 1967 
RPC 265, where at p. 26.7 the Registrar 
to Trade Marks there observed: 

"Mr. Began referred me to the judgment 
in Bostitch Trade Marl; 1963 RPC 183. 
But this case, the facts of which are very 
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will not destroy the distinctiveness of the 
mark in relation to that proprietor. It does 
not in my view have any bearing on the 
construction of Section 1 7 (1) relating as it 
does to an application to register a mark. 
This observation marks the crucial distinc- 
tion in this case Boshtch’s case had fum- 
ed on the question ultimately of deception 
and confusion and it was held that there 
was no deception or confusion, because the 
goods were expressly notified to be of the 
origin belonging to the registered proprie- 
tor That was the real ratio of that deci- 
sion. Boshtch’s case, 1963 RPC 183, was 
not a decision at all on the expression “by 
him’ used in Section 17 of the UJL Trade 
Marks Act of 1938 and comparable to S 18 
of the Indian Trade and Merchandise Marks 
Act of 1958 In fact. Pussy Galore’s case 
followed the settled authorities in Re John 
Batt and Co , (1899) 16 RPC 411 and Re. 
Ducker’s Trade Mark, (1923) 45 RPC 397, 
on this point I see no reason to depart 
from that view in the present appeal before 
me 

G5. In Bowden’s Trade Mark case, re- 
ported m (1913) 30 RPC 580, the Court 
decided that both the trade marks should 
bo removed from the register as not being 
distinctive and as being calculated to de- 
ceive Is not a case which Is directly rele- 
vant to thopoint in issue m this appeal be- 
fore me This was a decision on the old 
U.K. Trade Marks Act of 1905 tod was 
not concerned with the question of bona fide 
intention of the proprietor himself to use 
the trade mark. 

66. Mr. Das on behalf of the respondent 
American company drew my attention to the 
decision of the House of Lords in Aristoc 
Ltd. v. Rysta LhL, 1945 AC 68 The point 
of decision of that case was that a mark 
used on or m relation to goods to indicate 
the fact that they had been “repaired” by a 
particular person Is not a trade mark within 
the definition of Section 63 (1) of the UJC. 
Trade Marks Art of 1938 and was accord- 
ingly not registrable under the provisions of 
that Act. I fail to see how Anstoc’s case 
has any application to .the facts 
of the present case- Anstoc’s case no 
doubt has discussion about “course of 
trade” but that is not the point raised 
on the interpretation of Sections 18, 
45 or 43 of the Indian statute On the 
other hand, there, as Viscount Maugham 
indicates at p 87 of the report, the word 
‘Rysta’ nearly resembles the sound ‘Aristoc’ 
and that if it is admitted in the register and 
used in respect of stockings, it was likely 
to deceive or cause confusion. 

67. Mr. Gmwalla, learned fnnlor follow- 
ing Mr, Das, made an attempt to disting- 
uish Pussy Galore’s case, 1967 RPC 265. 
His two submissions are first that Sec. 29 (1) 
of the UJL Trade Marks Act of 1938 was 
not a “dispensation” of Section 17 'as ob- 
served by the learned Judge Mr Tookey, 


QC, whose observations I have already 
quoted above and his second submission is 
that Section 28 of the U.K. Act was not 
prospective but retrospective. Valiant as 
these efforts of Mr. Gmwalla are, I do not 
think they make any difference on the deci- 
sion of this appeal or on the correctness 
of the decision in Pussy Galore's case I 
have already indicated the difference be- 
tween the English law and the In dian law 
on the basis of Section 29 (1) (b) of the 
UJK. Trade Marks Act, 1938, and the 
Indian law on the subject. The fact that 
Section 28 (2) of the U.K. Trade Marks Act, 
1938, Is retrospective and not prospective 
does not also help Mr. Gmwalla. All that 
It says is that the permitted use of a trade 
mark shall be deemed to be use by the 
proprietor thereof The sections of an Act 
have to be read as a whole and not piece- 
meal stage by stage. 

68. For the reasons stated above and on 
the authorities discussed, I am of the opi- 
nion that the respondent American Company 
at the time of registration in 1951 of its 
trade mark *Dristan‘ had no bona fide in- 
tention of using the trade mark by itself 
within the meaning of Sechon 18 (1) of the 
Trade and Merchandise Marks Act 1958, 
read with Section 46 (1) (a) thereof and I 
hold accordingly. It necessarily follows 
that under Section 46 (1) the trade mark 
*Dnstan should be taken off the register on 
the grounds stated in sub-clause (a) of Sec- 
tion 46 (1) of the Act 


69. The second part of Section 46(1) (a) 
of the Trade Marks Art raises the further 
question whether there has been bona fide 
use of the trade mark in relation to those 
goods, by the proprietor of the mark *Dnj- 
tan’ “for the time bemg up to a date one 
month before the date of the application”. 
As already indicated by me, both the tests 
are conjunctive In other words, there 
must be both (a) a bona fide intention by 
the proprietor himself to use the mark ana 
that fb) it shall be used for that particular 
period. I have already held that the res- 
pondent American Company has failed in 
the first test of the statute That is enough 
for the ’purposes of this appeal. 


70. I shall, however, deal with the other 
question under Section 46 (1) (a) of the 
Trade and Merchandise Marks Act, 1058, 
relating to the question whether there has 
been a bona fide use of the trade mark in 
relation to those goods by the proprietor for 
the time being up to a date one month 
before the date of the application because 
that was argued at length from the Bar. 


71. The application for rectification by 
the appellant was made on or about April 
13, 1961. There is to be, therefore^ use 
for the time bemg “up to one month” be- 
fore that date on the application withinthe 
meaning of S 40 (1) (a) of the Act. That 
fixes the time as March 13, 1961. What 
Is to be found Is that there has been uso 
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of the trade mark up to a time prior to 
March 13, 1961. The fact is that the goods 
under the trade mark “Dristan’ were intro- 
duced into the market on October 22, 1961. 
In paragraph 6 of the affidavit of Madan 
Gopal Maheshwari, the Director of Geoffrey 
Manners and Co. Ltd., filed on 21-4-1962, 
it is stated that “on 22-10-1961 my com- 
pany introduced into the market in India 
medicinal preparation under the trade mark 
“Dristan’. Prima facie, _ therefore, this 
second test is also not satisfied by the res- 
pondent American Company. If the goods 
were not introduced into the market in 
India before 22-10-1961, then it cannot ob- 
viously be said that there has been _ “bona 
fide use of the trade mark in relation to 
those goods” within the meaning of Sec- 
tion 46-A of the Trade Marks Act 


72. "What is being said on behalf of the 
respondent American Company in this re- 
gard is that there has been “use by sam- 

E les”. It wall be necessary to examine the 
rets on which the respondent American 
Company relies to enable it through the 
samples, to satisfy the test laid down in 
Section 46 (1) (a) of Trade and Merchan- 
dise Marks Act 1958. I have already said 
that the Registrar of Trade Marks in this ap- 
peal relied on the Notes of Official Rulings 
reported in (1944) 61 RPC 148 and. also the 
fact of the samples and medicines imported 
into India and the invoice dated 14-3-1960. 
But he did not express any opinion on this 
point having regard to his views on the 
Other point. I think it will be necessary to 
express an opinion on the point because 
this is a matter which had been directly 
raised and argued in this appeal. It does 
also arise on the actual language and words 
used in the latter part of Section 46 (1) (a) 
of Trade and Merchandise Marks Act, 1958. 


73. I ch nil first examine and scrutinise 
the facts on record appearing in corres- 
pondence. In a letter dated 22-1-1960 
bom Messrs. Geoffrey Manners and Co. to 
lot the respondent American Company, but 
Home Products International Ltd. on <( the 
question of samples it is stated that we 
should continue to receive the samples ot 
your products so that we could study the 
possibilities of developing the same . ihis 
fetter says: “Each unit may please be over- 
stamped — '“samples for test purposes free or 
charge value for custom purposes only". 
Die invoice of Home Products interna- 
tional Ltd., dated 14-3-1960, shows Dnstan 
tablets but sent as “samples sent free or 
charges for test purposes on commercial 
value; value for Customs only . In Octo- 
ber 11, I960 letter Geoffrey Manners and 
Co. Ltd. is repeating its request to the 
Home Products International Ltd. for sam- 
ples free of costs”. The letter of 8-12-1960 
from Geoffrey Manners and Co. Ltd. to 
Home Products International Ltd. speaks ot 
“samples of Phenindamine Tartrate to- 
gether “with “a small quantity of. Phenyl-, 
lephrine Hel” but not of Dristan itself. 


74. That is all the evidence on the point 
of samples. It will be clear from this that 
except the invoice dated 14-3-1960 send- 
ing only three Dristan de-cogestant tablets 
and that only as samples free of charge for 
test purpose and with no commercial value, 
there has been no actual use of even these 
samples in normal trade. No other invoice 
is on record. Except this solitary invoice 
with quantities shown as ‘“three only” for 
Dristan tablets, nothing else appears on re- 
cord. It is expressly said to have been 
sent to enable Geoffrey Manners and Co. 
Ltd. to examine this for testing purposes. 
There is no evidence that these samples 
were distributed among the public or among 
doctors or in the medical profession for use 
on trial. The question or law that arises 
is that on these facts and in these circum- 
stances, can such samples answer the re- 
quirements of law expressed by the words 
oona fide use of trade mark in relation to 
those goods by any proprietor thereof for 
the time being up to a date of one month 
before the date of the application” within 
the meaning of Section 46 (1) fa) of the 
Trade and Merchandise Marks Act, 1958? 
According to the respondent American 
Company, that is enough. Reliance is 
placed on Notes of Official Rulings report- 
ed in (1944) 61 RPC 148. These notes are 
rather cryptic and what they say is that for 
the purpose of resisting an application under 
Section 26 of the U.K. Trade Marks Act, 
1938, for the rectification of the register on 
the ground of non-use" of the mark, the re- 
gistered proprietors (an Australian company) 
tendered evidence that they had, with the 
object of establishing a mark for their goods 
in the U.K. exported thereto certain sam- 
ples in relation to which the mark was 
used. The samples were supplied to an 
associated , company in U.K. in accordance 
with the negotiations for marketing of the 
goods by them. That is all the facts stated 
mere. It appears that in that case the sam- 
ples were actually supplied to the associated 
company and for the purpose of “marketing 
of the goods” and not for the purpose of 
testing in the laboratory and finding out 
the possibility whether they could be manu- 
factured. That is a very crucial question 
of fact on which the decision was given in 
that case and which I am presently going 
to quote. The plain issue is whether or not 
the use in relation to. those samples was 
such as could be called “bona fide use of 
the mark in relation to the goods” as used 
in paragraphs A and B of S. 26 (1) of tho 
U.K. Trade Marks Act of 1938. On that, 
the Registrar Sir . Frank Lindley gave the 
following ruling: — 

“Further, use in relation to these samples 
was, I think, use in the course of trade 
within the meaning of • Section 4 and Sec- 
tion 68 (1) and (2) of the Act - It is not, in 
my view, necessary for this purpose that 
the goods on or in relation to which the 
mark is used shall he goods that are them- 
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selves bemg at the time directly offered for 
sale in this country. It is enough, it seems 
to me, if the mark is used upon, or in physi- 
cal or other relation to, samples which are 
supplied by the proprietors of the trade 
mark to another firm with a view to obtain- 
ing some channel, such as an agency or 
wholesale purchase, for the supply of goods 
to this market." 

75. Now, this ruling is a very limited 
ruling with many qualifications. No doubt 
it says that the samples need not be directly 
offered for sale, that is the point on which 
the respondent American company relies 
But the fact remains that there are other 
qualifications of this ruling. The dominant 
qualification that this r uling indicates is 
that it must be a sample which is supplied 
by the proprietor of a trade mark to another 
with a view to obtaining some chann el. 
That channel is illustrated to be an agency 
or wholesale purchaser for the supply of 
goods to the market. Here there is no 
agency. Here Geoffrey Manners a n d Co. 
Ltd. is neither an agent nor a wholesale 
purcl laser within the meaning of that r ulin g. 
Secondly, tins ruling is based on the speci- 
fic Ss 4 and 68(1) and (2) of the U.K. 
Trade Marks Act of 1938. The expression 
there was *m the course of trade. The 
actual language used in Section 68 (2) of 
the U.K. Trade Marks Act, 1938, speaking 
of use of a mark, expressly refers to the use 
“in relation to goods s h a l l be construed as 
references to the use thereof upon, or in 
physical or other relation to goods . The 
same appears in Section 2 (2) (a) and (b) 
of the Indian Trade and Merchandise Marks 
Act, 1958. It is necessary to remember that 
Section 46 (1) (a) of the Indian Trade and 
Merchandise Marks Act, 1958, refers to 
use of trade marks after registration and not 
before. It is dealing with the question of 
striking off a trade mark which fa already 
on the register. A trade mark which fa al- 
ready on the register, therefore, has to be 
understood m that fight when construing 
the words "bona fide use of the trademark 
in relation to the goods by any pr o prie t o r 
thereof for the time being up to a date one 
month before the date of the application". 
The words "bona fide use" mean that the 
use most be bona fide in relation to these 
goods and it must be a trading use and 
not a mere experimental use for experi- 
mental purposes which may or may not 
lead to a trading channel. The more cru- 
cial fact fa that only three samples or a few 
samples sent to Geoffrey Maimers and Co. 
Ltd- only once do not in my view satisfy 
the legal requirement of "bona fide use" in 
relation to the goods within the meaning 
of that expression in Section 46 (1) (a) of 
the Indian Act. Indeed, in my view it fa 
no 'use’ at all within the meaning of that 
section when post-registration use is under 
challenge to strike off the mark from the 
register. The reason fa that for testing 
purpose these samples need not have used 


any trade mark at alL Testing these tab- 
lets to explore the possibilities of their manu- 
facture in India need not have carried any 
trade mark at all. I am, therefore, satis- 
fied that the present facts in the appeal be- 
fore me do not come either within the facts 
or the principles of the Notes of Official 
Rulings, 1944 (A), reported in (1944) 61 
RPC 148, or within the meaning of “use 
in Section 40 (1) (a) of the Indian Trade 
and Merchandise Marks Act, 1958. 

70. I am not to be understood as saying 
that samples under no circumstances can be 
bona fide use of the trade mark in relation 
to the goods within tho meaning of Sec- 
tion 48 (1) (a) of the Indian Trade and 
Merchandise Marks Act, 1958 They cer- 
tainly can be in an appropriate case on 
appropriate facts which establish the bona 
fiae use. Here on the facts, m my judg- 
ment, the samples do not amount to “use . 

J, therefore, hold that the respondent Ame- 
rican Company does not satisfy the second 
test also under Section 46 (1) (a) of the 
Indian Trade and Merchandise Marks Act, 
1958. My int er p r e ta tion fa based on the 
fact that this fa not a pre-registration situation 
but a post-registration user. It must always 
bo borne in mind that bona fide use of 
trade mark in relation to tho goods when 
attempted to bo proved by use of stray sam- 
ples has some inherent difficulties Bona 
fide use of the trade mark m relation to 
the goods means the normal bona fide use. 
Sample must, therefore, establish that it was 
a sample used in relation to the goods and 
that bona fide but when samples are used 
for testing for man u fa cturing, then the 
fact that such testing samples when sent 
bore the trade mark on the samples," seems 
to me to be entirely Irrelevant and does not 
amount to a bona fide use of the trade 
mark. If. on the other hand, the samples 
are introduced and used for distribution 
either by the agent or by the prospective 
producer to establish a trade channel, to 
indicate that the use of the trade mark was 
necessary to establish the origin of the 
goods and making It known as to whom the 
goods belonged, then it fa and can be bona 
fide use. Samples can be used in diverse 
ways. The nature, quality and purpose of 
samples are, therefore, major determining 
factors in holding whether in a particular 
case the sample can be taken to be "bona 
fide use of the trade mark in relation to 
the goods," within the meaning of Section 
46 (I) (a) of the Statute in India. 

77. Some arguments were advanced od ► 
behalf of the appellant about some of tho 
wo rds like Dristan, Bistan and also Tristme 
and tho likely deception or confusion in tho 
markets. It fa not necessary to discuss the 
question In the view that I have already 
taken. In support of this branch of the 
argument it has been submitted that Cre- 
tan is in tablets while others are fa capsules 
or ampules. 
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Mac. Laboratories v. American Home Products (Mukharji J.) [Pis. £8-81] CaL 859 
Reference is made to the decision of trade marie on payment to the American 


the Pianotist Co. Ltd., reported in (1906) 23 
774 dealing with the confusion be- 
tween xtfeola” and “Pianola” where Parker 
J. at p. 777 observed: “That limitation is, 
reading it shortly and generally, that he is 
not allowed to register any goods having 
such resemblance to a trade marie already 
on the register as to be calculated to de- 
ceive”. It was held there by Parker J. at 
p. 77S that “having regard to the nature of 
the customer, the article in question and 
the price at which it is likely to be sold, 
and all the surrounding circa instances, no 
man of ordinary intelligence is likely to be 
deceived” On the other hand, reference 
for the appellant was made to die Supreme 
Court decision in Durga Dutt Sharma v. 
Navaratna Pharmaceutical Laboratories, AIR 
1965 SC 980 and the observations of 
Iyengar J. at p. 990 to the following 
effect; — t 


“Expressed in another way, if the essen- 
tial features of the trade mark of the plain- 
tiff have been adopted by the defendant, 
the fact that the get-up packing and other 
writings or marks on the goods or on the 
packets in which he offers his goods for 
sale show marked differences, or indicate 
clearly a trade origin different from that 
of the registered proprietor of the mark 
would be immaterial; whereas in the case 
of passing off, the defendant may escape 
liability if he could show that the added 
matter is sufficient to distinguish goods 
from those of the plaintiff.” 

79. In the view that I am taking, it is 
not necessary to discuss or decide the ques- 
tion of alleged confusion between (1) Dris- 


the prior registered mark Bistan 
the subsequent mark Tristine, now 
Tris tina as the proposed mark for registra- 
tion of the appellant. It may he recorded 
here that Bistan, although has used an affi- 
davit supporting the appellant, never took 
any steps either at the time of registration 
of Dristan. or even thereafter for alleged 
confusion or deception, 

80. What remains now to examine is the 
effect of the agreement between the 
respondent American Company, American 
Home Product Corporation and Geoffrey 
Manners and Co. Ltd. dated 18-10-1961. 
This is the agreement by which Geoffrey 
Manners and Co. Ltd. has agreed to become 
the registered user of the trade mark Dris- 
tan. The very first clause of this agree- 
ment says that "subject to the conditions 
and restrictions contained in the agreement; 

- the American Company grants to the Indian 
Company non-exclusive right to use the 
trade mark”. The second clause declares 
that Geoffrey Manners and Co., the Indian 
Company, agrees to become the registered 
user of that mark. There is no royalty or 
other remuneration payable by the Indian 
company to the American company by this 
agreement The Indian company shall not 
have the right to acquire the title of the 


company. The agreement is determinable 
on giving three months’ notice. By this 
agreement made on 18-10-1961, the Ame- 
rican company agreed to appoint the 
Indian company^ as the “registered user”. 
That being so, it has elected upon the 
course. In fact, even before the Indian 
company was registered as an would-be 
registered user , attempt was made to 
describe Geoffrey Manners and Co. Lid- 
as the “registered user”. 


, . v — - . It is on record 

Iiere _ m this appeal that an advertisement 
issued in the Times of India dated 25-10- 
1961 stating that Geoffrey Manners and Co. 
Ltd. was the registered user immediately 
after this agreement of 18-10-1981 was 
signed. It is significant to note that this 
agreement of 18-10-1961 does not state or 
declare that the present arrangement of 
using Geoffrey Manners and Co. Ltd. will 
continue after the signing of the agreement 
There is no reservation of that right If 
the application as registered user were to 
succeed, then t hat would have retrospective 
effect and the agreement would have ope- 
rated from 18-10-1961 and that would have 
created a situation from 18-10-1961 until 
the date of registration of Geoffrey Man- 
ners and Co. Ltd. as a registered user. The 
Indian company then would have been 
working the trade mark Dristan both in its 
capacity as an unauthorised agent not recog- 
nised bv the Indian Trade and Merchandise 
Marks Act as well as an authorised register- 
ed user under the Indian Trade and Mer- 
chandise Marks Act. I do not think that 
the respondent American company can ride 
both the horses at the same time and it has 
to choose which course to follow. It has 
chosen the course that it will have the 
Indian company as the "registered user 7 ’. 
It cannot then in the same breath say that 
the Indian company could also be a user 
otherwise. It is significant to note here in 
this connection that the Government permis- 
sion or licence by which Geoffrey Manners 
and Co. Ltd. is now said to be manufacturing 
Dristan in India was given under Industries 
Development and Kegulation Act, 1951, 
under which Geoffrey Manners and Co. Ltd. 
sought the Government’s permission. The 
permission of the Government of India to 
manufacture Dristan tablets was given on 
certain conditions among which one was 
that toe product would be marketed with 
the trade mark already in use or even with- 
out any trade mark. The scope for traffick- 
ing in trade marks is, therefore, clear even 
under that condition for the tablets could 
be manufactured without the trade mark of 
the proprietor and that by some kind of 
private arrangement between the American 
company and the Indian company without 
the control of the Indian authorities under 
the Indian Statute. 


81. L therefore!, hold that the appellants 
have succeeded in establishing their case 
under Section 48 (1) (a) of the Trade and 
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Merchandise Marks Act, for the removal of 
the trade mark Dristan from the Tndian 
Register That registration, in my view, 
should not have been made originally on 
the ground because there was no bona fide 
intention by the proprietor to use the mark 
himself within the meaning of Section 18 
of the Trade and Merchandise Marks Act, 
1938, and comes within Section 40 (1) of 
the Act I, therefore, hold that that regis- 
tration was contrary to law under Section 
11 (b) of the Trade and Merchandise Marks 
Act, 1958. 

82. Accordingly, I allow the appeal and 
set aside the order of the Registrar of Trade 
Marks dated the 7th December, 1964 and 
allow the application of the appellant for 
rectification of the register 

83 The appeal is allowed with costs. 
Certified for two counsel. 

GGM/DVC Appeal allowed. 


AIR 1969 CALCUTTA 360 (V 56 C 60) 
BITAYESH MUKHERJI, J 
Basanta Pandey and another. Petitioners 
v. Sudhir Lall Seal and others. Opposite 
Party 

Civil Revn. C No. 3820 of 1964, D/- 
9-8-1968 

Qvil P. C. (1908), O. L IL 13 and O. 8, 
R. 2 — Pica of non-joinder of necessary 
parties — Pica taken vaguely at earlier stage 

— Plea allowed to be raised in Art. 227 
proceeding — . Plea, however, failed on 
merits — (Constitution of India, Art. 227 

— Court not an appellate Court — No 
interference called for) — (Hindu Law — 
Tliika tenancy held by late karta in absolute 
severalty ■ — Tenancy devolves by succes- 
sion and not by survivorship) — (Houses and 
Rents — Calcutta Thika Tenancy Act (2 of 
1949), S. 3 — Thika tenancy held by late 
Karta of joint family in absolute severalty 

— Tenancy devolves by succession — Only 
heirs to be impleaded). 

Two thika tenants Basant Pandey and 
Kanai Pandey, sons of late Ishwar Pandey, 
sought to set aside an order of ejectment 
directed under S 3 Cls (iv) and (v) of the 
Calcutta Thdca Tenancy Act, invoking the 
court's jurisdiction under Ait. 227 of the 
Constitution. They contended that one 
Biswanath, son of Basant Pandey had not 
been impleaded and this defect was fatal to 
the proceedings m that he was one of the 
members of the family representing the 
estate of the late Tliika Tenant The plea 
of non-joinder had been pleaded, though 
vaguely, in the earlier stages of the pro- 
ceedings. The evidence on record showed 
that Basant Pandey had been the Karta of 
the family and that he and his brother 
Kanai Pandey wrote to the landlords asking 
that they were the heirs and that the 
receipts might be Issued in their joint 
names. The landlords acted accordingly 


Held, (1) that the plea of non-joinder of 
necessary parties could be raised at tfie 
appellate stage or in proceedings under Arti- 
cle 227 of the Constitution, since defect 
arising as a result of the non-joinder was an 
incurable one and especially that, in the 
instant case, the plea had been taken at the 
earliest stage of the proceedings. (1843) 8 
Moo Ind App 229 (PC) and AIR 1933 
Assam 193 (FB), Ref (Paras 5 and 6) 

(2) that, however on the facts of the 

case, Biswanath was not a necessary party to 
the eviction proceedings Upon their own 
asking his father and uncle had been treated 
as Thika tenants. (Paras 8 and 10) 

(3) that the rule of survivorship applies 
to joint family property and the thika 
tenancy which was held by the late tenant in 
absolute severalty the rule of succession 
would apply to it and the only heirs in this 
regard were Basant and Kanai Biswanath 
whose father was alive was not on heir. 

(Para 9) 

and (4) that Art. 227 of the Constitution 
did not convert the High Court into a 
Court of appeal, permitting substitution of 
its own judgment, on fact or law. for that 
of the subordinate tribunals. There was 
nothing in the case which warranted inter- 
ference under Art 227 of the Constitution 
with the decision of the Court below. 

(Para 8) 

Cases Referredi Chronological Paras 
(1933) AIR 1953 Assam 193 (V 40)= 

ILR (1953) 5 Assam 320 (FB), 

Chandra Mohan Saha v. Union 
of India "*'0 

(1843) 3 Moo Ind App 229 = 6 Sutir 
WR 43 (PC), Dhunn Das Pandey 
v ML Shama Soondan Dibiya 4 

Ranjit Kumar Banerjee, for Petitioners, 
Taraknath, for Opposite Parties 

ORDER, The two thika tenants, Basant 
Pandey and Kanai Pandey, sons of late 
Ishwar Pandey, have obtained this rule 
under Article 227 of the Constitution for 
setting aside an appellate order of affirm- 
ance, by which their eviction has been 
directed under Section 3, Clauses (iv) and 
(v), of the Calcutta Thika Tenancy Act, 2 
of 1949. Clause (iv) makes a thika tenant 
liable to ejectment from his holding, inter 
alia, on the ground that the land is required 
by the landlord for the purpose of building. 
Likewise, Clause (v) maxes a thika tenant 
liable to ejectment on the ground, amongst 
other things, that he has failed himself to 
occupy a major part of the holding for 
more than six consecutive months 

2. Mr. Ranjit Banerjee, appearing in 
support of the rule, does not press the point 
grounded on Clause (v) He does not, not 
because it lacks substance, as he says, but 
because it will be futile, in view of the 
findings of fact that all the essential ingre- 
dients to bring the case under Clause (v) are 
there- (i) means of the landlords, (ii) a plan 
Of the building to be, and (in) need of the 
landlords for building — findings, ho con- 
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cedes with his usual fairness, he cannot 
assail in an application under Art 227 of the 
Constitution. But, he concludes, even such 
findings cannot talce the landlords opposite 
party far, as the lis is bound to fail for an 
inherent and incurable defect; non-joinder 
of a necessary party, namely, Biswanath, 
son of Basanta Pandey, one of the two peti- 
tioners before me, as also non-issue of 
ejectment notice upon him, they all father, 
son, uncle Kanai and others — constituting 
a f ami ly governed by the Mitakshara law. 
Such then is the only point : defect of 
parties : I have been called upon to decide. 

3. The learned appellate tribunal is pre- 
sented with this point too. But he dismisses 
it on the ground that nowhere in die written 
objection the two thika tenants, now the 
petitioners before me, qua opposite party 
in the trial forum, specify the name of 
Biswanath as a necessary party, denying 
thereby an opportunity to the landlords, the 

E etitioners there and the opposite party 
ere, to meet such case at the trial Ail 
they do is to indulge in “liquid” averments 
that the lis is bad for non-joinder of neces- 
sary parties, or that the notice of ejectment 
is bad at law, served as it has not been to 
all representing the estate of the original 
thika tenant, late Iswar Pandey. The learned 
tribunal of appeal therefore, concludes that 
a vague pleading as this is no pleading, and 
beneath its notice too. 

4. The learned appellate tribunal has 
presumably at the back of its mind the 
principle of Order 8, Ride 2, of the Proce- 
dure Code (5 of 1908), which prescribes 
inter alia that the defendant must raise by 
his pleading all matters which show the 
suit not to be maintainable, and all such 

f rounds of defence as, if not raised, would 
e likely to take the opposite party by sin- 
prise; no less the principle of Order 1, 
Rule 13, which enjoins an objection as to 
non-joinder of parties to be taken at the 
earliest possible opportunity, failing which 
such objection shall be deemed to have 
been waived. Mr. Ranjit Barieijee contends 
that an approach, as the one the appellate 
tribunal makes, can hardly be availing in 
an action in ejectment or, say, in a suit for 
partition. And he cites two authorities, one 
of which is an ancient decision of the Judi- 
cial Committee of the Privy Council: 
Dhurm Das Pandey v. Mt. Shama Soondari 
Dibiya, (1843) 3 Moo Ind App 229 (PC). 
That was a case "of a very intricate and per- 
plexing nature,” making it “utterly impossible 
to explain all the facts that appear in evi- 
dence . And what happened, amongst 
other things, was “that, pending the suit, an 
act of adoption was executed by the Res- 
pondent (the plaintiff mother), whereby the 
whole property was divested frorn^ the 
mother and vested in her adopted son”. An 
objection on that score was taken for the 
first time before the Board. It was said that 
the decree put the respondent in possession, 
in her own right, of that which was 


divested from her by the act of adoption. 
Lord Campbefi, delivering the advice of 
me Board, met this objection in two ways. 

“No objection was made in either of 
ttose Courts (the Zillah Court and the Sud- 
der Dewanny Court) that proper parties 
were not before the Court If such an 
objection had been made, it might have 
been removed, and I think it is a safe 
maxim for a Court of Appeal to be gov- 
erned by — • that an objection, which, if 
taken, might have been cured, and which 
has not been taken in the Court below, 
shall not be taken in the Court of Ap- 
peal.” 

Second: the decree, "not very skilfully 
framed”, be considered as a decree putting 
the^ respondent in possession as the adopted 
son’s guardian and trustee. 

5. What concerns, the lis on hand is the 
first answer given by their Lordships: Do 
not allow to be taken in the Court of 
appeal (and necessarily still in a court 
exercising only its power of superintendence 
as I am doing, falling far, far short of an 
appeal) an objection, which, if taken in the 
primary court, might have been cured. 
Naturally Mr. Ranjit Banerjee relies on it 
and submits that the objection he has taken 
was incapable of being cured. The hands 
of the clock would not have gone back, and 
non-service of a notice of ejectment upon 
Biswanath, prior to the lis in ejectment, is 
beyond repair or cure. I am clear in my 
mind that this contention is sound and 
should receive effect. But whether or no it 
will give the petitioning thika tenants what 
they want is another matter. (More of which 
hereafter in paragraph 7 et seq. infra.) 

6. The other authority is a Pull Bench 
decision of the Assam High Court: Chandra 
Mohan Saha v. Union of India, AIR 1953 
Assam 193 (BIB), where the law laid down 
is: “Rule 13 (of Order 1) °°°has no appli- 
cation to a case where a necessary party to 
the suit is not before the court and no 
effective decree can be made in absence 
of such a party. The suit in such cases is 
inherently defective and the point can be 
taken at any stage provided no new facts 
have to be alleged or proved.” 

No new facts have to be proved here. That 
Biswanath is a son of Basanta, members all 
of a family governed by the Mitakshara 
family, has been proved. So, . Mr. Ranjit 
Banerjee is entitled to raise the point of 
non-joinder of Biswanath and non-service 
of tne notice of ejectment upon him. And 
then, a point as this was in fact raised before 
both the tribunals below. Hence, Mr. 
Banerjee is entitled to raise it all the more. 
Thus, in view of all that goes before, the 
stance the appellate tribunal takes — a 
stance Mr. Banerjee makes a grievance of, 
and legitimately too — cannot be support- 
ed betraying as it does an error apparent 
on the face of the record, provided, of 
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course, Biswanath can be regarded as a 
thika tenant and little more going unrepre- 
sented in the lis on hand, 

7. But can ho be so regarded: can it be 
said that such a one, Biswanath, goes un- 
represented m the lis right from the primary 
forum to this Court, and even earlier, in 
the matter of service of ejectment notice? 
These are the two questions which Mr. 
Tara k nath Rot, appearing for the opposite 
party landlords, raises and invites me to 
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answer in the negative, on the basis ol 
material of undoubted authenticity on re- 
cord, One class of such material consists ol 
99 rent-receipts, exhibits A — -A (98), from 
September 20. 1942 (exhibit A) to Decem- 
ber 1, 1959 (exhibit A/33), arranged in 
chronological order, on the whole, with a 
little break here and there. Of so many, 
only six are m the names of Basanta and 
TTnnat, the two petitioners before me. They 
are — • 


81. No. 

(1) 

Data of receipt 
(2) 

Month for 'which rout paid. 

(8) 1 

Exhibit number. 

! (4) 

1 

2.4-1959 

February 1957 

A (91) 

a 

2-4-1959 

March 1957 

A (95) 

B 

1-8-1959 

May 1957 

A (96) 

4 

1-&1959 

Jane 1957 

A (07) 

0 

1-114959 

August 1957 

A (98) 

6 

1-124063 

September 1957 

A (88) 


The rest of the rent receipts right from 
September 26, 1942, {evincing payment of 
rent for July and August 1942) up to April 
2. 1958, (evincing payment of rent for 
November 1950) are all in the name of 
Ishwar Pandey, admittedly the original 
thika tenant, and the solo tenant too. 

8. Mr. Roy wants mo to consider these 
rent-receipts, and very rightly too, with the 
letter dated February 0 1959, exhibit 8, 

over the signatures of the two petitioners 
before me, to the address of the landlords 
opposite party. By this letter they tell the 
landlords that their father, Ishwar Pandey, 
"died a few years ago leaving us (Basanta 
and Kauai) as his hens”. So, mutation of 
their two names in the shensta of the land- 
lords is prayed for; is prayed for too tho 
issue of daxhilas (rent-receipts) in their 
joint names That is why the dakhilas did 
issue so from Apnl 2, 1959, some ten 
years after their father's death, as they say. 
Ergo, without more, the conclusion appears 
to bo ineluctable that tho two petitioners 
before me are the only two recorded ten- 
ants in the books of the landlords, and on 
their own prayer too. Who else will the 
landlords, therefore, sue except these two 
recorded tenants? Who else wul they serve 
their notice of ejectment upon except upon 
just these two tenants? So, it very much 
looks that tho two petitioners have thrown 
a garotter round their necks by having 
written tho letter they did on February 6, 
1959, the more so, because of the follow- 
ing admitted facts. 

One, KanaL tho 3rd witness for the oppo- 
site party before tho Thika Controller, him- 
self an opposite party and now one of the 


two petitioners before mo, admits to haro 
signed that letter, exhibit 8. 

Two, ho admits too having waited on 
the landlords presumably along with his 
brother Basanta, tho other petitioner before 
me. 

Three, such evidence in chief apart.- ho 
admits On O 

"Myself and my brother (Basanta) are 
tenants in respect of tho suit property", — 
demonstrating, so to say, that truth has 
inadvertently come out from his mouth, 
Such illuminating evidence defies the ex- 
planation sought to be put upon It. that it 
does not negate Biswanath having been a 
tenant too. Why not say so then, on such 
a vital matter raised by yon, and why say 
then that you two are the two tenants? 

Four. Biswanath’s year of birth is put 
forward as 1944 by Biswanath himself, the 
4th witness of the thika tenants, whereas 
the year of death of Ishwar Pandey is said 
to bo 1949- vide the cross-examination of 
Basanta, the second witness for the thika 
tenants, and himself a thika tenant Tho^ 
Biswanath was bom some five years ahead 
of Iswaris death. Still on February 6, 
1959, ten years after Ish war’s death and 
some fifteen years after Biswanath s birth, 
his father ana unde, Basanta and Kanab 
respectively, wrote to the landlords thal 
they were the only heirs of Ishwar and that 
their names might be mutated. I, there- 
fore, said, at the risk of repetition, without 
more, there is no escape from the conclu- 
sion that the two petitioners before me art 
the two thika tenants- Biswanath is not roe 
such. At all events, there is, in the condo- 
sioa come to by tho Appellate Tribunal on the 
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Soot of material he had had put before him, 
no error apparent on the face of the record, 
or the like, which alone can give me inns' 
diction to interfere with the order complain- 
ed of, let alone the question whether or not 
I should act at all in the exercise of my 
jurisdiction, even if there is such an error. 
Sure enough. Article 227 does not convert 
| this Court into a Court of appeal, permitting 
substitution of its own judgment^ on fact or 
law, for that of the subordinate tribunals. 
I see no grave dereliction of duty nor any 
[flagrant abuse of the fundamental principles 
of law, resulting in the miscarriage of jus- 
tice. Where then is my power to interfere? 

9. But, Mr. Banjit Banerjee contends, 
there is a little more which tilts the con- 
jdusion in favour of the petitioning thika 
(tenants. Does not a thika tenant include, 
my the very definition in Sec. 2, Clause 5, 
of the Calcutta Thika Tenancy Act, 1949, 
asks Mr. Banerjee, his successors-in-interest? 
It does. So what? The mode of devolu- 
tion of this property, under the Mitakshara 
Law, applicable here, is, therefore, by sur- 
vivorship, concludes Mr. Banerjee, with 
Biswanath (the grandson) as an heir of Ish- 
war upon his death in 1949. To that the 
answer is: the rule of survivorship applies 
to joint family property, which the thika 
l tenancy here is not. It was the separate 
property held in absolute severalty by the 
last owner, namely, Ishwar. Therefore, the 
rule of succession, not the rule of survivor- 
'ship, governs the devolution of such pro- 
perty. Hence, Basanta and Kanai are the 
only two heirs of Ishwar, as they stated 
[truly enough in their letter of February 6, 
'1959: Exhibit 8. Biswanath, whose father 
is alive, is not one. See Article 24, p. 83, 
Mulla’s Hindu Law, 13th Edn. So I hold, 
'rejecting Mr. Banerjees contention. 

10. Now remains die question of Biswa- 
nath (assuming him to be an heir) going 
unrepresented in the list, or to go a little 
more, not having been served with the 
notice of ejectment. That Basanta is the 
karta of die family in his own adm i ssi on, 
on cross-examination. True it is that the 
landlords’ petition before the Thika Con- 
troller does not state in express terms that 
he is being proceeded against as karta. 
(What though that is so? The fact re main s 
that he is the karta. On March 19, 1962, 
when the lis was instituted, Bisw ana t h was 
either a minor or had just ceased to be of 
prmngfi- If a min or, who would act more 
in Ins interest in the lis than his father 
Basanta? If just a major, his consent is 
plnin to he seen. He does not say in. his 
evidence that his father’s interest is inimi- 
cal to his. He says instead: 

"I live with my fader. My father is the 
karta of the famil y. I have same interest 
with my father in the suit property.” 

On such, consideration too, non-joinder of 
Biswanath in the notice of ejectment and 
in the lis also cannot stand between the 
landlord’s opposite party and suc- 
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cess they have earned so far. To sue the 
karta, in the circumstances, is to sue all 
members of the family. First and last, this 
is a singularly unfit matter for interference 
under Article 227 of the Constitution. 

11. In the result, the rule fails and do 
stand discharged. 

No costs. 

TVN/D.V .C. Petition dismissed. 


AIR 1969 CALCUTTA 363 (V 56 C 61) 
A. N. KAY AND S. K. MUKHERJEA, JJ. 

Jagannath Gupta and Co. Private Ltd., 
Appellant v. Mulchand Gupta, Respondent 

A.F.O.O. No. 96 of 1968, D/-26-7-1968, 
from judgment and order of Datta. J. D/- 
23-4-1968. 1 

(A) Companies Act (1956), S. 483 — 
Order made in matter of winding up in 
order to be appealable under Sec. 483 does 
not have to satisfy test of judgment within 
meaning of CL 15 of Letters Patent — Any 
order made in winding up is appealable 
under S. 483 unless it is merely procedural 
order not affecting rights of parties — Held, 
order refusing stay of winding up is order 
in matter of winding up and is appealable: 
(1966) 70 Cal WN 516, held, not good law 
in view of AIR 1965 SC 507; Case-law 
Ref. — - (Letters Patent (Cal.), CL 15). 

(Paras 19,40,41) 

(B) Companies Act (1956), S. 433 — 

Winding up on just and equitable grounds — 
Held, on facts, that respondents application 
for winding up was not motivated by de- 
sire to do justice to company or to see that 
justice was done to shareholders but for 
private reasons, that is, to injure directors 
for acts of omission and commission in 
which respondent himself participated or 
acquiesced — - That, in the circumstances 
respondent should not be permitted to pro- 
ceed with the hearing of the application 
and stay of winding up must be granted; 
Order of Datta, J., D/-23-4-1968 (Cal), 

Reversed. (Paras. 24, 26, 34, 43) 

(C) Companies Act (1956), S. 433 — Order 
for winding up must be confined to 
grounds set out in petition — - Allegations 
and circumstances on date of petition 
should alone be looked into - — On sum- 
mons taken out by company for stay of 
winding up proceedings commenced at in- 
stance of respondent^ the Judge being satis- 
fied that petition was not made bona fide, 
was inclined to grant stay but ultimately 
refused stay on ground that company bad 
suppressed fact of sale of certain property 
after winding up petition was presented — 
Held, stay should have been granted — Fact 
of s u p p ression of alleged sale should not 
have weighed with the Judge, because it 
was beyond scope of petition and sale was 
a disputed transaction (Per Ray, J.). 

(Paras 28, S3) 

IL/LL/E235/68 ~~ 
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(D) Companies Act (1956), Ss. 235, 433 
— Where remedy of investigation has been 
chosen, winding up should not be allowed 
to be pursued. (Para 33) 

Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 772 (V 55)= 

1963-1 Com LT 275, Seth Mohan 
Lai v. Grain Cnacnber LtdL, M ozaf - 
famagar S3 

(1968) 1968-1 Com LT 301 = 72 
Cal WN 117, Mica Export Promo- 
tion Council v. G. C. L. Joneja 
and Sons 29 

(1963) AIR 1968 Mad 1 (V 55) = 

ILR (1967) 3 Mad 227 (FB’), 

Palaruappa Chcttiar v. Rris hna- 
murthy 17 

(1968) AIR 1968 Mad 37 4 (V 55)= 

38 Com Cas 337, Nadar 
Press Ltd. v. N. P S. N Ramiah 
Nadar S3 

(1968) AIR 1968 Pat 280 (V 45) = 

ILK 46 Pat 1292, D C. Mehta v. 
Lakshmipat Singhama S3 

(1967) AIR 196Z Cal 159 (V 54) = 

70 Cal WN 472, Ashoka Market- 
mg Ltd. v. Union of India SI 

(1966) AIR 1960 SC 1707 (V 5S) = 

(1966) 2 SCJ 128, Hannagar 

Sugar Mills Co. Ltd., Bombay V. 

M W. Pradhan B7 

(1966) AIR 1966 Cal 151 (V 53) = 

70 Cal WN 280, New Central Jute 
Mills Co Ltd. v. Deputy Secre- 
tary, Ministry of Finance 81 

(1966) AIR 1966 Cal 319 (V 53) = 

69 Cal WN 767, Ro>al Nepal Air- 
lines Corporation v. Manorama 
Mehar Singh 17 

(1966) 70 CalWN 518 = (1966)88 
Com Cas 485, John Herbert & 

Co Pvt. Ltd. v. Pranay Kumar 
Dutta 15, YL 31,40 

(1965) AIR 1965 SC 507 (V 52) = 

1964-1 SCR 717, Shankarlal Agar- 
wala v. Shankar Lai Poddar 16,17,18, 
19, 36, Si 
39,40 

(1960) AIR 1960 Cal 532 (V 47) = , 

64 Cal WN 861, Mohammed Felu- 
meah v S. Mondal 17 

(1959) AIR 1959 Bom S86 (V 48) = 

ILR (1959) Bom 295, Western . 

India Theatres Ltd. v. Ishwar- 
bhai Somabhai 87 

(1957) AIR 1957 Cal 727 (V 44] = 

61 Cal WN 559, Shorab Mer- , 
wanji Modi v. Mansata Film Distri- 
butors 17 

(1956) AIR 1950 SC 213 (V 43) = 

19o5-2 SCR 1066, Rajahmundry 
Electric Supply Corporation Ltd. 
v Nageshwara Rao SO 

(1956) AIR 1939 Cal 630 (V 43)= 

60 Cal WN 840, M. B. Sirkar and 
Sons v. Powell and Co. 17 

(1955) AIR 1955 Bom 355 (V 52) = 

ILR (1955) Bom 550, BachharaJ 
Factories Ltd. v. Hujee Mills Ltd. 62 


2 Z 


2 2 
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and 


(1953) AIR 1953 SC 198 (V 40) = 

1953 SCR 1159, Ram Ashrumati 
Debi v Rupendra Deb 
(1952) 58 Cal WN 29, In re, Bharat 
Vegetable Products Ltd. 

(1923J AIR 1928 Cal 295 (V 15) = 

ILR 55 Cal 262, Madan Gopal 
Daga v. Sachmdra Nath Sen 
(1917) 1917-2 Ch 71 = 86 LJCh 
424, Moody v. Cot and Hatt 
(1917) 1917-1 KB 488 = 86 LJKB 
257, R. v. Kensington Income-tax 
Commrs ; Ex parte Princes 
Edmond de Potignac 
(1878) 5 Ind App 116 = ILR 3 Cal 
806 (PC), Dorab Ally Khan v. 

Abdool Azeez 

(1883) 24 Ch D 259 = 52 LJ Ch 934, 

In re. Chapel House Colliery Co. 

(1872) 8 Beng LR 433 = 17 Suth 
WR 364, Justices of the Peace for 
Calcutta v Oriental Gas Co. 

(1850) 42 ER 89 = 2 Mac & C 
231, Dalghsh v. Jarvie 
A. C. Mitra, S C. Sen and R. C 
for Appellant; B Das, S B. Mukherp 
N. K. Das, for Respondent 
RAT T : This appeal is from the Judgment 
and order of Datta, dated 23rd April 
1968. 

2. The order was made on the sum- 
mons dated 4th September 1967 taken out 
by J3gannath Gupta and Co, Private Ltd. 
inter alia for the orders first that tho respon- 
dent Mulchand Gupta the petitioner In Com- 
pany Petition No. 158 be res tram ed from 
takmg by himself his servant and agents or 
otherwise any further proceeding upon tho 
said petition whether oy advertising the 
same or otherwise, secondly, that the said 
petition be removed from the file of tho 
proceedings and thirdly, for payment of 
costs. 

3. In support of the summons there Is 
on affidavit or Bidya Bhusan Gupta affirm- 
ed on 4th September 1967. 

4. Mulchand Gupta who preferred the 
Company Petition No 158 of 1967 filed an 
affidavit in opposition affirmed on 13th Nov- 
ember 1967. Bidya Bhusan Gupta filed 
an affidavit m reply affirmed on 20th Nov- 
ember 1967. There are further affidavits 
of Mulchand Gupta affirmed on 27th March 
1968 and of Biaya Bhusan Gupta affirmed 
on 20th Apnl 1968. 

5. Bidya Bhusan Gupta stated In his affi- 
davit m support of the summons that the 
company from its inception carried on busi- 
ness in manganese and iron ore and broker- 
age in Jute, gunny and hessian and that the 
company still continues to carry on the busi- 
ness The further allegations in the said 
affidavit are that the total bank balance to 
the credit of the company’s account as on 
16th August 1967 Is about Rs. 1,30,000. 
The company has been suffering some loss 
in tho business of manganese ore on ac- 
count of restriction by the Governme nt on 
the export of ore and general trade depre*- 
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sion. The capital of the company has not 
teen exhausted. The assets of the com- 
any and. the investments are worth Rupees 
,26,432 and are shown separately in An- 
nexure C to the said affidavit 
_ 6 . In the said affidavit the other allega- 
tions made by Bidya Bhusan Gupta are 
./ that the respondent Mulehand Gupta until 
; 30th April 1966 had been in the employ- 
ment ot the company as an officer at a 
salary of Rs. 700 per month when he volun- 
tarily left and yet between the months of 
'July 1986 and March 1967 he made claims 
against the company for his salary for the 
months of May to August 1966. It is also 
alleged in the said affidavit that Mulehand 
Gupta by a letter dated 8 th October 1966 
claimed partition inter alia of the proper- 
ties at Ranchi Garden House, Bhaironpur 
Agricultural land properties and Guuraoro 
ancestral house and land belonging to the 
estate of the deceased Jagannato Gupta. 

7. It is also alleged in the said affidavit 
that the company had been holding its an- 
nua] general meeting and laying its duly 
audited accounts before the meeting and 
notices were served on all the members. 
The respondent^ it is alleged, all through- 
out had notice of the affairs of the com- 
pany and never raised any objection. 

m i 8 . It is further alleged in the said affi- 
r f davit that on or about 9th August 1966 the 
respondent Mulehand Gupta commenced a 
proceeding before the Regional Director, 
Company Affairs, Calcutta, against the com- 
pany and its directors alleging that the 
company did not hold meetings and that 
no notice of general meeting had been re- 
ceived and that the company did not pay 
dividends and that the company had been 
continuously losing and dissipating the 
shareholders’ assets and that .there was no 
register of shares and shares were trans- 
ferred without transfer deed, that address 
of shareholders and directors was not enter- 
ed, that the directors did not send profit 
and loss account and balance sheets, that 
the directors did not give any information 
about the activity of the company and that 
all the properties of the company had^been 
sold at a considerable loss and Vijoy Kumar 
Saraf alias Gupta, aged 16 years, was admit- 
ted as a director on 4th September 1962, 
that he was not qualified to hold any shares 
of the company, and fin all y that the direc- 
tor submitted a fabricated report of ' the 
company 7 s stock to the Bank of . India and 
the policy of the directors was going against 
the shareholders. 

9 . On 21-7-1967 Mulehand Gupta filed 
; the Company Petition No. 158 and it was 
admitted on 1st August 1967. It is alleged 
that the petition for winding up is not pre- 
sented bona fide but is intended to bring 
pressure on the company and is an abuse 
of process of Court. It is also alleged that 
except the respondent’s group (Mulehand 
Gupta) all other shareholders are satisfied 
fW the winding up of the company will 


be injurious to the interest of the company. 
It is also alleged that the winding up of the 
company will gravely embarrass the direc- 
tors in resisting proceedings before the 
Company Law Board and that charges be- 
tore the Board are identical. 

10 ,. Mulehand Gupta in his affidavit in 
opposition alleged that the company’s im- 
movable properties except premises No. 8 , 
Muriidhar Sen Lane, Calcutta -2 had been 
sold and/or transferred. One of the major 
disputes centres on the allegation in toe 
aOjdavit of Bidya Bhusan Gupta that lagan - 
nath Gupta who held 495 shares bequeath- 
ed 125 shares to Padam Chand Gupta, 230 
shares to Bidya Bhusan Gupta, 65 shares to 
Gopal Krishna. Gupta and 55 shares to 
Debi Prosad Gupta. Mulehand Gupta in 
his affidavit alleged that though toe shares 
were alleged to have been transferred by 
Jagannath Gupta in 1949, toe same was 
not recorded till 1952. Mulehand Gupta 
alleged that toe proceedings were false and 
colourable transactions ana intended to de- 
prive Mulehand Gupta of his right, title and 
interest in the said shares.- Mulehand 
Gupta in his affidavit alleged that the bro- 
kerage business was speculative and that the 
company was practically defunct and toe 
company was in a moribund condition. 
Mulehand Gupta further denied that the as- 
sets were worth Rs. 8,76,432 as alleged. 
With regard to the properties, Mulehand 
Gupta alleged that Bhaironpur Agricultural 
land belonging to the company was trans- 
ferred to Mulehand Gupta’s son Gopal 
Krishna although no such transfer in fact 
took place and thereafter toe property was 
acquired by toe State of Punjab and toe 
compensation moneys had not been credit- 
ed in toe books of toe company. With re- 
gard to toe Guuraoro ancestral house, Mul- 
eband Gupta alleged that the same was 
shown to have been transferred to his son 
on or about 24th March 1958, but, in fact, 
no such transfer took place and toe pro- 
perty still remains registered in the name of 
his son Gopal Krishna Gupta and that toe 
benefit of the property was not enjoyed by 
toe company but by Bidya Bhusan Gupta 
and members of bis family. ’ . 

11. The learned Judge was pleased to 
hold that on toe facts and . circumstances of 
this case the winding up application should 
be stayed but was eventually pleased not ■ 
to stay toe winding up application because 
a certain event was brought to toe notice of 
toe learned Judge while the judgment was 
under consideration. The fact which 
weighed with toe learned Judge in refusing 
the stay was that one of the properties or 
the company, namely, toe Guuraoro building 
and land wnich is No. 18 in the schedule 
of properties to toe memorandum and arti- 
cles of association was sold by toe company 
and the fact of such sale was suppressed 
by Bidya Bhusan Gupta while toe applica- 
tion for stay w'as heard., The application 
for stay was filed in the month of Septem- 
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ber 1967 and tho application was heard by 
the learned Judge on 30th January, 3lit 
January and 1st February 1968 and the 
judgment was reserved. Mulchand Gupta 
affirmed an affidavit on 27th March 1968 
and in that affidavit alleged that in the peti- 
tion for winding up it was alleged that all 
properties except item No 15 described as 
8, Murlidhar Sane Lane, Calcutta, bad been 
sold or transf erred. Mulchand Gupta alleged 
that in the application for injunction made by 
Bidya Bhusan Gupta, the latter stated that 
items 1 to 14 in the Schedule A to the 
memorandum and articles of association bad 
been sold and item No. 17 had been ac- 
quired by the Government of Punjab and 
that the company was still the owner of the 
other properties Mulchand Gupta in the 
said affidavit affirmed on 27th March 1968 
alleged that item No. 16 in Schedule A 
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namely, the Ranchi property was conveyed 
■’ e wife of Bidya Bhusan 


in the name of the v 

Gupta and that item No. 17 m the said 
Schedule A being tho Bhaironpur property, 
had been appropriated to have been trans- 
ferred to Mulchand Guptas son Gopal 
Krishna Gupta although no such transfer 
had taken place and item No. 18, namely, 
Guuraoro property had also been shown to 
have been transferred to Mulchand Gupta’s 
son Gopal Krishna Gupta although no such 
transfer had taken place. In tho affidavit 


in^repl^ affirmed by Bidya Bhusan Gupto 


affirmed on 25th November 1967 on tho 
Judge’s summons dated 4th September 1967 


Bidya Bhusan Gupta alleged that Bhairon- 
pur and Guuraoro properties could not bo 
delivered to tho purchasers and the con- 
veyances m respect thereof were treated as 
cancelled and further that Bhaironpur pro- 
perty was eventually acquired by the Gov- 
ernment of Punjab. Mulchand Gupta in 


^arag^raph 7 of his affidavit affirmed on 27th 


1968 said that he made enquiries 

during the pendency of the winding up 
petition and before the application for in- 
junction was rnxAn tmd came to know that 
Bidya Bhusan Gupta acting on behalf of 
the company had transferred the said pro- 


gCT ty ^to ^Vi|ay Kumar^Cupta alleged ^to be 


__ son of late Madhav Prasad 

Gupta mid the na tu ral son of Bidya Bhusan 
Gupta. In paragaph 8 of the said affidavit 
affirmed on 27th March 1968, Mulchand 
Gupta alleged that he came to know of the 
transfer of Guuraoro pr oper t y on 1st March 
1968 and obtained a certified copy of the 
conveyance on 12th August 1967 and fur- 
ther alleged that the transfer was a false 
colourable transaction. 


12. Bidya Bhusan Gupta affirmed an 
affidavit on 20th April 1968 fn answer to 
Mulchand Gupta's affidavit In paragraph 0 
of the said affidavit, he alleged that the ap- 
propriate deed of conveyance dated 12th 
August 1967 had been retained by the com- 
pany and was never acted upon and the 
property was still dealt with by tho con*' 
panyand the company Is in possession and 
enjoyment thereof. 


13. On these affidavits, the learned 
Judge was pleased to hold that if it bad 
been brought out in the first instance, it 
might have materially affected the position 
in the matter of granting stay. The mam 
consideration of the learned Judge was 
that most of the properties were sold be- 
tween the years 1949 and 1960 and prima 
fame this might not have been the subjot- 
matter of winding up but the transfer , 
which was effected alter the presentation or 
the winding up weighed with the learned 
Judge and, therefore, the learned Judge felt 
disinclined to grant a discretionary order of 
stay of winding up. 

14. There are two questions which call 
for determination. First, whether an appeal 
lies. Secondly, whether there should be a 
stay of the winding up petition. 

15. Counsel on behalf of tho respondent 
contended that an appeal was incompetent 
for three reasons: First, that tho order is 
made m the exercise of inherent power of 
the Court and, therefore, it is not appeal- 
able. Secondly, that the order is not a 
Judgment within tho meaning of the word 
in Clause 15 of the Letters Patent, Third- 
ly, Section 483 of the Companies Act can- 
not be invoked in the present case because 
there is yet no winding up. Section 483 
was construed by counsel for the respon- 
dent to be attracted only where a winding 
up order had been made. Counsel for tho - 
respondent relied on the Bench decision in 
John Herbert and Co. Private Ltd. v. Pia- 
nay Kumar Dutta, reported In (1906) 70 Gal 
WN 516. That was a decision on'' an 
appeal from an order refusing to stay pro- 
ceedings on ft Company Petition No, 22 of 
1965. It was held that in rejecting such 
an application, the Court merely decided 
that there was a prima fade case for en- 
quiry and it could not then and did not In 
feet adjudicate upon the rights of the par- 
ties and therefore It was not a Judgment 
under danse 15 of the Letters Patent, 

, IP. Counsel for the appellant; on ft o 
other hand, contended first that the order 
was not In erercase of inherent power but 
that the order was made In the matter of 
wmding up. Secondly, it was said that the 
order was a Judgment within the meaning 
of the word m Clause 35 of the Letted 
Patent Thirdly, It was said that it was an 
order fa the matter of winding up under 
Section 483 of the Companies Act 
therefore, an appeal was competent Coun- 
sel for the appellant relied on the decision 
of the Sureme Court In Shankarial Ag3> 
wala v Shankarial Poddar, reported In ATS. 
1965 SC 507. , /I 

17. It must be stated at the outset that 
in the Bench decision In John Herbert Com- 
pany's case, (1966) 70 Cal WN 516, there 
is no reference to the decision of too 
Supreme Court In AIR 1965 SC 507. The 
Bench decision proceeded on a consider^ 
ton of the question as to whether an order 
refusing stay is a Judgment within the 
meaning of the word u nde r <3anse 15 «■ 
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the Letters Patent, Counsel for the appel- 
lant relied on the decision of the Supreme 
Court in Rani Ashrumati’s case, reported in 
AIR 1953 SC 198 and Bench decisions of 
this Court in Shorab Merwanji Modi v. 
Mansata Film Distributors, reported in AIR 
1957 Cal 727, Royal Nepal Airline case, 
reported in AIR 1966 Cal S19, in the case 
of M. B. Sirkar and Sons v. Powell and Co., 
reported in AIR 1956 Cal 630, another 
Bench decision in the case of Mohammed 
Felumeah v. S. Mondal, reported in AIR 
1960 Cal 582 and a Bench decision of the 
Madras Hig h Court reported in AIR 1968 
Mad 1 (FB) in support of the proposition 
that a decision refusing stay •would be a 
judgment 

18. It is necessary to keep in the fore- 
front Section 483 of the Companies Act 
which enacts that appeals from any order 
made or decision given in the matter of the 
winding up of a company by the Court shall 
lie to the same Court to which and the 
same manner in which and subject to the 
same condition under which appeals lie 
from any order or decision of the Court in 
cases within its ordinary jurisdiction. In 
Shankarlal Aggarwala’s case AIR 1965 SC 
507, the question for consideration was die 
correctness and legality of an order of a 
Bench decision of this Court refusing to 
confirm a sale by the liquidators of the 
assets of a company which was being wound 
up. Counsel for the respondent laid em- 
phasis on the feature that the decision of 
the Supreme Court was confined to a case 
of a company which had been wound. up. 

I am unable to accept that feature as either 
the ratio of the decision or as having any 
logic or principle in controlling the mean- 
ing of Section 483 of the Companies Act. 
The reasons are twofold: First, the section 
itself refers to any order made or decision 
given. Secondly, orders made or decisions 
given are to be in the matter of the wind- 
ing up of a company. To accede to the 
contention of the counsel for the respondent 
that only after winding up is made, an 
order made or a decision: given in winding 
up will be appealable is to restrict the 
language of the section- 

19. The Supreme Court in Shankarlal 
Aggarwala’s case, AIR 1965 SC 507, refer- 
red to the views of this Court as also the 
views of the Bombay High Court on orders 
or decisions under Section 202 of the 1913 
Companies Act. Section 202 was in the 
same language as Section 483 of the Com- 
panies Ach 1956. With regard to _ the 
meaning of the expression, order or decision 
used in Section 202 of the 1913 Companies 
Act, the Supreme Court accepted the 
Bombay view to be correct, namely, that 
an order or decision in the matter of wind- 
ing up would not be merely procedural in 
character but that it would be an order or 
decision to affect the rights and liabilities 
of the parties. The Supreme Court fur- 
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ther observed that the right of appeal was 
conferred by the first limb of Section 202. 
The first limb of Section 483 of the 1956 
Companies Act is the same as the first limb 
of Section 202 of 1913 Companies Act 
The first limb of the section states that ap- 
peals from order made or decision given in 
me matter of the winding up of a company 
by the Court shall lie to the same Court. 
Therefore, the Supreme Court decision is an 
authority for the proposition that any order 
made or decision given in the matter of 
winding up of a company is appealable. 
After the decision of the Supreme Court 
which is the law of the land the Bench 
decision of this Court will not be of any 
avail to the respondent to contend that ap- 
peal fmm an order of stay of the matter 
of winding up does not lie. The Supreme 
Court decision further held that the second 
limb of Section 202 of the 1913 Act which 
was the same as the second limb of Seo- 
tion 483 of the 1956 Companies Act refers 
to the manner and the conditions subject 
to which. the appeals may be had and the 
second, limb must he construed as merely 
reg u lating the procedure to be followed in 
the presentation of the appeal and of hear- 
ing them, the period of limitation within 
which the appeal is to be presented and the 
forum to which appeal would lie, and not as 
restricting or i mpa iring the substantive 
right of appeal. Therefore, the Supreme 
Court concluded that on the construction of 
Section 202 of the Companies Act occasion 
did not arise to examine the meaning of the 
expression judgment in the Letters Patent 
In the present case the order refusing stay 
of winding up of a company is an order 
made or decision given in the matter of 
winding up of a company. I am, therefore, 
of opinion that the appeal in the present 
case is competent and the decision of the 
Supreme Court settles that question- 

20. In order to appreciate the contro- 
versies as to whether there should he a stay 
or not it is necessary to refer to three broad 
features in the present case. First, that 
the company is really a family concern 
which was started by jjagannath Gupta. 
Jagannath Gupta had four sons: Bidya 
Bhusan, Padam Chand, Mulchand and Bim 
Sen. Bidya Bhusan had a son Madhav 
Prasad who died in 1945 and a daughter 
Bimala who was married to Uina Shankar 
Sharaf. There was a son by that marriage 
and the name of the son was Vijay Kumar 
Sharaf. Vijay Kumar Sharaf was adopted in 
the month of May 1967 by the widow of 
Madhav Prasad Gupta. Mulchand Gupta has 
two sons: • Gqpal Krishna and Indrajit Bhim 
Sengupta haa two sons: Debi Prasad and S. 
Shukla. The second feature is about the dis- 
tribution of shares in this company. The 
capital of the company is Rs. 25,00,000 
divided into 1000 ordinary shares of Rupees 
2,500. The paid up capital is Rs. 25 lakhs. 
The said 1000 ordinary shares were initially 
held as follows : 
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E ) Jagannath Gupta 
) Snmah Bhuran Devi 
I Bidya Bhusan Gupta 
) Padam Chand Gupta 
I Mool Chand Gupta 
Bhim Sen Gupta 
I Krishna Devi 


495 

5 shares 
125 shares 
125 shares 
125 shares 
120 shares 
5 shares 


company were 


The first directors of the 
Jagannath Gupta, Padam Chand * Gupta, 
Bidya Bhusan Gupta. Jagannath Gupta while 
ahve at a meeting of the Board of Directors 
held on 6 September 1949 passed a resolu- 
tion whereby he nominated his successors to 
his 495 shares or bequeathed or transferred 
his 495 shares in the event of his death and 
125 shares were given to Padam Chand 
Gupta, 250 shares to Bidya Bhusan Gupta, 
65 to Gopal Krishna Gupta son of Mulchand 
and 55 snares to Debi Prosad Gupta sou of 
Bhim Sen Gupta The third distinctive 
feature in the present case is that the com- 

E any was formed with 19 properties speci- 
ed m Schedule A to the Memorandum and 
Articles of Association. 


self gave an indemnity to sell one of the 
properties in the year 1960. Secondly, that 
Mulchaiid Gupta suppressed from the Court 
the fact that there was investigation called 
for by Mulchand Gupta by referring the 
matter to the Company Law Board, Thirdly 
it was said that the application for stay was 
of a defensive nature and the application for 
winding up was on the offensive and there- 
fore the principle of suppression would ap- , 
ply with greater ngour in the case of wmd- 
mg up petition than m the case of applica- 
tion for stay. 


21. The learned Judge referred to the 
three features in the present case and as to 
whether the company being a family concern 
the principle of dissolution of partnership 
should apply Secondly, whether the allega- 
tions of sale of properties and allegations as 
to distribution of shares should find place in 
winding up The learned Judge was also 
pleased to observe that in view of the fact 
that most of the properties had been sold 
between the years 1949 and 1960 the peti- 
tion for winding up suffered from the vice 
of delay The learned Judge was pleased to 
hold that if the shareholders had any griev- 
ance with regard to loss of properties there 
was nothing to prevent the shareholders 
from recovering ine properties alleged to 
have been lost Th© learned Judge was also 
pleased to hold that the reference to the 
Regional Director Company Affairs about 
the affairs of the company was also to be 
taken into consideration. 

22. Counsel for the respondent laid em- 
phasis on the suppression of fact by Bidya 
Bhusan Gupta as to sale of Guuraoro pro- 
perties. It was stated that the appellant in- 
voked the remedy of injunction which was 
an equitable relief and the utmost candour 
was expected m the present case. Reliance 
was placed in support of that proposition 
on Kerr on Injunction, 6th Edition, page 323 
and the decisions in Dalglish v Jarvie, re- 

? Dried in (1850) 42 ER 89 and the case of 
nncess Edmond de Polignac reported in 
1917-1 KB 4S0 and it was contended that 
if there was possibility of influencing the 
decision by suppression of fact the exercise 
of discretion by the trial Court should not 
be disturbed. 

23. Counsel for the appellant on the 
other hand contended that the petitioner in 
the winding up petition was gmlty of sup- 
pression of facts which were grave in nature, 
first, that Mulchand Gupta was In service 
of the company and Mulchand Gupta him- 


24. In the exerdse of jurisdiction for 
staying the winding up petition counsel for 
the respondent contended that the winding 
up petition was not controverted by affi- 
davits and therefore the allegations had not 
been gone into and therefore the court 
should not stay if the facts reveal the neces- 
sity of enquiry Broadly stated, the proposi- 
tion woula be correct that the court would 
not stay the winding up if the facts dis- 
closed grounds for winding up. In the pre- 
sent case, one of the most important ele- 
ments is that Mulchand Gupta was in the 
employment of the company upto the year 
1966 and he did not take any step to object 
about these affairs as long as he was in 
employment. In the second place, the 
allegations are that most of the properties 
were sold between the years 1940 and I960 
When a petitioner waits for seven years to- 
come to a court of law on a charge of 
winding up the court will decide as to whe- 
ther the petition is presented for legitimate 
grievances or is presented m aid of 
collateral reasons In the present case, the 
facts leave no doubt whatsoever that the 
sale of properties for over two decades ended 
m the year I960 When Mulchand Gupta 
was in the active knowledge of all affairs of 


the company and was himself a party . 

of sale of| 


indemnify the company in respect 

Chittaranjan Avenue property at Calcutta it) 
cannot be denied that file allegations for 
winding up the company on the ground of 
sale of properties is not the real and legiti- 
mate ground for winding up. Winding up is 
a remedy which will be open to shareholders 
or other persons who find that the affairs of 
the Company are being conducted in such 
a manner that there is either no business 
done according to the objects 'or that busi- 
ness is done by persons who are not elected 
in a specified way or that business is not 
done in accordance with the principles of 
commercial administration or commercial 
probity and efficiency. In the present cas e 
Mulchand Gupta was a party to the inki- 
ness and administration of the company for - 
a long time and he participated in the sale 
- ' — — ' t - 1 - sale is now Impeached 


of property which sale is now impeached 
anti he gave guarantee to indemnify the 
company in respect of cl a i m s and demands 
made by Mulchand Gupta himself or by an? 
of the members of his family against the 
property and the self-same person challer" 
the transactions as constituting a ground 
winding up. 
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"Marhum ka Bima Tha. Malum Nahin 
Hai Kitne Rupaya Ka Tha. 30/40 Hazar 
Rupaya Ka Ho Ga, Thik Yad Nahin 
Hai” (The deceased was insured. I 
do not know for how many rupees it 
was. It might be for Rs. 30/40 thousand; 
I do not remember exactly). The said 
statement is very vague. It is not known 
whether it was life insurance simplid- 
ter or whether he was insured for ac- 
cidents also whether the insured nomi- 
nated any particular individual, and whe- 
ther the amount was duly claimed and 
collected by any or all of the ap- 
pellants (applicants). In the absence of 
any evidence that the 5 applicants other 
than the wife got advantage of the said 
Insurance amount, we consider that the 
said amount should not be taken into con- 
sideration as against the 5 applicants 
other than the wife. 


46. The deceased was aged about 40 
years at the time of his death and was 
stated to be in good health. It can, 
therefore, be reasonably assumed that 
but for the accident he would have lived 
up to the age of 60 years i.e. for a fur- 
ther period of 20 years. Capitalising the 
sum of Rs. 125/- per month for 20 years, 
the pecuniary loss of each of the ap- 
pellants would be Rs. 30,000/-. The wife 
Ishwari Devi, got the husband s share in 
the firm, the capital value of which, ac- 
cording to A. W. 7, was Rs. 73,874/25 np. 
The advantage thus got by her was much 
more than the pecuniary loss suffered 
by her. We, therefore, consider that no 
further amount of compensation need be 
paid to the wife, Ishwari Devi. As 
regards the children left by Sham Dal, 
the eldest son Jagjit Kumar was aged 
about 19 years and was studying m 
Karori Mai College, Delhi, in B.Sc. 
(Final) the second son, Naresh Kumar, 
was aged about 18 years and was study- 
ing in Shri Ram College of Commerce in 
2nd year, the daughter, Asha, was aged 
about 14 years, and was studying m the 
Nav Bharat Higher Secondary School. Each 
of them, as stated above, had suffered a 
pecuniary loss of Rs. 30,000/- and they 
have not been shown to have received 
any pecuniary advantage by reason of 
the death of their father. 

47. Sham Lai also left behind him his 
father, Mela Ram Malik, who was aged 
about 67 years, and his mother, Lakshmi 
Devi, who was aged about 65 years, on tne 
date of the application. _ In view of their 
ages, we consider that in computing the 
pecuniary loss suffered by them, it would 
meet the ends of justice ^ the calcula 
tion is made for 5 years and not for 20 
years in their cases. So calculated, the 
pecuniary loss suffered by each of them 
would be Rs. 7500/-. 

48. In the case of the daughter, Asha, 
had the father not died in the accident, 
he would have got her married in 
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another 5 or 10 years and she would not 
have remained unmarried till the father 
attained the age of 60 years. Since we 
have taken the entire period of 20 years 
in computing the pecuniary loss in her 
case also, we consider that the expenses 
for her marriage, which the father might 
have incurred, need not be taken into 
account, in computing the compensation 
payable to her. 

49. No other head of claim was can- 
vassed before us. 

50. However, since the claimants get 
a lump-sum, and also because of the 
uncertainties of life, such as the deceas- 
ed or the claimants might die before the 
expiry_ of the normal span of life, a 
deduction of 10 to 20 per cent from out 
of the amount of pecuniary loss has usual- 
ly been made in decisions dealing with 
cases under the Fatal Accidents Act, 
vide Krishnamma v. Alice Veigos, 1966 
A. C. J. 366 (Mys). In our opinion, the 
reasons for the said deduction are based 
on justice and f airplay between the par- 
ties, and, therefore, a deduction on that 
account may be made even in claims 
made under the Motor Vehicles Act. In 
the present case, we think that a deduc- 
tion of 15 % on the ground of lump- 1 
sum payment would be fair and just 
Making the said deduction of 15% from 
the sum of Rs. 30,000/- in the case of 
each of the 3 children of Sham Lai, the 
amount of compensation payable to 
each of them would come to Rupees 
30,000/- minus Rupees 4 , 500 /- =Rupees 
25,500/-. Similarly, making the said 
deduction of 15% from the sum of 
Rs. 7,500/- in the case of each of the 
parents of Sham Lai, the amount of 
compensation payable to each of them 
would come to Rs. 7,500/- minus Rupees 
1,125/- = Rs. 6,375/-. 

51. In this appeal, the eldest son, 
Jagjit Kumar, who was one of the claim- 
ants before the Tribunal, was added as 
respondent 6 in the appeal. However, as 
the cause of action for all the claimants 
was the same, and we are going to make 
an order which ought to have been made 
by the Claims Tribunal we are of the 
opinion that in exercise of our power 
under Order 41, Rule 33 read with sec- 
tion 151, Code of Civil Procedure, we 
should make an order for compensation 
in favour of Jagjit Kumar also in order 
to do complete justice between the par- 
ties. 

52. In view of our finding that the 
accident took place on account of the 
rashness and negligence on the part of 
the Driver and the Conductor of the 
offending bus, they (respondents 4 and 
5) as well as the Municipal Corporation 
of Delhi and the Delhi Transport Under- 
taking (respondents 2 and 3) are 4 liable 
for the payment of the compensation to 
the claimants. 


104 Delhi fPr. 53}-[Prs, 1-2} Raja Sahib v. Punjab State {Dtia C. J.) A.LR. 


53. Accordingly, we allow the appeal, 
set aside the Judgment and order of the 
Claims Tribunal, dated 17-3-1966. and 
order that Jagjit Kumar Malik, Naresh 
Kumar Malik, Asha Malik be paid 
Rs. 25 500/- each, and Mela Ram Malik 
and Smt Lakshmi Devi, parents of Sham 
Lai, be paid Rs. 6,375/- each, by respon- 
dents 2 to 5 The appellants (applicants! 
are also entitled to their costs throughout 
payable by respondents 2 to 5. 

KSB Appeal allowed. 


AIR 1369 DELHI 194 (V 5C C 32) 
(HIMACHAL BENCH, SIMLA) 

L D. DUA. C. J 

AND T. V R. TATACHARL J. 

Raja Sahib of Naiagarh, Petitioner v. 
The Punjab State and others. Respon- 
dents. 

Civil Writ Petn. No. 32 of 1967, D/- 
18-6-1968 

Houses and Rents — Punjab Public 
Premises and Land (Eviction and Rent Re- 
covery) Act (3 of 1359), Ss. 7 (2) and 5— 
Constitution of India, Art. 14 — S. 7 (2) 
is violative of Art. 14 on the basis of 
reasoning adopted by AIR 1967 SC 1581 
in striking down S. 5 as violative of 
Art. 14 — Even otherwise, in absence of 
S. 5, S. 7 (2) cannot operate. 

Reasoning given by AIR 1967 SC 1581 
In striking down section 5 of the Act a« 
violative of Art 14 of the Constitution 
clearly covers S 7 (2) of the Act also. 
Rule 7 of Punjab Public Premises and 
Land (Eviction and Rent Recovery) 
Rules (1959) does not constitute a suffi- 
ciently cogent defence to the challenge 
based cm reasoning of the Supreme Court: 
C. Ref. No 1 of 1968 D /- 29-5-1968 
(Delhi), Rel. on. (Paras 7 and 10) 

Even otherwise, S 5 and S 7 (2) seem 
to be so inextricably Inter-connected that 
once section 5 is removed from the body 
of the Act. S 7 (2) would seem to be 
difficult to operate. S 7 (2) is dependent 
on section 5. under which the Collector 
has to be satisfied that the public pre- 
mises are In unauthorised occupation of 
some one. (Para 8) 

Assuming, however, that section 7 (2) 
Is not dependent upon section 5. the 
assessment of damages by Collector under 
section 7 (2) cannot be upheld as valid. 
The principles of assessment of damages 
mentioned in this sub-section are ap- 
parently those which are contained in 
Rule 7. But unfortunately, no procedure 

has been prescribed for the determina- 
tion of what is essentially a lis requiring 
judicial determination. The matters which 
the Collector Ls enjoined to take into 
consi deration are undoubtedly broadly 
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specified, leaving it open to the officer 
to take into consideration other relevant 
matters for the purpose of assessing the 
damages The conferment of power on 
an executive officer to determine what 
Is essentially a lis or a civil dispute 
requiring adjudication in the ordinary Re- 
publican Courts seems to be some- 
what difficult to uphold. There is no proce- 
dure prescribed for the trial of euch an 
Important Issue nor any cogent ground 
justifying such a discriminatory provision 
In the case of those who may be In un- 
authorised occupation of public premi- 
ses. (Obiter) (Para 8) 

Cases Referred: Chronological Paras 
(1968) G ReL No. 1 of 1068, D/- 
29-5-1968 (Delhi) 10 

(1067) AIR 1967 SC 1581 (V 54)=* 

(1967) 3 SCR 399, Northern India 
Caterers Pvt. Ltd. v. State of 
Punjab 3, 5. fl 

(1963) AIR 1963 Punj 290 (V 50)=* 

ELR (1963) 1 Pun] 761, Northern 
India Caterers Pvt. Ltd. v. State 
of Punjab 3 

A. C Mehta, for Petitioner; S Malho- 
tra for R. N. Malhotra, for Respondent 
L D. DUA, C. J.: This petition under 
Articles 226 and 227 of the Constitution 
of India praying for quashing the order 
of Shri B. S GrewaL Financial Commis- 
sioner. Punjab, dated 17-10-1964 has 
been referred to a larger Bench hy my 
learned brother Tata chart, J. by his order 
dated 15-11-1967 because it raises the 
question of the vires of section 7 of the 
Punjab Public Premises and Land (Evic- 
tion & Rent Recovery) Act 1959 (Act 
XXXI of 1959) (hereafter called the Act), 
This section has been challenged on the 
ground that it is discriminatory and 
violative of Article 14 of the Constitu- 
tion. 

2. Stating briefly the facts giving rise 
to this challenge the petitioner Raja 
Sahib of Naiagarh claims to have been 
a proprietor of the land in dispute situ- 
ated in villages Seri and Ghansot, Tehsil 
Naiagarh, District Ambala, before the 
formation of the Patiala and East Pun- 
jab States Union, when the State of 
Naiagarh merged into the said Union. 
Later the Pepsu Government, by means 
of a notification dated 16-7-1955 relin- 
quished the said land In favour of the 
villagers. As a result of this relinquish- 
ment, the land vested In the PanchayatS 
of the villages concerned. On 14-6-1958. 
one Smt. Ram Payari complained to the 
Tehsil dar that the land was still retain- 
ed In possession by the petitioner and 
that his cattle were grazing In the lands. 

After certain reports by the various Teb- 

rildars. the Commissioner made an order 

for the recovery of Hi 2.617.50 False 

as lease money from the petitioner. It 

Is averred in the writ petition that the 

order was made by t he Commissioner cn 
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22-10-1961 and a review against the same 
Was dismissed on 5-6-1963. The matter 
was taken by the petitioner on revision 
to the^ Financial Commissioner and the 
Financial Commissioner reduced the 
demand to Rs. 2,000/- because he felt 
that a part of the land at least had been 
utilised by the villagers for grazing their 
cattle. 

3. It is in these circumstances that 
the present writ petition was presented 
£n this Court. It is unnecessary to go 
minutely into the contents of the writ 
petition because in 1965, when it was 
presented to the Punjab High Court, the 
view which prevailed in that Court was 
that the Act was constitutional and not 
violative of either Article 14 or Arti- 
cle 19 (1) (f) of the Constitution or of 
the principles of natural justice. This 
view was taken by a Full Bench of the 
Punjab High Court in The Northern 
India Caterers Private Ltd. v. State of 
Punjab, AIR 1963 Punj 290, which deci- 
sion was reversed on appeal by the 
Supreme Court in Northern India Cate- 
rers Private Ltd. v. State of Punjab, 
AIR 1967 SC 1581. The majority view of 
the Supreme Court held section 5 of the 
Act to be discriminatory and violative of 
Article 14. Because of the reversal of the 
decision of the Full Bench of the Punjab 
High Court, in the present writ petition, 
an application was made for permission 
to raise the question of the validity of 
section 7 of the Act and the permission 
having been granted, the case has been 
referred to a larger Bench as stated 
above. 

4. It is not contested that the only 
provision under which the Commissioner 
could have made this demand is S. 7 of 
the Act, though we must point out that 
the order of the Commissioner has not 
been attached with the writ petition and 
we have not had the benefit of looking 
at that order. The learned counsel appear- 
ing at the bar have also not attempted 
to make any point on the ground of 
absence of that order before us. 

5. The learned counsel for the peti- 
tioner has principally if not exclusively, 
relied on the majority view of the 
Supreme Court in the case of Northern 
India Caterers Pvt Ltd. AIR 1967 SC 
1581 and according to him, the grounds 
which have invalidated section 5, apply 
with equal force to S. 7, whereas the 
learned counsel for the respondent has 
made a feeble attempt to distinguish sec- 
tion 7 from section 5 by making a refer- 
ence to Rule 7 of the Punjab Public 
Premises and Land (Eviction and Rent 
Recovery) Rules, 1959 which reads as 
under: 

7. Assessment of damages — In assess- 
ing damages for unauthorised use and 
occupation of any public pre m ises, the 


Collector shall take into consideration the 
following matters, namely— 

(?) the purpose and the period for 
which the public premises were in un- 
authorised occupation; 

(b) the nature, size and standard of the 
accommodation available in such pre- 
mises; 

(c) the rent that would have been 
realised if the premises had been let on 
rent for the period of unauthorised oc- 
cupation to a private person; 

(d) any damage done to the premises 
during the period of unauthorised occupa- 
tion; 

(e) any other matter relevant for the 
purpose of assessing the damages.” 
According to him, this rule provides suf- 
ficient guidance to the Collector in as- 
sessing damages for unauthorised use and 
occupation of public premises. He has 
also contended that section 9 of the Act 
provides for an appeal to the Commis- 
sioner from an order made by the Col- 
lector under section 7 and these provi- 
sions negative any challenge to the assess- 
ment of damages under section 7 on the 
ground of arbitrariness. 

6. We may now turn to the majority 
view of the Supreme Court derision in 
the case of Northern India Caterers Pvt 
Ltd., AIR 1967 SC 1581. Section 5 of the 
Act, which directly arose for construc- 
tion, was struck down as violative of 
Article 14 of the Constitution. It will be 
helpful at this stage to read section 5: 

“5. Eviction of unauthorised persons — 1 
(1) If, after considering the cause 
if any, shown by any person in pursu- 
ance of a notice under section 4 and any 
evidence he may produce in support of 
the same and after giving him a reason- 
able opportunity of being heard, the Col- 
lector is satisfied that the public pre- 
mises are in unauthorised occupation, the 
Collector may, on a date to be fixed for 
the purpose, make an order of eviction, 
for reasons to be recorded therein direct- 
ing that the public premises shall be 
vacated by all persons who may be in 
unauthorised occupation thereof or any 
part thereof, and cause a copy of the 
order to be affixed on the outer door or 
some other conspicuous part of the public 
premises or of the estate in which the 
public premises are situate. 

(2) If any person refuses or fails to 
comply with the order of eviction within 
thirty days of the date of its publica- 
tion under sub-section fl), the Collector 
or any other officer duly authorised by 
him in this behalf may evict that per- 
son from, and take possession of, the 
public premises and may, for that pur- 
pose, use such force as may be neces- 
sary: 

Provided that In the case of any such 
person who Is not a Government em- 
ployee and who has been in continuous 


196 Delhi [Prs 6-7J Baja Sahib v. Pun lab State (Dila C. J.) A. LB. 


occupation of the public premises for a 
period exceeding three years immediate- 
ly preceding the date of the publication 
of the order of eviction the Collector 
shall not, if an application is made to h i m 
in this behalf, evict such person from the 
public premises within sixty days, of such 
publication.” 

Shelat, J who prepared the majority 
judgment, expressed their view thus 
"On these considerations, it may be 
contended that segregation of tenants of 
public properties and premises from the 
tenants of private property is based on 
justifiable reason and that such segrega- 
tion has a rational nexus with the object 
and policy of the Act 

Assuming that such classification Is valid, 
the complaint of the appellants is that 
section 5 of the Act makes discrimina- 
tion amongst those in occupation of 
public properties and premises inter se 
and that such discrimination has no valid 
basis nor any reasonable nexus with the 
object of the Act Under section 4, if the 
Collector is of opinion that any person 
is in unauthorised occupation of any 
public premises and that he should be 
evicted, he has to issue a notice calling 
upon such person to show cause why an 
order of eviction should not be made. 
Under section 5. if the Collector is satis- 
fied that the public premises are in un- 
authorised occupation he has the power 
to make an order of eviction giving rea- 
sons therefor The contention is that the 
Government thus has two remedies open 
to it, one under the ordinary law and the 
other a drastic and more prejudicial 
remedy under the present Act The words 
'the Collector may make an order of evic- 
tion’ m section 5 show that the section 
confers discretion to adopt the procedure 
under sections 4 and 5 or not Section 5 
has left it to the discretion of the Col- 
lector to make such an order in the case 
of some of the tenants and not to make 
such an order against others. Section 5 
thus enables the Collector to discriminate 
against some by exercising his power 
under S 5 and take proceeding by way 
of a suit against others, both the reme- 
dies being simultaneously available to the 
Government. There can be no doubt that 
if the Collector were to proceed under 
Sections 4 and 5 the remedy is drastic 
for a mere opinion by him that a person 
is in unauthorised occupation authorises 
him to issue a show cause notice and hia 
satisfaction under section 5 is _ sufficient 
for him to pass an order of eviction and 
then to recover under section 7 rent In 
arrears and damages which he may assess 
in respect of such premises as arrears o! 
land revenue. Section 5 does not laydown 
any guiding principle or policy under 
which the Collector has to deride in 
which cases he should follow one or the 
other procedure and, therefore, the choice 


is entirely left to his arbitrary will Con- 
sequently, Section 5 by conferring such 
uhguided and absolute discretion mani- 
festly violates the nght of equality 
guaranteed by Art 14 

It is well settled that if a law were to 
provide for differential treatment for 
amongst persons similarly situated it 
violates the equality clause of Art 14” 
The learned Judge, after referring to 
some of the earlier decisions of the 
Supreme Court continued. — 

"Assuming that persons in occupation 
of Government properties and premises 
form a class by themselves as against 
tenants and occupiers of private owned 
properties and that such classification is 
justified on the ground that they require 
a differential treatment in public interest, 
those who fall under that classification are 
entitled to equal treatment among them- 
selves. If the ordinary law of the land 
and the special law proride two different 
and alternative procedures, one more 
prejudicial than the other discrimination 
must result if it is left to the will of 
the authority to exercise the more pre- 
judicial against some and not against the 
rest A person who is proceeded against 
under the more drastic procedure is 
bound to complain as to why the drastic 
procedure is exercised against him and 
not against the others, even though those 
others are similarly circumstanced The 
procedure under section 5 is obviously 
more drastic and prejudicial than the one 
under the Civil Procedure Code where 
the litigant can get the benefit of a trial 
by an ordinary Court dealing with the 
ordinary law of the land with the right 
of appeal, revision etc, as against the 
Person who is proceeded ag ains t under 
section 5 of the Act as his case would 
bo disposed of by an executive officer 
of the Government, whose derision rests 
on bis mere satisfaction, subject no doubt 
to an appeal but before another execu- 
tive officer, viz., the Commissioner. There 
can be no doubt that section 5 confers 
an additional remedy over and above the 
remedy by way of suit and that by pro- 
viding two alternative remedies to the 
Government and in leaving It to the un- 
guided discretion of the Collector to 
resort to one or the other and to pick 
and choose some of those In occupation 
of public properties and premises for the 
application of the more drastic procedure 
Under section 5, that section has lent it- 
self open to the cha r ge of discrimination 
and as being violative of Art 14. In this 
view; section 5 must be declared to be 
void.” 

7. This reasoning quite clearly covers 
section 7 (2) as well which reads as 

" (7) ** ** ** 

(2) "Where any person Is, or has at 
any time been, in unauthorised occupa- 
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tion of any public premises, the Collector 
may, having regard to such principles 
of assessment of damages as may be 
prescribed, assess the damages on account 
of the use and occupation of such pre- 
mises and may, by order, require that 
person to pay the damages within such 
time as may be specified in the order: 

Provided that no such order shall be 
made until after the issue of a notice in 
writing to the person calling upon him 
to show cause within such time as may 
be specified in the notice why such order 
should not be made, and until his objec- 
tions, if any, and any evidence he may 
produce in support of the same have 
been considered by the Collector.” 

Rule 7, to which our attention has been 
drawn, does not seem to us to constitute 
a sufficiently cogent defence to the chal- 
lenge based on the reasoning of the majo- 
rity view of the Supreme Court. It may 
be pointed out that it is section 7 (2) of 
the Act which concerns us in the present 
case because It is under this sub-section 
that the Collector is empowered to assess 
damages on account of use and occupa- 
tion of public premises by its unautho- 
rised occupants. 


Har Bhaj v. Barfi (Dua C. J.) [Pis. 7-11] Delhi 197 


cogent ground has been brought to our 
notice justifying such discriminatory pro- 
vision in the case of those who may be, 
in unauthorised occupation of public pre- 
mises. 

f ^ h 5 URh J on 11113 ground also, the 
impugned order seems to be vulnerable, 
we would, however, like to confine our 
conclusion on the ground that in the 
absence of Section 5, Section 7 (2) cannot 
operate, because on the second point, we 
llie Privilege of hearing 
full-fledged arguments. 

Incidentally, it may be pointed out 
teat a Bench decision of this Court has 1 
m C. Ref. 1 of 1968 (Hukam Chand v. 
b^D etc.,) decided on 29-5-1968 (Delhi) 
struck down Section 7 (2) of Public Pre- 
mises (Eviction of Unauthorised Occu- 
pants) _ Act 32 of 1968 as invalid and the 
reasoning adopted in that case appears to 
apply to the present case as well. Section) 
7 (2) of the Act is accordingly struck down* 
as invalid, 

For the foregoing reasons, we 
allow this writ petition quash the 
impugned order, but without any order 
as to costs. 


AKJ/D.V.C. 


Petition allowed 


8. Even otherwise section 5 and sec- 
tion 7 (2) seem to us to be so inextricably, 
inter-connected that once section 5 is re- 
moved from the body of the Act, sec- 
tion 7 (2) would seem to us to be diffi- 
cult to operate. Indeed it is dependent on 
section 5, under which the Collector has 
to be satisfied that the public premises 
are in unauthorised occupation of someone. 
Assuming, however, that section 7 (2) is 
not dependent on section 5 and that the 
finding on the point of unauthorised oc- 
cupation of public premises arrived at fay 
a competent Court may constitute the 
basis for the Collector to proceed to 
assess the damages on account of the use 
and occupation of such premises the 
question still remains whether the assess- 
ment by the Collector under this sec- 
tion can be upheld as valid The princi- 
ples of assessment of damages mention- 
ed in this sub-section are apparently 
those which are contained in Rule 7 
reproduced earlier. But unfortunately, no 
procedure has been prescribed for the 
determination of what is essentially a lis 
requiring judicial determination. The 
matters which the Collector is enjoined to 
take into consideration are undoubtedly 
broadly specified leaving it open to the 
officer to take into consideration other 
relevant matters for the purpose of asses- 
sing the damages. The conferment of 
power on an executive officer to deter- 
mine what is essentially a lis or a civil 
dispute requiring adjudication in the ordi- 
nary Republican Courts also seems to be 
somewhat difficult to uphold. There is 
no procedure .prescribed for the trial 
of such an important issue and no 
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(HIMACHAL BENCH AT SIMLA) 

L D. DUA, C. J. 

Har Bhaj and another. Appellants v. 
Barn and others, Respondents. 

Regular Second Appeal No. 283 of 
1967, D /- 10-7-1968. 

Civil P. C. (1908), Ssv 96 and 100-101 
and 0. 20, R. 4 — First appellate court— 
Duty of — Judgment must clearly sug- 
gest that court has applied judicial mind 
to appreciation of evidence particularly 
when reversing conclusions of fact. 

The Courts of first appeal must always 
bear in mind that their conclusions of 
fact are binding on this Court on second 
appeal and this Court has, in view of 
section 100, Civil P. C., no jurisdiction 
to reappraise or re-evaluate the evidence 
for the purposes of appreciating the cor- 
rectness or otherwise of conclusions on 
questions of fact. It is, therefore, incum- 
bent on the Courts of first appeal to pay 
proper attention to the evidence on the 
record and to make well-reasoned orders 
in regard to those conclusions, particular- 
ly when they are reversing the conclu- 
sions of fact of the first Court. 

No general rule can be laid down that 
in all cases the Courts of first appeal 
must mention every piece of evidence 
and reproduce the testimony of every 
witness with elaborate comment. All that 

is intended is that the judgments of such 
_______ ~ — 
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Courts must clearly suggest that they 
have applied their judicial mind to the 
appreciation of the evidence and mani- 
festly convey the process of judicial 
thinking by which they differ from the 
conclusions of the Courts below. (Case 
sent back to the first appellate court 
for redecision m accordance with law. 
High Court refrained from going through 
evidence itself, though invited by the 
parties, on the ground that the lower Ap- 
pellate Court must be given an opportu- 
nity to perform its duties in accordance 
with law.) 

(Paras 2, 3, 4) 
R. S PhuL for Appellants; M. R. Gupta, 
for Respondents. 

JUDGMENT: This Regular Second Ap- 
peal (RS.A. 283 of 1967) was original- 
ly registered in the Punjab High Court 
as K S A No. 656 o ! 1952 On Its trans- 
fer to this Court, the present number has 
been assigned to it. 

2. After reading the judgments of the 
two Courts below, I have no hesitation in 
setting aside the judgment and decree 
of the lower Appellate Court and send- 
ing it back to the same Court for a fresh 
decision In accordance with law The 
trial Court had on an appraisal of the 
evidence on the record decided issue 
No 1 in favour of the plaintiffs and 
granted a decree in their favour On ap- 
peal, the learned Senior Subordinate 
Judge with enhanced appellate powers 
reversed the conclusions of fact without 
properly discussing the evidence on the 
record. I may at this stage reproduce a 
part of the Impugned judgment 
"The learned Subordinate Judge has 
held that the construction and working 
of the water flour mill was an act of 
appropriation and he further held that 
the sanctioning authority was the Raja 
and he by accepting the rent from the 
plaintiff-respondents, tacitly sanctioned 
their holding the land for the purposes 
of their running a flour milL The perusal 
of evidence on the record clearly shows 
that conditions Nos 3 and 4 for the sanc- 
tioning of appropriation are not fulfill- 
ed. Raja Sahib, therefore, could not. ac- 
cording to Rule 27, of Forest Rules of 
Kangra Division, grant the sanction.** 
This is a highly unsatisfactory way cl 
reversing the conclusion of fact on evi- 
dence arrived at by the Court of first 
instance. The Courts of first appeal must 
always bear in mind that their conclu- 
sions of fact are binding on this Court 
on second appeal and this Court has, in 
View of section 100 Civil P. CL, no Juris- 
diction to reappraise or re-evaluate the 
evidence for the purposes of appreciat- 
ing the correctness or otherwise of con- 
clusions on questions of fact. It is, there- 
fore, incumbent on the Courts of first 
appeal to pay proper attention to the 
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evidence on the record and to make well- 
reasoned orders in regard to those con- 
clusions, particularly when they are 
reversing the conclusions of fact of the 
first Court. 

3. As a matter of fact. In regard to the 
first point dealt with by the lower Appel- 
late Court as well, the judgment cannot 
be described to be entirely satis- 
factory, though to an extent per- 
haps, It is slightly more detailed. 
Even there. I do feel that the learn- 
ed Senior Subordinate Judge could have 
more dearly discussed the evidence, both 
oral and documentary, on the record with 
a view to pointing out as to how and 
where he differed from the appreciation 
of the evidence, both oral and documen- 
tary, as appraised by the first Court 
I must not be understood to lay down 
as a general rule that in all cases the 
Courts of first _ appeal must mention 
every piece of evidence and reproduce the 
testimony of every witness with elabo- 
rate comment All that I intend to lay 
down Is that the judgments of such Courts 
must clearly suggest that they have ap- 
plied their Judicial mind to the apprecia- 
tion of the evidence and manifestly con- 
vey the process of Judicial thinking by 
which they differ from the conclusions 1 
of the Courts below. 

4. Without expressing any opinion 
the correctness or otherwise of the con- 
clusions of the first Court. I would mere- 
ly send the ease back to the lower Ap- 
pellate court for a re-dedsion In accord- 
ance with law and In the light of the 
observations made above I was of course 
invited by the learned counsel at the 
bar to myself go through the evidence 
and record my independent findings on 
evidence, but I have refrained from do- 
ing so because the lower Appellate Court 
must be given an opportunity to per- 
form its duties In accordance with law. 
I refuse to act as a Court of first appeal 
In cases where the lower Appellate Court 
fs appropriately to perform those func- 
tions 

5. Costs in this Court would be costs 

In the cause Parties are directed to ap- 
pear in the lower Appellate Court on 12- 
8-1968 when another short date would 
be given for further proceedings. 
.VGW/D V.C. Order accordingly. 
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JAGJIT SINGH, J. 

Nawal Kishore Tara Chand. Petitioner 
V. State, Respondent. 

Criminal Revn. No 178-D of 1966 D/- 
12-11-1968, against order of AddL Dirt. 

& S J Delhi, D /- 26-2-1966, . 
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(A) Prevention of Food Adulteration 

Act (1954), S. 10 (7) (as it stood prior 
to amendment of 1964) — Taking of 
samples of Chillies powder, by Food Ins- 
pector — Another Food Inspector and - a 
peon present at relevant time — Two 
customers who were also present refusing 
to become witnesses — Absence of any 
witnesses from public cannot be regard- 
ed as non-compliance with requirements 
of Section 10 (7). (Para 4) 

(B) Prevention of Food Adulteration 

Act (1954), S. 20 (as it stood prior to 
amendment by Act 49 of 1964) — N, a 
Municipal Prosecutor authorised under 
S. 20 through a resolution of Municipal 
Corporation to institute and conduct all 
prosecutions under the Act — Complaint 
filed by him is valid — General autho- 
risation to prosecute offences under tho 
Act is valid — What the section means is 
that prosecution must be instituted either 
by some person duly authorised with 
delegated power or else by some person 
not so delegated but with the written 
consent of an authorised person — Provi- 
sions of S. 198-B Cr. P. C. are not in 
pari materia with those of S. 20 — AIK 
1963 Ori 158, Dissented from; AIR 1963 
S. C. 1198 Disting.; (1963) (1) Cr. L. J. 708 
(Punj) and (1962) 64 Purij LR 1039, Foil. — 
Criminal F. C. (1898), S. 198-B — Civil 
P. C. (1908), Preamble — Interpretation 
of Statutes. (Para 13) 

(C) Prevention of Food Adulteration 
Rules (1955). Appendix B, K. A. 05.10 — 
Sample of Chillies powder — Report of 
Public Analyst — Presence of extraneous 
colouring matter in the form of coaltar 
dye — Classification of coaltar dye is not 
necessary — Mere presence of extraneous 
colouring matter is sufficient to make 
chillies (Capsicum) adulterated. 

(Para 6) 

(D) Prevention of Food Adulteration 

Rules (1955) Rr. 7 and 18 — Specimen 
impression of seal used to seal the sample 
was affixed on Form No. VH sent 
along with sample of Chillies powder — 
Report of Public Analyst mentioning that 
he found "the seal” intact and unbroken 
— Held no objection could be taken that 
there was nothing in report to show that 
seal on bottle containing sample tallied 
with specimen seal impression — - Report 
obviously meant that seal tallied with 
specimen signature. (Para 7) 

Cases Referred; Chronological Paras 
(1963) AIR 1963 SC 1198 (V 50) = 

1963 (2) Cri U 194, Gour Chan- 
dra Rout v. Public Prosecutor 
Cuttack 10, 11 

(1963) AIR 1963 Orissa 158 (V 50) = 

1963 (2) Cri LJ 305. K. G. Anja- 
neyalu v. Chairman, Puri Muni- 
cipality 10 

(1963) 1963 (1) Cri LJ 703=ILR 
(1962) 1 Pun] 723. Guroam 
Singh Lai Singh v. -State 13 


(1962) 64 Pun LR 1039 = ILR 
(1963) 1 Punj 63, State v. Moti- 
ram 23 

U. LL Trivedi with S. P. Pandey and 
D. R Baja], for Petitioner; V. D. Misra, 
for Respondent. 


ORDER: On November 1, 1961, Shri 
M. Li. Zutshi, Food Inspector, went to the 
shop of Shri Naval Kishore, petitioner, 
and purchased a quantity of chillies 
powder for purpose of analysis. On one 
of the samples of that article of food 
being sent to the Public Analyst, for 
analysis, it was found to be adulterated 
with artificial coaltar dye. 

2. Shri Nirmal Kumar Jain, Munici- 
pal Prosecutor, filed a complaint against 
the petitioner. On the petitioner being 
tried by Shri Jagmohan, Magistrate First 
Class, Delhi, he was convicted for an 
offence under section 7 read with sec- 
tion 16 of the Prevention of Food Adul- 
teration Act, 1954 (hereinafter referred 
to as the Act) and was fined Rs. 400/- 
only. The appeal filed by him against 
this conviction and sentence was heard 
by Shri R. N. Agarwal, Additional Ses- 
sions Judge, Delhi and was dismissed on 
February 26, 1966. Thereafter the present 
revision was filed In this Court 


3. The learned counsel for the peti- 
tioner assailed the judgments of the 
courts below by contending that no in- 
dependent witnesses were called by the 
Food Inspector to be present when sam- 
ples of chillies-powder were taken, as 
was required by section 10 (7) of the Act. 
It was also urged that the report of the 
Public Analyst did not show the type 
of coaltar dye with which the sample 
was found adulterated and that there 
was nothing to show that the seal on 
the bottle containing the sample tallied 
with the specimen seal impression. Another 
contention raised was that Shri Nirmal 
Kumar .T ain, who filed the complaint, 
was not an authorised person. 


4. On the date when the sample of 
chillies powder was purchased. S. 10 (7) 
of the Act had not been amended by the 
Prevention of Food Adulteration (Amend- 
ment) Act, 1964. Sub-section (7), as it 
then stood, required as far as possible 
not less than two persons to be called to 
be present at the time of taking samples 
of any article of food from any person 
selling such articles. Besides Shri Zutshi, 
there were present, Shri Saqhdeva, also 
a Food Inspector, and Om Parlcash peon. 
They fully supported the prosecution ver- 
sion. Shri Zutshi deposed that two cus- 
tomers were present at the shop but they 
did not agree to become witnesses in the 
case. There is nothing to show that this 
part of the statement of Shri Zutshi is 
in any way incorrect The two customers 
who were present at the shop of the peti- 
tioner having refused to become witnesses 
the absence of any witnesses from the 
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public cannot be regarded as non-com- 
pliance with the requirements of S 10 
(7) of the Act, as it stood on the relevant 
date 

5. It is true that the report of the 
Public Analyst did not indicate the type 
of coaltar dye which was present in the 
sample During the trial, the Public Ana- 
lyst was also examined as a court wit- 
ness and stated that the coaltar dye 
found in the sample was not classified 
though its colour was red. 

6. It was hardly necessary to classify 
the coal tar dye as under rule A. 05 10 of 
the rules in Appendix 'B’ to the Preven- 
tion of Food Adulteration Rules, 1955, 
chillies (capsicum) have to be free from 
extraneous colouring matter m order not 
to be adulterated. Due to presence of ex- 
traneous colouring matter in the form of 
coaltar dye the sample was rightly con- 
sidered to be adulterated, 

7. On Form No VII, which was sent 
along with the sample of chillies-powder, 
was affixed a specimen impression of the 
seal used to seal the sample The report 
of the Public Analyst mentioned that he 
found "the seal” intact and unbroken 
which obviously meant that the seal talli- 
ed with the specimen impression. On this 
ground, therefore, no objection can be 
validly taken on behalf of the petitioner. 
Of course it would have been more pro- 
per if in the report the fact about the 
seal on the container of the sample tally- 
ing with the specimen impression of the 
seal had been specifically mentioned. 

8. Regarding the contention that the 
complaint was filed by an unauthorised 
person, it will be noticed that Shn Nir- 
mal Kumar Jam was authorised under 
section 20 of the Act, through a resolu- 
tion of the Municipal Corporation (No 973 
dated 10-2-1961) A copy of that resolu- 
tion, Exhibit PK, is on the record of the 
trial court The resolution shows that the 
recommendations, ol the Medical Rebel 
and Public Health committee for autho- 
rising Shn Nirmal Kumar Jain under 
section 20 of the Act, to institute and 
conduct all prosecutions arising under the 
Act, were approved. 

9. According to the learned counsel 
for the petitioner, there could be no 
general authorisation by the local autho- 
rity prior to the amendment of S. 20 of 
the Act by section 11 of the Prevention 
of Food Adulteration (Amendment) Act, 
1964 (No 49 of 1964) Before amendment, 
section 20 read as under: 

(1) No prosecution for an offence under 
this Act shall be instituted except by. or 
with the written consent of the State 
Government or local authority or a per- 
son authorised in this behalf by the Stale 
Government or local authority 

Provided that a prosecution for an 
offence under this Act may be Instituted 
by a purchaser referred to in S. 12, If he 


produces in court a copy of the report 
of the public analyst along with the com- 
plaint 

(2) No court inferior to that of a Pre- 
sidency magistrate or a magistrate of the 
first class shall try any offence under 
this Act 

10. In K. G, Anjaneyalu v. Chair- 
man, Puri Municipality, AIR 1963 Orissa 
158, by placing reliance on Gour Chan- 
dra Rout v. Public Prosecutor, Cuttack, 
AIR 1963 S a 1198, it was held that a 
general authorisation made long before 
the date of commission of the alleged 
offence would not suffice and that the 
authorisation must be by the authority 
concerned with respect to a specific com- 
plaint 

11. In the case of Gour Chandra. AIR 
1963 SC 1198 their Lordships of the 
Supreme Court were considering the 
essential requisites for initiation of pn>* 
secution of the editor, printer and publi- 
sher of a Una daily newspaper for print- 
ing matter known to be defamatory of 
the Governor of Orissa, under S. 501 of 
the Indian Penal Code, on a complaint 
filed by a Public Prosecutor on sanction 
being granted by the Secretary to Gov- 
ernment of Onssa as required by sec- 
tion 19B-B of the Code of Criminal Pro- 
cedure. Their Lordships made the follow- 
ing observations- 

"It has to be borne in mind that sub- , 
section (3) of section 198-B 6peaks of a/< 
complaint under sub-section (1) and the 
complaint under sub-section (1) is a 
specific complaint m writing made bv 
the Public Prosecutor/ Therefore, reading 
the two sub-sections together it would 
be clear that the authorisation by the 
Governor is ol the sanction with respect 
to a specific complaint” 

_ 12. The relevant provisions of sec- 
tion 19B-B of the Code of Criminal Pro- 
cedure run thus: 

"198-B ( 1 ) Notwithstanding anything 
contained in this Code, when any offence 
falling under Chapter XXI of the Indian 
Penal Code (other than the offence of 
defamation by spoken words) is alleged 
to have been committed against the Pre- 
sident or the Vice President or the Gov- 
ernor or Rajpramukh of a State, or a 
Minister, or any other public servant em- 
ployed m connection with the affairs of 
the Union or of a State, in respect of his 
conduct in the discharge of his public 
functions, a Court of Session may take 
cognizance of such offence without the 
accused being committed to it for trial, 
upon a complaint in writing made by the 
public prosecutor 

(3) No complaint under sub-section (1) 
shall be made by the Public Prosecutor 
except with the previous sanction, 

(a) in the case of the President or the 
Vice President or the Governor of a State 
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of any Secretary to the Government auth- 
orised by him in this behalf; 

(b) in the case of a Minister of the 
Central Government or of a State Gov- 
ernment, of the Secretary to the Council 
of Ministers, if any, or of any Secretary 
to the Government authorised in this 
behalf by the Government concerned; 

(c) in the case of any other public ser- 
vant employed in connection with the 
affairs of the Union or of a State of 
the Government concerned.” 

13. It se ems to me that provisions of 
section 198-B of the Code of Criminal 
Procedure are not pari materia with 
those of section 20 of the Act before its 
amendment by Act 49 of 1964. Section 
198 of the Code of Criminal Procedure 
prohibits a court from taking cognizance 
of certain offences including those under 
sections 500 and 501 of the _ Indian Penal 
Code except upon complaint made by 
a person aggrieved by such offence. The 
normal procedure, therefore, is that it is 
for the person defamed to himself make 
a complaint to the Court in order to 
enable the court to take cognizance of 
the offence complained of. The provi- 
sions of section 198-B, as was held by 
the Supreme Court, were enacted for the 
specific purpose of allowing the _ State to 
prosecute a person for defamation of a 
high dignitary of a State or a Public 
servant, when such defamation is directed 
against the conduct of such person m the 
discharge of his public functions. Obvi- 
ously, therefore, the .sanctioning autho- 
rity is to apply its mind to the facts of 
the particular case before according sanc- 
tion. 

In Gumam Singh Lai Singh v. State, 
1963 (1) Cri LJ 708, (Pum) the Punjab 
High Court did not accept the contention 
that a general authorisation of a iooa 
inspector to .prosecute all offences under 
■he Act was invalid. D. Falshaw, J. (as 
le then was) observed that what the sec- 
don meant was that the prosecution must 
5>e instituted either by some person duly 
luthorised with delegated power or else 
by some person not so delegated but with 
the written consent of an aufoon^d per- 
son. The Bench decision hi tiie State v. 
Moti Ram, 1962-64 Funj LR 1039 also 
proceeded on the same basis. With great 
respect \ am in agreement with the view 

taken in these cases. . . . * 

14. In my opinion, the conviction of 
the petitioner cannot be considered to be 
unjustified. In the matter of sentence he 
^ leniently dealt with. The revision is 

acc^ingly dlsmiS£ed - Bevi£i0I1 dismissed. 


AIR 1969 DELHI 201 (V 56 C 35) 
FULL BENCH 

L D. DUA, C. J., S. K. KAPUR 
AND JAGJIT SINGH, JJ. 

Brig. E. T. Sen (Retd.) Petitioner v. 
Edatata Narayanan and others, Respon- 
dents. 

Criminal Original Nos. 39 and 40 of 
1968, D/- 12-12-1968. 

(A) Contempt of Courts Act (1952), 
Ss. 3, 4 — Contempt of Court by one 
person — Another person taking entire 
responsibility for offence and expressing 
unqualified regrets — Is no ground for 
absolving former — Applicability of rule 
to Editor and correspondent of news- 
paper — (Constitution of India, Art. 215). 

If contempt of Court is committed by 
a person then merely because someone 
else takes the responsibility for the con- 
tempt committed by the former it is no 
ground in law to absolve him or to 
decline to take notice of the former’s 
guilt. Hence where the Editor of a news- 
paper takes the entire responsibility for 
what has appeared in his newspaper and 
also expresses unconditional regrets for 
the contempt of Court, it is not open to 
bim to contend that the correspondent of 
the newspaper who is actually responsi- 
ble should not be made a party to the 
proceedings for contempt. (Para o) 

(B) Constitution of India Arts. 19 (1) 
(a) and (2), 129, 141, 215, 366 (10), 372 
and Sch. 7 List I Entry 77 and List III 
Entry 14 — Fundamental right of freedom 
of speech and expression — Freedom of 
press — Extent of — Cannot override 
law of Contempt of Courts — Law of con- 
tempt of Court whether statutory or as 
developed by decisions of Supreme Court 
and High Courts is not violative of Art. 
19 (1) (a) but is expressly saved by Art. 
19 (2) — Expression 'contempt of Court’ 
— Though not statutorily defined is not 
vague or indefinite — (Contempt of Courts 
Act (1952), Ss. 1 and 3). 

Article 19 of the Constitution guarantees 
protection to all citizens against infringe- 
ment of their right of freedom of speech 
and expression, but this protection ex- 
cludes the operation of any existing law 
and is not intended to prevent the State 
from making any law imposing reason- 
able restrictions on the exercise of this 
right, inter alia, in relation to contempt 
of Court. The suggestion, therefore, that 
freedom of speech and expression, and 
particularly freedom of the press in India, 
is designed by the Constitution to over- 
ride law of contempt of Court, is un- 
acceptable. There is no such alleged right 
In the public to be apprised of all that 
happens in open Court or no obligation 
on the editors and publishers of news- 
paper t o publish all the material which 

AM/CM/A340/69 
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can override the law of Contempt of 
Court Article 215 of the Constitution 
expressly speaks of the power of 
High Corn! as a Court of record to 
punish for contempt of itself. Similar 
power Is vested in the Supreme Court by 
virtue of Art 129. (Para 10) 

A challenge to the law of contempt of 
Court as developed by the decisions of 
Courts being violative of Article 19 (1) 
(a) of the Constitution cannot be sustain- 
ed in face of the express language of 
Art 19 (2), which preserves the law 
relating to contempt of Court Legislative 
competence to enact law of contempt of 
Courts is beyond question in view of 
List I Entrv 77 and List III Entry 14 of 
Sch. 7 of the Constitution and there is 
nothing unconstitutional in the judicial 
determination by the Courts as to the 
meaning of the expression "Contempt o! 
Court" The argument that this expres- 
sion being undefined by statute is not 
open to construction by the High Courts 
and by the Supreme Court, and that it 
is too vague and indefinite to be enforce- 
able, Is unacceptable. (Para 10) 

Law declared by the Supreme Court is 
binding on all Courts within the territory 
of India and if the law relating to con- 
tempt of Court has been recognised by 
the Supreme Court, then its constitu- 
tionality must be upheld. Case law 
reviewed. (Para 11) 

(C) Contempt of Courts Act (1952), 
S. 3 — Contempt of Court — Interference 
with course of Justice — Likelihood and 
not actual interference Is essential — 
(Constitution of India, Art. 215). 

To constitute contempt of Court It is 
not necessary to prove affirmatively that 
there has been an actual interference 
with the administration of justice by 
reason of offending statements and It is 
enough if it is likely or it tends in any 
way to interfere with the proper admin- 
istration of justice. (Para 12) 

(D) Contempt of Courts Act (1952), 
S 4— Justification and apology — (Con- 
stitution of India, Art. 215). 

Apology has to be offered clearly at 
the earliest opportunity indicative of 
remorse and contrition which is the 
essence of the purging of a contempt and 
it should not be offered in the hope and 
with the object of avoiding punishment. 
Apology and justification ill go together. 
It is therefore wrong on the part of a 
lawyer to contend that if the Court finds 
his client's conduct as amounting to con- 
tempt of Court, then he is willing to 
tender an unconditional apology. AIR 
3955 SC 19 Disting (Para 15) 

(E) Contempt of Courts Act (1952). Sec- 
tions 3 and 4 — _ Benefit of doubt — Publi- 
cation of letter in a pending case marked 
by Court only for identification — Letter 
neither prosed, nor admitted in' evidence 


(FB) (Dua C. J.) A.LB. 

nor read out in Court — Held that in 
view of principle that action for con- 
tempt should be taken with caution and 
deliberation, it was proper to ignore 
publication of full text of letter in news- 
paper in peculiar facts of case and bene- 
fit of doubt given to accused — (Con- 
stitution of India, Art, 215) (Para 17) 

(F) Contempt of Courts Act (1952), 
S. 3— Publication of Court proceedings *— 
When amounts to contempt of Court — * 
Duty of press-reporters and newspapers 
pointed out (Constitution of India, 
Art. 215). 

Neither the press reporter nor the 
publisher of a newspaper can claim an 
indefeasible right to put his own gloss 
on the statements in Court by selecting 
stray passages out of context which may 
have a tendency to convey to the reader 
to the prejudice of a party to the pro- 
ceedings. a sense different from what 
would appear when the statement is read 
In Its own context. To reproduce stray 
misleading passages in bold headlines in 
order to attract the attention of casual 
readers may serve as an aggravating fac- 
tor Similarly, while reproducing the 
Court proceedings, no words may be 
added, omitted or substituted if their 
effect is to be more prejudicial to a party 
litigant than the actual proceedings. Any 
deviation in the report from the correct 
proceedings, actually recorded, must, if it 
offends the law of contempt of Court, 
render the alleged contemner liable to bo 
proceeded against (Para 23) 

(G) Contempt of Courts Act (1952), 

Ss. 3 and 4 — Cemplaint for defamation 
against printer and publisher of news- 
paper — Accused publishing in tbeir 
newspaper Court proceedings in such 
manner as to hamper fair trial of com- 
plaint by poisoning public mind against 
complainant — Accused held were guilty 
of contempt of Court — Ignorance of law 
or inability of legal advisers to properly 
guide their clients though not a mitigat- 
ing circumstance Court in the circumst- 
ances of case gave the contemners a 
severe warning — (Constitution of India, 
Art. 215). (Para 21) 

Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 1050 (V 55) ” 

1968 Cn LJ 1234. Tukaram G. 
Gaokar v R. N. Shukla 42 

(1968) Criminal App No 119 of 1966 
D/- 8-11-1968 (SC) In re, P. C. 

Sen 42 

(1968) Criminal App No. 359 of 
1966 D /- 19-11-68 (SC). Perspec- 
tive Publications (P) Ltd. V. „ 

State of Maharashtra 42 

(1968) AIR 1968 Delhi 248 (V 55)” 

1968 Cri LJ 1417 -= Cri O No 49 
of 1967 D /- 24-11-1967 (FB). 

Court of Its Own Motion v. K. S. 

Sethi 43 
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(1968) 1968 Delhi LT 1 (FB), Surat 
Singh v. Des Raj Chowdhry 
(1968) AIR 1968 Punj 217 fV 55) = 

69 Pun LR 673 (FB). S. Sher 

Singh v. Raghu Pati Kapur 

(1967) AIR 2967 SC 1494 (V 54) = 
Criminal App. No. 18 of 1965 
D /- 13-3-1967, Thakur Jugal 
Kishore Sinha v. Sitamarhi Cen- 
tral Co-op. Bank Ltd. 

(1965) AIR 1965 SC 745 (V 52) = 

(1965) 1 SCR 413, In re. Under 
Art 143, Const of India 
(1962) AIR 1962 SC 1172 (V 49) = 

1962 (2) Cri LJ 262, Pratap Singh 
v. Gurbaksh Singh 
(1961) AIR 1961 SC 633 (V 48) = 

(1961) 3 SCR 460, Saibal Kumar 
Gupta v. B. K. Sen 
(1961) Criminal App. No. 107 of 
1956 Dl~ 23-1-1961 (SC), Suren- 
dra Mohanty v. State of Orissa 
(I960) 1960-2 QBD 188 (1960) 3 

WLR 320. Regina v. Duffey Ex. 
parte N&sh. 

(1955) AIR 1955 SC 19 (V 42) = (1955) I 
1 SCR 757 = 1955 Cri LJ 133, 

M. Y. Shareff v. Hon’ble Judges 
of Nagpur High Court 
(1954) AIR 1954 SC 10 (V 41) = 

1953 SCR 1169, Brahma Prakash 
Sharma v. State of U. P. 

(1954) AIR 1954 SC 728 (V 41) 

(1955) 1 SCR 707, Sagir Ahmad 
v. State of U. P. 

(1954) AIR 1954 SC 743 (V 41) = 

(1955) 1 SCR 677, In re, Hira 

(1951) ?951 t AC 482 = 95 SJ 333, 
Arthur Reginald Perrers v. King 
(1943) AIR 1943 PC 202 (V 30) = 

70 Ind App 216, Debi Prasad 
Sharma v. King Emperor 

(1930) 1930-2 Ch. 368 = 99 LJ 
Ch 560, William Thomas Shipping 

(1900) 1900-2 QBD 36=69 LJQB 
502, R v. Gray 
M. C. Chagla with C. L. Sareeru for 
Petitioner, R. K- Garg, S. C. Agarwal, 
A. K- Gupta and Sumitra Chakravarty, 
for Respondents. 

RIDER DEO DUA, C. J.z These two 
criminal original applications (Criminal 
Original Nos. 39 and 40 of 1968) by Bng. 
E. T. Sen (Retd.) under section 3 of the 
Contempt of Courts Act read with Arti- 
cle 215 of the Constitution, raising as 
they do common questions, are being dis- 
posed of by one order. 

2. Brig. E. T. Sen is a retired Briga- 
dier of the Indian Army, having retired 
In May. 1967 and is at present the Resi- 
dent Manager of Messrs Ceat Tyres of 
India Ltd., New Delhi. He. filed a cri- 
minal complaint under sections 500. 501 
and 502, Indian Penal Code, against D.F. 
Sinha, the Printer and Publisher of "New 
Age’, an English newspaper published 
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from New Delhi, for having printed and 
published a pamphlet ’7 was a CIA agent 
in India", alleged to have been written 
by one John D. Smith, an American, who 
is stated to have defected to Russia, on 
the averment that the said pamphlet con- 
tained serious libellous and defamatory 
statements against the complainant That 
complaint is pending in the Court of Shrl 
P. S. Bhataagar, Sub-Divisional Magis- 
trate, Delhi. The two applications before 
us arise out of what happened during the 
cross-examination of the complainant by 
the counsel for the accused. Shri E. Nara- 
yanan, respondent No. 1 in CrL O. 39 of 
2968, is the Editor and Shri P. Viswa- 
nath, respondent No. 2. is the Printer and 
Publisher and Shri Vldya Rattan, respon- 
dent No. 3, is the Correspondent of the 
"Patriot”, which is a local English Daily 
Newspaper published from New Delhi 
According to the Petitioner, respondents 
Nos. 1 to 3 are siding with D. P. Sinha 
and doing their best to poison the public 
opinion against the petitioner. He has 
referred to the contents of the issues of 
the "Patriot” dated 13-7-1968, 14-7- 

1968, 19-5-1968. 8-6-1968, 2-7-1968, 21-7 
1968, 4-8-1968 and 13-8-1968 in support 
of the submission and it is averred that 
from the circumstances narrated in the 
application, as also from the manner of 
reporting, it is apparent that there is a 
persistent one-sided press campaign by 
the "Patriot" against the cause of the 
petitioner with a view to poisoning the 
mind of the general public and thereby 
hampering the course of justice. The 

§ rounds on which this application has 
een moved read as under: 

l. Because the respondents 'carried on 
a parallel enquiry in a matter which is 
sub judice and published the result of 
the said enquiry when those very facts 
had to be proved by the accused. By 
doing so, the Court and public at large 
were prejudiced. 

2. Because of the publication of the let- 
ter alleged to have emanated from one 
John D. Smith without the same having 
been proved in the trial Court either in 
respect of its authorship or its contents. 

3. Because the proceedings were inac- 
curate and misleading and there was a 
display of headlines of scaring and sen- 
sational character. 

4. Because the publications were cal- 
culated to prejudice the public mind and 
interfere with the due course of justice. 

5. Because misrepresentation of the pro- 
ceedings of the Court scandalised it 
6, Because the respondents asserted the 
establishment of facts as correct when 
they were disputed in a pending case and 
had yet to be proved. 

7. Because the reporting in tbe news- 
paper is one-sided, against the petitioner: 
and in favour of the accused, and 



and thus to hamper the conduct of a 
fair and impartial trial The respondents 
it is pleaded have gone a step further by 
publishing the result of an alleged paral- 
lel enquiry conducted by the English 
local daily the 'Tatnot” The tendency 
of the reporting has been described: 

(a) To prejudice the mind of the gene- 
ral public against the petitioner by giv- 
ing an impression that he is not likely 
to succeed in his case. 

(b) To deter the witnesses of the peti- 
tioner from coming forward to give evi- 
dence in his favour. 

(c) To scandalise the Court by depriv- 
ing it of the power of doing that which 
is the end for which It exists — nam ely, 
to administer justice duly and impartial- 
ly and with reference solely to the facts 
judicially brought before it. and 

(d) To prejudice the public opinion by 
misstatement of facts and by suppressing 
the material facts and by emphasising 
one-sided version against the petitioner’s 
cause and in favour of the accused. 

The issue of the “New Age” dated 21-7- 
1968 has been relied upon in support of 
the allegations of contempt of Court It 
has also been alleged that while report- 
ing the Court’s proceedings of 12-7-1968, 
In the Issue of the “New Age”, full text 
of the letter marked 'A’ was published 
before this document was proved and 
before it could be established whether it 
had actually been written by John D. 
Smith. According to the petitioner's 


public and the witnesses and thus thwart 
the course of fair trial. It Is added that 
the following headline displayed in block 
letters: 

“COMPLAINT MADE IN 1961 TO 
VIJAYALAKSHMI PANDIT”, 
does not form part of the Court proceed- 
ings and is based on an alleged parallel 
enquiry made by the "Patriot" and 
published in its issue dated 14-7-1968. 
This headline is stated to be highly mis- 
leading and has a tendency to poison the 
mind of the general public and the peti- 
tioner’s witnesses and also to otherwise 
prejudice the course of fair and Impar- 
tial tnal. Connected with this headline 
Is the following material published In the 
same Issue of the “New Age" on which 
the petitioner places reliance for his 
charge: 

“A report in the New Delhi Dally 
PATRIOT on July 14 says: 

*Mr. Smith’s letter mentioned that he 
had presented a letter about the illegal 
activities of the American intelligence 
service in India to Mrs Vijayalaksbjnl 
Pandit in January, 1961, when she was 
India's High Commissioner to Britain and 
that this complaint contained reference 
to Brig, (then Colonel) Sen. 

’Contacted. Mm. Vljayalakshml Pandit 
confirmed the receipt of such a com- 
plaint in London in 1961,” . , , 

It is on the basis of this material that 
It is averred that there was a parallel 
enquiry on the part of the “Patriot ana 
the publication of the result of such aa 
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enquiry both by the "Patriot” and the 
"New Age” constitutes a gross contempt 
of Court, 

4. Referring to the issue of the "New 
Age” dated 7-7-1968, in which the Court s 
proceedings of 1-7-1968 were reported, it 
is averred that the respondents again dis- 
i played scaring headlines and nus-state- 
ment and suppression of xnatenal facts 
\ with a view to prejudice the public opi- 
nion and poison the same_ against tne 
petitioner including publication of scan- 
dalous and irrelevant questions asked 
and disallowed by the Court. Tins gne 
vance includes the headline in block let- 
ters: . __ 

"E T SEN: JOINED ARMY TO 'EARN 
MORE MONEY’. _ 

This headline is stated to be entirely out 
of context and to have been hsplayed 
to prejudice and poison the public min 
against the petitioner. The grievance ex- 
tends to the publication of th e text o f 
cross-examination, including queshons dis 
allowed by the trial Court and_this pubh 
cation is stated to have been inspired by 
a desire to prejudice the petitioner m 
the conduct of the prosecution. ’Die rele- 
vant portion of the statement of the com 
Dlainant is reproduced in the applica 
tion for contempt in the following words: 

{ «x left this job because I felt that 
’\Army would suit me best. I also thought 
that in the Army I will become an offi- 
cer and earn more money. 

The following two questions: 

"1. Are you aware that in 1940 the 
British Army was being used to sup- 
press the Indian National movement? 
Were your aware that Indians hired by 
the British rulers in the Indian Army as 
also the British officers of the Indian 
Army were used to suppress the national 
movement of the country? 

2 Did you or did you not have any 
qualm of conscience that you were likely 
to be used against the national movement 
while in the Indian Army? , 

stated to have been overruled by the 
Court were published in the New Age 
dated 7-7-1968 and, according to the peti- 
tioner’s case, reading of these_ questions 
by the general publm .leave 

an impression which is liable to do in- 
calculable harm in poisoning their nund 
against the petitioner-complainant. The 
netitioner has attached with his apph- 
Kon f copy of his statement in exa- 
mination-in-chief and cross-examination 
-•-kgcorded in the presence of the accused 
■ till the date of his tiling the Present 
applications in this Court, to support his 
charge. The publications in the issues of 
the "New Age” dated 21-7-1968 and 7- 
7-1968, it is averred, amount generally to 
one-sided special pleading on the part 
the respondents in favour of respondent 
No. 1 and against the interests of the 
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petitioner-complainant. The manner of 
the reporting is also stated to be calculated 
to poison the mind of the general public 
and thereby to harm the course of jus- 
tice. 

5. The defence of the respondents 
may now be seen. In CrL O. 39 of 1968, 
respondent No. 1, Shri Edatata Naray- 
anan, Editor of the "Patriot”, has in his 
affidavit dated 21-9-1968 expressed un- 
qualified regrets for any contempt of 
Court in respect of his acts as Editor of 
the "Patriot” brought to the notice of 
this Court. While owning this responsi- 
bility he has also taken, without reserva- 
tions, full responsibility for whatever has 
appeared in the "Patriot” and has added 
that consistent with the established tradi- 
tions in the field of journalism, Editors 
do not shift responsibility on the corres- 
pondents for the material published in 
their papers and it is suggested that it 
would have been more appropriate if 
the correspondent of the "Patriot” had 
not been impleaded in these proceedings. 
This suggestion is clearly misconceived 
and I must point out that if contempt 
of Court is committed by a person, then 
merely because someone else takes the 
responsibility for the contempt committed 
by the former, it is no ground in law to 
absolve him or to decline to take notice 
of the former’s guilt. The suggestion 
made in this affidavit is, in my view, 
based on a complete misunderstanding 
and misconception of the law of con- 
tempt of Court. This respondent has, in 
the last paragraph, adopted the aver- 
ments in the affidavit of Shri Vidya 
Rattan, respondent No. 3, the corres- 
pondent for whose action he has taken 
the responsibility on himself. 

6. Respondent No. 3 has of course 
begun with the following words in para- 
graph 3 of his affidavit: 

"That I have every respect for Courts 
of justice and I express unqualified 
regrets for any contempt of Court in my 
acts brought before this Court.” 

But paragraph 4 and the succeeding 
paragraphs squeeze out the lifeblood of 
this seeming unqualified apology. Para- 
graph 4 deserves to be reproduced in 
order to understand whether the unquali- 
fied apology is the outpouring of a peni- 
tent heart moved by a genuine feeling of 
remorse or it is meant to serve as a 
plea to escape punishment after contest- 
ing on the merits the charge of the com- 
mission of contempt of Court and failing 
in the attempt: 

"4. That I also say that I had no inten- 
tion to commit contempt of the Court 
of Shri P. S. Bhatnagar, S. D. M., Fahar- 
ganj, Delhi, in publishing the reports 
referred to in the petition- I bona tide 
reported the proceedings of the Court 
and there was nothing to suggest to me 
that any part of my report would con- 
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stitute contempt of Court I submit with 
respect that no part of my report amounts 
la contempt of court I leave it to the 
Hon’ble Court to decide whether 1 have 
acted within the exercise of my rights 
to report proceedings of Court held in 
public available to me and in the dis- 
charge of my duty to the readers.” 

Then follow about 10 pages dealing with 
each allegation m the application for 
contempt of Court and indeed it is also 
pleaded that the petition for contempt 
of Court has been filed with the objetf 
of putting pressure upon the respondents 
to refrain from giving due publicity to 
the trial of the petitioner’s complaint 
against Shri D P. Sinha. It is added 
that the reports of the Court proceedings 
(sic) m other newspapers including 
"Current" and "National Herald". 

7. Respondent No 2 Shri P. Vlswa- 
nath, Printer and Publisher of the 
"Patriot”, has in his affidavit adopted 
the averments in the counter-affidavit of 
Shn, Vidya Rattan and has said nothing 
else on his own behalf separately It La 
unnecessary to refer in detail to the re- 
joinder by Brig E. T. Sen dated 28-9- 
3068 He has of course laid emphasis on 
the submission that unqualified regrets 
are not genuine as the plea in defence 
amounts to a "rolled-up plea of justifi- 
cation and unqualified regrets” which is 
not recognised 03 effective apology in the 
eye of law. 

8. In CrL O 40 of 1968. the affidavit, 
without date but attested on 2-9-1968. 
filed on behali of Shn Bhupesh Gupta. 
Editor of the "New Age”, respondent 
No 2, merely purports to adopt the 
averments made in the counter-affi- 
davit of Shri D P. Sinha. respondent 
No 1. the Pnnter and Publisher of the 
'New Age’. The affidavit of Shri D P. 
Sinha, y-hich is also undated, but Is 
Eworo on 2-9-1968. begins with para- 
graphs 3 and 4 which are on fines simi- 
lar to paragraphs 3 and 4 of the affida- 
vit of Shri Vidya Rattan, respondent 
No 3 in CiL O 39 of 1968 Paragraph 22 
of this counter-affidavit is also similar 
to paragraph 20 of Shri Vidya Rattan’s 
affidavit in the connected case. In this 
counter-affidavit, also an attempt has 
been made to fully Justify the publica- 
tion of the impugned material. 

9. At the bar, oh behalf of the res- 
pondents, a very serious attempt has been 
made by reference to some provisions of 
the Constitution to make out a case of 
freedom of press which would override 
the law of contempt which has been 
described to be indefinite and imprecise. 
I must confess that it was not posable 
to find any dear cut argument which 
was sought to be developed, and indeed, 
at one stage.' Shri R. K. Garg went to 
the length of submitting that the public 


had a right to know ag to what was 
happening In all the proceedings in 
Courts of law and justice in this realm, 
and a newspaper which performs its daft 
of making available to the public verbatim 
proceedings of the Court, cannot be held 
guilty of contempt of Court Irrespective 
of the tendency as alleged by the peti- 
tioner The constitutional challenge es 
developed by Shri R. K. Garg was not 
easy to appreciate, though considerable 
time was taken by the learned counsel 
on this aspect. 


10. Article 19 of the Constitution, cb 
which initially an attempt was made to 
found the defence by the respondents, 
guarantees protection to all citizens 
against infringement of their right of 
freedom of speech and expression, but 
this protection excludes the operation of 
any existing law and is not Intended to 
prevent the State from making any law 
Imposing reasonable restrictions on the 
exercise of this right. Inter alia, in rela- 
tion to contempt of Court The sugges- 
tion. therefore, contained In the length? 
and elaborate arguments addressed flt 
the bar that freedom of speech and ex- 
pression. and particularly freedom of the 
press in India, Is designed by the Consti- 
tution to override law of contempt of 
Court is unacceptable. Article 215 of thei 
Constitution expressly speaks of the/ 
power of High Court as a Court of record' 
to punish for contempt of itself. Simi- 
lar power is vested in the Supreme Court 
by virtue of Article 129 I have consider- 
ed it appropriate to refer to Article 129 
because arguments against the power of 
the High Courts to punish for their con- 
tempt would, on the- -arguments addressed 
on this aspect, be'' equally applicable to 
the Supreme Court’s power to punish for 
Its contempt Entry No 77 in List I 
(Union list) of Schedule VII of the Con- 
stitution. includes the power of the Par- 
liament to make laws on the subject. 
Inter alia, of contempt of the Supreme 
Court and Entry No 14 In List III (Con- 
current List! of this Schedule empowers 
both the Parliament and the State Legis- 
lature to make laws on contempt cl 
Court excluding contempt of the Supreme 
Court Faint attempt was made on behaJi 
of the respondents to address arguments 
on the basis of Articles 13, 368 (10) an® 
372 of the Constitution for the purpose 
of founding a challenge to the_ law cl, 


01 iounamg a cnauenge to tne ^ r-. 
contempt of Court as developed by t““l 
decisions of Courts being violafive OH 


Article 19 (1) (a) of the Constitution, but 
it Is unnecessary to deal with this 
ment in face of the express language 01 
Article 19 (2), which preserves the law 
relating to contempt of Court Le««w' 
tive competence to enact law or at- 
tempt of Court Is beyond question 
there Is nothing unconstitutional In 
judicial determination by the Courts s* 
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to the meaning of the expression "Con- 
tempt of Court”. The argument that this 
expression being undefined by statute is 
not open to construction by the High 
Courts and by the Supreme Court, and 
that it is too vague and indefinite to be 
enforceable, though ingenious, is unac- 
ceptable. 

V 

( 11. Law declared by the Supreme 

Court is binding on all Courts within the 
territory of India and if the law relating 
to contempt of Court has been recognis- 
ed by the Supreme Court, then its con- 
stitutionality must be upheld. As Shri 
Garg has addressed lengthy arguments 
with great seriousness on the constitu- 
tional challenge, I consider it proper to 
turn to the decisions of the Supreme 
Court 


In re Hira Lai Dixit (1955) SCR 
677 :(AIR 1954 SC 743) a Bench of five 
Judges of the Supreme Court dealt with 
the case of contempt of the Supreme 
Court. The circumstances which led to 
contempt proceedings are, that on 14-9- 
1954, two appeals being Saghir Ahmad 
v State of U. P. and Mirza Hasan Agha 
v. State of U. P. (AIR 1954 SC 728) ap- 
peared for hearing and final disposal on 
the daily board of the Supreme Court. A 
j-number of writ petitions were also fixed 
ft', or hearing. The two appeals were called 
for hearing on that day and remained 
part-heard. The hearing continued on 
the 15th and 16th September and con- 
cluded on the 17th, when the Coimt took 
time for considering its decision. A large 
number of persons, presumably the peti- 
tioners in the writ petitions or otherwise 
interested therein, attended the Court on 
all those dates because the result of the 
decision of the appeals was also ^ con- 
clude the writ petitions. On 15-9-1954, a 
leaflet printed in Hindi 
characters, consisting of 18 pages, intitul 
ed "Hamara Vahan Vibhag meaning 
"Our Transport Department , purporting 
to be written by Hira Lai Dixit and con- 

I 

said to have been meted out to 

by the State officers and the men btate 

Minister of Transport in 

the cancellation and e^ntoal restoretion 

of the licence in respect of a passenger 
_>* 'Us. The second paragraph on Page 15 
V of that leaflet contained ^ Passage re- 
produced in the report which was the 
subject-matter of contempt proceedings, 
but it is unnecessary for our Purposes 
to reproduce it here. After referring o 
Brahma Prakash Shanna V. State of 
Uttar Pradesh, 1953 SCR 1169 : (AIR 1954 
SC 10) also a decision by five Judges, 


which dealt with the case of scandalising 
the Court, it was observed as unden 

"The present case does not fall within 
that category, for here there has been 
no scandalising of the Court itself. The 
question _ here is whether the offending 
passage is of such character and import 
or made in such circumstances as would 
tend to hinder or obstruct or interfere 
with the due course of administration of 
justice by the Court To begin with, the 
leaflet was written by a person who was 
himself the petitioner in one of the writ 
petitions which were on the cause list 
for hearing. The actual timing of the 
publication of the leaflet is significant 
It was circulated at a time when the 
appeal and the writ petitions including 
that of the respondent, Hira Lai Dixit, 
himself were posted on the cause list and 
the appeals, on the decision of which 
depended the fate of those numerous 
petitions, were being actually heard. The 
place of publication was also not with- 
out significance It was distributed in the 
Court premises where a very large num- 
ber of licensees had foregathered. The 
fact of distribution of the leaflet in the 
Court premises was denied in the affida- 
vit of this respondent but when a sug- 
gestion was made that evidence be 
recorded on this point the learned coun- 
sel appearing for him did not press for 
it and accepted the position that the 
leaflet was in fact distributed in the 
Court premises. In the circumstances, the 
only other question that remains is as to 
what was the meaning and purpose of 
the offending passage in the leaflet” 

The Court then went into the contents 
of the passage and repelled the argu- 
ment that it was innocuous and only ex- 
pressed a laudatory sentiment towards 
the Court and that such flattery could 
not have the slightest effect on the minds 
.of the Judges of the Supreme Court The 
Court negatived the contention that 
flattery was the sole or even the main 
object with which this passage was 
written or with which it was published 
at the time when the hearing of the ap- 
peal was in progress. The Court approved 
ttie decision in Brahma Prakash Sharma’s 
case, 1953 SCR 1169 :(AIR 1954 SC 10) 
and observed that it is not necessary that 
there should in fact be an actual inter- 
ference with the course of administra- 
tion of justice and that it is enough If 
the offending publication is likely or if 
it tends in any way to interfere with the 
proper administration of law. According 
to this judgment, the summary jurisdic- 
tion exercised by superior Courts in 
punishing contempt of their authority 
exists for the purpose of preventing inter- 
ference with the course of justice and for 
maintaining the authority of law as Is 
administered in the Court and thereby 
affording protection to public interest In 
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the purity of the administration of jus- 
tice. 

In Pratap Singh v. Gurbaksh Singh, 
AIR 1962 SC 1172, the Court approving- 
ly reproduced the following definition of 
"Contempt of Court” from Oswald” Con- 
tempt of Court, 3rd Edition, page 6: 

"To speak generally, contempt of Court 
may be said to be constituted by any 
conduct that tends to bring the authority 
and administration of the law into dis- 
respect or disregard, or to interfere with 
or prejudice parties litigant or their wit- 
nesses during the litigation.” 

In this decision. It was again reiterated 
that the question In such cases is not 
whether the action in fact interfered 
but whether it had a tendency to inter- 
fere with the due course of justice. 

In 1964, In re. Under Art 143, Consti- 
tution of India, AIK 1965 SC 745, as a 
result of the controversy between the 
Uttar Pradesh Legislative Assembly and 
the Allahabad High Court, the President 
of India made a reference to the Supreme 
Court for its opinion on the following 
five questions 

1 Whether, on the facts and circum- 
stances of the case, it was competent for 
the Lucknow Bench of the High Court 
of Uttar Pradesh, consisting of the 
Hon'ble Mr. Justice N U. Beg and the 
Hon’ble Mr. Justice G D Sahgal. to 
entertain and deal with the petition of 
Mr Keshav Singh challenging the lega- 
lity of the sentence of imprisonment 
imposed upon him by the Legislative 
Assembly of Uttar Pradesh for its con- 
tempt and for infr ingement of its privi- 
leges and to pass orders releasing Mr. 
Keshav Singh on bail pending the dis- 
posal of his said petition; 

(2) Whether, on the facts and circum- 
stances of the case, Mr. Keshav Singh 
by causing the petition to be presented 
on his behalf to the High Court of Uttar* 
Pradesh as aforesaid, Mr. B Solomon, 
Advocate, by presenting the said peti- 
tion and the said two Hon’ble Judges by 
entertaining and dealing with the said 
petition and ordering the release of 
Shn Keshav Singh on bail pending dis- 
posal of the said petition committed con- 
tempt of the Legislative Assembly of 
Uttar Pradesh; 

(3) Whether, on the facts and circum- 
stances of the case, it was competent for 
the Legislative Assembly of Uttar Pra- 
desh to direct the production of the said 
two Hon’ble Judges and Mr. B. Solomon. 
Advocate, before it In custody or to call 
for their explanation for its contempt 

(4) Whether, on the facts and circum- 
stances of the case, it was competent for 
the Full Bench of the High Court of 
Uttar Pradesh to entertain and deal with 
the petitions of the said two Hon’ble 
Judges and Mr. B. Solomon, Advocate, 


Bud to pass interim orders restraining 
^ e rSP ea ^£ r 9* Legislative Assembly 
* .“^ ar Pradesh and other respondents 
to the said petitions from implementing 
the aforesaid direction of the said Legis- 
lative Assembly; and 

(S) Whether a Judge of a High Court 
who entertains or deals with a petition i 
challenging any order or decision of isi 
Legislature imposing any penalty on tb 
petitioner or issuing any process against 
the petitioner for its contempt or for 
infringement of its pnvilegs and immuni- 
ties or who passes any order on such peti- 
tion commits contempt of the said legisla- 
ture and whether the said Le gisla ture 
Is competent to take proceedings against 
such a Judge in the exercise and enforce* 
ment of its powers, privileges and im- 
munities." 

A Bench of seven Judges of the Supreme 
Court heard elaborate arguments on this 
reference and had the assistance of a 
large number of eminent lawyers drawn 
from almost all the States in India. The 
question raised related to the powers 
both of the Legislatures and of the High 
Courts to punish for their contempt The 
illuminating judgment in this case ex- 
haustively reviews the case law both 
English and Indian on the subject and 
what emerges from this judgment Is that 
the power of the High Courts and of th<^ 
Legislatures to punish for their contempt 
was not questioned by anyone. 

12. In Surendra Mohanty v. State of 
Orissa, Criminal Appeal No. 107 of 1956 
decided on 23-1-1061 (SC) on appeal by 
the contemner from his conviction and 
sentence ordered by the High Court of 
Onssa for contempt of Court, a Bench 
of five Judges allowed the appeal on the 
merits It, however, observed that the 
^-onterapt of Courts Act confers on the 
High Courts the power to punish for the 
contempt of inferior Courts and this 
power being wide and described as arbi- 
trary, deserves to be exercised with cir- 
cumspection and restraint and only in 
cases where it is necessary for maintain- 
ing the course of justice pure and un- 
affected. In Thakur Jugal Kishore Sinha 
v. The Sitamarhi Central Co-operative 
Bank Ltd., Criminal Appeal No 18 of 
1965 D /- 13-3-1967 :(AHt 1967 SC 1494), 
the appellant had been convicted by the 
Patna High Court for contempt of the 
Court of the Assistant Registrar, Co- 
operative Societies. On appeal, the mam 
question raised centred round the argu-j 


was functioning as a Court judicially 
subordinate to the High Court and thi* 
was decided against the appellant The 
Court, however, also observed as follows 
"Generally speaking ’any conduct that 
tends to bring the authority and admi- 
nistration of the law into disrespect or 
disregard or to interfere with or pieju- 
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dice party litigants or their witnesses 
during their litigation amounts to con- 
tempt of court: see Oswald on Contempt 
page 6. In order that courts should be 
able to dispense justice without fear or 
favour, affection or ill-will, it is essential 
that litigants who resort to courts should 
so conduct themselves as not to bring the 
authority and the administration of law 
into disrespect or disregard. Neither 
should they exceed the limits of fair cri- 
ticism or use language casting aspersions 
on the probity of the courts or question- 
ing the bona fides of their judgments. 
This applies equally to all Judges and all 
litigants irrespective of the status of the 
Judge i.e. whether he occupies one of 
the highest judicial offices in the land 
or is the presiding officer of a court of 
very limit ed jurisdiction. It is in the 
interests of justice and administration of 
law that litigants should show the same 
respect to a court, no matter whether 
It is highest in the land or whether xt 
is one of inferior jurisdiction only. The 
Contempt of Courts Act, 1952 does not 
define 'contempt’ or 'courts’ and m the 
interest of justice any conduct of the 
kind mentioned above towards any per- 
son who can be called a 'court’ should be 
amenable to the jurisdiction under the 
Contempt of Courts Act, 1952.’ 

In Tukaram G. Gaokar v. K. N. Shukla, 
AIR 1968 SC 1050, again power to punish 
for contempt is recognised. Since the con- 
clusion of the arguments in the case m 
the hand, a Bench of three Judges of the 
Supreme Court has on 8-11-1968 given a 
judgment in He. P. C. Sen, Criminal 
Appeal No. 119 of 1966 (SC) m winch 
Shah, J. speaking for the Court, has 
dealt with the matter very exhaustively. 
Thus observed the learned Judge: 

"The law relating to contempt of Court 
is well settled. Any act done or writing 
published which is calculated to bring a 
Court or a Judge into contempt, or to 
■ lower his authority, or to interfere wit h 
the due course of justice or the lawful 
process of the Court, is a contempt of 
Court : R. v. Gray, (1900) 2 Q, B. _D. 
36 at p. 40. Contempt by speech or writ- 
ing may lie by scandalising the Court 
Itself, or fay abusing parties to actions, 
or by prejudicing mankind in favour or 
against a party before the cause is heard. 
It is incumbent upon Courts of Justice 
to preserve their proceedings from being 
misrepresented, for prejudicing the minds 
of the public against persons concerned 
as parties in causes before the cause is 
finally heard, has pernicious consequ- 
ences. Speeches or writings misrepresent- 
ing the proceedings of the Court or pre- 
judicing the public for or against a party 
or involving reflection on parties to a 
proceeding amount to contempt. To make 
a speech tending to influence the result 
of a pending trial, whether civil or cn- 
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mi n a l , is a grave contempt. Comments 
on pending proceedings, if emanating 
from the parties or their lawyers; are 
generally a more serious contempt than 
those coming from independent sources. 
The question in all cases of comment on 
pending^ proceedings is not whether the 
publication does interfere, but whether 
it tends to interfere with the due course 
of justice. The question is not so much 
of the intention of the cont emn er as 
whether it is calculated to interfere with 
the administration of justice.” 

The Court then reproduced the following 
passage from Debi Prasad Sharma v. 
King-Emperor, 70 Ind App 216 at p.224: 

. . the test applied by the .... 
board which heard the reference was 
whether the words complained of were 
in the circumstances calculated to obst- 
ruct or interfere with the course of jus- 
tice and the due administration of the 
law.” 

The submission that intention of the con- 
temner is the decisive test was negatived 
and reliance in support of the argument 
of intention on Saibal Kumar Gupta v. 
B. K. Sen, (1961) 3 S. C. R. 460 : AIR 1961 
SC 633 was held to be unhelpful. The 
observations of Imam, J. in that judg- 
ment were explained and it was held 
that those observations do not imply that 
in the absence of intention to interfere 
with the course of justice, the conduct 
which tends to or is calculated to inter- 
fere with the administration of justice 
cannot be punished as contempt The 
decision in Arthur Reginald Ferrers v. 
King, (1951) A. C. 482, was also held not 
to support this submission. It may he 
pointed out that in the case of In re: 
P. C. Sen, Cri. App. No. 119 of 1966 D/- 
8-11-1968 (SC) the Chief Minister of Ben- 
gal had broadcast a speech which touch- 
ed the merits of a cause pending in and 
awaiting adjudication by the Calcutta High 
Court. In tile course of the judgment, 
the position in regard to the legal pro- 
ceedings without the aid of a jury was 
clarified in these words: 

"It is difficult to accept the contention 
that comments which are likely to inter- 
fere with the due administration of jus- 
tice by holding up a party to a proceed- 
ing to ridicule or to create an_ atmos- 
phere against him in the public mind 
against his cause when the trial is held 
without the aid of a jury do not amount 
to contempt. If a party to the proceeding 
is likely to be deterred from prosecuting 
his proceeding or people who have simi- - 
lar cause are likely to be dissuaded from 
initiating proceedings, contempt of Court 
would be committed. It matters little 
whether the trial is with the aid of the 
jury or without the aid of jury.” 

While commenting on some English deci- 
sions reported as The William Thomas 
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Shipping Co, In re, IL W. DhUlon and 
Sons Ltd. v. The Company. In re. Sir 
Robert Thomas, (1930) 2 Ch. 358 and 

Repina v. Dutfey, Ex Parte Nash, (1960) 
2Q. B. D, IBS, Shah. J. proceeded to 
state: 

"But our Courts are Courts, which 
administer both law and equity Assum- 
ing that a Judge holding a trial la not 
likely to be influenced by comment In 
newspapers or by other media of mass 
communication may be ruled out — though 
It would be difficult to be dogmatic on 
that matter also — the Court Is entitled and 
la indeed bound to consider, especially 
in our country where personal conduct Is 
largely influenced by opinion of the 
members of the caste, community, oc- 
cupation or profession to which ha 
belongs, whether comments holding up a 
party to public ridicule, or which preju- 
dices society against him may not dis- 
suade him from prosecuting hjs proceed- 
ing or compel him to compromise it on 
terms unfavourable to himself. That Is a 
real danger which must be guarded 
against the Court Is not In initia ting 
proceedings for contempt for abusing a 
party to a litigation, merely concerned 
with the Impression on the Judge’s mind 
or even on the minds of witnesses for a 
litigant. It is also concerned with the 
probable effect on the conduct of tha 
litigant ^ and persons • having rimitar 

After suggesting that a Judge while hear- 
ing an appeal may be influenced un- 
consciously by what he reads In news- 
papers, the learned Judge added: 

"No distinction Is. In our Judgment, 
wa rra nted that comment on a pending 
case or abuse of a party may amount 
to contempt when the case Is triable with 
the aid of a jury, and not when It Is 
triable by a Judge or Judges." 

The Court also repeated what Is now 
almost axiomatic that ordinarily a Court 
would not Initiate proceedings for com- 
mitment for contempt where there Is a 
mere technical contempt. The same Bench 
of the Supreme Court has eufl more 
recently in Perspective Publications (P) 
Ltd. v. State of Maharashtra. Criminal 
Appeal No. 159 of 1965 (SC), affirmed 
the order of the Bombay High Court 
convicting the appellants there of con- 
tempt of Mr. Justice Tarkunde of that 
High Court in Ms Judicial capacity and 
of the Court. The charge of contempt 
was based on the publication on 24-4- 
J9'j5 of an article under the caption 
/“STORY OF A LOAN and Blitz Tha- 
kersey Libel Case” in the weekly 'periodi- 
cal called "Mainsteam". That article was 
stated to have been contributed by a 
person under the name of "Scribbler". 
The Court again reviewed tha case-law. 
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The American and Australian derisions 
were held to be hardly of much assist- 
ance in India because the decisions of 
the various High Courts and of tha 
Supreme Court have crystallized the prin- 
ciples applicable here by mostly adopt- 
ing the principles followed by English 
Courts. In this decision, it Is again paint- 
ed out. by making a reference to Brahma 
Prakash’s case 1953 SCR 1169 :CAIR 
1954 SC 10) (supra), which may by now 
be considered to be Incontrovertible, that 
it is not necessary to prove affirmative- 
ly that there has been an actual inter- 
ference with the administration of justice 
by reason of offending statements and It 
is enough if It is likely or it tends in any 
way to interfere with the proper admin- 
istration of justice. 

13. This Court has also. In several 
Full Bench derisions, laid down the law 
in regard to contempt of Court with 
sufficient clarity. In Surat Singh v. Des 
Raj Chowdhry. 1968 Delhi LT 1 (FB). the 
power of this Court to punish for con- 
tempt has been stated to be Inherent In 
Its character as a Court of Record and 
the recognition of this power under Arti- 
cle 215 of the Constitution has been 
noticed. After referring to Article 19 (11 
(a) and Article 19 (2) of the Constitution, 
it has been pointed out that neither the 
Constitution nor any other law contem- 
plates any exemption or a caving provi- 
sion In favour of the press or the pro- 
fession of journalism as such, with tha 
result that the freedom of speech and 
expression ns guaranteed by Article 19 
(1) (a) has been held to be available to 
all citizens in an equal degree without 
conferring any greater privilege on tha 
press or the Journalists. This, however, 
does not by any means affect the high 
esteem In which free civilized demo 
era tic society like ours holds independent 
and public-spirited Journalists to express 
their views fearlessly but rationally la 
sober and restrained language It has fur- 
ther been pointed out in this derision 
that though contempt of Court has no! 
been defined either In the Constitution 
or in any other statute, its concept l* 
now very well settled. "Contempt by 
speech or writing", it has been pointed 
out "may be by scandalising the Court by 
Itself or by abusing parties to actions. oS 
by prejudicing mankind in favour of CC 
against a party before the cause Is heard 
because in the last-mentioned instance. 
Injurious misrepresentation concerning 
litigating parties may Induce them to 
discontinue the action or to compiomisa 
or may deter other persons, with good 
causes or actions, from approaching tha 
Court And then, it may also tend to 
Infl uence in a subtle or subconscious 
manner the Judicial thinking on the port 
of the Court." 
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3n Re: Court of Its Own Motion v. K. S. 
Sethi, Cr. O. 49 of 1967, decided on 23- 
11-1967 :(AIR 1968 Delhi 248), a Full 
Bench of this Court observed that Arti- 
cle 215 of the Constitution gives every 
High Court the right and power to punish 
a contempt of itself. Contempt accord- 
ing to this decision, may consist of con- 
duct which prejudices the parties or the 
witnesses during litigation or_ it may 
consist of conduct which, brings the 
authority and administration of law in 
disrespect or disregard or it may tend 
to impede, embarrass or obstruct the 
Court in discharge of its duties This 
decision was unsuccessfully assailed in 
the Supreme Court. As recently as 
November, 1968, a Full Bench of this 
Court convicted Shri R. K. Dalmia for 
contempt of Court (Cr. O. 55 of 1968), 
though that was undoubtedly a clear-cut 
case and the counsel did not raise any 
objection similar to those raised before 
ns. I need not refer to the innumerable 
decisions of other High Courts except to 
a recent full Bench decision of the Fun- 
gab and Haryana ffigh Court in S. Sher 
Singh v. Raghu Pati Kapur, 69 PunLR 673. 
(AIR 1968 Punj 217) in which all con- 
ceivable grounds were urged by the 
alleged contemner In his challenge to the 
law providing for punishing f° r , me 
offence of contempt of Court. It has been 
observed in this decision that in so lar 
as the offence of contempt of Court is 
concerned, the essence of thematter is 
the tendency to interfere with the due 
course of justice. It is unnecessary to 
refer in detail to the exhaustive judgment 
prepared by Mehar Singh, C. J. 

14. The submission that tiie public 
has a right to be apprised of aU that 
happens in the open Court and that the 
respondents having merely answered to 
the rightful demand of the public by 
publishing the material m question, con- 
tempt of Court cannot, as a matter of 
tew, he held to he committed, has mere- 
ly to be stated to he rejected No such 
alleged right of the public and no such 
alleged obligation on the part of tiie res- 
pondents can override the law of con- 
tempt of Court, without which effective 
mid pure administration of justice seems 
te us to be inconceivable in a set-up like 
ours. 

15. Before turning to the objectionable 
publications, I may appropriately advert 
to the argument on which Sim R. K. 
Garg addressed this Court in defence for 
more days than one. According to him, 
the Taw of contempt of Court is unpreose 
and undefined and not only Is Ins clirat 
unaware, even his lawyers fed. handi- 
capped and they were unable to advise 
and guide him as to how far he could 
go in pub lishing the Impugned material 
to question. On this very grom-IIs 
founded the argument that his client 


cannot offer an unqualified apology and 
that all that he can say is that if the 
Court finds that his client’s conduct 
amounts to contempt of Court, then he 
is willing to tender an unqualified apo- 
logy. I am wholly unable to sustain this 
submission. The law of contempt of Court 
is as precise as it can be in view of its 
very nature. It depends on the facts and 
circumstances of each case and the law 
reports abound with decisions which are 
legion, conveying a fairly clear idea to 
anyone, who chooses to read them with 
requisite care and attention, as to what 
is the precise scope and effect of tiie law 
of contempt of Court and, broadly speak- 
ing, it is reasonably settled as to when 
a publisher must pause and ponder whe- 
ther or not to transgress the bounds dis- 
cernible from those decisions. In regard 
to the apology also, it is settled by a 
host of decisions by the various High 
Courts and quite a few by the Supreme 
Court that an apology and a justifica- 
tion ill go together. We are not unaware’ 
of some observations in the Supreme 
Court decision in M. Y. Shareff v. The 
Hon’ble Judges of the High Court of 
Nagpur, (1955) 1 S. C. R. 757 :(AIR 1955 
SC 19), but they must be confined to the 
peculiar facts and circumstances of that 
case, and on the authority of that deci- 
sion, it is not possible to hold that in a 
case like the present, an apology, opera- 
tive after a finding by the Court that 
the impugned publication amounts to 
contempt of Court, deserves to be ac- 
cepted. Apology, it is settled beyond dis- 
pute, has to be offered clearly at the 
earliest opportunity indicative of remorse 
and contrition which is the essence of the 
purging of a contempt and it should not 
be offered in the hope and with the 
object of avoiding punishment. 


16. Coming now to the merits of Cr. 
O. 39 of 1968, the effect of the headline 
to bold type "CIA AGENT’S LETTER 
ADMITTED IN COURT” and the second 
headline in much bolder type "SEN 
SAYS SMITH OFTEN PAID FOR HIS 
DRINKS” published on the frontpage of 
the issue of the "Patriot” dated 13-7- 
1968, seems to me to tend to prejudice 
the public mind against the petitioner. It 
Is not a fair and faithful report of toe 
proceedings of the Court and -the selec- 
tion of the bolder type for the specially 
chosen subject-matter in question seems 
to betray an oblique purpose or motive. 
In the reply, no serious attempt has been 
made to show that this report is an 
accurate reproduction of the statement 
made to Court and during .the argu- 
ments, it has been sought to be explain- 
ed by suggesting that the trend of the 
Court statement justifies the impression 

formed by the respondmts-journalists 

and this impression Is fairly reported in 
the impugned news item. S imila r Is the 
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explanation for using the bold headlines 
I am far from satisfied with this ex- 
planation. Holding this not to be a fair 
and faithful report of the Court proceed- 
ings and also that it tends to convey to 
the reader an impression prejudicial to 
the complainant, this publication^ clearly 
tends to prejudice mankind against the 
complainant and it thus falls within the 
mischief of contempt of Court. 

17. In regard to the publication of 
the letter alleged to have been written 
by one John Smith and addressed to one 
P. G Garg, we feel, after gomg through 
the record, that the reporter and the 
publisher might well have thought that 
this letter had been duly admitted in 
evidence though in fact it seems to me 
to have been only marked for identifi- 
cation and not admitted in evi- 
dence or proved. In this respect, I am 
inclined to give to the respondents bene- 
fit of doubt Publication of the full text 
of the letter would also seem to me on 
the facts of this case, to be indiscreet, 
but here again, I am inclined to give to 
the respondents benefit of doubt It 
would certainly have been more fair and 
proper on the part of the respondents 
I not to have published It in extenso when 
it was not actually read out in Court. 

Being conscious of the principle that 
action for contempt of Court ehould not 
be taken too lightly, but with caution 
and deliberation. I consider it proper to 
ignore the publication of the full text 
of the letter on the peculiar facts and 
| circumstances of this case. 

18. In regard to the publication on 
the front page of the Issue of the 
"Patriot" dated 14-7-1968. according to 
which Mr. Smith’s letter mentioned that 
he had presented a letter about the legal 
activities of the American Intelligence 
service In India to Mrs. Vijay lakshmi 
Pandit in January, 1961, when she was 
Tr.rUnr» High Commissioner to Britain and 
that complaint contained references 
to Brig, (then Colonel) Sen and the report 
by the Staff Reporter of the newspaper 
suggesting that he bad contacted Mrs. 

Vijaylakshmi Pandit who confirmed the 
receipt of such a complaint in London 
in 1961, we feel that this publication has 
also a tendency to prejudice mankind 
against the complainant by reference to 
something which the Staff Reporter did 
in connection with a matter which was 
sub Judice in Court In the proceedings 
initiated by the complainant-petitioner. 

The subject-matter of this publication 
read as a whole cannot _ but tend to 
create an ^impression prejudicial to the 
complainant. 

19 . , I am disinclined to hold that tHe 
other publications referred to in CrL 
O 39 of 1963 by themselves amount to 
contempt of Court, and indeed they were 
not seriously pressed by Shri C ha gl a in 


his argument He only referred to them 
in passing to contrast the sketchy nature 
of the report in the other issues of the 
"Patriot”. It was, however, suggested by 
the learned counsel that the general 
manner and method of publishing the 
Court proceedings was far from fair, 
faithful and accurate. 

20. This takes us to CrL O, 40 of 1968, 
The petitioner’s learned counsel has at 
the outset drawn our attention to the 
defect in the affidavit In reply at p 52 
of the record filed by Shri Bhupesh 
Gupta, respondent No 2, that m the veri- 
fication clause, he has not stated that 
paragraphs 1 to 3 of the affidavit are 
true to his personal knowledge and be- 
lie! The word ''personal", says the coun- 
sel, Is missing in the affidavit filed In 
Court. This, according to the respon- 
dents’ learned counsel, seems to be a 
typing mistake. In my view, this is a 
lapse both on the part of the Oath Com- 
missioner who attested this affidavit and 
on the part of the deponent who swore 
this affidavit and filed it in Court with- 
out checking up that there was no such 
typing mistake. It does give us an impres- 
sion £hat the affidavit was not read 
either by the Oath Commissioner or by 
the deponent with the care it deserved. 
I need, however, say nothing more in 
this connection on the present occasion. 

21. At page 7 of the "New Age" 
dated 21-7-1968, is published the full 
text of the letter alleged to have been 
written by John Smith to one Mr P. B. 
Garg. The offending publication with the 
headline "COMPLAINT MADE IN 1961 
TO VIJAYALAKSHMI PANDIT" in very 
bold type begins as unden 

"Following is the text of the letter of 
John Smith introduced in evidence by 
the defence counsel P. B Garg” 

Then the whole letter Is reproduced which 
p ur por t s to be addressed to one Mr. P. B. 
Garg. I have riven the benefit of doubt 
to the respondents In CrL O 39 of 1968 
for forming an impression that this let- 
ter was admitted into evidence, though 
from the record. It may be inferred that 
after the Court had corrected the pro- 
ceedings of 12-7-1968 and clarified that 
the letter in question was only placed on 
the record, those who wanted to publish 
the Court proceedings on 21-7-1968 should 
have taken proper care to inform them- 
selves of the correction incorporated by 
the Preriding Officer when eignlng the 
typed proceedings. But here again. Iam 
inclined to give the benefit of doubt to 
the respondents In this case, though I 
cannot help observing that publication of 
the full text of this letter was somewhat 
indiscreet on their part. The bold typo 
about "COMPLAINT MADE IN 1961 TO 
VIJAYALAKSHMI PANDIT” and a re- 
production of the report from the 'Daily 
Patriot 1 of 14-7-1968. in my opinion does 
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constitute contempt of Court inasmuch as 
it tends to prejudice public mind against 
the complainant by making ■ a reference 
to some sort of investigation or enquiry 
which the Reporter of the "Patriot” 
is suggested to have carried out in con- 
nection with a matter requiring adjudi- 
cation by the Court in a pending pro- 
ceeding on the evidence to be recorded. 
The publication of the photostat of John 
Smith’s letter to Garg and of the enve- 
lope showing address, also seems to me 
to be a transgression of the limits of a 
fair and faithful reporting of Court pro- 
ceedings. The question whether the let- 
ter was actually written by John Smith 
to P. B. Garg and who this gentleman 
is was a matter which had yet to be 
determined by the Court on legal evi- 
dence and its publication on 21-7-1968 
does not seem to me to fall within the 
doctrine of fair and faithful reproduction 
of the Court proceedings held on 12-7- 
1968. In the same issue of the ’New Age’ 
at page 6, the headlines in very bold 
type "CIA MAN SMITH PAID FOR 
BRIG. SEN’S DRINKS” seems to me to 
be an unfaithful and unfair reproduction 
of the Court proceedings. _ This conveys 
an impression of interpreting the state- 
ment and not of faithfully and accurately 
reproducing it. I have accordingly little 
hesitation in holding this publication to 
amount to contempt of Cotut. 

22. In the issue of the "New Age”, 
dated 7-7-1968, at page 12, occur the 
following headlines in very bold type: 

"E. T. Sen: Joined Army to earn more 
money.” 

23. This also seems to me to tend fo 
convey a somewhat erroneous impres- 
sion about Sen’s statement in Court, read 
as a whole, and is accordingly not a fair 
and faithful reproduction of the Court 
proceedings. This publication thus also 
seems to me to fall within the mischief 
of contempt of Court as discussed above. 
Neither the press reporter nor the publi- 
sher, of a newspaper can, in my view, 
claim an indefeasible right to put his 
own gloss on the statements in Court by 
selecting stray passages out of context 
which may have a tendency to convey to 
the reader to the prejudice of a party to 
the proceedings, a sense different from 
what would appear when the statement 
is read in its own context. To reproduce 
stray misleading passages in bold head- 
lines in order to attract the attention of 
casual readers may serve as an aggravat- 
ing factor. Similarly, while reproducing 
the Court proceedings, no words may be 
added, omitted or substituted if their 
effect is to be more prejudicial to a party 
litigant than the actual proceedings. Any 
deviation in the report from the correct 
proceedings actually recorded, must, if it 
offends the law of contempt of Court, 


render the alleged contemner liable to 
be proceeded against. 

24. On a consideration of all the facts 
and circumstances of the case and as 
a result of the foregoing discussion, I am 
constrained to hold the respondents in 
both the cases to be guilty of contempt 
of Court, but as their plea is that 
they were ignorant of the precise 
implication of law of contempt and 
peir legal advisers were also unable 
to guide them properly, I feel that a 
severe warning would on this occasion 
serve the ends of justice. In taking this 
lenient view in this case, the stress laid 
on Shrf Garg’s argument that the alleged 
contemners’ legal advisers were unable 
to understand the correct legal position 
and^ were thus unable to Rive proper 
advice, has, to some extent, weighed with 
this Court. It must, however, be made 
cleat; that in future, this Court would 
take a more serious view of such publi- 
cations and the ignorance of the law or 
inability of the legal adviser s to properly 
advise their clients, would not be con- 
sidered a mitigating tircumstance. It 
may be pointed out that on behalf of the 
petitioner, it was argued that the "New 
Age” is the official paper of the Com- 
munist Party and the "Patriot” is other- 
wise a Communist paper. The impugned 
publications were accordingly designed 
by the respondents in both the cases to 
hamper the fair . trial of the case by 
poisoning the public mind against the 
plaintiff. It is not disputed by the res- 
pondent that the "New Age” is the Com-' 
munist Party’s official organ, but the 
"Patriot” is stated to be an independent 
paper with its own views and policy. I 
have not taken into account the allega- 
tion the "Patriot” being a Communist 
paper because this Court, while consider- 
ing the question of contempt of Court, 
is wholly unconcerned with the political 
views of alleged contemners. The charge 
of contempt of Court in this case is to be 
considered on the merits unmindful of 
the alleged contemners’ political views. I 
have, however, taken notice of the fact 
that the printer and publisher of the 
"New Age” is a party to the proceedings 
in a criminal Court in regard to which 
the contempt of Court is alleged. This 
seems to me to be a factor of consider- 
able relevance. 

25. Shri Chagla had, in the course of 
his arguments, referred us to the issue 
of the "New Age” dated 28-7-1968, where 
at Page 6, a photograph of Shri R. K. 
Garg, the defence counsel in the case, was 
published along with the proceedings of 
the case and it was suggested that it was 
not a fair and impartial report of the pro- 
ceedings but was meant to give publicity 
to the counsel. In my opinion, this can- 
not be contempt of Court and that is the 


214 Delhi (Prs 25-28] Omesh Salgal v. R.K. Dalmla (SB) (S.K. KapurJ] A. LB, 


only question with which I am concerned 
In these proceedings. 

26. The petitioner is entitled to his 
costs which I fix at Rs 250/- in each case 

27. S. K. KAPUR J.: I entirely agree 
2S. JAGJIT SINGH, J.: I entirely agree. 

KSB Contemner warned. 
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S. K. KAPUR, HARDAYAL HARDY 
AND JAGJIT SINGH. JJ 
Omesh S algal and another. Petitioners 
V. R. K. Dalmia, Respondent. 

Criminal Original No. 55 of 1968, D/- 
14-11-1968, 

(A) Contempt of Courts Act (1952), 
Ss. 1, 4 — Person not directly interested 
In case approaching Magistrate in his 
chambers alter Court hours and asking 
him to accept hail on behalf of accused 
*— On Magistrate’s refusal, person threat- 
ening Magistrate by show of his wealth, 
to teach him a lesson — It Is interference 
with administration of justice and amounts 
to contempt of Court — Contemner, con- 
sidering his age was administered warn- 
ing and was ordered to pay costs. 

The purpose of the contempt jurisdic- 
tion Is to uphold the majesty and dignity 
of the law Courts and the image of such 
majesty In the minds of the public can- 
net be allowed to be distorted. Action for 
Contempt is not for the purpose of plac- 
ing Judges In a position of immunity 
from criticism but Is aimed at protection 
of the freedom of Individuals and the 
orderly and equal administration of laws. 

(Para 8) 

Where a person who was not directly 
concerned with the litigation and did not 
In the legal sense represent the accused, 
walked Into the Chamber of the Magis- 
trate after Court hours, to persuade him 
to accept ball on behalf of the accused 
and upon refusal of the Magistrate to do 
It after Court hours, the person told the 
Magistrate that he had got some secret 
Inquiry Initiated against him and that he 
should withdraw the orders otherwise he 
would teach him a lesson and made a 
show of his wealth and threatened that 
the Magistrate had challenged a formid- 
able foe 

Held that this conduct dearly amount- 
ed to an act tending to Impede, embar- 
rass or obstruct the Court In the dis- 
charge of Its duties. It was nothing short 
cf an effort to Interfere with the order- 
ly administration of Justice. Administra- 
tion of Justice could not be effective un- 
less respect for It was fostered and main- 
tained. Such interference shaked the very 
pillars of the administration of justice 
and the confidence of the people In the 


Courts which was of prime Importance 
to the litigants in their struggle for the 
protection of their rights and 11 be rhea 
The person was guilty of contempt ol 
court (Para 8) 

Held further considering the fact that 
the Contemner was an old man of about 
75 years with 111 health and must have 
been carrying a feeling of frustration on 
one of his workmen being sent to jail 
when an order for bail had already been 
passed, the interest of justice would bo 
served by administering a warning to 
him. This lesser punishment was being 
awarded having regard to the circum- 
stances of this case The contemner was 
also ordered to pay Rs 200/- as costs. The 
Court, however, sounded a note of warn- 
ing that any act impairing the majesty 
of the Courts will be dealt with strongly 
for no person has a choice of taking law 
into his own hands and interfere with tbo 
Impartial administration of justice. II 
any person has any grievance against 
Judicial orders made by Courts there are 
ample remedies for rectification of the 
errors, but the flow of administration of 
Justice must be kept unimpeded and its 
channels clear. (Para 10) 

(B) Criminal P. C. (1898), S. 499 — 
Consideration of bail bond after Court 
boors — Duty of Magistrate. 

Held that the Magistrate should not 
have refused to consider the surety bond 
of the accused person on the ground that 
he had risen for the day from the Court 
Whereas it should be appreciated that he 
worked upto 515 pun. In scrutinising the 
bail-bonds of 12 accused persons. It is to 
be expected that un-influcnced by the 
none too proper conduct of persona 
interested in the accused he should have 
devoted a few more minutes and consider- 
ed the bail-bond of the accused parti- 
cularly when the following day happened 
to be a Sunday. Liberty of the subjects 
must be given a top priority In a spirit 
of dedicated devotion. One must always 
remember that the rights of the subjects 
flow not from the mercy of the Courts 
but from the guarantees of our system of 
laws, namely, no person should be 
deprived of his liberty even for a moment 
except In strict conformity with law. 
Courts exist to administer law as well as 
justice In conformity with law and spend- 
ing a few more minutes even after 815 
P. M. would have exhibited a better 
desire for fostering the administration of 
Justice. (Para «) 

(C) Contempt el Co urts Act (125A 
S. 4 — Apology — The alleged apology 
held to be no apology. 

The written apology tendered by the 
contemner towards the end of the argu- 
ments was: *T had no Intention to com- 
mit any conte mpt of Court and as advis- 
ed by my counsel. I committed no au™ 
contempt. Still if the Haatle Court coo- 
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eider that what I uttered constitutes 
contempt of Court, I tender my unquali- 
fied apology”. 

Held that this was no apology in the 
eye of law. (Para 12) 

(D) Contempt of Courts Act (1952), 
S. 3 (2) — Held on facts that the section 
was no har to jurisdiction of High Court 
to punish contempt of subordinate Court 
■—Penal Code (1860) S. 228. 

Per Hardayal Hardy, J.: The essen- 
tial ingredients of offence under S. 228, 
Penal Code are firstly, intention, second- 
ly, insult or interruption to a public ser- 
vant and thirdly, the public servant con- 
cerned should be sitting in any stage of 
judicial proceeding. (Para 14) 

Where in approaching the magistrate 
after he had retired to his chambers after 
court hours, the respondent’s intention 
was not merely to threaten the Magis- 
trate and cast un-merited aspersions on 
him in respect of certain action which 
he had taken in the discharge of his 
judicial functions, but also to administer 
a warning to his colleague another 
Magistrate, who had seisin of the case 
at that time, and his further intention 
was to give as much publicity to what 
he had done, the object clearly was to 
scandalize the Magistrates and thus to 
deflect them from a strict and non-hesi- 
tant performance of their duties. In such 
a case section 3 (2) of the Act cannot 
stand in the way of the High Court's 
jurisdiction in taking action for contempt 
against the respondent. (1900) 2 QB 36, 
Ref. (Paras 17, 18) 

Cases Referred: Chronological Paras 
(1900) 1900-2 QB 36 = 69 LJ QB 

502, Queen v. Gray 16 

Y. D. Misra, Addl. Standing Counsel, 
for State and L M. Lai. for Omesh 
Saigal, for Petitioners; R. V. S. Mani 
with P. N. Chadha, for Respondent 

S. K. KAPUR, J.: Upon a report receiv- 
ed from the Additional District Magis- 
trate that Shri R. K. Dalmia has com- 
mitted contempt of Court a notice was 
Essued to him on 15th October, 1968. The 
circumstances that led to the report may 
now be set out 

2. Shri Omesh Saigal, Sub Divisional 
Magistrate, Hew Delhi made a report on 
27th July, 1968, to the Deputy Commis- 
sioner that he had a case (State v. Kew- 
alramani and twelve others) fixed in his 
Court for 27th July, 1968; that the case 
was taken up immediately after lunch 
when the accused were ordered to be 
released on bail; that according to the 
Sessions Court the file was sent to Shri 
H. C. Jain, Sub Divisional Magistrate, 
New De lhi, for consideration of the 
surety bonds for release of the accused 
persons; that by about 5.20 P. M. the 
surety bonds of 12 accused- persons had 
been accepted but no surety was pre- 


sent for the 13th accused; that at about 
5.35 P. M. when "Mr. Badri Nath, Mr. 
Ramesh Chander, Magistrate 1st Class and 
myself were sitting in the retiring room 
having a cup of tea, Mr. N. C. Jain came 
from his Court and lighted a cigarette. 
Shortly after he was followed by twenty/ 
thirty people who pressed him for the 
acceptance of the bail-bond of one of the 
accused in the afore-mentioned case. Mr. 
Jain told them that he had already ac- 
cepted the bail-bonds of twelve accused 
and as no surety was present at the time 
when he was holding the Court, now he 
will not accept the surety In the retiring 
room after Court hours. 


Shortly afterwards at about 5.45 PJ£ 
a thin gentleman who introduced himself 
as R. EL Dalmia entered the room. At 
this all the other persons who were press- 
ing Mr. Jain for the acceptance of the 
bail, left. He was politely given a seat 
He enquired from us about our identities 
at which we introduced ourselves. Mr , 
Dalmia then -requested Mr. Jain to accept 
the surety but Mr. Jain reiterated Ms 
position that the Court had already risen 
for the day. Mr. Dalmia said that many 
Magistrates considered and accepted the 
sureties at their residences but Mr. Jain 
informed him that he was not going to 
do it after he had risen for the day”; that 
thereafter Shri Dalmia addressed Shri 
Jain in Hindi, which, as translated, reads 
— ’‘Dalmia talks only once. Ram Krishan 
Dalmia has coma Even Pandit J. used to 
do the work asked by me. In case I ask 
Indira or Chavan. they also cannot turn 
down my request”; that thereafter he 
suddenly turned towards Shri Omesh Sai- 
gal and told him that in the case he had 
summoned his men as accused and said 
the following in Hindi, which, as trans- 
lated, reads — "I shall teach you a 
lesson for your childishness. Omesh Sai- 
gal, you have taken wrong proceedings 
against our men by acting in childish- 
manner. I have got initiated a secret in- 
quiry, against you. You will come to know 
after a few days. Withdraw your orders, 
otherwise I shall see you and teach you 
a lesson. I can be your well-wisher if you 
act as asked by ua You are not under- 
standing us. You have not understood 
me. I have crores of rupees. By sum- 
moning my men, you have challenged a 
formidable foe. I shall see you”; and that 
by the afore-mentioned utterances Shri 
Dalmia had intimidated and insulted Shri 
Omesh Saigal for the acts done by the 
latter in the discharge of his judicial 
duties, had committed contempt of his 
Court and had also impliedly threatened 
Mr. Jain that it will be in ilr. Jain’s 
interest to accept the surety. 


3. Shri R. KL Dalmia in his reply 
affidavit had admitted having entered 
the room where the said three learned 
Magistrates were sitting though, accord- 
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ing to him, the said Magistrates were 
sitting in the common room and not in 
the retiring room of Shri Omesh SaigaL 
He has, however, denied having used the 
words attributed to him by Shri Omesh 
Saigal. His version of the happening on 
the 27th July 1968, may be set out in 
his own words — 

"At about 5 35 P. M. Shri Kewalramanl 
telephoned and narrated to me as to how 
he and other employees of the Manage- 
ment were put to unnecessary and avoid- 
able harassment and were sent to police 
lock-up etc. He also informed me that 
the bail-bond of one of the 13 employees 
had not been accepted. He requested me 
to go to the Court and make a request 
for the bail of the remaining one person 
to Shri N C, Jain I in sympathy with 
them went to the Court though owing to 
my bad health I have not been going out 
anywhere and I did not even go to the 
Keventer*s Factory during the long strike 
which entailed a heavy loss When I 
reached the Court 1 learnt that Shri N C. 
Jain was sitting in the retiring room and 
his staff was also sitting in the Court. I 
along with Shri Kewalramanl, the 
Adviser, and Shri N. N Haul, the Com- 
mercial Manager of Edward Keventer (S) 
Pvt Ltd went to see Mr Jain. I entered 
the retiring room and the said two gen- 
tlemen stayed within hearing distance 
at the door. Mr. Jain was pointed out to 
me by Mr Kewalramanl I first introduc- 
ed myself to Mr. Jain who offered me a 
seat At that time two or three persons 
Including one lady were also sitting 
there. I did not know any of them. I first 
wanted to know the good names of the 
persons present there One gentleman 
sitting next to Mr. Jain who was dress- 
ed with half sleeved and unbuttoned 
shirt replied that he was Mr, Omesh Sal- 
gal. Others did not reply. I thanked Mr. 
Jain for having accepted bail-bonds of 
12 persons and requested him that the 
next day being Sunday, if he accepted 
also the ball of the remaining one per- 
son who was a very poor employee, he 
would be saved from imprisonment for 
2 days. While making this request I also 
said that the Magistrates had been grant- 
ing bails in their chambers and retiring 
rooms and even at their residences 
during holidays. Even on a previous oc- 
casion. on 20-5-63, bails of seven persons 
in the case under sections 107/150 Cr. 
P C. had been accepted by Shri Kapoor, 
Magistrate 1st Class, in this very retir- 
ing room. I further added that even Shri- 
maii Indira Gandhi and Shri Chavan 
sometimes accept applications and grant 
requests at their residences in the Interest 
of justice, and that he (Mr Jeinl had 
full discretion to accept the bail-bonds 
anywhere he liked. I also submitted to 
him that if he had any doubt regarding 
the soundness of the surety brought 
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before him for the remaining person, the 
employer Company, ie. Edward Keventer 
(S) Pvt Ltd., which had assets worth 
crores of rupees, could stand surety. The 
learned Magistrate, however, did not ac- 
cept my request" 

Shri Dalmia also denied having address- 
ed Shri Saigal in the language attributed 
to him. Be, in his counter-affidavit, 
says — 

"Mr. Saigal, while X was making an 
appeal to Mr. Jain only to accept bail 
of the remaining one accused also, inter- 
vened and in an angry mood said, ‘why 
are you harassing us after Court’s hours*. 
Ztold him that I was only making a 
request to Mr. Jain in the interest of 
justice and there was no occasion for 
him to intervene and stand in the way. 
I further told Mr. Saigal that all this 
trouble would not have arisen if he had 
acceded to the repeated requests of the 
counsel to pass orders for bail early and 
not as late as after 3 45 pm. As already 
explained the entire matter rested with 
Shri N. C. Jain and Shri Saigal was not 
in the picture. There was no occasion for 
me to ask Mr. Saigal to withdraw any 
order already passed as there was no 
order to be withdrawn by him. There 
was also no occasion at all for me to give 
him any threats as has been mentioned 
by him nor I had done so" 

4. Mr. Man!, the learned counsel for 
the alleged contemner, docs not dispute 
that In case it Is held that Shri Dalmia 
used the words attributed to him he 
would be guilty of contempt of Court 
Mr. Mani’s effort, however, all along was 
to show that he had not used the said 
words and the version given by Shri 
Dalmia in his affidavit was the correct 
one. Mr. Maul suggested that there was 
gross exaggeration oh the part of Shri 
Omesh Saigal due to the fact that the 
latter bore a grievance against Shri Dalmia 
because of transfer petitions filed by 
accused persons, who are employees o! 
Edward Keventer (S) Pvt. Ltd. in which 
company Shri Dalmia holds considerable 
Interest, in two criminal cases from the 
Court of Shri Saigal Mr. Manl underlin- 
ed the allegations of personal bias made 
in the transfer petitions against Shri 
Omesh Saigal by the accused persons. 
He. however, did not dispute that the 
case was transferred, without pronounc- 
ing upon the add allegations, on the 
ground that Shri Omesh Saigal having 
visited the spot, the quarrel at which place 
led to the prosecution, in his executive 
capacity, should not try the case. 

Mr Manl also emphasised the following 
assertions In the counter-affidavit filed 
by Shri Dalmia as Indicative of o grudge 
borne by Shri Omesh Saigal 

(1) The allegations made In parsers** 
15 to the effect that Shri Omesh Saigal 
tried to put pressure cm the represent** 
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&ves of the Management of Edward 
Keventer (S) Pyt. Ltd. to increase the 
remuneration of the Company’s work- 
men. In the said paragraph it is stated — 

"After the close of the meeting in the 
presence of the parties, Shri Sai- 
gal began to dictate the min utes of 
the meeting. He put certain words as 
having been agreed to by. the - Manage- 
ment’s representatives which was not a 
fact. Shri Kewalramani protested but 
Shri Saigal ignoring his protest, dictated 
his minutes and asked the Management’s 
representatives to sign the same. Shri 
Kewalramani, however, at the time of 
signing these minutes added a note that 
they had not expressed any opinion.” 

(2) The allegations made in paragraph 

16 that — 

"it was rumoured that the police on 
the basis of various reports made by the 
Management moved for action against 
some strikers, but Shri Saigal insisted 
that some officer of the Management 
should also be impleaded. It was at this 
that, on 18-5-68, summons were issued 
to the above said 6 officers and 4 em- 
ployees of the Management under sec- 
tions 107/150, Criminal Procedure Code, 
requiring their appearance in the Court 
of Shri Saigal, on 20-5-1968 at 10 A. M.” 

This allegation was made in the trans- 
fer application as well and the learned 
Magistrate while replying to the same in 
his comments said — 

' "The allegations in this para are stated 
to be founded on rumours. I do not think 
it calls for any comments”. 

Mr, Marti said that this was no denial 
of the allegations and, therefore, they 
should be taken as having been admitted 
by Shri Omesh Saigal. 

(3) The allegations made in paragraph 

17 of the affidavit that on 20th May, 
1968, when surety-bonds for the accused 
persons had been prepared and placed 
before Shri Saigal the latter directed that 
those be produced before his link Magis- 
trate Shri K. K. Bhasin as he had to go 
somewhere and adjourn the case to 
23rd May, 1968. Shri Omesh Saigal thus 
declined to accept the bail-bonds of 
these accused while he accepted the bail- 
bonds furnished by the strikers (opposite 
party). Shri Bhasin Magistrate in turn 
handed over the bail-bonds to Shn Kapur 
Magistrate who accepted 7 bail-bonds but 
returned the remaining three on the 
ground that sureties were women. At 
this fresh surety bonds were prepared 
but by that time both Shri Bhasin and 
Shri Kapur had left the Court and the 
surety bonds were taken to the Addi- 
tional District Magistrate, Shri E. K. 

. Anand. Shri Saigal was also present 
there and the learned Additional Dis- 
trict Magistrate asked the counsel for the 
accused persons to go to the Parliament 


Street and Shri Saigal would return and 
consider the sureties. The Advocate and 
the _ sureties waited till 6.00 P. M but 
Shn Saigal did not return and the three 
accused persons had to be sent to Thar 
Jail. 

5. The last of the allegations was con- 
tained in the transfer petition also with 
a slight difference in the version inas- 
much as in the transfer petition it is 
stated that "the bail-bonds were taken 
to Shri R. K. Anand, A. D. M He was 
in meeting with other Magistrates. . . .” 
In his comments to this allegation Shri 
Omesh Saigal said that he returned to 
the Court premises at about 6.30 P. M 
but no one was present. 

6. It Is in these circumstances that we 
have been called upon to answer whe- 
ther Shri Dalmia is guilty of contempt 
of Court? 

7. The entire matter, in the circum- 
stances, turns on the question as to whe- 
ther or not Shri Dalmia used the language 
attributed to him and, if not, did he use 
any language which constitutes contempt 
of Court? Mr. Misra, the learned coun- 
sel for the State, and Mr. Lai, appear- 
ing for Mr. Omesh Saigal, contended that 
the allegations made in the transfer ap- 
plication as to the personal bias were 
baseless; that Shri Omesh Saigal had no 
personal bias; that as appears from the 
transfer application itself Shri Saigal had 
gone _ to Shri R. K. Anand to attend a 
meeting and he had made alternative 
arrangements for consideration of the 
surety bonds; that the allegations made 
in the counter-affidavit about recording 
of some agreement by the representatives 
of the Management in the minutes stood 
falsified by the recorded minutes where- 
in it is stated that "the representatives 
of the Management Mr. F. M. Kewal- 
ramani and Mr. Dharam Pal were also 
sympathetic in this regard and they 
stated that they can only give final 
assurance after consulting the Board of 
Directors. They promised consulting 
Board of Directors today”; and that in 
the application dated 3rd August, 1968; 
and that after the happening of 27th 
July, 1968, for urging additional grounds 
in support of the transfer of the case 
from Shri Omesh Saigal’s Court, the talk 
between the learned Magistrates and Shri 
Dalmia had not been mentioned. Mr. 
Misra is right when he says that the 
minutes recorded by Shri Omesh Saigal 
on the 15th day of May, 1968, do not 
support the allegation of Shri Dalmia 
that Shri Saigal "put certain words as 
having been agreed to by the Manage- 
ment’s representatives which was not a 
fact”. 

8. The heart of the problem, as I have 
said already, is whether Shri Dalmia 
went to the retiring room where the 
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learned Magistrates were sitting and 
used certain words which constitute con- 
tempt of Court? Shri Dalmia admits 
having gone into the chamber or the 
common room where the Ma g i strates 
were sitting. It also appears from his 
counter-affidavit that he bore a serious 
grudge against Shri Omesh SaigaL He 
nl«y» admits having said that even Shrl- 
tnati Indira Gandhi and Shri Chavan some- 
times accepted applications and granted 
requests at their residences and having 
told Shri Saigal that "all this trouble 
would not have arisen If he had acceded 
to the repeated requests of the counsel 
to pass orders for bail early and not as 
late as after 3.45 P. M.'* 

Taking this admission by Itself chows 
that Shri Dalmia did not talk to Shri 
Saigal in a respectful manner expected 
of a party Interested In litigation. All this 
has to be taken in the light of the fact 
that Shri Dalmia himself states that on 
that day he went to the Court in spite 
of his bad health and in spite of the fact 
that he had not moved out of his house 
for some time or even during the long 
strike which entailed a heavy loss Shri 
Dalmia was not directly concerned with 
the litigation and he was not in the legal 
sense a representative of the accused 
persons. He should not have walked into 
the chamber of the learned Magistrates 
and should have approached them only 
through the counsel. Shri Dalmia must 
have, therefore, been In an exdted mood 
at that time. 

Having regard to these facts. 1 have no 
doubt in my mind that even If the words 
attributed to Shri Dalmia may not be 
the exact words used by him yet sub- 
stantially the version of Shri Omesh Sal- 

g al Is correct I am satisfied that he must 
ave told him that he bad got some 
secret inquiry initiated against him and 
that he ahould withdraw the orders 
otherwise he would teach Shri Saigal a 
lesson. He must have also spoken to 
Shri Jain the words attributed to him. 
He must have also made a show of his 
wealth and threatened that Shri Saigal 
I had challenged a formidable foe. This 
(conduct was clearly an act tending to 
impede, embarrass cr obstruct the Court 
An the discharge ol its duties. It was 
nothing short of an effort to interfere 
with the orderly administration of jus- 
tice. Administration of Justice cannot be 
effective unless respect for it is fostered 
and maintained. Such interference shakes 
the very pillars of the administration of 
Justice and the confidence of the people 
in the Courts which is of prime import- 
ance to the litigants In their struggle for 
the protection of their rights and liber- 
ties. The purpose of the contempt Juris- 
diction Is to uphold the majesty end 
dignity of the law Courts and the image 
ol such majesty In the m i n ds of the 
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public cannot be allowed to be distorted. 
Action for contempt is not for the pur- 
pose of placing Judges In a position of 
immunity from critldsm but is aimed at 
protection of the freedom of Individuals 
and the orderly and equal administra- 
tion of laws. I cannot but strongly Con- 
demn any one Interested In a litigation to 
walk into the chamber of the Judge and 
u$e threatening words or ask the Judga 
to withdraw an order at the threat cj 
teaching him a lesson. It must, therefore, 
be held that Shri Dalmia committed Con- 
tempt of Court. 

fl. Before parting with this case I may 
however, say that I have not felt very 
happy about Shn Jain’s refusal to consider 
the surety bond of the secured person 
on the ground that he had risen for the 
day from the Court. Whereas I do ap- 
preciate that he worked up to 5.15 PM. 
In scrutinising the bail-bonds of 12 ac- 
cused persons. I should have expected 
that uninfluenced by the none too pro- 
per conduct of Shri Dalmia or some 
others he should have devoted a few 
more minutes and considered the bail- 
bond of the accused particularly when 
the following day happened to be a 
Sunday Liberty of the subjects must be 
given a top priority In a spirit of dedicat- 
ed devotion. One must always remem- 
ber that the rights of the subjects flow 
not from the mercy of the Courts but from 
the guarantees of our system of laws, name- 
ly. no person should be deprived of his 
liberty even for a moment except In strict 
conformity with law. Courts exist to 
administer law as well as Justice in con- 
formity with law and spending a few 
more minutes even after 5 15 PJ-f. would 
have exhibited a better desire for foster- 
ing the administration of Justice. 

10. That takes me to the punishment 
and I must confess that this has given 
me a few anxious moments. L however, 
feel that having regard to the fact that 
Shri R. K. Dalmia is an old man of about 
75 years with 111 health and roust have 
been carrying a feeling of frustration cn 
cne of his workmen being rent to Jail 
when an order for bail had already been 
passed. I consider that the interest of 
Justice will be served by administering B 
warning to Shri Dalmia. This lesser 
punishment Is being awarded having 
regard to the circumstances of this case 
but we do want to eound a note of warn- 
ing that any act Impairing the majesty 
of the Courts will be dealt with strong- 
ly. I would like to point out that no per- 
son has a choice of taking law into his 
own hands and interfere with the Impar- 
tial administration of Justice. If any Per- 
son has any grievance against Judicial 
orders made by Courts there are am pig 
remedies for rectification of the errors, 
but the flow of administration of jurtic* 
must bo kept unimpeded and Its ebsn- 
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Joels dear. The contemner will also pay 
Rs. 200/- as costs. 

11. Shri Dalmla was not present in 
Court when the rule was heard on 6th 
November, 1968. An application was, 
however, filed for his exemption from 
personal appearance supported by a 
medical certificate to the effect that he 
was suffering from hypertension, palpita- 
tion of heart and weakness. In view of 
this we heard the rule in his absence He 
Was, however, directed to be present 
today, 

12. Shri Dalmla also tendered a writ* 
fen apology towards the end of the argu- 
ments, It is stated in that application:— 

"I had no intention to commit any con- 
tempt of Court and as advised by my 
counsel, I committed no such contempt 
Still if the Hon’fale Court consider, that 
what I uttered constitutes contempt of 
Court, I tender my unqualified apology." 
This is no apology fit the eye of law, and 
I would decline to accept It 

13. JAGJIT SINGH, X: I agree. 

14. HARDAYAL HARDY, J.: I have 
had the advantage of reading the judg- 
ment prepared by my learned brother 
Kapur J. and I completely agree with 
him that it seems hardly necessary to 
add anything of my own. There is 
however one aspect of the matter which 
was adverted to by the learned counsel 
Jor the respondent although en passant 
in the course of his argument to which 
a brief reference may be made. It was 
argued that the alleged action of the 
respondent, no matter how audacious and 
reprehensible, was still not punishable as 
contempt by this Court because S. 3 (2) 
of the Contempt of Courts Act 32 of 1952 
excludes the jurisdiction of the High 
Court in cases where the acts alleged to 
constitute contempt of subordinate courts 
are punishable as contempt under specific 
provisions of the Indian Penal Code e. g„ 
Sections 228, 178 and 179 etc. In the 
present case the action of the respon- 
dent, it was urged, was no more than 
offering an insult to Shri Omesh Saigal 
and criticising his conduct as a judicial 
officer by telling him that he had taken 
wrong proceedings against his men. The 
argument appears to me to be wholly 
tnis-conceived. The essential ingredients 
of an offence under Section 228 L P. C, 
are firstly, intention; secondly, insult or 
Interruption to a public servant; and 
thirdly, the public servant ' concerned 
should be sitting in any stage of judi- 
cial proceeding. 

15. At the time when the respondent 
visited the retiring room or common 
room of the magistrates, as he preferred 
to call it, Shri Omesh Saigal was not 
sitting in any stage of judicial proceed- 
ing. Under the orders passed by the 
Sessions Court on a transfer application 
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filed by the accused in whom the res- 
pondent was interested, the task of ac- 
cepting bail bonds had been entrusted to 
another magistrate, Shri N. C. Jain. Ac- 
creting to the respondent himself, Shri 
Omesh Saigal was not in the picture at 
aU. His only an, if sin it might be call- 
ea, in the eyes of the respondent, was 
ttLat in the discharge of his judicial 
functions, he had ordered process to 
issue against some officers and work- 
men of Edward Keventer (S) Pvt Limit- 
ed in which the respondent Is stated to 
have substantial interest on a complaint 
filed before him. Moreover, the words 
addressed to Shri Omesh Saigal, as al- 
ready stated fay my learned brother, 
were substantially as had been repro- 
duced in the report made to us. These 
words are very much more than a mere 
insult to the magistrate. They scandalize 
his court in such a way as to create dis- 
trust in the popular mind and Impair the 
confidence of people in courts. 

16. Lord Russel of Killowen said fij 
.Queen v. Gray, (1900) 2 QB 36. 

"Any act done or' writing published 
calculated to bring a court or a judge 
of the court into contempt, or to lower 
his authority is a contempt of court. 
That is one class of contempt. Further 
any action done or writing published, 
calculated to obstruct or interfere with 
the due course of justice pr the lawful 
process of courts is a contempt of court. 
The former class belongs to the category 
which Lord Hardwick, L. C„ characteris- 
ed as "Scandalising a court or a judge.’* 

17. That the respondent’s intention, 
was not merely to threaten Shri Omesh 
Saiga 1 and cast un-merited aspersions on 
him in respect of certain action which 
he had taken in the discharge of his 
judicial functions, but also to administer 
a warning to his colleague Shri'N. C. 
Jain who had seisin of the case at that 
time. His further intention would also 
appear to be to give as much publicity 
to what he had done because of the admis- 
sion made In his affidavit that before 
entering the retiring room he had asked 
his men to wait outside within the hear- 
ing distance. It could be a spirit of sheer 
bravado that had prompted this hard- 
boiled business-man to do so. The object 
clearly was to scandalize the magistrates 
and thus to deflect them from a strict 
and noa-hesitant performance of their 
duties. 

18. I have therefore no hesitation fit 

holding that section 3 (2) of the Act can- 
not stand in the way of this Court’s 
jurisdiction in taking action for con- 
tempt against the respondent for which 
but for his old age and failing health a 
sentence of imprisonment would have 
been more appropriate puniriunent 
RGD Order accordingly, 
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M U. ISMAIL, J. 

Sh. Inder Sain Bakshl s/o Bakshi A n a n t 
Ram, Appellant v. Union of India, through 
Secy, Ministry of Defence Govt, of India ; 
New Delhi, Respondent 

Second Appeal 53-D of 1959 D/- 29-3- 
19C7, from decree of 1st AddI, Dist Jj 
Delhi, D /- 20-1-1959 

(A) Constitution of India, Arts. 311, 

309 and 310 — Applicability of Art. 311 
— Person holding post connected with 
defence — Article does not apply. 

Article 309 uses the general expression 
"public services and posts in connection 
with the affairs of the Union’'. Article 

31 0 categorises them as defence service, 

civil service. all-India service, any post 
connected with defence or any civil post 
On the other hand. Art 311 uses the ex- 
pression 'a member of a civil service of 
the Union or an all-India service or_ a 
civil sendee of a State or holds a civil 
post under the Union or a State’. The 
consequence of this is that a member of 
a defence sendee or a person who holds 
any post connected with defence is out- 
side the scope of Art 311 of the Con- 
stitution though he falls within the scope 
of Articles 309 and 310. 1967 Services 
Law Reporter 471 (SC) and AIR 1960 
Madh Pra 119 and AIR 1966 Madh Pra 
82 ReL on. (Para 10) 

(B) Civil V. C. (190S). S. 9 — Army 
Instructions of 1949, No. 212— Down- 
grading of Government employee — Con- 
travention of Army Instructions — Suit 
by employee is maintainable. 

A person who holds a post connected 
with defence Is entitled to file a suit for 
a declaration that his down-grading Is 
wrongful and Is in contravention of the 
/ provisions contained In Army Instruction 
No. 212 of 1949 In that he was not given 
a reasonable opportunity to defend him- 
self a3 contemplated by those Instruc- 
tions. (Para 17) 

It Is not possible to lay down as a gene- 
ral principle of law that directions cr 
Instructions issued under a statute must 
be taken to confer rights cn parties 
which may be enforced In a Court of 
law while directions and Instructions 
Issued not pursuant to any statutory 
power should be treated only as admin- 
nlstrattve instructions issued for the gui- 
dance of the Officers of the department, 
not conferring any rights on Individuals. 
"Whether particular directions or instruc- 
tions confer any rights on 2 ny individual 
officer, which may be enforced in a 
Court or not, must be decided with 
reference to the authority by whom the 
said directions or Instructions were Issu- 
ed, the contents of those directions or 
Instructions and the context in which and 


the purpose for which they were issued. 
Even directions issued pursuant to statu- 
tory powers can constitute merely admin- 
istrative directions not conferring any 
rights on any individual. AIR 1959 SC 
694 and AIR 1959 SC 896 ReL on. 

(Para- 16) 

(C) The Civilians in Defence Serviced 

(Classification, Control and Appeal) Rules 
(1952), It. 31 — Order down-grading appel- 
lant — No appeal pending against order 
as contemplated by R. 31 when Rules 
Came into force — Memorial by appel- 
lant against order in appeal however 
pending — Memorial held could not con- 
stitute an appeal within the meaning of 
R. 31 and his case could not be disposed 
of under the Rules. (Para 18) 

(D) Constitution of India, Art. 309, 
Rroviso Regulations for the Medical 
Services of the Army in India, Paras 399, 
427, 428 — Regulations are not made 
Under Art. 309, Proviso — Termination 
of services of Government servant on 
ground of physical unfitness under Rules 
« — Not lawful. 

The services of a Government servant 
to whom Art. 311 Is not applicable can 
be terminated by the President at 
his pleasure under Art 310 of the Con- 
stitution. If the President himself does 
not exercise that pleasure, it must be 
exercised by some other authority speci- 
fied in a statute enacted or rules made 
under Art. 309 of the Constitution and 
in accordance with the provisions con- 
tained in the said statute or the rules. If 
the pleasure is not so exercised, then it 
is no exercise of the pleasure at alL 

(Para 25) 

The Regulations for the Medical Ser- 
vices of the Army In India arc not made 
under the Proviso to Art. 309 of the 
Constitution or in exercise of any other 
statutory power. In fact, these Regula- 
tions are old ones and have been In 
existence long before the commencement 
of the Constitution. Therefore the ter- 
mination of service of a Government ser- 
vant on the ground of his physical un- 
fitness certified by the Medical Board 
under the Regulations is not In accordance 
with Art 310 read with Art 309 and It 
Is unlawfuL Case Law Discussed. 

(Para 25) 

Casa Referred: Chronological Paras 
(1SS3) AIR 1563 PunJ 312 (V 55)- 
ILR (1967) 1 Punj 649 (FB) Sham 
Lai v. Director Military Farms 24 
(1967) Civil Appeal No. 1185 of 1955 
D /- 6-2-1967 - 1967 Sendees LR 
471 (SC), Jugatrai Mahirq Chnnd 
AJwani v. Union of India 19 

(1966) AIR 1966 Madh Pra 82 
(V 53) - 1965 MPU 831. Kallash- 
chandra Ratan Chand v. General 
Manager, Ordnance Factory 
Khamaria, Jabalpur 
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(1966) ILR (1966) 2 Punj 305 (FB), 
Laxminarayan v. Engineer in 
Chief Army Headquarters 24 

(1964) AJR 1964 SC 600 (V 51) = 

ILR (1964) 2 AH 717, Moti Ram 
Deka v. General Manager North 
East Frontier Rly. 23, 24 

(1961) AIR 1961 SC 751 (V 48) = 

(1961) 2 SCR 679, State of Uttar 
Pradesh v, Babu Ram 23, 24 

(1960) AIR 1960 Bom 101 (V 47) = 

61 Bom LR 1185, Tara Singh 
Ujagar Singh v. Union of India 16 

(1960) AIR 1960 Madh Pra 119 
(V 47) = 1959 MPLJ 1053, Kapoor 
Singh Hamam Singh v. Union of 
India 10, 14 

(1959) AIR 1959 SC 694 (V 46) = 

1959 SCJ 1156, Raman and Raman 
Ltd, v. State of Madras 16 

(1959) AIR 1959 SC 896 (V 46) = 
Abdulla Rowther v. State Trans- 
port Appellate Tribunal Madras 16 

(1956) AIR 1956 All 330 (V 43) = 

Dr, Kanshi Ram Anand v. State 
of U. P. 22 

(1956) AIR 1956 Nag 113 (V 43) = 

ILR (1955) Nag 893, Laxminarayan 
Chironjilal Bhargava v. Union of 
India ' '15 

(1956) AIR 1956 Punj 42 (V 43) = 

ILR (1955) Punj 1279, Dass Mai 
v. Union of India 16 

(1955) AIR 1955 Cal 543 (V 42) = 

59 Cal WN 835, Atindra Nath 
Mukherjee v, G. F. Gillot 16 

(1955) AIR 1955 Punj 166 (V 42) = 

ILR (1955) Punj 340, Union of 
TprKa v. Ram Chand Beli Ram 16 
(1954) AIR 1954 Cal 399 (V 41) = 

58 Cal WN 107, Union of India 
v. Someshwar Banerjee 22 

(1937) AIR 1937 PC 31 (V 18) = 

ILR (1937) Mad 532, yenkata Rao 
v. Secy, of State 16 

Gyan Singh Vohra, for Petitioner; Pra- 
kflgh Narain, Advocate, Central Govt 
Counsel with A B, Saharya, for Respon- 
dent. 

JUDGMENT: This second appeal arises 
out of a suit for declaration filed by the 
appellant against the Union of India* 

2. The appellant’s case was that he 
was a Civilian employee of the Defence 
Department of the Government of _ India, 
having been appointed in 1924 In the 
Military Farms Department subsequent- 
ly called the Remount Veterinary and 
Farms Corps of the Defence Services. He 
v'vras a permanent hand in the said Ser- 
vice and was promoted to the rank of 
temporary Manager in the year 1944, 
which post he held until 1951 when he 
was down-graded. In June 1950, the De- 
puty Assistant Director of Remount 
Veterinary Farms, Army Headquarters, 
paid a surprise check-up visit to the ap- 
pellant’s farm at Mhow where the ap- 
pellant was the Manager and inspected 


the stores. On the basis of the cheek-up 
results the appellant was suspended on 
26-6-1950 and was simultaneously trans- 
ferred to Namkum in Bihar. At Namkum, 
a charge-sheet dated 14-7-1950 was serv- 
ed on the appellant on 20-7-1950 and he 
was directed to submit his explanation 
by 24-7-1950. An inquiry was conducted 
into the charges and finally on 2-4-195 1, 
the appellant was down-graded. On 14- 
5-1951, the appellant filed an appeal 
against his down-grading to the Defence 
Minister, Government of India, and the 
same was dismissed on 20-12-1951. The 
appellant was not given a reasonable op- 
portunity to defend himself and the 
order of down-grading passed against 
him was unconstitutional, illegal and un- 
warranted and was contrary to principles 
of natural justice and offended against 
Article 311 (2) of the Constitution of 
India, 

3. The appellant’s further case was 
that by an order received by Mm on 14- 
12-1951 from the Assistant Director, 
Remount Veterinary & Farms Headquar- 
ters, Western Command, he was asked to 
report to the Officer Commanding, Mili- 
tary Hospital, since he was to be placed 
before a Medical Board for examination. 
The appellant was examined by a Medical 
Board on 24-12-1951 at Dehra Dun. The 
Civil Surgeon, Dehra Dun, wrote to the 
Assistant Director, Remount Veterinary 
and Farms, on 7-1-1952 certifying that 
the appellant was suffering from 
influenza, bronchitis and fever and 
recommended extension of leave by one 
month. To this, no reply was received. 
On 4-2-1952, the Civil Surgeon again 
wrote a similar letter recommending one 
month further extension of leavfe. There- 
after, the appellant received a letter 
dated 9/11-2-1952 from the Assistant 
Director, Remount Veterinary Farms to 
the effect that the appellant had already 
been invalided by the Medical Board 
held at Dehra Dun on 24-12-195 1, and 
therefore, the question of grant of fur- 
ther leave did not arise and it was then 
for the first time, the appellant learnt 
that Ms services had been terminated. 

According to the appellant, with all Bis 
attempts to get a copy of the report of 
the Medical Board as to the ailment from 
which he was said to be suffering, it was 
not supplied to him and he was told 
that the proceedings of the Medical 
Board were confidential as per paragraph 
399 of the Regulations for the Medical 
Services of the Army in India. The case 
of the appellant was that at that time, 
he had an accumulated furlough leave 
of about three years to his credit and 
he was within his rights to avail of the 
same on any ground and the failure to 
give him a copy of the opinion of the 
Medical Board prevented him from pre- 
ferring an appeal against the opinion of 
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the Medical Board and canvassing its 
correctness. The contention of the appel- 
lant was that there was no occasion Iot 
him to be placed before a Medical Board 
and when he questioned the competency 
of the authorities to place him before 
the Medical Board, he was informed that 
since he repeatedly asked for medical 
leave, arrangements were made to place 
him before a Medical Board with refer- 
ence to Regulation I97-C, Note 1 of Civil 
Service Regulations. 

The representations made by the ap- 
pellant against his termination of services 
cased upon the said report of the Medi- 
cal Board proved of no avail to him. The 
case of the appellant was that the termi- 
nation of his services was illegal, con- 
trary to law and principles of natural 
justice and also against Article 311 of 
the Constitution of India. With these 
averments and allegations, the appellant 
filed a suit (No 516 of 1954) on the file 
of a Sub-Judge, I Class, Delhi, praying 
for a declaration that the appellant’s ser- 
vices were wrongfully terminated and he 
Was wrongfully down-graded and that he 
had always continued in his service as 
temporary Manager of Military Farms 
(Remount Veterinary and Farm Corps) 
and was entitled to all rights, emoluments, 
privileges, benefits and concessions in 
respect of his cadre, appointment, promo- 
tions etc. 

4 . The Union of India which was the 
defendant in the suit filed a written 
statement, wherein It was contended that 
as far as the down-grading was concern- 
ed. the action against the appellant was 
taken by way of disciplinary action and 
the procedure laid down in Army In- 
structions No 212 of 1949 was followed in 
dealing with the case of the appellant 
and no irregularities were committed In 
the said procedure. With regard to the 
termination ct the appellant's services, it 
was contended that the authorities were 
within their rights In so terminating the 
services and they were also within their 
rights in not giving the appellant a copy 
oi the proceedings of the Medical Board 
Since they were confidential according 
to paragraph 399 of the Regulations for 
the Medical Services of the Army In 
India. It was further contended that the 
disciplinary case of the appellant as well 
as his subsequent appeals were dealt 
with in accordance with the procedure 
laid down in Army Instructions No. 212 
of 1949 and the Ministry of Defence 
Gazette Notification No. 95 of 1952 and a 
proper show-cause notice was Issued 
before the final order of his down-grad- 
ing and as such, the provisions of Arti- 
cle 311 of the Constitution were not con- 
travened. 

/ There was one further contention In the 
written statement, via, that in matters 
of defence personnel the juris dictio n, cf 
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the Civil Courts is Impliedly barred tinder 
Section 9, Civil Procedure Code. (This ap- 
pears to have been raised by way of 
amendment to the written statement ap- 
plied for and allowed by the Court) With 
reference to this written statement, one 
thing may be noticed. It was not the 
case of the defendant in the written state- 
ment that since the appellant belonged 
to Defence department. Article 311 was 
not applicable to him. 

5. On the basis of these pleadings of 
the parties, a learned Sub-Judge, I Class, 
Delhi, framed the following 13 issues: 

1. Was the convention of the Medical 
Board on 24-12-1951 beyond the ambit 
of the Rule 197. note 1 C. S R.7 If not, 
was it in bad faith or unnecessary? 

2. Is Article 311, Constitution of India, 
applicable to a case of invalidmeni on 
medical grounds’ 

3. Was the plaintiff Invalidated by a 
competent authority and when was that 
order first communicated to the plain- 
tiff? 

4. Was any show-cause notice necessary 
to be Issued to the plaintiff before his 
Invalidment? 

5. Is the plaintiff entitled to the 
declaration that his down-gradation 
Vide letter dated 2-4-51 was wrongful? 

6. Has the court no jurisdiction to try 
the suit? 

7. Can jurisdiction on this court be 
conferred on ground of violation of the 
principles of natural Justice, equity and 
good conscience. If the court’s Jurisdic- 
tion is barred otherwise? 

8 Was the plaintiff riven a reasonable 
opportunity to show-cause against his 
invalidment’ 

9. Was the plaintiffs Invnlldment con- 
ceived in bad faith or for a collateral 
purpose’ If so. with what effect? 

10 Was the Ministry of Defence not 
competent to deal with the memorial of 
the plaintiff? 

11. Was the procedure adopted In 
regard to the plaintiffs invalidment con- 
trary to the principles of natural Justice, 
equity and good conscience? 

32. Was the plaintiffs down-grading 
wrongful? 

13 Relief. 

The learned Sub-Judge decided Issue No. I 
in favour of the appellant by holding 
that the authorities had no power In the 
circumstances to convene a JfiKfical 
Board for the examination of the fippri- 1 
lant. and in view of this conclusion, ho 
held that the second part of the issue 
cLd not arise. With regard to issue No. 2. 
he held that the Invalidment of the ap- 
pellant amounted to his removal fro® 
service, and consequently, before his dis- 
charge he was entitled to a notice ana 
a hearing. With referenc e to issue No. *. 
ha held that competent authority t* 
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discharge the appellant was only the 
Quarter Master General in ■view of the 
Gazette Notification No. 95 of 1952 and 
since the appellant was discharged from 
service not by the Quarter Master Gene- 
ral, he was not removed from service 
by a competent authority. He also gave 
a finding that the date of communica- 
tion of the order of termination of ser- 
vice of the appellant was 9/11-2-1952 as 
evidenced by Ex. P. 42. Following the 
landing on issue No. 2, with reference to 
issue No. 4, he held that a show cause 
notice was necessary to be issued to the 
appellant before his invalidment. 


With regard to issue No. 5, he took' 
the view that since the appellant was 
down-graded from the post of temporary 
Manager to that of his permanent post 
of Assistant Supervisor, Art. 311 was not 
attracted and he was apparently of the 
view that the provisions of Article 311 
were applicable to permanent appoint- 
ments only and not to temporary 
appointments. Regarding issue No. 6, he 
came to the conclusion that it was not 
established on record that the appellant 
was a servant connected with Defence, 
and therefore, the jurisdiction of the 
Civil Court was not barred. In view of 
big finding on issue No. 6 he came to 
the conclusion that issue No. 7 did. not 
arise for decision. In relation to issue 
No. 8, the learned Sub-Judge recorded 
the finding that it was conceded on the 
defendant’s side by the Defence’s coun- 
sel at the Bar, and hence, decided the 
issue in favour of the appellant. With 
reference to issue No. 9, he came to the 
conclusion that even if any officer of the 
department was unsympathetically dis- 
posed to the appellant still the adminis- 
tration had the right to place its em- 
ployee at any stage of the service before 
a Medical Board during his service to 
see, whether the employee was or was 
not physically fit to perform his duties 
or for a like purpose, and therefore, 
decided the issue against the appellant. 


With regard to issue No, 11, the learn- 
ed Sub-Judge took the view that it was 
not the duty of the Medical Board to 
inform the appellant about their opinion 
and offer him any opportunity to pro- 
duce any evidence like certificates to the 
contrary from other competent doctors^ 
but it was the duty of the department 
in whose employ the appellant was, to 
duly inform the appellant of the medi- 
r cal opinion, and therefore, the issue was 
held not proved and was decided against 
the appellant In view of his fining on 
issue No. 5, he held that Article 311 (2) 
was not attracted to the appellants 
down-grading, and consequently, decided 
the issue against the appellant In the 
end, the learned Sub-Judge by a judg- 
ment and decree dated 28-5-1957 decreed 
the app ellant ’s suit with costs and grant- 


ed him declaration that the termina- 
tion of his services was wrongful and 
tnat lie was deemed to continue as 
Assistant Supervisor. Thus, it will be 
seen that the appellant succeeded in part 
and failed in part, 

6. To the extent to which the trial 
Court granted the decree in favour of the 
appellant regarding his invalidment on 
medical grounds, the Union of India, fil- 
ed an appeal. In that appeal, the ap- 
pellant filed cross-objection in so far as 
bis suit for declaration that his downgrad- 
ing was wrongful was not decreed. The ap- 
peal as well as the cross-objection were 
disposed of by the First Additional District 
Judge, Delhi, by a judgment and decree 
dated 20-1-1959. The learned First Addi- 
tional District Judge pointed out in bfg 
judgment that the learned counsel for, 
the defendant-appellant during the course 
ox his arguments solely laid stress on 
two points viz., that Article 311 of the 
Constitution of India was not applicable 
to the facts of this case since the appel- 
lant herein at the time of his invalid- 
ment from service was holding a post 
connected with Defence, and further that 
the appellant was neither dismissed nor 
removed from the service but was com- 
pulsorily retired on account of physical 
disability. 

On the first point, the learned Mrs® 
Additional District Judge came to the 
conclusion that Article 311, Constitution 
of India, did not apply to the appellant 
since he was holding a post connected 
with Defence. On the second point, the 
learned First Additional District Judge 
came to the conclusion that the appellant 
was really removed from service and was 
not compulsorily retired, and therefore, 
but for his finding that Article 311 did 
not apply to the appellant’s case, the ap- 
pellant would be entitled to the relief 
he prayed for. In this view, he allowed 
the appeal of the Union of India and 
dismissed the cross-objection of the ap- 
pellant. With regard to demotion of the 
appellant, the learned Judge recorded 
as follows: 

"The learned counsel for the defen- 
dant-appellants conceded, and rightly too, 
that the department did not furnish the 
plain tiff-appellant with copies of the 
report and proceedings of the Enquiry 
Officer while serving him with a notice 
to show cause as to why he should not be 
demoted. In the absence of this step, the 

S laintiff-respondent cannot be said to 
ave been afforded a reasonable opportu- 
nity of showing cause against the action 
proposed to be 'taken in regard to him.” 

7. The present second appeal has been 
preferred against this judgment and 
decree of the learned Additional District^ 
Judge.- Shii yohra, the learned counsel 
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for the appellant, contended that both 
with regard to the down-grading of the 
appellant and with regard to the termi- 
nation of the appellant’s services, no 
reasonable opportunity was given to the 
appellant either to defend himself or to 
show cause against the action proposed 
against him. Even if Article 311 
was not applicable to the appellant. 
Army Instruction No. 212 of 1949 and 
the Government of India Gazette Noti- 
fication No 95 of 1952 which were said 
to have been followed by the defendant 
in dealing with the case of the appellant 
were actually contravened, and conse- 
quently, the appellant is entitled to 
the declaration prayed for by him. His 
contention was that both the Army 
Instruction No 212 of 1949 and the Gov- 
ernment of India Notification No 95 of 
1552 were promulgated for the protection 
and benefit of a person like the appel- 
lant, and consequently, the appellant was 
entitled to the protection and safeguards 
provided therein and to the extent to 
which such protection and safeguards 
were denied to him, he was entitled to 
come to a Civil Court asking for the 
declaration he prayed for. 

According to Shrf Vohra, the down- 
grading of the appellant was inflicted on 
him avowedly by way of punishment and 
even the termination of the services of 
the appellant on the ground of Ms medi- 
cal unfitness would amount to the re- 
moval of the appellant from service and 
would constitute a penalty, and conse- 

S uently, he was entitled to the protec- 
on afforded by the Government of 
India Notification No 95 of 1952. He 
also faintly suggested that even Article 
311 of the Constitution would be appli- 
cable to the appellant. 

S. The contention of Shri Saharya, 
who appeared for the respondent, was 
that with regard to the down-grading of 
the appellant, even if there had been a 
contravention of Army Instruction No. 
212 of 1949 that will not enable the ap- 
pellant to approach the Civil Court for 
relief since those Army Instructions 
were merely administrative directions not 
conferring any right on a person like the 
appellant, and therefore, the appellant 
cannot institute a suit for the relief 
which he prayed for under Section 9, 
Civil Procedure Code. Secondly, with 
regard to the termination of the services 
of the appellant on the ground of his 
having been found medically unfit, the 
contention of Shri Saharya was that such 
_ termination of services could not be 
said to amount to removal by way of 
punishment and since there was no ele- 
ment of punishment present in such ter- 
mination and since the termination was 
not by way of penalty, the Government 
of India Gazette Notification No. B5 of 


1952 did not apply to the termination of 
the services of the appellant, and there- 
fore, the appellant cannot claim any relief 
on the ground of contravention of any 
provision contained In such Notification. 
As a preliminary to both these conten- 
tions Shn Saharya contended that Arti- 
cle 311 has no application to a person 
like the appellant. 

9. Both the counsel cited number of 
authorities in support of their respective 
contentions Before I deal with the other 
contentions, I shall first dispose of the 
contention regarding the applicability of 
Article 311 to the appellant 


10. Article 309 of the Constitution 
uses the expression 'the recruitment, and 
conditions of service of persons appoint- 
ed, to public services and posts in con- 
nection with the affairs of the Union or 
of any State’ Article 310 (1) uses the 
expression 'every person who is a mem- 
ber of a defence service or of a civil 
service of the Union or of an all-India 
service or holds any Post connected with 
defence or any civil post under the 
Union.’ Thus, it will be seen that while 
Article 309 uses the general expression 
public services and posts In connection 
with the affairs of the Union. Article 310 
categorises them as defence service, civil 
service. all-India service, any past Con- 
nected with defence or any civil post 
On the other hand. Article 311 uses the 
expression, 'a member of a civil service 
of the Union or an all-India service or 
a civil service of a State or holds a civil 
post under the Union or a State . Thus, 
out of the five categories mentioned in 
Article 310, viz. (1) defence service (2) 
civil service of the Union or civil ser- 
vice of a State (3) all-India Service (4) 
posts connected with defence and (5) any 
civil post under the Union or under a 
Slate, only three, viz. (1) civil service of 
the Union or a State (2) all-India service 
and (3) civil post under the Union or a 
State have been set out In Article 311. 


The consequence of this is that a mem- 
ber of a defence service or a person who 
holds any post connected with defence 
is outside the scope of Article 311 of 
the Constitution of India though he falls 
Within the scope of Articles 309 and 310 
Admittedly, the app ellan t- was not a 
member of the defence services. The 
only other question is whether he held 
any post connected with defence. On the 
materials available on record, there y 
no doubt whatever that the appellant 
was holding a post in connection with 
defence The case of Kapoor Singh Har- 
nam Singh v. Union of India, AIR I960 
Madh Pra 119. related to a case of a 
Sapervisor in the Military Dairy. Jabal- 
pur The learned Judge of the Madhya 
Pradesh High Court, in that case, took 
the view that the appellant in that case 
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pceed the amount awarded by the Col- entitle them +„ ^ • 
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m case sub-section (1) is complied with, 
bub-sectxon (1) of Section 25 requires 
tfiat a notice under Section 9 must have 
been served on any such applicant in 
order to enable him to make a claim for 
compensation. In other words, before in- 
voking the bar contemplated under Sec- 
r°u 25(2) of the Act by the Government, 
it lias to show that a notice required to 
be given under section 9 to the claimant 
Was served on him. From the papers on 
record we find nothing which would 
snow fiiat the applicant has been so serv- 
ed with the notice required to be given 
under Section 9 of the Act. Apart from 
that position, if we were to turn to the 
written statement filed by the respondents 
before the Court, no such plea has at all 
been raised. The material question raised 
fPPears to be that the claimant is not 
e utuled to get compensation at the rate 
°f Rs. 150/- and that the compensation 
n Vi?' 5P'" P er one mango tree awarded 
by the Special Land Acquisition Officer 
was perfectly proper. Even no such issue 
was sought for by the respondent and 
none raised by the Court as well. If any 
issue were raised, it would have been 
« «?• 0 tlle claimants to even show some 
sufficient reason which may justify the, 
t-ourt to allow them to claim additional 
Compensation as contemplated under sec- 
tion 25(2) of the Act. They have had no 
such opportunity to meet any such 
ground. Whenever any such bar is claim- 
ed, it is essential that a plea to that effect 
r ra JF e ^ Besides, an issue is raised by the 
tf our t in that respect so as to enable 
the other party to meet the same. Not 
only that, but the person who claims 
such a bar must show that the conditions 
required to he fulfilled before the bar is 
available, are established by evidence on 
F ec °cd. Nothing of the kind is shown, and 
in those circumstances, it would be too 
much to act upon the statement made by 
tne _ claimant in his evidence about his 
having not claimed Rs. 150/- or any’ 
amount before the Land Acquisition Offi- 
cer so necessarily justify the Court 
to hold that no additional claim was per- 
missible under Section 25 of the Act. In 
our view therefore, the learned Judge 
was not right in holding that the addi- 
tional claims made before him by the 
claimants in both the cases was barred 
under Section 25(2) of the Act, 


. 6- The next point raised was that 
since the lands over which these trees 
were standing were submerged in water 
by about the time before the notification 
for acquisition of this property under sec- 
tion 4 was issued, the trees cannot be said 
to-be existing on those lands, so as to 
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auu ™ mere tact 
that they were in water at the material 
time cannot justify rejection of their 
°? those trees. In fact; 
* ea was raised and no issue was 
sought for even m regard to this point. 
Lf a _ s that way hardly proper for the 
trial Court to reject the claim on some 
such points in respect of which no issues 
were raised enabling the parties to focus 
their attention to lead evidence on that 
account. The finding on that point appears 
to be erroneous and on that basis the 
claims cannot be rejected. 

7. * » * * * 

8. Mr. Desai, the learned Govt 
Pleader then urged that such a claim 
would be in the nature of damages in 
respect of trees and the compensation 
awarded to them would, therefore, fall 
irnder clause secondly of section 23(1) of 
the Act. That being so, according to him, 
sub-section (2) of Section 23 would not 
help the appellants in getting any amount 
by way of solatium at the rate of 
15 % on the amount awarded in 
respect of the mango trees. Such an 
amount can be only had provid- 
ed the claim of compensation is awarded 
under clause first in section 23(1) of the 
Act. In support thereof, he invited a 
reference to the case of the Collector, 
Raigarh v. Chaturbhuj Pande, AIR 1964 
Madh Pra 196, where it was held as 
follows: — 

"The additional sum of 15% admissible 
under Section 23(2) is not available on 
items covered by all clauses of Sec. 23(1). 
The additional sum is available on the 
items covered by clause firstly only. The 
other clauses do not deal with market 
price. The sum awarded under them is 
by way of damages. The amount of 
. damages awarded in accordance with 
clause secondly to sixthly is not to be 
increased by adding 15%.” 

In order to consider this point, it would 
be necessary to refer to the relevant 
provisions of Section 23. They are : — 

"23. (1) In determining the amount of 
compensation to be awarded for land ac- 
quired under this Act, the Court shall 
take into consideration — 

First, the market value of the land at 
the date of the publication of the notifi- 
cation under section 4, sub-section (1); 

Secondly, the damage sustained by the 
person interested, by reason of the taking 
of any standing crops or trees which may 
be on the land at the time of the Col- 
lector’s talcing possession thereof; 

* * * * * # 

(2) In addition to the market-value of 
the land as above provided, the Court 


A.LK. 


194 GnJ. [Prs. &-11] Tarwacfl Ravish a nker v. Collector (Shelat J.l 


shall In every case award a sum of fifteen 
percentum on such market-value, in con- 
sideration of the compulsory nature of 
the acquisition,” 

Now it is true that the effect of sub- 
section (2) of Section 23 of the Act is to 
award a sum of 15% on such market- 
value of the land as above provided, and 
that it is contemplated in respect of cases 
which fall under the first clause of Sec- 
tion 23(1) of the Act. The point to be con- 
sidered is as to whether the -claim of 
compensation In respect of trees falls 
under clause secondly as urged by Mr. 
Desai, or under clause first which relates 
to the fixing of market-value of the land. 
If the trees fn question fall under clause 
firstly of section 23(1) of the Act, and not 
under the second clause, the claimants 
would be entitled to an amount of com- 
pensation at the rate of 15% by way of 
solatium as Is ordinarily called, on the 
market value thereof by virtue of sub- 
section (2) of Section 23 of the Act. Now, 
the expression "land” used in clause 
'firstly* of section 23(1) of the Act, as 
defined in Section 3(a) of the Act, "In- 
cludes benefits to arise out of land, and 
things attached to the earth or perma- 
nently fastened to anything attached to 
the earth.” The trees can no doubt be 
called things attached to the earth and 
consequently, the expression "land" used 
In Section 23(1) would include trees also. 
It follows, therefore, that the compensa- 
tion In respect of the lands acquired 
would also carry with It the compensa- 
tion for any such trees standing thereon. 
When that Is so, the solatium at the rate 
of 15% on the market- value of the land 
would have to be awarded as compensa- 
tion awarded for the trees standing there- 
on. 

9. II we now refer to clause 'secondly* 
In Section 23(1) of the Act, it refers to 
"the damage, if any, sustained by the 
person interested, by reason of the taking 
of any standing crops or trees which 
may be on the land at the time of the 
Collector’s taking possession thereof”. In 
the 1st place since the expression "land” 
includes trees standing thereon, the 
second clause In so far as it refers to trees 
would appear to be redundant. That 
clause, therefore, must be taken as Inde- 
pendent and dealing with damages in res- 
pect of trees under different head. That 
it is independent of the first clause In 
Section 23(1) ol the Act. becomes dear 
from the words "at the time of the Col- 
lector’s taking possession thereof” occur- 
ring In the second clause. Those words 
give an indication of a different period 
and that Is after the notification under 
Sec*«n 4 of the Act Is issued in respect 
of the land in question as against the 
compensation to be fixed at the date of 
the notification issued. In clause first. The 
reference to trees Is along with standing 


crops and that again at the time when 
possession is taken. Damages are there- 
fore contemplated to be given for the 
standing crops or trees on any such land 
acquired arising after the notification and 
before possession la taken. Thus, on a 
consideration of both the clauses, it ap- 
pears clear that the claim for compensa- 
tion for trees standing on land at the 
date of the notification under Section 4 
of th& Act falls under clause firstly in 
Section 23(1) of the Act 
10. We find support for this view 
from some of the decisions of different 
High Courts as against the one of 
Madhya Pradesh High Court relied upon 
by the learned Government Pleader. In 
Sub-Collector of Godavari v. Seragam 
Subbaroyadu. (1907) ILR 30 Mad 151, It 
was held that trees are 'things attached 
to earth’ and are thus Included In the 
definition of land In Section 3(a) of the 
Land Acquisition Act and this definition 
must be applied In the construction of 
Section 23 of the Act It was further held 
that the value of such trees as are on the 
land when the declaration Is made undet 
Section 6 is included in the market value 
of the land on which the allowance of 
15 per cent Is to be calculated undcs 
Section 23(2) of the Land Acquisition Act 
This decision has been followed In the 
case of Collector of Bareilly v. Sultan 
Ahmad Khan. AIR 1926 All 689 As ob- 
served in that case in the Judgment de- 
livered by Boys. J: "Damage, if any, 
for taking trees under S. 23(1), secondly, 
would similarly appear as an Item alto- 
gether independent of the market value 
of the land and of the "value” of the trees 
as part of the market value of the land ” 
In the case of Bhusan Chandra Samanta 
v Secretary of State for India In Council, 
reported in (1936) 40 Cal WN 1034. clause 
secondly of Section 23(1) came to be con- 
sidered and it was held that it contem- 
plates the value of the crops or trees that 
may have grown on the land between 
the date of the declaration of the inten- 
tion to acquire and the date of the Col- 
lector’s taking possession. In other words, 
the claim that was set up is altogether 
independent from the one that would fall 
under clause firstly of Section 23(1). 

XL The decision of the Madhya Pra* 
desh High Court has not considered the 
effect of both the clauses relating thereto, 
and there has been no reference to any of 
the decisions referred to above With res- 
pect. we are unable to agree with that 
view, and on the other hand we agreQ 
with the other view expressed by three 
other High Courts when they hold that 
the amount by way of solatium under 
Section 23(2) of the Act must be awarded 
on the claim of compensation awarded in 
respect of the trees since that forms a 
part of the land which came to be a®* 
quired by the Gov ernm ent, it makes 
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difference whether the trees belong to the 
same person who owned the land on 
Which they stand, or to another person as 
we have in the present case. There is no 
Justification for making any such distinc- 
tion in order to deprive the claimant 
of his legitimate right to claim the 
amount by way of solatium on the value 
of the trees under section 23(2) of the 
Act. 


XX 
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Appeals partly allowed. 
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State of Gujarat, Petitioner v. Vora 
Saifuddin Akberali and another. Oppo- 
nents. 

CrL Ref. No. 49 of 1966, D /- 30-4-1968, 
Srom order of Sessions J., Ahmedabad 
(Rural) at Narol in Sessions Case No. 45 
of 1966. 

(A) Criminal P. C. (1898), Ss. 195 (l)(c), 
376. 479 A — Penal Code (I860), Ss. 471, 
467 — Suit based on forged cheque — 
Criminal Court taldng cognisance of of- 
fence under S. 471 — Sanction of the 
Civil Court not necessary under S- 195(1) 
(c). 

Clause (c) of S. 195 (1) is confined only 
fo those cases where the offences mention- 
ed in the clause are committed in respect 
of documents after they are so produced 
or given in evidence In other words, the 
offence in respect of that document al- 
ready produced in the Court must have 
been committed while it remained in cus- 
tody of the Court. It does not refer to 
any offence already committed in respect 
of that document outside and later on 
produced in Court in a proceeding • be-; 
tween the same parties. (1968) 9 Guj 
LR 1 (FB). Majority view though approv- 
ing the dissenting view. Followed. Ap- 
parent opposite view in 1963 (2) Cri LJ 
698 (SC), Explained; AIR 1965 Guj 70, 
Disting.; (1902) 4 Bom LR 268, Ref. 

(Para 5) 

Thus where a suit brought on the basis 
of a cheque which was a forged one is 
dismissed, for taking cognisance by the 
criminal court of the forgery under Ss. 
467, 471 Penal Code, committed by the 
plaintiff, a complaint in writing by the 
Civil Court is not necessary. (Para 5) 

From the mere fact that the Civil Judge 
did not take any action under S. 479A 
Criminal P. C. it could not be said that 
no action at all could be taken against 
the plaintiff accused. AIR 1964 SC 725, 
FolL 4 ) 

(B) Civil P. C. (1908), Pre. — Judicial 
precedents — Finality — Reconsideration 
of previous F ull Bench decision. 

-LL/BM/G574/68 


Ordinarily reconsideration of any Full 
Bench decision of one's own High Court 
cannot arise on a mere ground that one 
does not agree with that view. Such an 
approach would take away the finality 
of decisions in such matters. However, it 
is not that it cannot be done at all It 
can only be done provided, at any rate 
two conditions are satisfied. The first is 
that the decision is found to be manifest- 
ly wrong or that it has lost sight of im- 
portant decisions of the same High Court, 
or of the other High Courts on the same 
point. But more important is about the 
satisfaction of that Judge that the pub- 
lic interest of a very substantial character 
is seriously affected or jeopardised by al- 
lowing any such decision to stand, 

(Para 9) 

Cases Referred: Chronological Paras 


(1968) 9 Guj LR 1=ILR (1967) Guj. 

1091 (FB), State of Gujarat v. 

Ali 5. 7 

(1965) AIR 1965 Guj 70 (V 52) = 

1965 (1) Cri LJ 428, The State 
v. Bhikhubhai g 

(1964) AIR 1964 SC 725 (V 51)= 

(1964) 1 Cri LJ 555. Babu Lai v. 

State of Uttar Pradesh . 3 

(1063) 1963 (2) Cri LJ 698=1963 
(3) SCR 376, Budhu Ram v. State 
of Rajasthan 6, 7 

(1936) AIR 1936 Bom 221 (V 23) =38 
Bom LR 440=37 Cri LJ 814, Em- 
peror v. Rachappa Yellappa 5 

(1902) 4 Bom LR 268, Noor Maho- 
med Cass urn v. Kaikhosru Maneck- 
jee 5 


_M. A. Trivedi for N. H. Bhatt, for Ori- 
ginal Complainant; G. T. Nanavaty Asst. 
Govt. Pleader, for the State; A. D. Shah 
for R. N. Patel, for Opponent No. 2. 

ORDER: — The facts giving rise to this 
reference, broadly stated, are that one 
Patel Laljibhai Somabhai of village Juval 
Rupavati, filed Civil Suit No. 11 of 1964 
in the Court of the Joint Civil Judge (J, 
D.) at Dholka, against Vora Safakathusein 
Yusufali, the complainant in the present 
case, and his brother Vora Ahmedhussain 
Yusufali for recovering a sum of Rs. 2000 
on the basis of a cheque dated 22-11-63 
drawn in the name of self under the sig- 
nature of the complainant Vora Safakat- 
hussain Yusufali Lakdawala on the Bom- 
bay Mercantile Co-operative Bank Ltd., 
Ahmedabad Branch. In that suit, the de- 
fence of the complainant and his brother 
Vora Ahmedhussain Yusufali was that the 
cheque in question and certain coupons 
which were produced and relied upon 
in that suit were forged and a false suit 
in collusion with the accused in this case 
was filed That suit came to be dismissed 
on 30-1-1965 by Shri R. K. Atodaria, 
Joint Civil Judge (J. D.) Dholka. There- 
after on 16-11-1965 the complainant Vora 
Safakathusain Yusufali Lakdawala filed a 
complaint in the Court of the Judicial 
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Magistrate, First Class, Dholka, against 
the two accused for offences punishable 
under Sections 467 and 471 of the Indian 
Penal Coda After making the necessary 
inquiry, the learned Magistrate commit- 
ted both the accused to the Court of 
Sessions, Ahmedabad (Rural) at Narol, 
to stand their trial for offences under 
Sections 467 and 471 read with section 34 
of the Indian Penal Code. That Sessions 
Case No 45 of 1966 was transferred to 
the Court of the Assistant Sessions Judge, 
Ahmedabad (Rural) at Narol for disposal 
in accordance with law 

2. Before the trial began, the accused 
No 2 presented an application inter alia 
contending that the provisions contained 
In Sections 195(l)(c), 476 and 479A of the 
Criminal P. C. were not complied 
With and consequently the committal 

proceedings were bad in law. He. there- 
fore, prayed that the order of commitment 
should be quashed. Since the learned 
Assistant Sessions Judge was not autho- 
rised under section 438 of the Code of 
Criminal Procedure to report the case to 
the High Court, he addressed a letter to 
the Court of Session in that regard and 
consequently that Sessions Case No. 45 of 
1966 was withdrawn from his file and 
taken over on his file. That application 
was then heard by the learned Sessions 
Judge, Ahemedabad (Rural) at NaroL 
Before him, the learned Assistant Public 
Prosecutor conceded that having regard 
to the fact that the provisions contained 
In Sections 195(1) (c), 476 and 479A of the 
Criminal Procedure Code were not com- 
plied with, the order of commitment was 
bad In law and that It required to be 
quashed The learned Sessions Judge also 
found that the complaint filed in the 
Court of the Judicial Magistrate, First 
Class, against the accused In the case was 
bad inasmuch as no sanction was obtain- 
ed from the Court of the Civil Judge 
where the alleged forged cheque was pro- 
duced. That being bo. the commitment 
order was also bad In law and he has 
consequently referred the matter to this 
Court for quashing the order of commit- 
ment made under Section 215 of the Cri- 
minal Procedure Code. 

3. Mr. Nanavaty, the learned Assistant 
Govt. Pleader, opposes the acceptance of 
the reference whereas Mr. Shah, the 
learned advocate for the accused, supports 
the reference. Mr. Trivedi. the learned 
advocate for the comp l ai na nt, joins hands 
with tiie arguments advanced by the 
learned Assistant Govt Pleader in this 
Court 

4. Now the allegations made In the 
complaint are clearly to the effect that 
the cheque dated 22-11-63 for a sura of 
Rs. 2000/- on the Bombay Mercantile 
Co-operative Bank Ltit, Ahmedabad 
Branch, was a forged one and that the 
accused had produced the same in the 


Court of the Joint Civil Judge (J. D.) 
Dholka In a suit filed against the present 
complainant for recovering a sum of Rs. 
2000/- thereunder. That was the basis of a 
claim made by the plaintiff-accused 
in that suit and since they had collusive- 
ly and in furtherance of their common 
intention to obtain a decree for the claim 
and for that purpose, since they had pro- 
duced and made use thereof knowin: or 
having reason to believe the cheque ta be 
a forged one, they were liable for the 
offences under Sections 467, 471 read with 
section 34 of the Indian Penal Cade. 
Now as the learned Civil Judge had not 
chosen to take any action while dismis- 
sing the suit, for fabricating such evi- 
dence in the form of a cheque produced 
by the party-plaintiff, under Section 479A 
of the Criminal Procedure Code, the 
learned Sessions Judge found that no pro- 
ceedings can now be taken in respect 
thereof by the complainant. Apart from 
the applicability of section 479A of the 
Criminal Procedure Code, having regard 
to the decision in Babu Lai v. State of 
Uttar Pradesh. AIR 1964 SC 725. such an 
offence punishable under Section 471, 
Indian Penal Code, being one of frau- 
dulently or dishonestly using as genuine 
any document which the accused knows 
or has reason to believe to be a forged 
document, does not fall within the cate- 
gory of offences contemplated in Section 
479A (1) of the Code of Criminal Proce- 
dure. cannot come in the way of any 
such complaint. It may be stated that 
there has been no application presented 
by the party for taking any action under 
Section 476 of the Criminal Procedure 
Code and, therefore, there would not arise 
any such consideration as thought by the 
learned Sessions Judge viz. that for want 
of taking any action under section 479A of 
the Criminal Procedure Code, no such 
action can at all be taken against the ac- 
cused in the case. So far there is no dis- 
pute. 

5. The material point, however, that 
requires to be considered Is as to whe- 
ther the Court was not entitled to take 
cognizance of any such offence said to have 
been committed by a party to any proceed- 
ing In Court In respect of a document 
such as a cheque dated 22-11-63 produced 
or given In evidence in such proceeding, 
except on the complaint In writing of such 
Court, or of some other Court to which 
such Court Is subordinate as contemplated 
Under Section 195 (1) (c) of the Criminal 
Procedure Code. Section 190 of the Cri- 
minal P. C. entitles any Presidency Magis- 
trate and any Judicial Magistrate 
to take cognizance of any offence except 
as hereinafter provided. In other words, 
the cognizance of offences can be said to 
have been properly taken by the learned 
Judicial Magistrate unless It Is shown 
that by any operation of Section in the 
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Criminal Procedure Code, no such cogni- 
zance can be taken. Section 195 (1) of the 
Criminal Procedure Code, therefore, serves 
as an exception to the general rule con- 
templated in Section 190 (1) of the Cri- 
minal Procedure Code, for it lays down 
that : — 

"195. (1) No Court shall take cogniz- 
ance — 

(a) * * * * * 

(b) * * * * * 

fc) of any offence prescribed in section 
463 or punishable trader Section 471, Sec- 
tion 475 or Section 476 of the same Code, 
when such offence is alleged to have been 
committed by a party to any proceeding 
in any Court in respect of a document 
produced or given in evidence in such 
proceeding, except on the complaint in 
writing of such Court, or of some other 
Court to which such Court is subordi- 
nate.” 


The contention of Mr. Shah was that 
all the conditions contemplated in Sec- 
tion 195 (l)(c) of the Code have been 
fulfilled so as to justify Iran to say that 
the cognizance of the complaint taken by 
the learned Magistrate was bad in law, 
for, that could only be taken provided a 
complaint in writing of such Court, or 
of some other Court to which such Court 
is subordinate was filed. Now it is true 
as pointed out by him, the cheque is 
said to have been forged and that had 
come to be produced in a civil proceed- 
ing in the Court of the Civil Judge (J. D.) 
at Dholka so that the offences in that 
regard fall under sections 463 and 471 
of the Indian Penal Code. Then the per- 
son who produced the same or gave in 
evidence was a party-plaintiff to that suit 
before the Court. Consequently, he urged, 
that except on the basis of a complaint 
filed by that Civil Court, it was not com- 
petent for the Judicial Magistrate to 
entertain any such complaint in respect of 
those offences under Sections 467 and 471 
read with Section 34 of the Indian Penal 
Code in respect of that document which 
was produced in that civil suit between 
the parties. On a plain and simple read- 
ing of Section 195(l)(c) of the Code, one 
feels inclined to so think, but it was 
pointed out by Mr. Nanavaty, the learned 
Assistant Govt. Pleader for the State, by 
a reference to a decision in the case Ol 
S tate of Gujarat v. All, (1968) 9 Guj LR 
1 (FB), that this Section 195(1) (c) of the 
Criminal Procedure Code has been inter- 
preted by the Division Bench of this 
High Court, and as laid down therein, no 
such complaint by the Court was essen- 
tial to be filed, and that therefore the 
complaint was competent under Section 
190(1) of the Code, and the committal 
proceedings made by the learned Magis- 
trate were not vitiated by reason of non- 
compliance of Section 195(l)(c) of the 
Code. What ultimately appears to have 


been held in that case was that under 
Section 195(l)(c) of the Criminal Pro- 
cedure Code, sanction for prosecuting a 
party to a proceeding for an offence under 
Section 471 of the Indian Penal Code 
was not necessary "in respect of a use 
made outside” the Court to which the 
document was subsequently produced. That 
way the decision given in (1902) 4 Bom 
LR 268, Noor Mahomad Cassum v. Kai- 
khosru Maneckjee, was found to be cor- 
rect as against the one in 38 Bom LR 
440= (AIR 1936 Bom 221) Emperor v. 
Rachappa Yellappa. But while analysing 
and interpreting that part of the section, 
His Lordship Miyabhoy C. J. speaking for 
himself and Mehta J. (majority) has held 
as urged by Mr. Nanavaty, that only the 
offences which come within the mischief 
are those which were committed by a 
party in regard to a document which is 
'already 3 produced or given in evidence 
in a proceeding in which the present ac- 
cused is a party. Making that statement 
further clear, it has been observed that 
clause (c) is confined only to those cases 
where the offences mentioned in the 
clause are committed in respect of docu- 
ments after they are so produced or given 
in evidence. In other words, the offence 
in respect of that document already pro- 
duced in the Court must have been com- 
mitted while it remained in custody of the 
Court. It does not refer to any offence 
already committed in respect of that 
document outside and later on produced 
in Court in a proceeding between the 
same parties. While so holding, his Lord- 
ship Miyabhoy C. J. has towards the end 
observed as under: — 

"Under the circumstances, in our judg- 
ment, though we are conscious of the fact 
that the authorities of the Bombay and 
several High Courts, specially those deal- 
ing with offences connected with Section 
463, take the wider view, on the whole, 
we have come, to the conclusion that the 
narrower view which was expressed but 
without any reason in Noor Mahomad 
Cassum’s case, (1902) 4 Bom LR 268 is 
the correct view and, therefore, we pro- 
pose to answer the query put by the 
Division Bench by holding that, that case 
was correctly decided,” 

Desai J„ however, has given a dissent- 
ing judgment in that case, and according 
to him, the correct interpretation of sec- 
tion 195 (1) (c) was that on the date on 
which the Criminal Court takes cogniz- 
ance of the offence mentioned in the 
clause, the Court has to satisfy itself 
whether the offence in respect of 
which it is called upon to take cognizance is 
alleged to have been committed by a 
party to a proceeding in any Court and 
whether the alleged offence is in respect 
of document produced or given in evi- 
dence in such proceedings. If these condi- 
tions are satisfied, the Criminal Cornf; 



ass Gal. iPrs. 5-7] State v. Salfuddln (Shelat J.l A.LH. 


will have jurisdiction to entertain the 
complaint only if It is filed by the Court 
in which it Is tendered in evidence by the 
party to the proceeding or by some other 
Court to which such Court Is subordinate. 
Irrespective of the fact whether the alleg- 
ed offence of forgery was committed be- 
fore the proceedings were initiated or 
thereafter Much though I feel inclined 
to be in agreement with the view expres- 
sed in the dissenting judgment, since the 
decision of majority of the Full Bench of 
this Court binds, that must prevail as it 
governs die case. No offence of forgery 
was committed after the cheque was al- 
ready produced in that civil suit, and that 
rince it must have been committed out- 
side the Court before It was produced. 
Section 195{l)(c) would not come in end 
bar the complaint in the case. 

6. It was. however, pointed out by Mr. 
Shah that while interpreting t h is Section 
395(1 )(c) of the Criminal Procedure Code 
In the case referred to above, the effect 
of the two Important decisions i3 not con- 
sidered. The first is the decision of a 
Division Bench of this High Court in the 
case of the State v. Bhikhubbai, AIK 
1065 Gu] 70, and the other Is of the 
Supreme Court in the case of Budhu Ram 
v. State of Rajasthan. 19G3 (2) Cri LJ 
698 (SC) In the first case of AIR 1965 
Guj 70, the contention was that the learn- 
ed Magistrate had committed an error of 
law in taking cognizance of the charge- 
aheet for the offences under Sections 420, 
465, 468 471 read with Section 109 of the 
Indian Penal Code in view of the fact that 
the cognizance of the aforesaid offences 
was barred under Section 105 sub-section 
(11 clause (c) of the Criminal Procedure 
Code The offence was in respect of a 
document. Ex. 83, dated 15th January 
3954 produced before the Agricultural 
Lands Tribunal, and it was found that 
the cognizance of any offence in relation 
to that particular document could only be 
taken on a complaint filed by the Tribu- 
nal and that a charge-sheet without the 
complaint of the Tribunal was barred. On 
a reference made to this Court for quash- 
ing the committal order after analysing 
Section 195 (1) (c) of the Code, it was ob- 
served that the cognizance of the Criminal 
Court will be barred under Section 195 
gj^e) if the following conditions are aatis- 

(1) The offence alleged to have been 
committed must be an offence described 
In section 463 or an offence punishable 
under section 471, section 475 or section 
476 of the Indian Penal Code. 

(2) Sadr offence must be alleged to 
have been committed by a party to any 
proceeding in any Court. 

(3) The offence so alleged to have been 
committed must be In respect of a docu- 
ment produced cr given in evidence In 
such proceeding. 


If these conditions are satisfied, a Cri- 
minal Court cannot take cognizance of 
any of the aforesaid offences except on a 
complaint in writing by such Court or 
by some other Court to which such Court 
is subordinate Then after finding that the 
first two conditions were already satisfied 
in that case, they referred to the third 
condition which was necessary to be satis- 
fied as the offences must be alleged to 
have been committed In respect of a 
document produced or given in evidence 
In the proceeding before the Court Then 
His Lordship Mryabhoy J. speaking for 
the Division Bench observed as under : — ■ 

"From the facts already recited, it is 
quite clear that the only document which 
was produced before the Tribunal was 
the Contract Exhibit 83 Therefore, it fs 
quite clear that the charges of forgery, in 
bo far as they are based upon the docu- 
ment, Ex. 83. would come within the 
purview of clause (1) (c) aforesaid. It was 
then held that It was hit by section 195 
(l)(c) of the Code. But the other charge 
relating to a false entry in the stamp 
register was not so hit since that was not 
produced before the Tribunal. This case 
has laid down further that the offence 
must have been committed by a party to 
the proceeding and that it was not at all 
essential that the proceeding referred to 
in clause (1) fc) should be pending at the 
time when the cognisance of the crime 
was sought. Now the decision does appear 
to have proceeded on the basis that it did 
not matter whether the document In 
question was forged before the same was 
produced in a proceeding before the 
Court. This decision. It Is also true, does 
not appear to have been considered in 
the Full Bench case. But this decision 
cannot be said to have laid down any 
such direct proposition contrary to the 
interpretation and decision given In res- 
pect of Section 195 (1) (c) In the Full 
Bench case. In fact no such Interpretation 
was at all required to be made in that 
case so as to say that It would have any 
effect in weighing or giving interpretation 
to the section as done in the Full Bench 
case. 

7 . The other case of 3963(2) Cri LJ 698 
(SC) (supra) referred to above; docs not 
also appear to have been placed before 
their Lordshlpa when the decision came to 
be oven by the Full Bench in the case 
reported In (1963) 8 Guj LR 1 (FB). 
This decision also proceeds on the basis 
that any forged document when it is 
sought to be produced or given in any 
evidence in any proceeding by any party 
to the same and any offences In relation 
thereto are said to have been committed by 
him. a complaint would be essential as 
contemplated in Section 195 (I) (c) of the 
Code Considerable stress was laid fay 
Mr Shah on the observations made by 
the Supreme Court in this case for show- 
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ing that section 195 (1) (c) would hit no 
sooner any such document alleged to 
have been forged is produced before a 
Court in any proceeding by a party 
thereto, and that therefore, it made no 
difference whether it was forged outside 
the Court or inside the Court at any time. 
After setting out Section 195 (l)(c) of the 
Code, the pertinent observations made by 
the Supreme Court ran thus: — 

"It will be seen on a plain grammatical 
construction of this provision that a com- 
plaint by the Court is required where the 
offence is of forging or of using as genu- 
ine any document which is known or be- 
lieved to be a forged document when 
such document is produced or given in 
evidence in court. It is clear therefore 
that it is only when the forged document 
is produced in Court that a complaint by 
the Court is required.” 

These observations are no doubt entitl- 
ed to great weight and if they were 
brought to the notice of the Full Bench, 
they would have been certainly consider- 
ed. But even in this case, the direct ques- 
tion for decision was as to whether the 
offences referred to in section 195fl)fc) 
of the Code related to the original docu- 
ment alleged to be a forged one. or to a 
copy thereof as well and it was held that 
it did not apply to a copy of any docu- 
ment said to have been forged. At any 
rate, the section does not appear to have 
been interpreted as we find it done in the 
Full Bench case. 

8. Mr. Shah, then invited a reference 
to the report of the Select Committee, 
2916 when amendments were made in this 
section by Act XVIII of 1923. The mate- 
rial part sought to be relied upon runs 
thus: — 

"The provisions of Section 195 causa 
constant and great difficulty, and various 
amendments have been suggested which 
we have considered at length. We have no 
doubt that it will not be possible to 
remedy the evils which are connected 
with this section so long as private indi- 
viduals are allowed to prosecute^ for of- 
fences connected with the administration 
of justice. In our opinion the only effec- 
tive way of dealing with this section is 
to allow prosecutions to be launched only 
by the public servant or by the Court.” 

Apart from these citations, he also urg- 
ed that Section .471 of the Indian Penal 
Cede has not been properly considered tn 
the Full Bench case for if one refers to 
that section, the offence relates to using 
as genuine a forged document. That sec- 
tion provides that whoever fraudulently 
or dishonestly uses as genuine any docu- 
ment which he knows or has reason to 
believe to be a forged document, shall 
be punished in the same' manner as if he 
bad forged such document. The words 
"uses as genuine any document which ha 


knows or has reason to believe to be a 
forged document" presuppose the same 
having been already forged or at any rate 
known or having reason to believe the 
same to be a forged document by that 
party and having then made use thereof 
by producing the same or by giving in 
evidence in the proceeding before that 
Court. That in itself rules out any such 
interpretation, according to him. given by 
the Full Bench under Section 195(l)(c) of 
the Code, for it relates to an offence which 
must have been committed in respect of 
that document before it is used in that 
proceeding, and not necessarily and only 
in respect of a document already produc- 
ed and then offence committed in that 
respect in the Court. With great respect, 
it is difficult to agree with the majority 
view in the Full Bench case referred to 
above, for the reasons stated above, and, 
if I may say so, I respectfully agree with 
the dissenting view expressed by Desai, J. 
in that Full Bench case. It finds consider- 
able support from various authorities of 
different High Courts referred to therein. 
I need not repeat the same reasons given 
by him over again here. It is, however, 
enough to say that all that has no meaning 
as the decision of the Full Bench of this 
High Court binds this Court and I must 
abide by it as long as it stands. 

9. It was. however, urged by Mr. Shah 
that the Full Bench decision requires to 
be reconsidered as it would be far too 
difficult for anyone to go in appeal to the 
Supreme Court against any such decision 
in the case. That cannot be helped. That 
is hardly a good ground for referring the 
matter for reconsideration by a larger 
Bench. Ordinarily reconsideration of any 
Full Bench decision of one’s own High 
Court cannot arise' on a mere ground that 
one does not agree with that view. Such 
an approach would take away the finality 
of decisions in such matters. However, it 
is not that it cannot be done at alL In my 
view, that can only be done provided, at 
any rate, two conditions are satisfied. The 
first is that the decision is found to be 
manifestly wrong or that it has lost 
sight of important decisions of the same 
High Court, or of other High Courts on 
the same point But more important is 
about the satisfaction of that Judge that 
the public interest of a very substantial 
character is seriously affected or jeopar- 
dised by allowing any such decision to 
stand. I do not think both these conditions 
are so fully satisfied in this case, and 
therefore, I do not consider this to be a 
fit case for any such request being grant- 
ed. 

10. In the result, therefore, the refer- 

ence is not accepted and the order passed 
fay the learned Magistrate committing the 
accused to the Court of Session stands, 
MVJ/D.V.C, Reference rejected. 
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Fulsinh Kesri Sinhji, App ellan t v. Val- 
labhdas Hargovandas and another. Respon- 
dents 

First Appeal No 318 of 1963, D/- 19-&- 
1968, against decision of Civil J , Sr. Divi- 
sion at Godhra in SpL Darkhast No. 11 
of 1956 


Civil P C. (1908), S. 73 and O. 21, R. 11 

(2) (i) — Money decree — Execution ap- 
plication seeking assistance of Court by 
rateable distribution is in accordance with 
law. AIR 1929 Nag 148, Dissented from. 

An application for execution of a 
money decree in which assistance of the 
Court is sought by rateable distribution 
of the assets of the ]udgment-debtor rea- 
lised m another pending execution ap- 
plication and which in other respects is 
in conformity with the requirement of 
O 21, R 11 is an application for execu- 
tion in accordance with law as envisaged 
by section 73 (Para 3) 

Sub-clauses (I) to fiv) of O. 21. R. 11(2) 

(3) enumerates the various modes in which 

assistance of the Court could be sought 
and sub-clause (v) Is enacted In wide 
terms to enable the executing Court to 
grant its assistance in consonance with 
relief granted in the decree under execu- 
tion In a money decree the assistance of 
the Court would be sought to realise the 
decretal amount The decretal amount or 
a part of it could be realised by rateable 
distribution. Section 73 empowers the 
Court to grant rateable distribution be- 
tween decree-holders against the same 
Judgment-debtor. There is nothing In the 
language of sub-rule (2) (j) of O 21, R. 11 
which would show that the relief by way 
of rateable distribution In execution appli- 
cation is not the one which would not be 
covered by sub-clause (v) of sub-rule 2(j). 
Case law discussed. AIR 1929 Nag 148, 
Dissented from. (Para 3) 


Cases Referred: Chronological Paras 
(1961) AIR 1961 Madh Pral45(V 48)- 
1961 MPU 256 (FB). ML Saraswati- 
bai v Govindrao Keshavrao Maha- 
jan 7 

(1959) AIR 1959 Cal 566 (V 46) -63 Cal 
WN 983, Kashi Prosad Khaitan v. 

Mot! Lai 4 

(1957) AIR 1957 Andh Pra 1017 
(V 44)- 1956 Andh WR 1047. M. 
Jambanna v Honnappa 6 

(1955) AIR 1955 SC 376 (V 42)- 
1955 (1) SCR 1369, Jugal Klshore 
Saraf v Raw Cotton Co Ltd. 8 

(1543) ATR 1943 Bom 353 (V 30)- 
45 Bom LR 707, Gopal Parsharam 
V Damodar Janardan 11 

(1931) AIR 1931 All 92 (V 18)-ILR 
53 All 125. ML Deoraji Kuer v. 
Jadu nandan Hal S, 6 

LIVBM/G 576/68 


(1929) AIR 1929 Nag 148 (V 16)“ 

25 Nag LR 94, Balaji v. Gopal 4, 7, 9, 10 
(1910) ILR 34 Mad 25-7 Ind Cas 

856, Arunachellam Chettiar v. Haji 

Sheek Meera Rowthar 10 

B. M. Via for Appellant; M. L Patel, 
for Respondents. 

JUDGMENT : — This Is an appeal 
against an order passed on Ex. 167 in 
Special Darkhast No 11 of 1956 on the 
file of the Civil Judge, Senior Division. 
Panch Mahals at Godhra. 

2. Shortly stated the facts leading to 
the present appeal are* that the appellant 
obtained a decree against respondent No 
2 for Rs. 33,476-75 Respondent No 1 filed 
Special Darkhast No. 11 of 1956 for exe- 
cuting the decree obtained against res- 
pondent No. 2 In this Darkhast some of the 
Properties of respondent No 2 Judgment 
debtor were attached and sold at a court 
auction and the sale proceeds were 
deposited in the court and the sales were 
confirmed. In the meantime, the present 
appellant who had obtained a decree 
against respondent No. 2, the same judg- 
ment-debtor filed special Darkhast No 7 
of 1962 on 28-3-1962 for executing the 
decree. In this Darkhast the relief claimed 
Was that the amount should be awarded 
by rateable distribution from the amount 
recovered by attachment and sale of the 
Properties of the judgment-debtor in 
Special Darkhast No. 11 of 1956 filed by 
respondent No 1. It was also prayed that 
Special Darkhast No.7 of 1962 filed by 
the present appellant should be kept and 
heard along with Special Darkhast No 11 
of 1956 filed by respondent No 1 against 
respondent No 2. Respondent Nol in his 
Special Darkhast No 11 of 1956 gave an 
application Ex. 167 Inter alia contending 
that the execution application filed by 
the appellant against respondent No. 2 Is 
Pot legal and is not maintainable and the 
appellant would not be entitled to ratea- 
ble distribution from the assets of the 
Judgment-debtor realised In the Dar- 
khast filed by respondent No 1. Two con- 
tentions were raised In this application: 
(1) that the decree obtained by the appel- 
lant against respondent No 2 is a collu- 
sive decree and (2) that the application for 
execution in which the only prayer mads 
Is one for rateable distribution Is not an 
application for execution according to 
law and it lsnot maintainable. A notice of 
this application was served upon the 
present appellant and after hearing both 
the side3, the learned Judge held on the 
first contention that the decree is not col- 
lusive. On the second contention, the 
learned Judge held that where a decree- 
holder In his application for execution 
claimed the only relief of rateable distri- 
bution out of the sale proceeds of the as- 
sets of the Judgment-debtor In another 
pending execution application against the 
game judgment-debtor. It Is not a mode of 
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execution for which assistance o f the 
Court is sought as envisaged by O. XXI, 
R. 11 and therefore, it is not an applica- 
tion for execution according to law and in 
accordance with this finding dismissed 
Darkhast No. 7 of 1962 filed by the pre- 
sent appellant. The appellant having been 
dissatisfied with this order has preferred 
this appeal. 

3. A narrow but interesting question 
relating to the interpretation of O. XXI, 
R. 11(2) C.i) and Section 73 of the Code of 
Civil Procedure arises in this appeal. The 
question for consideration is whether an 
application for execution of a money de- 
cree in which the mode in which assist- 
ance of the Court is sought is one for 
rateable distribution of the assets of the 
judgment-debtor realised in another pend- 
ing execution application could be said 
to be an application for execution in ac- 
cordance with law as envisaged by Sec- 
tion 73. Order XXI, Rule 11(2) provides 
that every application for execution of a 
decree shall be in writing, signed and 
verified by the applicant or by some other 
person proved to the satisfaction of the 
Court to be acquainted with the facts of 
the case and shall contain in a tabular 
form the particulars mentioned in sub- 
rules 2(a) to 2(j). Sub-clause (j) which is 
relevant for our purpose is as under :■ — 

"(j) the mode in which the assistance 
of the Court is required, whether — 

(i) by the delivery of any property spe- 
cifically decreed; 

(ii) by the attachment and sale, or by 
the sale without attachment, of any pro- 
perty; 

(iii) by the arrest and detention in pri- 
son of any person; 

(iv) by the appointment of a receiver; 

(v) otherwise, as the nature of the re- 
lief may require.” 

The provision contained in sub-rule (2) 
would show that the application for exe- 
cution must be in a tabular form in which 
the details as set out in sub-rule (2) must 
be mentioned. The heading of the last 
column of the tabular form is: 'the mode 
in which the assistance of the Court is 
required’. Clause (j) provides different 
modes of assistance of the Court which a 
decree-holder can seek in execution appli- 
cation. Section 73 postulates the filing of 
an execution application in accordance 
with law before rateable distribution 
could be ordered by the Court. Relying 
on the different modes in which Court 
could grant assistance to a decree-holder 
as set out in clause (j), it was urged that 
an application for execution to be in ac- 
cordance with law must seek assistance 
of the Court in one of the modes provid- 
ed for in clause (j) and the Court could 
grant its assistance only in one or more 
of the modes as set out in clause (j). It 
was also urged that clause (j) is exhaus- 


tive and the Code does not envisage the 
grant of assistance by the Court in exe- 
cution of a decree by a mode which 
would not fall in any of the sub-clauses 
W to (v) of Clause (j). It was more spe- 
cifically contended that if the assistance 
of the Court is sought in a mode not 
falling within any of the sub-clauses of 
Clause 2(j), the Court would have no juris- 
diction to grant it and, therefore, such an 
application for execution would not be in 
accordance with law. Now, sub-clause (v) 
of clause (j) of sub-rule (2) provides that 
the decree-holder can seek assistance of 
the Court in any other mode as the nature 
of the relief granted may require. Sub- 
cl. (v) is couched in very wide terms. It 
would enable a decree-holder to seek assist- 
ance of the Court for executing a decree in 
consonance with the relief granted in the 
decree. The language of sub-clause (v) 
would negative the contention that it is 
exhaustive and the Court is precluded 
from granting its assistance in a mode 
not covered by sub-clauses (i) to (iv). It 
appears that sub-clauses (i) to (iv) enu- 
merates the various modes in which as- 
sistance of the Court could be sought and 
sub-clause (v) is enacted in wide terms 
to enable the executing Court to grant 
its assistance in consonance with relief 
granted in the decree under execution. 
Now, if the decree is a money decree, the 
assistance of the Court may be sought for 
realising money. While realising the 
money, belonging to the judgment-debtor 
it may become necessary to attach it in 
the hands of a third person or recover 
from the Court where it is lying. If 
against the same judgment-debtor another 
execution application is pending and in 
which the property of the judgment deb- 
tor is brought to court auction and sold, 
there is no reason both on principle or 
on authority why the decree-holder can- 
not seek the assistance of the Court by 
only praying for rateable distribution. 
Section 73 empowers the Court to grant 
rateable distribution between pending exe- 
cution application against the same judg- 
ment-debtor. Mr. Patel, the learned Ad- 
vocate for respondent No. 1 however con- 
tended that even if sub-clause (v) of Rule 
11(2)0) is very wide in terms it has to he 
interpreted ejusdem generis with sub- 
clauses (i) to (iv) and therefore the mode 
in which assistance may besought must 
be analogous or similar to the modes set 
out in sub-clauses (i) to (iv) of sub-rule 
20). At one stage, Mr. Patel attempted 
to urge that a decree-holder can seek 
assistance of the Court in the manner set 
out in the first four modes in sub-clauses 
(i) to (iv) of sub-rule (2)(j) and sub- 
clause (v) of sub-rule 2(j) would not 
enlarge the scope and ambit of the rule 
so as to grant assistance of the Court in 
any other mode entirely different and un- 
connected with those set out' in sub- 
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clauses (l) to (I v). In ray opinion, there Is 
nothing in the language of sub-rule 2(j) 
and Its sub-clauses (1) to (Iv) ■which 
would control or abridge the meaning or 
scope of sub-clause (v) In fact, the Legis- 
lature has very wisely enacted sub-clause 
(v) In wide terms go that a decree-holder 
would be able to seek the assistance of 
the Court while executing the decree by 
a mode which would be in consonance 
with the reliefs granted to him and would 
be able to realise the fruits of the decree. 
In a money decree the assis tance 
of the Court would be Bought to 
realise the decretal amount. The decretal 
amount or a part of it could be realised 
by rateable distribution. Section 73 em- 
powers the Court to grant rateable dis- 
tribution between decree-holders against 
the same judgment-debtor. Therefore, an 
execution application in which the assist- 
ance of the Court is sought for rateable 
distribution in the assets of the judgment- 
debtor by a decree-holder is one of the 
modes in which the assistance of the 
Court sought would be covered by sub- 
clause (v) being the mode required by the 
nature of the relief granted in the decree. 
It the construction suggested by Mr. Patel 
la to be placed on sub-clause (v) it would 
lead to an absurd position. Mr Patel 
conceded that under S 73 the Court can 
grant rateable distribution. But Mr. Patel 
urged that even though the decree-holder 
seeks rateable distribution he must seek 
the assistance of the Court in one or 
more of the modes specified in sub-clauses 
(1) to (Iv) and only then Court can grant 
rateable distribution. It is difficult to 
conceive that in order to obtain rateable 
distribution the decree holder must seek 
assistance in other modes knowing full 
well that in the circumstances of the case 
it is not likely to be available. 1 see 
nothing in the language of sub-rule 2(1) of 
O XXI. R- 11 which would show that the 
relief by way of rateable distribution in 
execution application is not the one which 
would not be covered by sub-clause (v) 
of sub-rule 2(J) Therefore, an application 
for execution of a money decree in which 
assistance of the Court is sought by rate- 
able distribution and which in other res- 
pects Is m conformity with the require- 
ment of O XXL R 11 is an execution 
application In accordance with law This 
l is also borne out by a catena of decisions 
to some of which I would now refer. 

4. Mr Yin first referred to Kasi Pra- 
sad Khaitan v. Mot! La II. AIR 1959 Cal 
566 in which exactly an identical ques- 
tion was raised before the Division Bench 
of the Calcutta High Court. The question 
for consideration that was raised in that 
case was whether an application for exe- 
cution in which the mode in which the 
assistance of the Court is required does 
Hot mention attachment or sale of pro- 
perty but aays that the decree-holder 


prays for realisation of the decretal dues 
by rateable distribution of the money 
that will be realised in another execution 
application of that Court, can be consider* 
ed to be an application for execution 
validly made within the meaning of 
Section 73 of the Code of Civil Procedure. 
After considering the provisions contained 
In O XXL R. 1H2HJ). it was held that a 
mere application for rateable distribution 
which does not contain the particulars 
mentioned in sub-rule (2) of R. 11. is not 
an application for execution but where 
there is an application which is in all 
other respects a proper application for 
execution under O XXL R 1 1 (2), it does 
not cease to be a valid application merely 
because the mode in which the assistance 
of the Court required is mentioned as 
rateable distribution of money that will 
be realised in another execution case. 
While reaching this conclusion, the Divi- 
sion Bench of the Calcutta High Court 
referred to the case of Balaji v GopaL 
AIR 1929 Nag 148 in which a contrary 
view is taken and observed that they 
were unable to agree with the view that 
where there is an application which Is 
in all other respects a proper application 
for execution under O XXI, R. 11(2), It 
ceases to be a valid application merely 
because the mode in which the assistance 
of the Court required is mentioned as 
rateable distribution. I am referring to 
this aspect specifically because the other 
aide has relied upon the case of AIR 1029 
Hog 148 (Supra). - 

5. Mr. Vln next referred -to the case 
of ML DeorajI Kuer v Jsdunandan RaL 
AIR 1931 All 92. In that case, the appli- 
cation for execution was in a printed 
tabular form and all the particulars re- 
quired for an application for execution 
were filled In, in columns 1 to 9 and In 
the last column which is column No 10 
has a heading "the mode In which the 
assistance of the Court is required”. It 
was stated that the only property which 
the judgment-debtor had. has already 
been attached in execution of the other 
decrees and was to be put up for sale 
and It was therefore prayed that the 
decree-holder should be paid hl3 decretal 
amount by rateable distribution of tha 
amount realised at the auction sale. A 
contention was raised whether this ap- 
plication was one for execution in accord- 
ance with law and also whether a sepa- 
rate and Independent application for 
rateable distribution under Section 73 la j 
necessary. Disposing of this contention, it 
has been held that the application is a 
proper application for execution because 
one can read an Implied prayer for the 
sale of the property and rateable distri- 
bution. It was further held that section 
73 does not require a separate applica- 
tion for rateable distribution and accord- 
ingly there ran be no objection to Include 
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a prayer for the rateable distribution, 
of the assets in the application 
which is really for execution of 
the decree itself. The case of AIR 
11929 Nag -148 (supra) was referred to in 
this case. It was distinguished on the 
ground that while the application before 
tile Nagpur High Court was for rateable 
distribution simpliciter, the application 
in the case before their Lordships of the 
Allahabad High Court was one in which 
all the particulars as required under O. 
XXL, R. 11(2) were set out and therefore, 
it was held that it is an application for 
execution in accordance with law. It was 
further observed that even if there was 
slight defect in the language in which 
the prayer clause was worded at best it 
would be an irregularity and on this ac- 
count alone, it would not be proper to 
reject the application as one not in con- 
formity with law. 

6. Mr. Vin next referred to M. Jam- 
banna v. K. Honnappa, AIR 1957 Andh 
Pra 1017. In that case, the decree-holder 
filed an application for execution in the 
tabular form and set out therein all the 
details and particulars as required by 
O. XXI, R. 11. In column No. 10 headed 
‘’mode in which assistance of the Court 
Is sought” the decree-holder stated that 
he should be paid rateable share from 
and out of the proceeds to be realised on 
sale and deposited in Court The execu- 
ting Court did not grant the relief hold- 
ing that there was no execution applica- 
tion before the Court and one filed is not 
one in accordance with law. Negativing 
fhjg contention, it was held by Subba Rao 
C. J. (as he then was) that as the decree- 
holder has filed an application in tabular 
form setting out therein all the particulars 
required by O. XXL R- 11, it is mani- 
fest that the petitioner satisfied both in 
form and substance the requirements of 
O. XXI, R. 11 of the Civil Procedure 
Coda The case of AIR 1931 All 92 (supra) 
was referred to and observed that such 
an application Is one in accordance with 
law. 

7. The next case referred to by Mr. 
yin was in the matter of Mst Saraswati- 
bai v.' Govindrao Keshavrao Mahajan, 
AIR 1961 Madh Pra 145. The question 
that was canvassed before a Full Bench 
of the Madhya Pradesh High Court was 
whether an otherwise good application 
for execution can be regarded.^ for the 
purposes of Section 73 of the Civil Pro- 
cedure Code, to be one made in accord- 
ance with law even if the only mode 
in which the assistance of the Court stat- 
ed to be required is rateable distribution 
of the assets to be received in another 
execution case pending in the same Court. 
After reviewing the case law on the sub- 
ject It has been held as unden— 

"that being so we are of the view that re- 
covery of the money decree by rateable 


distribution of assets, being a permissible 
mode of execution is within the ambit of 
clause (j)(v) of O. 21, R. 11(2) of the Code 
mid an execution application which speci- 
fied it as the mode in which the assist- 
ance of the Court is required is one in 
accordance with law for purposes of Sec, 
73 of the Code,” 

Now, it may be mentioned that while 
reaching this conclusion, the Full Bench 
of the Madhya Pradesh High Court refer- 
red to the case of AIR 1929 Nag 148 
(supra) and differed from it and took a 
contrary view. 

8. Mr. Vin also incidentally referred 
to Jugalkishore Saraf v. Raw Cotton Co. 
Ltd., AIR 1955 SC 376. The contention 
that was raised in that case was that the 
application for execution was defective in- 
asmuch as it did not specify any of the 
several modes in which the assistance of 
the Court was required. Disposing of this 
contention, it was held that even if the 
application was defective, the Court could 
have returned the application for amend- 
ment but on this account alone, it cannot 
be said that there was no valid and pro- 
per application for execution. 

9. As against this, Mr. M. L Patel 
learned Advocate for the respondents 
referred to AIR 1929 Nag 148. Unfortu- 
nately, this was the case which was cited 
before the learned Judge and though 
there are number of other cases just tak- 
ing a contrary view relied upon by Mr. 
Vin, none was pointed out to the learned 
Judge and the learned Judge was con- 
strained to observe that no contrary 
authority had been shown to him. The 
matter came up before a Division Bench 
of the Nagpur High Court on a reference 
made to it. The relevant portion of the 
question referred to it was as under : — 

"Is it necessary for a creditor, claiming 
on the strength of a money decree rate- 
able distribution from the proceeds of a 
sale of his debtor's property about to 
take place at the instance of another cre- 
ditor, to ask himself for attachment and 
sale of that property; or is it sufficient to 
merely ask for rateable distribution?” 

The Division Bench of the Nagpur High 
Court answered the reference as under.— 

"We are of opinion, then, that an ap- 
plication that only prays for rateable dis- 
tribution is. not a valid application for 
execution within the meaning of O. XXI, 
R. 11, that Civil Procedure Code does not 
recognise an application for rateable dis- 
tribution as such and that, in order to 
obtain rateable distribution under S. 73, 
a decree-holder must have made an ap- 
plication for execution to the Court, pray- 
ing for execution of his decr ee in one of 
the ways mentioned in O. XXL R. 11, 
before the receipt of assets by the Court’ 1 

It appears that a contention was put 
forth before the Division Bench that sub- 
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clause (v) of Rule 2 ( 3 ) is of widest ampli- 
tude and would cover the relief by way 
of rateable distribution. This contention 
appears to have been negatived by a mere 
observation. “Nor do we think that it can 
be included in clause " But even 
apart from this that case can be distin- 
guished on another cogent ground. The 
application that was made in that case 
was not one in a tabular form as envisag- 
ed by O XXI, R- 11 setting out details 
and particulars as required by O XXI, 

R 11, but it was an application simplici- 
ter for rateable distribution. Such an ap- 
plication could by no stretch of imagina- 
tion be said to be an application for exe- 
cution at all and that aspect has consider- 
ably weighed with their Lordships. With 
respect, I am unable to accept the inter- 
pretation put by the Division Bench of 
the Nagpur High Court on sub-clause (v) 
of sub-rule (2)0) of Rule 11 of O XXI by 
which it was held that an application 
praying only for rateable distribution Is 
not a valid application for execution. It 
may be that this conclusion was reached 
because what was before the Court was a 
mere application for rateable distribution 
and not an application for execution in a 
tabular form with the prayer clause seek- 
ing rateable distribution. 

10. Mr Patel also referred to A.LA. 
R Arunachellam Chettiar v P. S K. Haji 
Sheek Meera Rovrthar, ILR 34 Mad 25 
which has been considered in the case of 
AIR 1929 Nag 148 (supra). 

11. The last case referred to by Mr. 
Patel Is Gopal Parsharam v. Damodar 
Janardan, AIR 1943 Bom 353 Relying on 
this case, Mr. Patel attempted to urge 
that the settled view of the Bombay High 
Court Is that an application for execution 
in which the assistance of the Court is 
sought by rateable distribution Is not one 
in accordance with law. A cursory reading 
of this case is likely to support the con- 
tention of Mr. PateL But a close and 
minute study of this case would show 
that this conclusion has been reached 
after recording a finding that the decree 
that was under execution was not a 
money decree. The decree under execu- 
tion In that case was passed on an award 
and the decree directed the Judgment- 
debtor to pay Rs. 2178/- within five years 
with running Interest at 6% and past in- 
terest of Rs. 272/- within one year and 
If the Judgment-debtor committed de- 
fault the decree-holder would be entitled 
to recover the whole amount by sale of 
certain immoveable property on which a 
charge In respect of Rs. 2178/- was creat- 
ed. An application for executing this de- 
cree was filed and It was resisted on 
diverse grounds Including amongst others, 
on the ground that it is barred by limita- 
tion. In support of their contention it was 
urged that the previous DarkhastNo 465 
of 1934 was oot an application made In 
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accordance with law as the decree holder 
had prayed for rateable distribution alone. 
It is m these circumstances that the ques- 
tion came up before the High Court whe- 
ther the execution application in which 
the assistance of the Court is sought by 
rateable distribution is an application, foe 
execution m accordance with law. With 
reference to the question whether it was 
a decree for payment of money within 
the meaning of Section 73 it has been 
held that the decree should be regarded 
as on the same footing as a decree for 
sale for enforcement of a mortgage or 
charge and, it is on this footing that the 
decree had been dealt with in the Courts 
below Before finding out whether the 
particular Darkhast In which the assist- 
ance of the court was sought by way of 
rateable distribution was an execution ap- 
plication filed in accordance with law. 
the Court has to find out whether it was 
for execution of a decree lor payment of 
money It was held in that case that de- 
cree under execution was not a money 
decree but a decree for sale for enforce- 
ment of a mortgage or charge. Having 
first reached this conclusion it was further 
held that in respect of such a decree if 
the assistance of the Court Is sought by 
way of rateable distribution, it ia not a 
proper relief which the executing Court 
could grant and therefore, it was not an 
application for execution in accordance 
with law. The test in order to find out 
whether a particular application for ex- 
ecution Is in accordance with law or not 
is laid down as under.— 

"Prom the above authorities, the main 
test of an application for execution being 
In accordance with law would appear to 
be whether it is possible for the Court 
to issue execution upon it. L e. whether 
It is within the power of the Court to 
grant the kind of relief asked for, though 
in the particular case the relief may not 
on the merits be granted, e. g. owing to 
some rinding on facts, not to the nature 
of the application itself." 

A 3 per the above test where the de- 
cree is for enforcement of a charge or 
realisation of mortgage dues by sale of 
security. If the assistance of the Court Is 
sought by way of rateable distribution, 
certainly the Court would not be able to 
grant the assistance and the application 
for execution would not be in accordance 
with law It must be remembered that 
Section 73 is confined to money decree 
only The Court In that case having reach- 
ed the conclusion that the decree under 
execution was not a money decree, the 
darkhast In which the assistance of the 
Court was sought for rateable distribution 
was held not In accordance with law. 
This decision therefore is not on autho- 
rity for the proposition as urged by Mr. 
Patel that an application for execution of 
a money decree otherwise in conformity 
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Rule II (2) but seeking the assistance 
°f the Court for rateable distribution 
could not be said to be in accordance 
with law for the purpose of Section 73. 
ine ratio of the decision is that if the 
decree under execution is a money de- 
cree rateable distribution would be one 
of the modes in which assistance of the 
Court could be sought. Therefore, the 
trend of authorities also indicate that an 
application for execution of a money de- 
cree otherwise in conformity with Rule 
11(2) but in which assistance of the Court 
is sought for rateable distribution is an 
application in accordance with law as 
envisaged by Section 73 of the Code of 
•Civil Procedure. 

12. In the instant case, there is an 
application for execution of a decree for 
payment of money. It is in a tabular form. 
It sets out all the details as required by 
O. XXI, R. 11 sub-rule (2). The only 
defect that was pointed out was that the 
assistance of the Court was sought by 
way of rateable distribution and on this 
account alone, it was held that the appli- 
cation is not in accordance with law. In 
my judgment, when a money decree is 
being executed and the assistance of the 
Court is sought by way of rateable dis- 
tribution, it would be seeking one of the 
reliefs which would be covered by sub- 
clause (v) of sub-rule (2)(j) and the ap- 
plication would be one in accordance with 
law. If the application for execution is 
thus in accordance with law, the decree- 
holder would be entitled to rateable dis- 
tribution. With respect, therefore, the 
learned Judge was in error in holding 
that the application was not in accordance 
with law and in dismissing Darkhast No. 

7 of 1962, 

13. The order of the executing court 
dismissing Darkhast No. 7 of 1962 is set 
aside and the Darkhast is remanded to 
the executing Court to proceed further 
in accordance with law. In the facts and 
circumstances of this case, the parties to 
bear their respective costs of this appeal. 
Costs of Darkhast will be costs in 
the cases. 

LGC/D.37.C. Appeal allowed. 
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Madhavji Khatau Katira and another. 
Appellants v. Trikamdas Narandas Tanna, 
Respondent. 

Second Appeal No. 715 of 1964, D /- 
28-6-1968, against decision of Dist. J., 
Bulsar at Navsari in C. A. No. 78 of 1964. 

Civil P. C. (1908), 0. 22, Rr. 3, 9 and 11 
• — Suit for dissolution of partnership — 
All partners are necessary parties — Fail- 
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ore to bring representatives of de- 
ceased parties' on record in appeal — 
Appeal abates as a whole. 

, a ky an expelled partner for a 
F a ^ ratl ,°. n t hat expulsion from the 

?n^™Si lp + was wron " and that he 
continued to be a partner of the firm 

and for dissolution of the firm and taking 
^ ac f°M. nts a Preliminary decree was 
passed. An appeal against it was dismiss- 
ed. During the pendency of second appeal 
one of the appellants died. His legal re- 
presentatives were not brought on record. 

,^ e appeal had abated as a 
whole. All the partners were necessary 
parties and in case one of the partners 
was dead, his legal representatives were 
the necessary parties. The test that had 
to be applied would be that the Courts 
would not proceed with an appeal when 
the success of the appeal might lead to 
the Courts coming to a decision which 
would be in conflict with the decision be- 
tween the appellant and the respondent 
and therefore which would lead to the 
Court’s passing a decree which would be 
contradictory to the decree which had 
become final with respect to the same 
subject matter between the appellant and 
the respondent. In the instant case, if the 
appellant No, 2 succeeded in the appeal, 
the decisions arrived at by the Court 
would be in conflict with the decision be- 
tween the deceased appellant and the res- 
pondent. The decree that would be pass- 
ed, if the appeal was allowed would be a 
decree which would be contradictory to 
the decree which had become final with 
respect to the same subject-matter be- 
tween the deceased appellant and the pre- 
sent respondent. AIR 1958 Bom 51 & S. 

A. No. 996 of 1960, D /- 14-3-1967 (Guj) 

& AIR 1962 SC 89 & S. A. Nos. 270,271 
of 1960 with C. A. Nos. 1898 of 1965 and 
1234 of 1960, D/- 9/10-1-1967 (Guj), AIR 
1966 SC 1427, ReL on; AIR 1961 Raj. 223, 
Dist. (Para 20) 

Cases Referred: Chronological Paras 
(1967) S. A. Nos. 270 and 271 of 1960 
with C. A. Nos. 1898 of 1965 and 
1234 of 1960, D /- 9/10 Jan. 

1967 (Guj) 21 

(1967) S. A. No. 996 of 1960, D /- 
14-3-1967 (Guj) 18, 19 

(1966) AIR 1966 SC 1427 (V 53) = 

(1966) 3 SCR 451, Sri Chand v. 

Jagdish Prasad 21 

(1962) AIR 1962 SC 89 (V 49)= 

(1962) 2 SCR 636, State of Punjab 
v. Nathu Ram 20, 21 

(1961) AIR 1961 Raj 223 (V 48)= 

ILR (1961) 11 Raj. 354, Gajanand 
v. Sardarmal 22 

(1958) AIR 1958 Bom 51 (V 45) = 

ILR (1957) Bom 871, Yakub Ibrahim 
v. A. Gulamabbas 17 

B. J. Shelat, for Appellant No. 2; N. Y. 

Karlekar, for Respondent 
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JUDGMENT: — The plaintiff -respondent 
filed a Regular Civil Suit No 66 ol 1962 
against the appellants Nos 1 & 2 (defen- 
dants) for the following reliefs in the 
Court of the Civil Judge, Junior Division, 
Navsari at Navsari: 

1 The plaintiff be declared to have con- 
tinued as a partner in the firm of Vijay 
Sewing Machine Co., as constituted under 
the agreement, dated 23rd July. 1960 and 
15th December, 1960, 

2. It may be declared that the said 
firm of Vijay Sewing Machine Co stood 
dissolved on 27th February, 1962 on or 
such date as the Court thinks fit taking 
the evidence on record; 

3 The affairs of the said firm of Vijay 
Sewing Machine Co be wound up finally 
after taking all accounts under the direc- 
tion of this Court and the profits or loss 
whatever become due at the foot of final 
account be sppori:ened between the suit 
partners according to their respective 
shares; 

4. The defendants (appellants) be res- 
trained from preventing the plaintiff from 
exercising his right as a partner of the 
said firm; 

5 The defendants (appellants) be re- 
strained from carrying on any business 
In the name of the said firm, and 

6 That he (plaintiff) be awarded the 
costs of the suit 

2. The material allegations made in the 
plaint in brief were as under : — 

3. The respondent appellants, and one 
Dhirajlal Dhanjibhal Thakkar. as partners 
bad agreed on 29th June, I960 to consti- 
tute the firm In question and to do busi- 
ness in the name of Vijay Sewing 
Machine Co. at Navsari on the terms re- 
ferred to in the partnership-deed, dated 
23rd July, 1960. The partner Dhirajlal 
retired from it with effect from 7th 
December, 1960. On his retirement a 
supplementary partnership-deed, dated 
15th December, I960 was executed and 
the partnership business was continued 
between the appellants and the respon- 
dent on the same terms and conditions as 
contained in the original partnership- 
deed, dated 23rd July, 1960, save and ex- 
cept the change in the shares of the 
parties It was alleged by the plaintiff- 
respondent that with a view to deprive 
him of his legitimate right In the assets 
of the suit firm, purporting to rely upon 
clause 25 of the said agreement, dated 
29th June, 1960. by their attorney letter 
dated 15th July, 1961, without assigning 
any reason intimated to the respondent 
that he had been expelled from the suit 
firm. He has been wrongfully expelled. 
It Is a mala fide act of the appellants and 
It is in contravention of the statutory 
provisions of the Indian Partnership Act. 
After the suit notice Ex. 23, the respon- 
dent was not allowed to take part in 


the affairs of the suit firm by the appel- 
lants. The respondent tried to settle lha 
dispute through arbitration but the appel- 
lants did not agree to it. On the contrary, 
he was served with a notice to pay 
Rs 48,561 65 nPs. with interest without 
settling final accounts In short, the al- 
legations of the respondent were that lha 
expulsion was wrong and eventually ha 
continued to be a partner of the said firm. 
He prayed for the aforesaid reliefs in tha 
suit. 

4. The appellants, by their Joint writ- 
ten statement. Ex. 57, contended Inter 
fclia that the firm had incurred loss due 
to the mismanagement of the respondent. 
They have expelled the plaintiff-respon- 
dent in the bona fide exercise of the 
Power of expulsion vested in them in 
View of the provisions of the partnership 
agreement referred to, in the plaint That 
the suit was misconceived and not main- 
tainable. The suit should be dismissed, 

5. The learned trial Judge found that 
the expulsion was wrong It was not bona 
fide Notice of expulsion was ultra vires. 
Illegal and unenforceable. Clause 25 of 
the partnership agreement is consistent 
With Section 33(1) of the Act provided It 
Is exercised in good faith by majority 
of partners. That the respondent was not 
expelled by the appellants m good-faith. 
The firm Is dissolved from 27th February. 
1962 as contended by the plaintiff-respon- 
dent. In view of his findings, the learned 
trial Judge made the following decretal 
order: 

**1. It Is hereby declared that the pro- 
portionate shares of the suit parties In 
the partnership are as follows: 

The plaintiff. Re. 0/31 nP in rupee of 
100 nPs defendant No 1* Re. 0 50 nPs. 

In a rupee of 100 nPs.in the profit and 
losses of the company while In the good- 
will of the company share of the defen- 
dant No. 1 is 63 nPs. in a rupee of 100 
nPs and of the plaintiff at Re. 037 
in a rupee of 100 nPs as per deed. Ex. 26. 

2. It is further declared that the suit 
partnership shall stand dissolved from 
27-2-1962 and it is ordered that the dis- 
solution thereof as from that date be ad- 
vertised in the gazette of Gujarat State. 

3 It Is further ordered that Shri A. A. 
Usman! the pleader Is hereby appointed 
as Commissioner-cum-receiver of the 
partnership estate and effects and he is 
ordered to go into possession of this 
estate forthwith and to get In all the 
outstanding book debts and claims of the 
partnership 

And It is further ordered that the fol- J 
lowing accounts be taken from the defen- 
dants 

L An account of the credits, properties 
and effects now belonging to the said 
partnership J „ „ 

2. An account «f the debts and liabi- 
lities of the said partoankip. 
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3. An account of all dealings and trans- 
actions of this partnership from 29-6- 
1960 till the management of the company 
taken over by the Commissioner be 
taken from the defendants in view of the 
accounts being never settled between the 
suit parties from its inception. 

4. And it is hereby ordered that good- 
will of the business hereto be carried over 
by the defendants as mentioned in the 
plaint and the stock-in-trade be sold on 
the premises and the commissioner may 
on the application of any of the parties 
fix a reserved bidding for all or any of 
the lots at such sale and that either of 
the parties is to be at liberty to bid at 
the sale. 

5. And it is ordered that the above ac- 
counts be taken and all other acts requir- 
ed for effective winding up of the com- 
pany be completed on or before 3_lst 
November, 1963 (sic) and that he do certify 
the results of the accounts and that all 
other acts are completed and have his 
certificates in that behalf ready for the 
inspection of the parties.. 

And the commissioner is further order- 
ed to submit his final report determining 
the final liabilities of suit parties inter se 
proportionate to their shares in partner- 
ship as already found on or before 31-11- 
1064 (sic). 

6. That the defendants are restrained 
forthwith from carrying on any business 
in the firm, name and style of vijay 
Sewing Machine Co.' or from disposing ot 
aDy of its assets, business or properties 
or accounts books, vouchers, etc. 

7 That the plaintiff is ordered to 
deposit Rs. 750/- at present for expenses 
of the Commissioner. Remuneration ot 
Commissioner will be fixed later on. 

8. That the defendants shall bear their 
own costs and do pay to the plaintiff. 
Separate order regarding the costs of the 
Commissioner, future costs of the suit 
etc. will be passed at the final decree. . 

9. And lastly it is ordered that this 
suit shall stand adjourned for making a 
final decree on 31-11-64 (sic) or on such 
date as may he found by the Court later 


7. The appellant No. 1, who was the 
original defendant No. 1, Madhavjf 
Knatav Katira. died during the pendency 
of this appeal on 9th June 1966. In spite 
of the fact brought to the notice of the 
parties to this appeal, that the appellant 
No. 1 had died on 9th June, 1960, the 
legal representatives of the deceased-ap- 
pellant No. 1 have not been brought on 
the record. The legal representatives of 
the deceased-appellant No. 1 having not 
been brought on the record, so far as the 
deceased-appellant No. 1 was concerned, 
the appeal has abated. The matter was 
placed before the Registrar qf this Court 
to consider the question whether the ap- 
peal abated partly or there was total 
abatement. As there was contest on that 
question, the matter has been placed 
before the Court, 

8. The learned Advocate Mr. N. V. 
Karlekar, appearing for the plaintiff-res- 
pondent, contended that looking to the 
nature of the suits, all the partners of the 
suit firm were necessary parties to the 
suit The deceased-appellant No. 1 and 
the appellant No. 2 (Defendant No. 2) had 
wrongfully expelled the plaintiff-respon- 
dent from the firm. The plaintiff-respon- 
dent. had. therefore, brought the suit 
stating that he continued to be a partner 
of the firm as the expulsion was wrong 
mid illegal. He prayed for a declaration 
in that regard. He also prayed for an in- 
junction. He also prayed for the dissolu- 
tion of the firm and for accounts. Accord- 
ing to him, the firm came to be dissolved 
from 27th February. 1962. the date of 
the notice. He succeeded and the prelimi- 
nary decree came to be passed in his 
favour against the appellants-defendants. 
The appeal against that decree, filed by 
the appellants in the District Court came 
to be dismissed. The result was that the 
trial Court’s preliminary decree came to 
be confirmed. All the partners being 
necessary parties, this second appeal can- 
not be proceeded with further in the ab- 
sence of the legal representatives of the 
appellant No. 1. The surviving appellant 
did not choose to bring them on record. 


on. , j The consequence was that the appeal has 

10. Preliminary decree be drawn ac- automatically abated so far as the de- 
cordingly under 0. 20, R. 15, of the C. F.C. ceased-appellant No. 1 Is concerned. In 
G. Against that decree which was pass- view of the nature of the suit and the 
ed in favour of the plamtm-responaent decree that came to be passed, the right 
by the trial Court, the appellants -neten- to appeal does not survive to the surviv- 
dants filed a Regular Civil Appeal No. 73 j nJ » appellant No. 2. He urged that if this 
of 1964 in the Court of the District Judge, appeal is proceeded with further and the 
Bulsar at Navsari. That appeal has been appeal is allowed, the result would be 
dismissed by the learned District Judge, that there would be two conflicting in- 
Bulsar on 20th October, 1964. It, there- consistent decrees. The appeal having 
fore, means that a preliminary decree abated against the appellant No. 1, the 
that came to be passed in favour of the preliminary decree that has been passed 
respondent and against the appellants by by the trial Court and confirmed by the 
the trial Court has been confirmed by the District Court will survive in favour of 
District Court Against that appellate ae- the respondent bo far as appellant No. 1 
cree, the present second appeal is filed by; £3 concerned The position, therefore. 
She appellants-defendants, jyculd be that the respondent would be a 
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person who has been wrongfully expel- 
led from the partnership and eventually 
he continues to be a partner in the firm. 
He would, therefore, continue to have 
rights as a partner in the firm. A relief 
for dissolution of the firm was prayed 
for and the date of dissolution was shown 
to be 27th February, 1962. That relief has 
been granted to him. The two de f enda n ts, 
t e. the two appellants are made liable 
to render accounts. The accounts are 
ordered to be taken. Several directions 
have been given by the trial Court in 
the preliminary decree which has been 
referred to by me, in the earlier part of 
the judgment He, therefore, contended 
that if the appeal is allowed, the net 
result would be that there would be two 
conflicting inconsistent decrees. He, there- 
fore, contended that that being the posi- 
tion, the right to appeal does not survive 
te the surviving appellant No. 2. Such an. 
appeal cannot be proceeded with further 
hi the absence of legal representatives of 
the deceased appellant No 1 In support 
«f his argument, he invited my attention 
to several decisions to which I will make 
reference at an appropriate stage. 

9. In reply to these arguments, the 
learned Advocate Mr. Shelat, who origi- 
nally appeared for the appellants and who 
could now appear as an Advocate for the 
appellant No. 2 urged that in view of the 
alteration in the relevant Buie No 3 of 
Order 22 of the Civil Procedure Code, 
an appeal would abate only against the 
appellant No. 1 (the deceased appellant). 
It cannot abate against the appellant No. 
2. In bnef, his argument was that there 
would not be a total abatement of the 
appeal. He contended that if such an 
appeal wa3 not proceeded with further, 
it is likely that the respondent may suffer 
for no fault of his. He laid stress on the 
reliefs claimed by the plain tiff-respondent 
in regard to a declaration and in- 
junction. He urged that in any case, so far 
as those two reliefs are concerned, the ap- 
peal can be proceeded with further even 
though the legal representatives of the 
deceased appellant Not 1 are not brought 
on the record. 

10. Before I advert to the authorities 
cited at the Bar and refer to the com- 
ments made by the learned author Mr. 
Mulla in his book — Code of Civil Pro- 
cedure, 13th Edition. Volume (H.) pages 
1233 to 1235, I first propose to refer to 
Order 22. Buie 3 of the Code of Civil 
Procedure. 1008, which is material for our 
purposes It runs as under 

"(1) Where one of two or more plain- 
tiffs dies and the right to sue does not 
survive to the surviving plaintiff or plain- 
tiffs alone, or a sole plaintiff or sole sur- 
viving plaintiff dies and the right to rue 
survives, the court, on an application 
made in that behalf shall cause the legal 


representative of the deceased plaintiff to 
be made a party and shall proceed with 
the suit. 

(2) Where within the time limited by 
law no application is made under sub- 
rule (1), the suit shall abate so far as 
the deceased plaintiff is concerned, and, 
on the application of the defendant, the 
Court may award to him the costs which 
he may have Incurred in defending the 
suit, to be recovered from the estate of 
the deceased plaintiff.” 

Order 22, Rule 11 states: 

"In the application of this Order to 
appeals, so far as may be, the word 
"plaintiff" shall be held to include an ap- 
pellant, the word "defendant” a respon- 
dent, and the word "suit" an "appeal.” 

We have, therefore, to read these two 
rules 3 and 11 of Order 22 of the 
Code of Civil Procedure together as we 
are dealing with a question in appeal. 
Admittedly, in the present case there are 
two appellants and one of them, namely; 
the appellant No 1 has died and his 
legal representatives have not been 
brought on the record within the time 
limited by law 

11. In view of the provisions of sub- 
rule (2) of Rule 3 of Order 22. read with 
Rule 11 of Order 22 of the Code of Civd 
Procedure, It is evident that so far as 
the deceased-appellant No 1 is concern- 
ed. the appeal has abated Further ques- 
tion that arises for consideration is whe- 
ther in this case where one of the two 
appellants has died, the nSht to appeal 
survives to the surviving appellant No. 
2 or not 

12. The learned Author Mr. Mulla In 
the aforesaid book of his, in para 5 under 
the Caption — The suit shall abate — so 
far as the deceased-appellant No. 1 is 
concerned, has made the following com- 
ments at pages 1234 and 1235 

"Sub-rule (2) provides that where no 
such application is made the suit shall 
abate 'so far as the deceased plaintiff is 
concerned.’ The words Italicized (under- 
lined (here in ' T above mean that the 
suits shall primarily abate so far as the 
deceased plaintiff is concerned but they 
do not mean that the suit shall in no 
case abate as a whole. If the 
suit is of such a nature that it 
can proceed In the absence of the legal 
representative of the deceased-plaintiff, it 
will abate so far only as the deceased 
plaintiff is concerned. A suit by the part- 
ners of a firm to recover a partnership 
debt Is a suit of this nature so that if one 
of the partners dies pending the suit, and 
his legal representative is not brought 
on the record, the suit will abate only so 
far as the deceased partner is concerned.” 

The present suit Is not a suit of that 
nature. 

IX It Is further commented by the 
learned Author Mr. Mulla: 
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'‘But if it is of such a character that it 
cannot proceed in the absence of the legal 
representative, it will abate as a whole. 
A suit by some of the partners of a firm 
against the other partners for dissolution 
and for accounts is a suit of this charac- 
ter so that if one of the plaintiffs (or de- 
fendants). dies, and his legal representa- 
tive is not brought on the record, the suit 
will abate as a whole. (See notes above, 
"alterations in the rule” No. 1).” 

These comments made by the learned 
Author Mr. Mulla clearly indicate that in 
a suit like the present suit, so far as it 
is a suit for dissolution and accounts, the 
suit will abate as a whole if one of the 
plaintiffs or one of the defendants has 
died and the legal representatives are not 
brought on the record. 

14. The learned Advocate Mr. Shelat, 
for the appellant No. 2 urged that the 
learned Author has specifically referred 
to "Alterations in the rule” No. 1 and 
referred to Note No. 1. That alteration in 
the rule is that the words in sub-rule (2) 


at present are : — 

"the suit shall abate so far as the de- 
ceased plaintiff is concerned.” 

The learned Author pointedly invited 
the attention of the readers to it by mak- 
ing that reference. Mr. Shelat, therefore, 
contended that the comments made by 
the learned Author by referring to the 
decisions which may have been given 
prior to this alteration in the rule, will 
not be good decisions. In my opinion, this 
argument is not well founded. The learn- 
ed Author has refen-ed to these very 
wordings in the beginning in this para 
5 and thereafter made the comments that 
in a suit like the present suit, the suit 
will abate as a whole. The learned Author 
has in clear words stated that the words 
italicized (herein “ ”) namely: the 

suit shall abate so far as the deceased 
plaintiff is concerned” mean that the suit 
will primarily abate so far as the deceas- 
ed plaintiff is concerned. "But_ that does 
not mean that the suit shall in no case 
abate as a- whole.” - 

15. The learned Author Mr. Mulla, m 
paia 6 under the caption — This rule ap- 
plies to appeals — has made the following 
comments at page 1235: 

"The provisions of this rule apply not 
only to the case of a deceased plaintiff, 
hut to the case of a deceased appellant 
(see sec 107 and rule 11 below). There- 
fore where one of two or more appellants 
dies’ and the right to appeal does not sur- 
vive to the surviving appellant alone, the 
legal representative of the deceased appel - 
lant ought to be brought on the record. 
If tiffs is not done, the appeal will 
abate so far as the deceased appellant is 
concerned. But the appeal will abate as 
a whole, if the case is of such a nature 
that the appeal cannot proceed in the ab- 
sence of the legal representative of the 
1969 Guj./14 VII G — 24 


deceased appellant.” 

The crucial test in my opinion is whe- 
ther looking to the nature of appeal, 
could it be said that the right to appeal 
survives to the surviving appellant No. 2. 
The question, therefore, that is posed for 
consideration is whether the case is of 
such a nature that the appeal cannot 
proceed in the absence of the legal re- 
presentatives of the deceased appellant 
No. 1. In my opinion, looking to the 
nature of the case, one has to answer that 
this appeal cannot proceed in the absence 
of the legal representatives of the appel- 
lant No. 1. In my opinion, that is not the 
position only so far as the relief of disso- 
lution and accounts is concerned, as con- 
tended by the learned Advocate Mr. 
Shelat. The appellants had expelled the 
respondent from the partnership relying 
upon Clause (25) of the partnership agree- 
ment. The respondent made a grievance 
about it and said that this expulsion was 
wrong and he continued to be a partner 
in the firm. He had, therefore, sought 
for a declaration and he succeeded. The 
result was that he continued to be a part- 
ner of the firm in spite of that expulsion 
notice. He, therefore, claims certain 
rights as a partner. A preliminary decree 
came to be passed ip his favour. He fur- 
ther succeeded in getting a preliminary 
decree that the firm is dissolved from 
27th February, 1962. Accounts between 
the partners were to be taken acording- 
ly. Rights and liabilities in favour of the 
partners would ensue accordingly. If the 
argument of the learned Advocate Mr. 
Shelat is accepted and it is held that the 
appeal can proceed even though the legal 
representatives of the deceased appellant 
No, 1 are not brought on the record, 
there would be two conflicting inconsist- 
ent decrees. As the appeal has abated 
against the appellant No. 1, the decree 
passed in favour of the respondent against 
him has become final. Expulsion order is 
found to be illegal and wrong and even- 
tually the respondent continues to be a 
partner in the firm, his rights flow as a 
partner and the firm is dissolved from 
27th Feb. 1962. He is entitled to injunc- 
tion. If now the appeal is allowed 
and the expulsion is found to be legal, 
the result would be that he would cease 
to be a partner in the- firm and would 
have no right after that expulsion and 
,the question regarding dissolution and 
taking of accounts would not survive. It 
cannot, therefore, be gainsaid that the 
two inconsistent decrees will come into 
existence if this argument of the learned 
Advocate Mr. Shelat is accepted. In my 
opinion, therefore, on both these grounds, 
this appeal cannot be proceeded with fur- 
ther in the absence of the legal represen- 
tatives of the deceased appellant No. 1. 

16. This conclusion of mine gets sup- 
port from the decisions cited by the 
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learned Advocate Mr. Karlekar in sup- 
port of his argument. 

17. In the case of Yakub Ibra h im v. 

A. Gulamabbas, AIR 1958 Bom 51, S. T. 
Dcsai as he then "was, has made the 
following instructive observations:— 

"The subject matter of a partnership 
s^nt generally is the severance of the jural 
relationship and the determination of the 
mutual rights of the partners. There be- 
ing mutual agency and mutual obligation 
to render accounts the position of parties 
in a partnership suit Is in some particulars 
different from that of parties in an ordi- 
nary suit. Each of the partners, in a 
partnership suit, is really in turn plain- 
tiff and defendant and In both capacities 
comes before the Court for the adjudi- 
cation of his rights or liability relatively 
to the other partners which the Court 
endeavours to determine by Its decree. 
In such a suit it is well established that 
a decree can go either in favour of the 
plaintiff against the defendant or in 
favour of any defendant or defendants 
against any other party or parties to the 
suit In a partnership suit all the part- 
ners or their legal representatives must 
be made parties because all the parties 
necessary for the disposal of the subject- 
matter of the suit Including taking of 
accounts must be before the Court or the 
suit will fail. Proper and complete ac- 
counts cannot be taken as between some 
only of the partnera The necessary corol- 
lary of this is that if a necessary party 
has been omitted and added at a time 
when the suit against him Is barred, the 
whole suit will be dismissed. The same 
^ consideration must apply where in a 
S partnership action by a partner against 
) his other partners, the claim is barred 
against some of those partners but the 
bar of limitation Is saved against some 
other or other partners by virtue of any 
acknowledgment and this Is for a simple 
reason that when accounts are taken In 
any such suit, all the partners would 
not be before the Court.” 

This decision lays down that In a part- 
nership suit all the partners or their legal 
representatnes must be made parties 
because all the parties necessary for the 
disposal of the subject-matter of the suit 
including taking, of accounts must be 
before the Court or the suit will fail. 

18-19. In an unreported decision, of 
this Court in Second Appeal No 096 of 
1060. D/- 14-3-1967 (Guj). Bakshi J , had 
to deal with a similar question. It was 
contended before Bakshi J. by Mr. S N. 
PateL — 

"Respondent No 4. original defendant 
No 4 was dead during the pendency of 
this appeal and the appellant had taken 
no steps to join the legal representatives 
of defendant No 4 He also stated that 
respondent No. 7, original defendant No. 
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7 was also deleted as a party to this ap- 
peal by the appellant and that the ap- 
peal could not proceed in absence of the 
legal representatives of respondent No. 4 
and. in absence of respondent No 1, 

Both the contentions of Mr. Patel must 
be upheld. The suit was a suit for dissolu- 
tion of partnership and in proceedings 
relating to partnership, all partners or 
their legal representatives must be made 
parties as all the parties necessary for 
the disposal of the subject-matter of the 
suit must be before the Court If. there- 
fore, such a necessary party as a partner; 
has been omitted, the proceedings against 
him would be barred and the whole suit 
would be liable to be dismissed. In a suit 
for dissolution and for taking accounts 
of partnership, the shares of each of the 
partners have to be determined and the 
accounts of each of the partners would 
require to be settled. It is possible that a 
partner might be found to be a creditor 
or a debtor according to the result of the 
accounts when they are settled and if 
anyone who is such a necessary party as 
a partner has not been brought before 
the Court, such a suit, in the absence of 
the partner, cannot legitimately be pro- 
ceeded with. In the case before us. res- 
pondent No 4 who was a partner is dead 
end hi3 legal representatives have not 
been joined. Similarly, respondent No 7 
was also a partner In the firm and his 
name has been deleted from the 
parties to the appeal. The deci- 
sion of the learned District Judge 
cannot, therefore, be disturbed so 
far as they are concerned. In the cir- 
cumstances. It would not be possible to 
take accounts of the partnership even 
if the appellant succeeded In this appeal. 
This appeal, therefore, cannot legitimate- 
ly be proceeded with in the absence o! 
the legal representatives of the respon- 
dent No 4 and in absence of respondent 
No 7. The appeal must, therefore, be dis- 
missed for that reason.” 

With great respect, I agree with the 
principle enunciated In this decision and 
by Desal J. in the aforesaid Bombay deci- 
sion. 

20. In Slate of Punjab v Nathu Ram, 
AIR 1962 SC 89. the Supreme Court had 
to deal with a similar question. No doubt, 
it was not a case of partners. The facta 
of that case which the Supreme Court had 
to deal with were as under • — 

"Certain, land belonging to two brothers 
h and N jointly was acquired for mili- 
tary purposes and on their refusal to ac- 
cept the compensation offered by the Col- 
lector, the Slate Government referred tha 
matter for inquiry to an arbitrator under 
Rule 10 of the Punjab Land Acquisition 
(Defence of India) Rules. 1043 The arbi- 
trator passed a Joint award granting a 
higher compensation and also certain sum 
on account of income-tax. The State Govt. 
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appealed against the award to the High 
Court. During the pendency of appeal L 
died and as his legal representatives were 
not brought on record, the appeal abated 
against him. The question was whether 
the appeal also abated as against N. 

It was held that the appeal against N 
alone could not proceed. To get rid of the 
(joint decree it was essential for the appel- 
lant State to implead both the joint de- 
cree-holders and in the absence of one 
tlie appeal was not properly constituted. 
The subject-matter for which the com- 
pensation had been awarded was one and 
the same land and the assessment of com- 
pensation, so far as L was concerned hav- 
ing become final, there could not be dif- 
ferent assessments of compensation for 
the same parcel of land. The mere record 
of specific shares of L and N in the 
revenue records was no guarantee of their 
correctness and the appellate Court would 
have to determine the share of N and 
that of L in the land in. absence of L’s 
legal representatives which was not per- 
missible in law .... 

The only question is whether the ap- 
peal can proceed against them. The pro- 
visions of Order 1, Rule 9, C. P. C. also 
show that if the Court can deal with 
the matter in controversy so far as re- 
gards the rights and interests of the ap- 
pellant and the respondents other than 
the deceased respondent it has to proceed 
with the appeal and decide it. It is only 
when it is not possible for the Court to 
deal with such matters, that it will have 
to refuse to proceed further with the ap- 
peal and therefore dismiss it. 

The question whether a Court can deal 
with such matters or not, will depend 
on the facts of each case and therefore 
no exhaustive statement can be made 
about the circumstances when this is 
possible or is not possible. It may, how- 
ever, be stated that ordinarily the consi- 
derations which weigh with the Court in 
deciding upon this question are whether 
the appeal between the appellants and 
the respondents other than the deceased 
can be said to be properly constituted 
or can be said to have all the necessary 
parties for the decision of the controversy 
before the Court. The test to determine 
this has been described in diverse forms. 
Courts will not proceed with an appeal 
(a) when the success of the appeal may 
lead to the Court’s coming to a decision 
which will be in conflict with the decision 
between the appellant and the deceased 
respondent and therefore which would 
lead to the Court’s passing a decree which 
will be contradictory to the decree which 
had become final with respect to the same 
subject-matter between the appellant and 
the deceased respondent; (b) when the 
appellant could not have brought the 
action for the necessary reliefs against 


those respondents alone who are still 
before the Court and (e) when the decree 
against the surviving respondents if the 
appeal succeeds, will be ineffective, that 
Is to say, it could not be sucessfully exe- 
cuted." 

Keeping in mind the tests laid down in 
the aforesaid decision of the Supreme 
Court, the present case will be covered 
by the test No. fa), namely, the Courts 
will not proceed with an appeal when 
die success of the appeal may lead to the 
Court’s coming to a decision which will 
be in conflict with the decision between 
the appellant and the deceased respon- 
dent and therefore which would lead to 
the Court’s passing a decree which will 
be contradictory to the decree which had 
become final with respect to the same 
subject-matter between the appellant and 
the deceased respondent. In the instant 
case, if the appellant No. 2 succeeds in 
this appeal the decision arrived at by the 
Court will be in conflict with the decision 
between the deceased appellant No. 1 and 
the respondent. The decree that will be 
passed, if the appeal is allowed, will be 
a decree which will be contradictory to 
the decree which has become final with 
respect to the same subject-matter be- 
tween the deceased appellant No. 1 and 
the present respondent. Furthermore, 
as said earlier, in a suit like the present 
suit, which is a suit between the partners 
for reliefs referred to earlier, all the 
partners are necessary parties and in case 
one of the partners is dead, his legal re- 
presentatives are the necessary parties. 
The present case is a case where that 
question is to be considered. 

21. In Second Appeals Nos. 270 and 
271 of 1960 with C. A. Nos. 1898 of 1965 
and 1234 of 1960, decided on 9th and 10th 
of January, 1967 (Guj), Mehta, J. had to 
deal with this question regarding con- 
flicting decrees: Mehta J. has referred to 
the decision of the Supreme Court in 
AIR 1962 SC 89 and also a later decision 
of the Supreme Court in Sri Chand v. 
Jagdish Prasad, AIR 1966 SC 1427. The 
relevant observations quoted by him are 
at page 1430 and they are as under : — 

"If the Court can deal with the matter 
in controversy so far as regards the rights 
and interests of the appellant and the res- 
pondents other than the deceased respon- 
dent, it has to proceed with the appeal 
and decide it; otherwise it will have to 
refuse to proceed further with the appeal 
and therefore dismiss it. Ordinarily the 
consideration which will weigh with the 
Court in deciding upon the question whe- 
ther the entire appeal had abated or not 
wall be whether the appeal between the 
appellants and the respondents other than 
the deceased respondent can be said to 
have all the necessary parties for the 
decision of the controversy before the 
Court and the tests to determine tiffs 
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liave beerx described thus: (a) when the 
success of the appeal may lead to the 
Court’s coming to a decision which will 
be in conflict with the decision between 
the appellant and the deceased respon- 
dent and therefore which would lead to 
the Court's passing a decree which will 
be contradictory to the decree which had 
become final with respect to the same 
subject-matter between the appellant and 
the deceased respondent, 

(b) when the appellant could not have 
brought the action for the necessary relief 
against those respondents alone who are 
still before the Court, and 

(c) when the decree against the surviv- 
ing respondents, if the appeal succeeds, be 
ineffective, that is to say. it could not be 
successfully executed 

The abatement of an appeal against the 
deceased respondent means not only that 
the decree between the appellant and the 
deceased respondent has become final, but 
also as a necessary corollary that the ap- 
pellate Court cannot m any way modify 
that decree directly or indirectly 

When the decree in favour of the res- 
pondents is joint and indivisible, the ap- 
peal against the respondents other than 
the deceased respondent cannot be pro- 
ceeded with if the appeal against the de- 
ceased respondent has abated". 


Further proceeding, their Lordships 
pointed out that the three tests suggested 
by Raghubar Dayal J . in Nathuram’s case 
weT9 not cumulative tests Even if one 
of them was satisfied, the Court might, 
having regard to all the circumstances, 

N hold that the appeal had abated in its 
pnlr-ty ’’ 

, "Jn mew of these settled tests, we will 
have to consider In the present case as to 
whether there would be two inconsistent 
decrees The appeal having abated in so 
far as the deceased appellant Khumajl 
KasujI was concerned and his legal repre- 
sentatives had not been brought on the 
record, the decree of the trial Court dis- 
missing the suit for ejecting the defen- 
dants had become final. The necessary 
corollary of this was that it was not 
thereafter open to the appellate Court to 
allow the appeal of the surviving appel- 
lants and pass an inconsistent decree by 
decreeing their claim of ejectment based 
cn the same title Test (a) laid down in 
Nalhu Ram’s case would be clearly ful- 
filled and so, if the appeal abated against 
the deceased appellant Khumajl KasujI, 
it could not be proceeded with even by the 
surviving appellants because they had all 
made a joint claim In the trial Court tor 
ejecting the defendants and the decree 
which had been passed In the suit was a 
joint cad Indivisible decree”. 

In the instant case also, the test fa) fa 
satisfied. If the appeal Is allowed, there 
will be two inconsistent decrees. Further- 
more. as said earlier, the present suit is 


of such a nature that in the suit the part- 
tiers or the legal representatives of the 
deceased-appellant are the necessary 
parties for the disposal of the present ap- 
peal. The present appeal, therefore, in the 
absence of the legal representatives of 
the deceased-appellant No 1, cannot be 
proceeded with further 

22. The learned Advocate Mr. Shelat 
Invited my attention to a decision of 
Rajasthan High Court in the case of 
Gajanand v Sardarma], AIR 1961 Raj 
223 and urged that the present appeal 
could be proceeded with further It was a 
case where the suit was not instituted m 
the name of the firm but in the name of 
individual partners, the firm being at the 
feme a foreign firm. After the institu- 
tion one of the plaintiffs died and his 
legal representatives were not brought on 
the record. A question arose as to what 
has to be considered under Order 22, Rule 
2 What has to be considered is whether 
the right to sue survives to the surviving 
plaintiffs alone, i. e. whether the surviv- 
ing plaintiffs were competent to carry on 
the suit in the absence of the deceased 
Plaintiff without joining the legal repre- 
sentatives of the deceased as plaintiffs or 
defendants or whether the remaining 
plaintiffs were entitled to represent the 
deceased plaintiff for purpose of prosecut- 
ing the suit The suit was a suit to re- 
cover the debt due, to the firm. It was, 
therefore, observed. 

"Under Section 47, Partnership Act 
after the dissolution of a firm, the remain- 
lug partners may represent the dissolved 
firm including the interest of the deceased 
partner to recover any debt due to the 
firm. This being the position, they may 
be taken to represent the deceased partner 
in a siut for the recovery of any amount 
due to the firm.” 

Jt is, therefore, evident that it was a 
suit by the partners to recover the debt. 
In the present case the suit Is not of that 
nature It is a suit by the plaintiff-res- 
pondent for a declaration that the expul- 
sion of bis from the partnership by the 
two appellants was wrong and he continu- 
ed to be a partner of the firm. He sought 
for that declaration. He also Bought for 
an injunction and asked fora relief of dis- 
solution of the firm, stating that the firm 
was dissolved from 27th February, 1962 
and for accounts The rights and liabilities 
of the partners were to be decided As 
said earlier the decree became final so far 
as the deceased appellant No 1 is concern- 
ed. If the appeal Is proceeded with fur- 
ther and the appeal Is allowed, the result 
would be that there would be two conflict- 
ing decrees Taking into consideration 
the nature of the case, therefore, this ap- 
peal cannot be proceeded with further in 
tlie absence of the legal representatives or 
the deceased-appellant No. 1. The appeal 
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should, therefore, be dismissed for that 
reason. A question as to what would hap- 
pen to the suit does not arise for a deci- 
sion before me. 

23. The learned Advocate Mr. Karle- 
kar invited my attention to the commen- 
tary made by the learned Author Mr. 
Mulla in his aforesaid book of Code of 
Civil Procedure in para 16 under the 
Caption — Death of plaintiff after prelimi- 
nary and before final decree — and submit- 
ted that the suit cannot abate as the 
death of the appellant No. 1 has taken 
place after the preliminary decree was 
passed in favour of the respondent by the 
trial Court and the decree had been con- 
firmed by the appellate Court. I need not 
enter into that question as that question 
does not arise before me. 

24. The question for consideration is 
only whether this appeal can be proceed- 
ed with further in the absence of legal 
representatives of the deceased appellant 
No. 1. It cannot be proceeded with further 
for the reasons given above. 

25. The result is that the appeal 

abates as a whole and eventually for that 
reason the appeal stands dismissed. The 
appellant No. 2 to pay the costs of the 
respondent in this appeal 
GGM/D.V.G. Appeal dismissed. 
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J. M. SHETH, J. 

Shri Chunilal Dahyabhai, Petitioner v. 
Dharamshi Nanji and others, Opponents. 

Civil Revn. Appln. No. 372 of 1968, 
D/- 1-5-1968, against order of 2nd Joint 
Civil J., Jr. Division Rajkot, D /- 20-2- 
1968. 

(A) Civil P. C. (1908), S. 115, O. 11, 
Rr. 18, 20 — "Any case which has been 
decided” — Words "case decided” include 
order relating to some error of procedure 
— Controversy between parties in regard 
to right or obligation in relation to in- 
spection of documents — Decision of Court 
thereon held would amount to "case de- 


cided.” 

If a material irregularity 


is committed 


by the subordinate Court as regards some 
error of procedure in the course of the 
trial which is material and may have 
affected the ultimate decision that order 
can be revised. Therefore the words "case 
decided” include an order relating to 
seme error of procedure. (Para 9 -A) 

The word 'controversy 1 is used m the 
general sense and it has got to be given a 
comprehensive meaning unless there is 
something to indicate that a narrow and 
restricted meaning was intended. 

(Para 12-A) 
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A filed suit for rendition of accounts in 
relation to the acts done by B in his 
capacity as a power-of-attome.y hold or of 
the opponents and for recovering the sum 
that may be found due on taking accounts. 
E challenged the factum of his holding 
a power of attorney for the opponents. 
A sought for discovery of documents on 
an affidavit. The Court ordered B to file 
an affidavit of documents and accordingly 
discovery was made. Thereafter A filed 
application for inspection of the docu- 
ments referred to in the affidavit of docu- 
ments and to permit him to take copies. 
B raised an objection in regard to inspec- 
tion of those_ documents. The court over- 
ruled his objection and passed the order 
directing B to give inspection of all docu- 
ments referred to in his affidavit. 

Held, that the decision would amount 
to a case decided, as a controversy be- 
tween the parties in regard to the right 
or obligation in relation to inspection of 
certain documents in a proceeding had 
been decided by the Court. Hence revi- 
sion application against such order was 
maintainable. (Para 12-A) 

(B) Civil P. C. (1908), S. 115, O. 11 , Er. 
18, 20 — Exercise of jurisdiction illegally 
or with material irregularity — Court’s 
power to order for inspection of docu- 
ments under O. 11, Rr. 18, 20 — Extent 
of — Court ignoring those provisions acts 
illegally or with material irregularity. 

Order 11, Rule 18 clearly indicates that 
there is no power vested in the Court 
to order for inspection of documents if 
the Court is of opinion that it is not 
necessary either for disposing fairly of 
the suit or for saving costs. The court has, 
therefore, got to find that the order is 
necessary either for disposing fairly 'of 
the suit or for saving costs. If that is not 
the position, the court has no power to 
order for inspection. Furthermore, the 
Court cannot exercise such powers in cer- 
tain cases for the time being, if the case 
is covered by Rule 20 of Order 11 of the 
Civil Procedure Code. If the Court ignor- 
ing these provisions or in the absence of 
anything in the order to indicate that it 
has applied its mind to those provisions, 
he has passed an order, it can be said 
that the Court has acted illegally or with 
material irregularity in the exercise of its 
jurisdiction. (Paras 13, 16, 17) 

A mere error of law in the exercise of 
jurisdiction is not enough. What is neces- 
sary is that the subordinate Court must 
have acted illegally, that is, in breach of 
some provision of law or with material 
irregularity, that is, by committing some 
error of procedure in the course of trial 
which is material in that it may have 
affected the ultimate decision. This is the 
test which must be applied in order to 
determine whether the case falls within 
clause (c) of Section 115. AIR 1968 Guj 
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235 & AIR 19-43 PC 156, FoIL Case law 
discussed. (Para 18) 

Cases Referred: Chronological Paras 

(1368) AIR 1968 Gui 236 (V 55)- 
1907-8 Guj LR 649. Shah Prabhu- 
das Ishw&rdas v. Shah Bhogilal 

Nathalal 2. 17 

(1967) 1967-8 Guj LR 851. Lallubhai 
Virchand v. Ratilal Bhikhahhai 10 

(1966) AIR 1966 SC 153 (V 53)=* 

1966-1 SCR 102. Pandurang v. 

JIaruti 17 

(1964) AIR 1964 SC 497 (V 51)=* 

66 Pun LR 115. S S Khanna v. 

F. J. Dillon 6 

(1963) AIR 1963 Gui 195 (V 50)=- 
1963-4 Gui LR 693, Shantilal Shah 
v. Shan trial Fulchand fi 

(I960) AIR I960 Mad 510 (V 47) = 

1950-1 Mad LJ 292, Bagya- 
lakshmi Ammal V. Srinivasa 
Red char 19 

(1959) AIR 1959 SC 492 (V 46) = 

(1959) Supp (1) SCR 733 Chaube 
Jagdish Prasad v. Ganga Prasad It 

(1958) ATR 1958 SC 886 (V 45)- 
1959 SCR 1111. Razia Begum v. 
Sahabzadi Anwar Begum 14. 15 

C953) AIR 1953 SC 23 (V 40)-1953 
SCR 136. Keshardeo Chamna v. 
Radhakissen 9. 17 

U949) AIR 1949 PC 156 (V 36)-76 
Ind App. 67. Venkata girl Ayyangar 
v. Hindu Religious Endowment 
Board. Madras 9, 18 

(1949) AIR 1949 PC 239 (V 36)- 
76 Ind App 131, Joy Chand Lai 
Babu v. Kamalaksha Chaudhury 9 

(1948) AIR 1948 Nag 258 (V 35)- 
ILR (1948) Nag 16 (FB). Narayan 
Sonaji V. Sheshrao Vithoba 17 
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Suresh M. Shah, for Petitioner; J. R. 
Nanavati, for Opponent No 1; H. M. 
Mehta and R. H. Pandya, for Opponent 
No 4. 

ORDER: — This Is a revision petition 
filed by the Petitioner (Original defen- 
dant No. 1) against the opponents. The 
opponent No. 1 is the original plaintiff 
and the opponents Nos. 2 to 4 are the ori- 
ginal defendants. Nos. 2 to 4. This revi- 
sion petition is filed under Section 115 of 
the Civil Procedure Code against the 
order passed by the learned 2nd Jomt 
Civil Judge, Junior Division. Rajkot in a 
Civil Suit No. 427 of 1967 below exhibit 
37 directing the petitioner to give Inspec- 
tion of all documents referred to in hia 
affidavit Exh. 23 to the plaintiff and to 
take copies thereof on or before 7-3-1663. 

2. The advocates appearing on behalf 
of the opponents M/a. J. R. Nanavati and 
H. M. Mehta raised a preliminary objec- 
tion regarding the maintainability of this 
revision petition under Section 115 of the 
Civil Procedure Code. The preliminary 
objection is raised on two grounds: — 

(1) It cannot be said that it is a case 
decided. 

(2) If It fa a case decided, it cannot be 
said that the Court has acted illegally or 
with material Irregularity in the exercise 
of its Jurisdiction. 

In brief the second objection fa that 
there has been no Illegality committed by 
the Court in the exercise of its Jurisdiction. 

It also ca n not be said that the Court has 
acted with material irregularity In the 
exercise of Its jurisdiction. At the most it 
could be said that there has been an error of 
law committed in the decision given and 
hence Clause (c) of Section 115 of Civil 
Procedure Code could not have any appli- 
cation. In support of the preliminary ob- 
jection, reliance fa mainly placed on the 
decision of a Division Bench of this Court 
In the case of Shah Prabhudas Ishwaxdas 
v. Shah Bhogilal Nathalal, 1967-8 Guj 
LR 649— (AIR 1968 Guj 236). 

3. Before I advert to the decision cited 
above, in support of the contention re- 
garding preliminary objection, I first pro- 
pose to refer to the relevant provisions of 
Order 11. Rule 18 and Order 11. Rule 20 
of the Civil Procedure Code which are 
material for our purposes. Material part 
of Order 11, Rule 18 runs as under : — 

,r Where the party served with notice 
under Rule 15 omits to give such notice 
of a time for Inspection or objects to give 
Inspection, or offers inspection elsewhere 
than at the office of his pleader, the Court t 
may, cm the application of the party de- 
siring It, make an order for Inspection In 
such place and In such manner as it may 
think fit provided that the order shall 
not be made when and so far es the 
Court shall be of opinion that it fa not 
necessary either for disposi n g fairly of 
the suit or for saving costa." 
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(2) "Any application to inspect docu- 
ments, except such as are referred to in 
the pleadings, particulars or affidavits of 
the party against whom the application is 
made or disclosed in his affidavit of docu- 
ments shall be founded upon an affidavit 
showing of what documents inspection is 
sought, that the party applying is entitl- 
ed to inspect them, and that they are in 
the possession or power of the other 
party. The Court shall not make such 
order for inspection of such documents 
when and so far as the Court shall be of 
opinion that it is not necessary either 
for disposing fairly of the suit or for sav- 
ing costs,” 

4. The material part of Order II, 
Rule 20 for our purpose runs as under: — • 

"Where the party from whom discovery 
of any kind or inspection is sought objects 
to the same, or any part thereof, the 
Court may, if satisfied that the right to 
the discovery or inspection sought de- 
pends on the determination of any issue 
or question in dispute in the suit, or that 
for any other reason it is desirable that 
any issue or question in dispute in the 
suit should be determined before decid- 
ing upon the right to the discovery or in- 
spection, order that such issue or question 
be determined first, and reserve the ques- 
tion as to the discovery or inspection.” 

In the instant case, it is the case of 
the opponents that the petitioner is the 
power of attorney holder. The suit is for 
rendition of accounts in relation to the 
acts done by the petitioner in his capa- 
city as a power of attorney holder of the 
opponents and for recovering the sum 
that may be found due on taking accounts. 
The petitioner has challenged the factum 
of his holding a power of attorney for 
the opponents. It is significant to note that 
the opponent No. 1 has filed the suit in 
question. The opponent No. 1 had sought 
for discovery of documents on an affi- 
davit, The Court ordered the petitioner 
to file an affidavit of documents and ac- 
cordingly discovery was made. Thereafter 
the opponent No. 1 gave an application 
Exh. 37 for inspection of the documents 
referred to in the affidavit of documents 
and to permit him to take copies. The 
petitioner raised an objection in regard 
to inspection of those documents. The 
Court overruled his objection and passed 
the impugned order, 

5. In regard to the preliminary objec- 
ffion on the first ground, the learned Ad- 
vocates for the opponents strenuously con- 
tended that the interlocutory order must 
be an order deciding directly or indirect- 
ly, a right or obligation pleaded in_ a suit 
meaning thereby a_ claim made in the 
plaint and denied in the written state- 
ment or vice versa. In brief an impugned 
order must be an order which must have 
an effect on such right or c la i m directly 
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or Indirectly and if such a controversy is 
ttie subject matter of the Impugned ded- 
j 0l hi . be said that it is a case 

decided within the meaning of those 
words referred to in Section 115 of the 
Civil Procedure Coda The learned advo- 
cate Mr. Mehta urged that the word 'con- 
troversy* referred to in the decision of a 
Division Bench of this High Court was 
not a controversy of the nature contem- 
plated by the provisions of Order 11 
Rules 18 and 20. In brief his contention 
was that the controversy contemplated 
was a controversy whch is likely to be 
the subject-matter of the decision in re- 
gard to the rights or obligations arising 
put of the pleadings meaning thereby that 
it must be a controversy in relation to 
the rights pleaded or obligations arising 
m the suit itself. There are several mat- 
ters which could be the subject-matters 
of controversy, as for example a right to 
recover the suit amount, a right to take 
accounts, an obligation to render accounts 
meaning thereby a liability to render ac- 
counts. If there is any such controversy 
and the court has decided such a contro- 
versy arising between the parties, that 
decision could be said to be a case decid- 
ed within the meaning of Section 115 of 
the Civil Procedure Code. The pre- 
sent controversy is not of that nature: it 
is a controversy where one party claims 
a right of inspection and the other ob- 
jects to it on the ground that it is not 
necessary for disposing fairly of the suit 
or for saving costs. It could not, there- 
fore, amount to a case decided. 


6. Before I advert to the decision of 
a Division Bench of this Court relied 
upon by the learned advocate for the op- 
ponents, I first propose to -refer to the 
decision of the Supreme Court in the case 
of S. S. Khanna v. F. J. Dillon, AIR 1964 
SC 497, as a Division Bench of this Court 
also has laid down a certain ratio relying 
upon the said decision of the Supreme 
Court. His Lordship Shah J. speaking for 
himself and Sarkar J. after referring to 
clauses (a), (b) and fc) of Section 115 of 
the Civil Procedure Code has observed as 
under: — 


"The section consists of two parts, the 
first, prescribes the conditions in which 
jurisdiction of the High Court arises, i. e. 
there is a case decided by a subordinate 
Court in which no appeal lies to the High 
Court, the second, sets out the circum- 
stances" in which the jurisdiction may be 
exercised. But the power of the High 
Court is exercisable in respect of "any 
case which has been decided.” The ex- 
pression "case” is not defined in the 
Code, nor in the General Clauses Act. It 
is undoubtedly not restricted to a litiga- 
tion in the nature of suit in a Civil Court 
But it includes a proceeding in a Civil 
Court in which the jurisdiction of the 
Court is invoked for the determination of 
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some claim or right legally enforceable 
On the question whether an order of a 
Court which does not finally dispose of 
the suit or proceeding amounts to a 
"case which has been decided”, there has 
arisen a serious conflict of opinion in the 
High Courts in India and the question has 
not been directly considered by this 
Court" 

After referring to several decisions of 
the various High Courts in Para (8?) it has 
been observed as under — 


"An analysts of the cases decided by 
the High Courts — their number is legion — 
would serve no useful purpose. In every 
High Court from time to tune opinion has 
fluctuated. The meaning of the expression 
"case” must be sought m the nature of 
the jurisdiction conferred by Section 115, 
and the purpose for which the High 
Courts were invested with it” 

At page 501 in para. 11, it has been ob- 
served. — 


"The expression "case” is a word of com- 
prehensive import, it includes civil pro- 
ceedings other than suits, and is not res- 
tricted by anything contained in the sec- 
tion to the entirety of the proceedings in 
a Civil Court. To interpret the expression 
"case", as an entire proceeding only and 
not a part of proceeding would be to im- 
pose a restriction upon the exercise of 
powers of superintendence to which the 
jurisdiction to issue wnts and the super- 
visory jurisdiction are not subject, and 
may result in certain cases in denying 
relief to an aggrieved litigant where it is 
most needed, and may result in the per- 
petration of gross injustice" 

No doubt their Lordships had to deal 
with a case in relation to a decision given 
by the subordinate Judge by an interlocu- 
tory order that the suit filed by the plain- 
tiff, for recovery of the amount advanced 
to the defendant, was not maintainable, 
it was manifestly a decision having a 
direct bearing on the right 0 f the plain- 
tiff to a decree for recovery of the loan 
alleged to have been advanced by him 
which he says the defendant agreed to 
repay, and if the expression "case” in- 
cludes a part of the case, the order of 
the Subordinate Judge must be regarded 
B9 a "case which has been decided." At 
the same time it could not be said that It 
is a ratio of the Supreme Court decision 
that the controversy decided must be 
a controversy of the nature as has been 
sought to be urged by the learned advo- 
cate appearing on behalf of the oppon- 
ents. 

7. Mr. Mehta invited my attention to 
the observations made by his Lordship 
Shah J. at p. 505. Those observations are 
as under : — 

"Thi3 general power as shown above 
was intended to be used otherwise and 
the word "case" does not mean a con- 


cluded suit or proceeding but each deci- 
sion which terminates a part of the con- 
troversy involving a matter of jurisdic- 
tion. Where no question of jurisdiction is 
involved, the Court’s decision cannot be 
impugned under Section 115 for it has 
been said repeatedly, a court has juris- 
diction to decide wrongly as well as 
rightly.” 

These observations in my opinion do 
not restrict the meaning of the word con- 
troversy as has been sought to be urged. 
In the decision of a Division Bench of 
this Court after referring to the observa- 
tions made in the aforesaid Supreme 
Court decision, at pages 653-654 (of Guj 
LR) = (at p. 238 of AIR), the following 
observations have been made by Bhag- 
v.ati J (as he then was) speaking for the 
Division Bench — 

'These observations clearly show that 
a case decided within the meamng of sea 
115 is not confined to an entire suit or 
proceeding but includes an issue or a 
part of a suit or proceeding and if an 
order decides an issue or a part of a suit 
or proceeding, it would be a case decid- 
ed within the meaning of Section 115 ” 

It is evident that the present case Is not 
a case where the said impugned order 
decides an issue or part of a suit or pro- 
ceeding However, material observations 
made further therein are as under — 

"If an order decides seme right or obli- 
gation which Is in controversy between 
the parties in the suit or proceeding, a 
part of the suit or proceeding, whe- 
ther it forms the subject-matter of a 
separate issue or not, would be decided 
and that would be a decision of a case 
as contemplated by Section 115 Such an 
order may decide the right or obligation 
expressly in so many terms or it may 
decide the right or obligation os a matter 
of direct and necessary consequence as in 
the case before the Supreme Court. But 
in either case it would be a case decided, 
as the nght or obligation would be deter- 
mined and a part of the suit or proceed- 
ing relating to the controversy as to such 
right or obligation would be decided ” 

8. The learned advocate Shri Mehta 
has laid emphasis on these observations 
and urged relying upon certain observa- 
tions made in para 5 to which I will make 
reference presently that the said contro- 
versy must be in regard to the right or 
obligation claimed or pleaded by the 
party in a suit meaning thereby in the 
plaint or in the written statement There 
are observations in para 5 as under — • 

"Applying this test let us see whether 
the order impugned In the present case 
can be said to be a case decided within 
the meaning of Section 115 Does the 
order decide an Issue or a part of the suit 
by determining some right or obligation 
In controversy between the parties in the 
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suit? The answer must dearly be in the 
affirmative. The question whether the 
document Exhibit 4/1 was a promissory 
note and therefore, inadmissible in evi- 
dence by reason of insuffidency of stamp 
formed the subject-matter of issue No. 3 
and the decision of this question had a 
direct bearing on the right of the plain- 
tiffs to recover the settled amount from 
the defendants. The document exhibit 4/1 
being the foundation of the plaintiff’s 
claim, the direct and inevitable conse- 
quence of it is that the plaintiff's 
claim must fail and the order, therefore, 
determined by its direct and immediate 
impact the right of the plaintiffs to 
recover the amount daimed by them 
from the defendants which right was in 
controversy in the suit.” 

It is no doubt true that in that case, 
the decision which was sought to be 
revised was a decision which would have 
a direct and immediate impact on the 
light of the plaintiffs to recover the 
amount claimed. The case had to be 
decided in relation to the facts _ of that 
case. In my opinion the ratio laid down 
in that decision does not necessarily in- 
dicate that in a case like the present case 
where the controversy between the 
parties is in regard to a right to inspec- 
tion or an obligation of giving inspection, 
a decision in regard to such controversy 
will not amount to a case derided. The 
decision does not expressly lay down such 
a position of law and that position is also 
not by necessary implication indicated in 
that decision. 

9. The learned advocate Mr. Shah ap- 
pearing for the petitioner relied upon a 
derision of Raju J. in the case of Shanti- 
lal Chunnilal Shah v. Shantilal Fulchand, 
1963-4 Guj LR 698= (AIR 1963 Guj 195). 
It has been observed in that derision that 
an order passed on an interlocutory ap- 
plication amounts to a "case derided.” 
The fact that the third clause of Section 
115 Civil Procedure Code, refers to the 
powers of revision where the subordinate 
Court acted in the exercise of its juris- 
diction illegally or with material irregu- 
larity would show that the words "case 
derided” would include an order passed 
by a subordinate Court in the exercise of 
its jurisdiction and which is not the final 
order. In the body of the judgment at p. 699 
(of Guj LR) = (at p. 196 of AIR), decisions 
of several High Courts have been refer- 
red to by Raju J. and the following ob- 
servations have been made: — 

"The question whether the decision of 
a Court on an interlocutory petition 
amounts to a case derided has been the 
subject of conflict. The learned Judges of 
the Full Bench of the Allahabad High 
Court considered that the word 'case’ 
could not be given a wide meaning so as 
to cover an interlocutory order passed by 
a Court during the trial of the suit. But 


the Calcutta High Court and the Madras 
High Court are of the contrary view.” 

After referring to the provisions of 
Section 115 of Civil Procedure Code at 
P- J 00 . (of Guj LR) = (at p. 197 of AIR) 
it has been observed that the words 'case 
decided’ have not been defined in the 
Civil Procedure Code. The word 'case’ 
is also not defined in the Civil Procedure 
Code. But the fact that the third clause 
of Section 115, Civil Procedure Code, 
refers to the powers of revision where 
the subordinate Court acted in the exer- 
cise of its jurisdiction illegally or with 
material irregularity would show that the 
words 'case derided’ would include an 
order_ passed by a subordinate Court in 
exercise of its jurisdiction and which is 
not the final order. It has been observed 
by their Lordships of the Supreme Court 
in Chaube Jagdish Prasad v. Ganga Pra- 
sad, AIR 1959 SC 492 at p. 497 as follows: 


"Section 115 Civil P. C. empowers 
the High Court, in cases where no appeal 
lies, to satisfy itself on three matters: (a) 
that the order made by the subordinate 
Court is within its jurisdiction; (b) that 
the case is one in which the Court ought 
to exercise its jurisdiction; (c) that in 
exercising the jurisdiction the Court has 
not acted illegally, that is, in breach of 
some provision of law or with material 
irregularity that is by committing some 
error of procedure in the course of the 
trial which is material in that it may 
have affected the ultimate decision. Per 
Sir John Beaumont in Venkatagiri Ayyan- 
gar v. Hindu Religious Endowment 
Board, Madras, 76 Ind App 67 at p. 73 — 
AIR 1949 PC 156 at p. 158. Therefore if 
an erroneous decision of a subordinate 
Court resulted in its exercising jurisdic- 
tion not vested in it by law or failing to 
exercise the jurisdiction so vested or act- 
ing with material irregularity or illega- 
lity in the exercise of its jurisdiction the 
case for the exercise of powers of revi- 
sion by the High Court is made out. In 
Joy Chand Lai Babu v. Kamalaksha 
Chaudhury, 76 Ind App 131= AIR 1949 
PC 239 the subordinate Court gave an 
erroneous decision that the loan was a 
commercial loan and, therefore, refused 
to exercise jurisdiction vested in it by 
law and the Privy Council held that it 
was open to the High Court to interfere 
in revision under Section 115. Sir John 
Beaumont said at p. 142 (of Ind App) = 
(at p. 242 of AIR):— 

'There have been a very large number 
of decisions of Indian High Courts on 
S, 115 to many of which their Lord- 
ships have been referred. Some of such 
decisions prompt the observation that 
High Courts have not always appreciated 
that although error in a derision of a 
subordinate court does not by itself in- 
volve that the subordinate Court has 
acted illegally or with material irregular- 
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fty so as to justify interference In revi- 
sion under sub-section (c), nevertheless, 
if the erroneous decision results in the 
subordinate Court exercising a jurisdic- 
tion not vested in it by law or failing to 
exercise a jurisdiction eo vested, a case 
for revision arises under sub-section (a) 
or sub-section (b) and sub-section (c) can 
be ignored. The cases of Rabu Ram v. 
Munnalal. ILR 49 Ail 4 54 “AIR 1927 AH 
353 and Hari Bhikajl v. Naro Vlshwa- 
nath, (1835) ILR 9 Bom 432 may be men- 
tioned as cases in which a subordinate 
Court by its own erroneous decision 
(erroneous that is, in view of the High 
Court), in the one case on a point of 
limitation and in the other on a question 
of res judicata, invested itself with a 
jurisdiction which in law It did not pos- 
sess; and the High Court held, wrongly 
their Lordships think, that it had no 
power to interfere in revision to prevent 
such a result. In the present case their 
Lordships are of the opinion that the High 
Court on the view which it took that the 
loan was not a commercial loan had 
power to Interfere in revision under sub- 
section (b) of Section 115 In Keshardeo 
Chamria v. Radha Kissen, 1953 SCR 136— 
AIR 1953 SC 23, both these Judgments 
of the Privy Council as also the previous 
judgments in Amir Hussan Khan v. Sheo 
Buksh Sing, (1883-84) 11 Ind App 237 
(PC) and Balakrishna Udayar v. Vasu- 
deva Aiyar, 44 Ind App 261 “AIR 1917 
PC 71, were reviewed and it was held 
that Section 115, C. P. Code applied to 
matters of jurisdiction alone, the irregu- 
lar exercise or non-exercise of It or the 
illegal assumption of It Thus if a sub- 
ordinate Court has jurisdiction to make 
the order it made and has not acted In 
breach of any provision of law or com- 
mitted any error of procedure which Is 
material and may have affected the 
Ultimate decision then the High Court has 
no power to interfere but If on the other 
hand it decides a jurisdictional fact erro- 
neously and thereby assumes jurisdiction 
not vested In it or deprived itself of juris- 
diction so vested then the power of Inter- 
ference under Section 115, Civil P. C. 
becomes operative”*, 

0- A. It is, therefore, dear that If a 
material irregularity is committed by the 
subordinate Court as regards some error of 

E rocedure in the course of the trial which 
i material and may have affected the 
Ultimate decision that order can be revis- 
ed. This dearly shows that the words 
"case decided” indude an order relating 
to some error of procedure. This deci- 
sion lends support to the argument ad- 
vanced by the learned advocate Shri Shah 
and negatives the contention urged on 
behalf of the opponents. I do not find that 
this decision runs in any manner counter 
to the ratio laid down by the Division 


Bench of this Court In the aforesaid deci- 
sion. 

10. In a later decision in the case of 
Lallybhai Virchand v. Rafalal Bhikhabhai, 
1967-8 Guj LR 851, Raju J. has observ- 
ed. — 

"An interlocutory order passed in the 
course of a proceeding In a suit or appeal 
may be a case deeded. It may not amount 
to a case decided under Order 13, Rule 3 
of the Civil Procedure Code. Whether it 
may amount to a case decided would de- 
pend upon the facts of each case.” 

Ho doubt that case was decided by 
Raju J. on &-2-1963. The ratio of that 
decision is the same as that in the earlier 
decision of his. 


11. A Division Bench of the Lahore 
High Court in the case of Sadaqat All v. 
Mohammed Sajjad Ah. AIR 1929 Lah 
257 has observed: 

"The question as to whether a parti- 
cular person should or should not be next 
friend Is really ancillary to the suit itself 
and. it is a case finally decided for that 
particular proceeding. It stands on the 
Eame footing as giving or refusing leave 
to sue as a pauper, and therefore, under 
Section 115 High Court has to Interfere." 

The Bombay High Court has also taken 
the same view In the case of Bai Atrani 
V. Deepcing Baris, 17 Bom LR 1097— 
(AIR 1915 Bom 269) A Division Bench 
of the Bombay High Court has observed: 

"The application to the High Court 
against the order granting the temporary 
Injunction was competent under Section 
115 of the Civil Procedure Code; since the 
order was a "case decided In which no 
appeal lies,” within the meaning of the 
section. The word 'case* in Section 115 
of the Civil Procedure Code of 1908, Is 
a word of wide or comprehensive Import 
end clearly covers a far larger area than 
would be covered by such a word as 'suit 
or ’appeal*. "Inasmuch as Section 115 is 
merely an empowering section granting 
certain jurisdiction to the High 
Court and as the use or exercise of that 
jurisdiction will, within the prescribed 
limits, be regulated by the dis- 
cretion of the High Court, the section 
ought to receive rather a liberal than a 
narrow interpretation." 

The Lahore High Court has also In the 
case of Harichand Anand & Co. v. Singer 
Manufacturing Co, AIR 1933 Lah 1046, 
observed. — 

"The proceedings for a temporary In- 
junction are taken under Order 39 ana 
must be deemed to be "a case” and there- 
fore open to revision as they do not 
directly affect the ultimate decision of ths 
suit one way or the other.*’ 

12. A single Judge of the Nagpur High 

Court had an occasion to Interpret the 
word "case” referred to in section 25 of 
the Provincial Small Cause Courts Act in 
the case of Laxmanrao v* 
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Gayadin Sheo Prasad, AIR 1937 Nag 136. gation In relation to insnertmn nt 
^ p '^^°^er7ationsmadein 27 NagLR documents in a proceeding has ted 


251— (AIR 1931 Nag 17) have been quoted 
and it is held "the word ‘case’ in Section 
115 Civil Procedure Code, is wide enough 
to cover an interlocutory order and there- 
fore it should also be wide enough 
In Section 23, Provincial Small Cause 
Courts Act” 

12-A. I am, therefore, of the opinion 
that the word ‘controversy’ need not be 
given a restricted meaning as has been 
contended by the learned advocates ap- 
pearing on behalf of the opponents. The 
word ‘controversy’ in my opinion is used 
in the general sense and it has got to be 
given a comprehensive meaning unless 
there is something to indicate that a 
narrow and restricted meaning was in- 
tended. It was urged by Mr. Nanavati 
that if the word ‘controversy’ is given 
guch a wide meaning, the logical conse- 
quence would be that in case a court de- 
cides an adjournment application and 
grant an adjournment or refuses an ad- 
journment it could be said that there 
was a decision in regard to a controversy 
between the parties. The controversy 
would be only whether the adjournment 
should he given or refused, and hence the 
question would be whether such order of 
decision could be revised by this court in 
the exercise of its revisfonal jurisdiction 
under Section 115 of the Civil Procedure 
Coda While deciding such an application 
no procedural right is even decided. It 
cannot be said that in a proceeding some 
controversy regarding some right which 
arises in relation to the procedure has 
been decided. A query was made by me 
to M/s. Nanavati and Mehta to consider a 
following hypothetical case and take into 
account the consequence that will follow, 
if their arguments are accepted as well- 
founded arguments. In a summary suit, 
a part of the suit claim is admitted by 
the defendants. The relevant rules require 
that a Court should immediately pass a 
decree for a part of the, suit claim if ad- 
mitted and should not postpone passing of 
a decree for that part of the claim till 
the rest of controversy in regard to which 
leave to defend is granted is decided. The 
Court Tefuses to allow those provisions, 
and postpones that the passing of a de- 
cree, such controversy will not be a con- 
troversy in regard to the right or obli- 
gation of the nature urged by M/s. ,Nana- 
vati and Mehta. (Sic) The question that 
would arise would be whether such an 
order passed by the Court refusing to 
pass a decree ignoring the provisions con- 
tained in the Civil Procedure Code could 
be revised by this court or not In my 
opinion, the answer should be clearly in 
the affirmative. I am of the opinion that 
the present decision would amount to a 
case decided, as a controversy between 
the parties in regard to the right or obli- 


«■? coSTT&fS? K 
15 not ; 

* 3 ‘ has been next contended that it 
cannot be said that the Court has acted 
ihe 3 al]y or with material irregularity in 
exercise of its jurisdiction and eventually 
the pro visions of clause (c) of Section 115 
SL t ? e J C ? viI Code could not be 

1 mt ° service. It was contended 
that it could be at the most said that 
tnere was an erroneous decision given by 
■the subordinate Court. It may be an error 
of law. It may be that the decision may 
oe a wrong decision. It may be that the 
discretion vested in the Court under 
Order 11, Rule 18 of the Civil Procedure 
Lode may have been wrongly exercised, 
hi brief it was urged that it was a ques- 
tion relating to the erroneous exercise of 
discretion vested in the court and this 
Court, therefore, cannot revise the order 
in question. Emphasis was laid on the 
wordings of Order 11, Rule 18 which I 
have referred to in an earlier part of the 
judgment. I need not repeat the same. It 
is urged that the Court has got the initial 
jurisdiction to make an order for inspec- 
tion or to refuse to make an order for in- 
spection. For exercise of the jurisdiction 
two conditions were necessary; 

(1) Giving of notice — contemplated, 

(2) The documents for which inspec- 
tion has been sought should be the do-| 
cuments referred to in the pleadings or 
affidavits of the party. 

If both these conditions are satisfied 
and they have been satisfied in the in- 
stant case, the Court has jurisdiction to 
pass an order for inspection. That being 
the position it could only be said that 
the Court committed an error in making 
an order for inspection. It could, there- 
fore, be at the most said that it is wrong 
decision. It may be that the discretion has 
been wrongly used. It is urged that the 
proviso referred to in sub-rule (1) of 
Order 11, Rule 18 or in sub-rule (2) of 
it postulates that the court has jurisdic- 
tion to make such an order. Proviso only 
deals with the manner in which the dis- 
cretion is to be used. It states that the 
order shall not be made when and so 
far as the Court shall be of the opinion 
that it is not necessary either for dispos- 
ing fairly of the suit or for saving costs. 

It is, therefore, contended that the order 
is really an order in relation to the exer- 
cise of the discretion vested in the Court. 
The provisions of clause (c) of Section 115 
cannot, therefore, have any application. 

In my opinion a careful reading of the 
relevant wordings of this Rule 18 of Order 
11 does not indicate this contention to be 
a well-founded contention. It is true that 
two conditions referred to have been 
satisfied. If those two conditions are satis- 
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fied, the Court has been given a discre- 
tion to make an order for inspection in 
such place and in such manner as it may 
think fit It is left entirely to the discre- 
tion of the Court as to whether inspection 
be given and as to how it should be 
given. At the same time by inserting a 
proviso, the power of the court is circum- 
scribed by the proviso It is stated that 
the order shall not be made when and so 
far as the Court shall be of opinion that 
it is not necessary either for disposing 
fairly of the suit or for saving costs. It 
is not necessary either for disposing fairly 
of the suit or for saving costs. It is in 
my opinion a clear indication that there 
are fetters to the exercise of power by 
the Court The Court has to keep this 
proviso in its upper-most mind. It is only 
when those fetters are not there, that 
court can order inspection m such place 
and In such manner as it may think fit In 
my opinion the powers vested in the 
Court are circumscribed. Before the court 
therefore, makes any such order, the 
court must find that the order of inspec- 
tion is necessary either for disposing fair- 
ly of the suit or for saving costs, as the 
Court is enjoined not to pass such an 
order if it is of opinion that it is not 
necessary either for disposing fairly of 
the suit or for saving costs Furthermore, 
the Court has to take into account the 
provisions of Order 11, Rule 20 If it is a 
case of premature discovery, the court is 
empowered to pass an order of inspection 
in the manner referred to in this Rule 20. 
It indicates that in certain circumstances 
referred to therein passing of an order 
for inspection has got to be postponed till 
the determination of any issue or ques- 
tion In dispute It is also necessary to see 
whether for any other reason It is desir- 
able that any issue or question in dispute 
should be determined before deciding 
upon the right to the discovery or inspec- 
tion. U It is so the Court has to order 
that such Issue or question be determined 
first and reserve the question as to dis- 
covery or inspection. If the Court ignores 
these provisions that restrict and circum- 
scribe the powers vested in the Court, in 
my opinion, it is not merely a case of 
wrong derision on a question of fact or 
law or a case of erroneous exercise of dis- 
cretion. It Is really a case where the court 
has acted illegally or with material irre- 
gularity in the exercise of its jurisdic- 
tion. 

14. The learned Advocate Mr. Nana- 
Vati invited my attention to the case of 
Rana Begum v Sahabzadl Anwa r Begum. 
AIR 1058 SC 8S6. It has been observed 
therein.— 

"the question of addition of parties 
Under Rule 10 of Order 1 of the Code of 
Civil Procedure, is generally not one of 
initial jurisdiction of the Court, but of 
a Judicial discretion which has to be 
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exercised in view of all the facts and cir- 
cumstances of particular case, but in 
some cases, it may raise controversies as 
to the power of the Court, in contradis- 
tinction to its inherent jurisdiction or in 
other words of jurisdiction in the 
li m ited sense in which it is used in Sec- 
tion 115 of the Code. In a suit relating to 
property, in order that a person may be 
added as a party, he should have a direct 
interest as distinguished from a commer- 
cial interest in the subject matter of the 
litigation.” 

In my opinion this decision on its care- 
ful reading does not lend support to the 
argument advanced by Mr. Nanavati. On 
the contrary it lends support to my con- 
clusion. It is stated therein:— 

"In some cases. It may raise controver- 
sies as to the power of the Court in con- 
tradistinction to its Inherent jurisdiction, 
or. In other words, of jurisdiction in the 
limited sense in which it Is used in Sec- 
tion 115 of the Code” 

The controversy may b'e as well In 
regard to the power of the Court in 
regard to certain matters like present 
one. 

15. Mr. Nanavati also Invited my at- 
tention to the comments made by the 
learned author Mr. Mulla In his book — 
Code of Civil Procedure. Thirteenth Edi- 
tion, yoL I, page 515 under the caption 
"No revision from discretionary orders.” 
The comments to which reference was 
made by him are as under— 

"Where the propriety of an order made 
in the exercise of a discretion Is chal- 
lenged In revision, the limitation imposed 
by section 115 should be taken into ac- 
count. In AIR 1958 SC 886, discussing the 
power of the High Court to Interfere In 
revision with an order made under Order 
2, Rule 10, the Supreme Court observed: 

"The question of addition of parties 
uw&er Rule 1ft of Order 1 ol the Code of 
Civil Procedure, is generally not one of 
initial jurisdiction of the Court, but of 
a judicial discretion which has to be exer- 
cised in view of all the facts and circum- 
stances in a particular case* but in some 
cases. It may raise controversies 03 to 
the power of the Court, in contradistinc- 
tion to Its inherent jurisdiction, or. In 
other words, of jurisdiction in the limited 
sense in which it Is used in Section 115 of 
the Code,” and that where the order was 
within the power of the Court, a discre- 
tion exercised judicially by it could not 
be questioned under Section 115” 

16. Still the question remains whe- 
ther the order was within the power ol 
the Court. Order 11, Rule 18 to which 
reference is made earlier clearly indicates 
that there is no power vested in the Court 
to order for inspection if the Court Is of 
opinion that it is not necessary either for 
disposing fairly of the suit or for saving 
costs. The court has, therefore, got to find 
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that the order is necessary either for 
disposing fairly of the suit or for saving 
costs. If that is not the position, the court 
has no power to order for inspection. Fur- 
thermore, the Court cannot exercise such, 
powers in certain cases for the time be- 
ing, if the case is covered by Ride 20 of 
i Order 11 of the Civil Procedure Code. If 
i the Court ignoring these provisions or in 
' the absence of anything in the order to 
indicate that it has applied its mind to 
those provisions, he has passed an order, 
it could be said that the court has acted 
illegally or with material irregularity in 
the exercise of its jurisdiction. The pre- 
sent case is a case of that type. 

17. The learned Advocate Shrl Nana- 
vati invited my attention to the observa- 
tions made by a Division Bench of this 
Court in the aforesaid decision 1967-8 Guj 
LR 649 para 8= (AIR 1968 Guj 236 
para 8). The relevant observations are as 
under : — 

“But the question may then be asked: 
what about clause (c) of Section 115?. That 
clause empowers the High Court to inter- 
fere where the subordinate Court has act- 
ed illegally or with material irregularity 
in the exercise of jurisdiction. Can the 
High Court not interfere in revision under 
this clause where it finds that the sub- 
ordinate Court has wrongly decided a 
• question of law in the exercise of its 
' jurisdiction? If the question is asked in 
general terms, the answer is plainly 
“No”. Section 115 is not directed towards 
correcting errors of law in the exercise of 
jurisdiction. As held by the Supreme 
Court in Pandurang v. Maruti, AIR 1966 
SC 153 (supra), it is only if the error of 
. law has relation to the exercise of juris- 
diction illegally or with material irregu- 
larity by the subordinate Court, that the 
High Court can correct such error of law 
in revision. What then is the meaning, of 
the expression "has acted illegally or with 
material irregularity in the exercise of 
jurisdiction”? This question is also no 
longer open to doubt or debate. In AIR 
1953 SC 23, the Supreme Curt quoted 
with approval the observations of Bose J. 
in his order of reference in Narayan 
Soneji v. Sheshrao Vithoba, AIR 1948 Nag 
258 and observed that : — 

. .. 'the words 'illegally’ and 'material 
irregularity’ do not cover either errors of 
fact or law. They do hot refer to the 
decision arrived at but to the manner in 
which it is reached. The errors contem- 
plated relate to material defects of pro- 
tedure and not to errors of either law or 
" fact after the formalities which the law 
prescribes have been complied with. 

18. It is clear from these observations 
that a mere error of law in the exercise 
of jurisdiction is not enough. What is 
necessary is that the subordinate Court 
must have acted illegally, that is, in 
breach of some provision of law or with 


material irregularity, that is, by commit- 
ting some error, of procedure in the course 
of trial which is material in that it may 
have affected the ultimate decision. Vide 
also 76 Ind App 67= (AIR 1949 PC 156). 
This is the test which must be applied in 
order to determine whether the case falls 
within, clause (c) of Section 115. That 
ratio indicated by a Division Bench of 
this. Court is a ratio indicated in several 
decisions of the Supreme Court. The Divi- 
sion Bench had to deal with a case where 
the question was, whether the document 
Ex. 4/1 was a promissory note within the 
meaning of Section 2(22) of the Stamp 
Act; it would be clearly an error of law 
but that error of law did not have rela- 
tion to and was not concerned with the 
jurisdiction of the subordinate Court. In 
the present case, that is not the position. 
As stated earlier, the Court has been 
empowered to order inspection of docu- 
ments referred to, in the pleadings etc., 
with a proviso added that the power shall 
not be used if the Court, is of opinion that 
inspection is not necessary for disposing 
fairly of the suit or for saving costs. It 
is, therefore, evident that unless one of 
those conditions is satisfied, the Court 
has no power to order for inspection of 
such documents. If the Court ignoring 
these provisions and also ignoring provi- 
sions of Order 11, Rule 20, passes an 
order, it could be said without any doubt 
that the court has acted illegally or with 
material irregularity in the exercise of its 
jurisdiction. Clause (c) of Section 115 
would, therefore, be attracted. I, there- 
fore, overrule the preliminary objection 
and hold that this objection is not ten- 
able. 

19. The impugned order has been 
referred to in extenso in the earlier part 
of the judgment. The only ground men- 
tioned by the learned Subordinate Judge 
in support of his order is that this provi- 
sion for inspection is to avoid hardships 
to other parties. There is nothing in his 
order to indicate that he had applied his 
mind to the provisions that the Court 
had no power to order inspection if it is 
of opinion that it is not necessary either 
for disposing of the suit fairly or for 
saving costs. There is no mention made 
that the order of inspection passed is 
necessary either for disposing of the suit 
fairly or for saving costs. There is nothing 
also in the order itself which by neces- 
sary implication would indicate that these 
relevant and material provisions were 
kept in mind by the Court, when the im- 
pugned order was passed. Similar is the 
position regarding provisions found in 
Order 11, Rule 20. The Court has not 
applied its mind at all to these relevant 
and material provisions of Order 11, Rule 
18 and Rule 20. The order, therefore, 
cannot be sustained in law. The learned 
Advocate Mr. Shah appearing on behalf 
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of the petitioner has fairly stated that this 
Court would be Justified only in sen ding 
the matter back to the Court directing 
the Court to pass an appropriate order 
keeping in mind the provisions of these 
two rules. In support of his arguments 
on merits, he has invited my attention 
to the decision in the case of Bagya- 
lakshmi Animal v. Srinivasa Reddiar, AIR 
1960 Mad 510. The relevant observations 
made therein are as under; — 

"The mere fact that certain documents 
have been produced and filed in a suit 
by a party does not by itself give the 
other side a right to inspect the same as 
a matter of course when the party pro- 
ducing the same objects to their being in- 
spected before the determination of a 
particular issue or question. That the 
documents are relevant for the purposes 
of the suit is not by itself a sufficient 
teuson for ordering premature inspection. 
A party cannot be compelled to produce 
airy document or to give Inspection 
of the same for the purpose of facilitating 
cross-examination, or for enabling the op- 
posite party to understand the genuine- 
ness or purport of the documents relied 
upon by the party producing them for 
proving Its case 

■Where the decision in any suit depends 
on the finding of a preliminary Issue 
Which goes to the very root of the plain- 
tilTs case, such as whether a suit temple 
is a public temple or not, the Court can- 
not order the Inspection of the defen- 
dant’s documents before the determina- 
tion of such an issue. In cases where the 
right to discovery in any form depends 
on the determination of any question or 
issue in dispute in a case or matter or it 
Is desirable that some issue or question of 
law or fact or mixed question of law and 
fact in dispute should be determined 
first, the question of discovery should be 
deferred till after the Issue or question 
has been determined.” 

20. As the matter has got to be re- 
manded for deciding whether inspection 
should be granted or not, keening in view 
the provisions of Order 11, Rule 18 and 
Buie 20 of the Civil Procedure Code. It 
will not be proper for this Court to In- 
dicate its mind on this controversial ques- 
tion. The Court has to consider whether 
In a suit like the present suit where the 
factum of holding of power of attorney by 
the petitioner Is challenged and the ques- 
tion whether there is a l ia bil ity to render 
accounts is in Issue, such inspection 
should be ordered or not or It should be 
postponed till that question Is decided. 

21. It was opponent No. 1 who had 
sought for inspection of the documents in 
question. It will, therefore, be proper to 
order him to pay the costs of the peti- 
tioner m this revision petition. It will not 
be proper to order other opponents to 
pay the costa of the petitioner in this 
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revision petition. They have appeared as 
they have been Joined as opponents. No 
dcubt, opponent No. 4 has sought to sup- 
port the order of the Court below, but 
that will not make any difference. 

22. The revision petition is allowed. 
The order passed by the Court below Ex. 
37 dated 20-2-1968 is set aside and the 
Court below is directed to decide that ap- 
plication in the light of the directions 
given above Rule is modified. 

23. The opponent No. 1 to pay the 
costs of the petitioner In this revision 
petition. The opponents to bear their own 
costs. 

SSG/D.V.C. Petition allowed. 
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Bai Jayaben Girj a s ha nker Oza, Appel- 
lant v. Bai BhanumatL Damji and another, 
Respondents. 

Appeal No. 653 of 1961, D/- I3-2-1S6S, 
from decision of Hist. J , Rajkot, in C. A 
No 130 of 1961. 

(A) T. J*. Act (1882), S. 73 — Suit by 
prior mortgagee ■ — Puisne mortgagee not 
a party to suit intervening at the stage of 
sale ■ — Property sold subject to puisne 
mortgage — Puisne mortgagee cannot . 
claim payment out of surplus solo pro-< 
cceds. AIK 1937 Pat 307 held no longer 1 
good law in view of AIR 1938 Pat 179 
— (Cml I* a (1008), O. 31, Itr. 1, 12 
& 13). 

In a suit by the first mortgagee to 
recover the mortgage money, the puisne 
mortgagee was not a party. The suit was 
decreed and the decree-holder applied for 
sale of mortgage property at which stage 
the puisne mortgagee Intervened and the 
property was sold subject to the puisne 
mortgage. After the first mortgagee was 
paid off, there remained some surplus in 
the Court deposit A decree creditor of 
the mortgagor obtained attachment of the 
surplus amount and sought satisfaction of 
his decree from out of the surplus 
amount The creditor contended that what 
was sold was the equity of redemption of 
the mortgagor, I. e.. the interest which 
would be left in the mortgagor after satis- 
faction of the mortgage dues of the sub- 
sequent mortgagees Including the puisne 
mortgagee. The puisne mortgagee dabbed 
preference over the attaching creditor, al- 
leging that the surplus sale proceeds 
represented substituted security for his 
mortgage dues. It was further argued that.' 
she could also proceed against the pro- 
perty in the hands of the purchaser. 

Held upholding the contention of the 
attaching creditor, that since the puisne 
mortgagee intervened In the execution 
proceedings at the time of the sale and the 
property w as sold s ubject to her mortgage 
HLVBM/DS29/68 
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dues which were also notified in the sale 
proclamation, the puisne mortgagee must 
be held to have exercised her option to 
proceed against the security in the hands 
of the purchaser and therefore she had 
no right to have her claim satisfied from 
out of the surplus amount. S. 73 of the 
t T. P. Act merely protects the mortgagee’s 
. interest in the secured property and it 
' does not confer any additional benefit on 
the mortgagee. The right to get the mort- 
gage dues satisfied from the surplus sale 
proceeds and the right to keep the mort- 
gage security intact in the hands of the 
purchaser are alternative and mutually 
exclusive rights and only one of them 
could be availed of by the puisne mort- 
gagee. To say that the puisne mortgagee 
has both the rights would obviously be 
to go beyond the scope of the mortgage 
security. Such a situation gives the mort- 
gagee an additional benefit at the cost and 
suffering of the mortgagor, which is not 
contemplated. (Paras 8 & 20) 

O. 34, R. 1 of Civil P. C. is subject to 
the provisions of the Code. If a puisne 
mortgagee is not made a party to the suit 
filed by a prior mortgagee for recovery 
of his mortgage dues, he will not be 
affected by a decree that may be passed. 
He can ignore the suit proceedings as well 
, as the execution proceedings. AIR 1938 
Pat 179 & AIR 1962 Punj 402 & AIR 
’ 1928 Lah 593, Foil. AIR 1926 Mad 101 & 
AIR 1934 Pat 209 Disk AIR 1937 Pat 307 
Held no longer good law in view of AIR 
1938 Pat 179. (1880) 6 Ind App 145 (PC) 
Ref. (Para 9) 

(B) Civil P. C. (1908), O. 34, Rr. 12 & 
13 — R. 13 has got relation to R. 12. 


(1906) ILR 33 Cal 92 = 9 Cal WN 
■ 989, Brahamdeo Prasad v. Tara- 
chand 20 

(1906) ILR 33 Cal 878, Gobind S ahai 
v. Sibdut Ram &2 

(1880) 6 Ind App 145=ILR 5 Cal 
198 (PC), Raja- Kish end att Ram 
v. Raja Mumtaz Ali 15 

D U. Shah, for Appellant; C. H, Doshi, 

for Respondent No. 1. 

JUDGMENT : — In this second appeal, 
a short hut interesting question of law 
arises. 

2, The facts giving rise to this second 
appeal are briefly stated as under : — 

3. The respondent No. 1 Bai Bhanu- 
mau is a second mortgagee. The respon- 
dent No. 2 Harjivan is an original mort- 
gagor, a judgment-debtor. One Damodar 
Chattrabhuj was a first mortgagee. He 
had filed a Civil Suit No. 46 of 1960 
against the respondent No. 2 Harjivan for 
recovery of his mortgage dues and he had 
obtained a decree for recovery of his dues 
from the sale of the mortgaged property. 
The respondent No. 1 Bai Bhanumati in 
whose favour the second mortgage was 
executed by the said judgment-debtor 
was not a party to that suit. It means 
that the subsequent mortgagee was not 
a party to the suit filed by a prior mort- 
gagee for recovery of his mortgage dues. 
The aforesaid suit was filed on 26th Sep- 
tember, I960. The said first mortgagee 
filed a Regular Darkhast No. 290 of 1960 
to recover Rs. 7,654.01 by a sale of the 
mortgaged property described in the Dar- 
khast in the Court of the Joint Civil 
Judge, Junior Division, Rajkot on 31-12- 
1960. He also filed Darkhast No. 295 of 


6. 34, R. 13 of the Civil P. C. states 
about the application of sale proceeds. It 
means that it has also got relation to 
Rule 12. Both the rules have to be read 
together. (Para 11) 
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1960 in the same Court for the exe- 
cution of that very decree The present 
appellant Bai Jayaben had filed a Civil 
Suit No. 839 of 1959 and had obtain- 
ed money-decree in that suit in her 
favour against the respondent No. 2 on 
2nd September, 1960 for Rs. 1,421.21 nPs. 
She filed a Darkhast No. 131 of 

1961 against the respondent No. 2 
to recover Rs. 1,589.11 nPs. for ex- 
ecution of the decree obtained by 
her, by attachment of the surplus 
amount lying in Regular Darkhasts 
Nos, 290 of 1960 and 295 of 1960 which 
were filed by Damodar Chattrabhuj, the 
first mortgagee against the second 
respondent, on 17th -June, 1961. The 
learned Joint Civil Judge issued attach- 
ment warrant under Order 21, Rule 52 of 
the Civil Procedure Code for attaching 
the amount lying in the Court in the 
aforesaid Darkhasts. It will be proper to 
note at this stage that in execution of the 
aforesaid mortgage decree, the mortgaged 
properties were sold subject to the second 
mortgage with which we are concerned in 
thte appeal and other subsequent mort- 

t ages also, and after satisfaction of the 
ecretal dues of the first mortgagee who 
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had obtained a decree, the surplus amount 
of the sale proceeds was lying in the 
Court and that amount was attached by 
the present petitioner as referred to 
above The present respondent No 1 Bal 
Ehanumati, the second mortgagee filed an 
application m Darkhasts Nos 290 and 295 
of I960 on 27th June, 1961 requesting the 
Court to give the surplus amount lying 
in the said Darkhast to her as she was 
a second mortgagee In relation to the pro- 
perty which was auctioned In the said 
Darkhast The said application was for- 
warded by the learned Civil Judge, 
Senior Division, Rajkot to the learned 
Judge concerned for favour of necessary 
action. The respondent No 1 Bhanumatl 
gave another application on 28th June, 
1961 (Ex 5 of the present proceedings of 
the Executing Court), in the Darkhast 
filed by Damodar Chattrabhuj against 
Harjivan Ravjibhai, stating that she was 
a second mortgagee and the decree-holder 
(first mortgagee ) had been paid off and, 
therefore she was entitled to the 
surplus amount lying In the Court. 
She also urged that the present peti- 
tioner Jayaben had filed a Darkhast 
No 131 of 1961 and got this amount at- 
tached. but it was not legal and she was 
not entitled to that amount and eventual- 
ly, the said amount should be given to 
her The learned 3rd Joint Civil Judge, 
Junior Division, Rajkot kept this applica- 
tion for hearing on the date of Civil 
Regular Darkhast No 131 of 1961 on 7th 
July, 1961 The learned 3rd Joint Civil 
Judge, Junior Division, Rajkot, rejected 
that application on the ground that Bal 
Bhanumatl who is a second mortgagee 
can recover the amount from the pro- 
perty which has been sold He also passed 
an order below the Darkhast that the 
surplus amount lying in the Darkhast 
No 290 of I960 be paid to the present 
appellant. A cheque for Rs. 1,400 34 nPs. 
was issued on 7th July, 1961 fn the name 
of the present appellant. The respondent 
No 1 Bhanumatl got an interim stay and 
eventually that cheque was not encashed. 

4 . Being dissatisfied with that order 
passed by the Executing Court, the res- 
pondent No 1 Bhanumatl filed a Civil 
Appeal No 130 of 1961 in the District 
Court at Rajkot. The learned District 
Judge, Rajkot Mr P IL Pankh, relied 
upon a decision of the Madras High Court 
to which I will make a reference at an 
appropriate stage, and found that the pre- 
sent respondent No 1, being a second 
mortgagee was entitled to the surplus sale 
proceeds in preference to the present ap- 
pellant who was an attaching creditor of 
the respondent No 2 and eventually, al- 
lowed the appeal and set aside the order 
passed by the Executing Court. 

5 . B*ing dissatisfied with that order 
and decree, the attaching-creditor Bal 
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Jayaben has preferred the present second 
appeal to this Court. 

6. The learned Advocate Mr D U. 
Shah, appearing for the appellant, urged 
that m view of the position that the 
puisne mortgagee having intervened in 
the execution proceedings at the time of 
the sale and the property having been 
sold subject to her mortgage dues and 
the dues of other subsequent mortgagees 
the respondent No 1 is not entitled to get 
the surplus of the sale proceeds that 
remained in the Court after the dues of 
the first mortgagee were satisfied from 
the sale proceeds of the mortgaged pro- 
perty in execution of the mortgage decree 
obtained by her for sale He urged that 
the property having been admittedly sold, 
in such a mortgage decree for sale, as 
puisne mortgagee was not a party to that 
suit, she had an option to ignore the suit 
proceedings and execution proceedings. 
She had that option in law. If she had 
ignored those proceedings and had not in- 
tervened m the execution proceedings at 
the tune of the sale and the property had 
been sold in execution of a decree obtain- 
ed by the first mortgagee in a suit to 
which the second mortgagee was not 
made a party, the second mortgagee, i c 
the respondent No 1 had two altemativi 
remedies. She could proceed to get he 
mortgage dues satisfied from the surpiu 
sale proceeds or she could keep he: 
mortgage security intact, and proceet 
to get her mortgage dues satisfiet 
by the sale of the mortgage pro 
perty. The present case is not i 
case of that type. The seconc 
mortgagee intervened in the executioi 
proceedings at the time of the sale. Ilei 
mortgage dues were duly notified in lh< 
sale proclamation. The property that wa: 
sold was subject to her mortgage dues anc 
other mortgage dues with which we ar< 
not conceived In the present appeal lie 
therefore, contended that what was sole 
was the equity of redemption of the 
mortgagor, i. e. the interest which could 
be left in the mortgagor after the satis- 
faction of the mortgage dues of the 
subsequent mortgagees Including the 
present respondent No 1, the second 
mortgagee. The purchaser, therefore 
paid the price only for the purchase ol 
that interest. If the present respondent No 
1 fs allowed to get her mortgage dues 
satisfied from the surplus sale proceed.' 
of a sale which has taken place In ths 
aforesaid circumstances, she would be 
getting the surplus sale proceeds that 
would be the amount to which the mort- 
gagor would be really entitled. The rea- 
son is that the security of the present 
respondent No 1 was kept Intact, the 
property having been sold subject to her 
mortgage. The present appellant had 
obtained a decree against the mortgagor 
and had attached the said surplus sale 
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Advisory Board constituted under Section 
9 of the said Act and the Board having 
reported that there was in its opinion 
sufficient cause for the detention of the 
petitioner, the Government acting under 
Section 12(1) of the said Act passed order 
No. ISD 594 of 1968 dated 26-6-1968 con- 
firming the order of detention of the peti- 
tioner and further directing the continu- 
ance of his detention upto 30th April, 
1969. As a result of this order, the peti- 
tioner, has continued to be detained under 
the Preventive Detention Act. 

3. In petition No. 4 by order No. DIR 
DM/21/66 passed by the District Magis- 
trate Srinagar on 17-2-1966, under Rule 
30 of the Defence of India Rules, the 
petitioner Abdul Sattar Khanday was 
detained with a view to preventing him 
from acting in a manner prejudicial to 
the Defence of India, civil defence, the 
public safety and the maintenance of pub- 
lic order and peaceful conditions in the 
State of Jammu and Kashmir. The termi- 
nation of proclamation of emergency be- 
ing in view, the State Government revok- 
ed the aforesaid detention Order dated 
12-7-1966 after considering the materials 
appearing against the petitioner and be- 
ing satisfied that with a view to prevent- 
ing him from acting in any manner pre- 
judicial to the security of the State and 
the maintenance of public Order, it was 
necessary to detain him, passed a fresh 
order directing his detention unde r Sec- 
tion 3(1) of the Jammu and Kashmir Pre- 
ventive Detention Act of 1964. This order 
was passed on 5-1-1968 and was served 
on the petitioner on 6-1-1968. After com- 
municating the grounds of the fresh order 
of detention to the petitioner on 14-1-1968 
and affording him an opportunity of mak- 
ing a representation against the order of 
detention, the Government referred, the 
case of the petitioner to the Advisory 
Board on 20th Feb. 1968 as required by 
Section 10 of the Preventive Detention 
Act. The Advisory Board after considera- 
tion of the case communicated its opin- 
ion to the Government on 3-6-1968 and 
pursuant to the recommandation of the 
Board, the Government confirmed the 
order of detention passed against the peti- 
tioner and directed the continuance of 
his detention upto 30th April, 1968. 

4. In petition No. 5 of 1968, the peti- 
tioner Abdul Samad Wani, it appears 
was first arrested in pursuance of Gov- 
ernment order No. ISD-502 of 1965 dated 
19-10-1965 under Rule 30(1) (b) of the 
Defence of India Rules,, with a view to 
preventing him from acting in any man- 
ner prejudicial to the defence of India, 
Civil defence, the public safety and the 
maintenance of public order and peaceful 
conditions in the State of Jammu and 
Kashmir. In this case also, in view of 
termination of proclamation of emergency 
the aforesaid detention order dated 

1969 J. & K./6 VII G— 25 


19-10-1965 was revoked and after consi- 
dering the materials appearing against 
the petitioner and being satisfied that 
with a view_ to preventing the petitioner 
from acting In any manner prejudicial to 
PubJic order, it was necessary to pass a 
fresh order of detention, the Govern- 
ment, vide its order No. 51 of 1968 dated 
5th January 1968, directed the detention 
of the petitioner under Section 3(l)(b) of 
the J ammu and Kashmir Preventive 
Detention Act. In this case also a copy 
of tills order was served on the petitioner 
on 6-1-1968. The grounds of detention 
were communicated to the petitioner vide 
No. ISD-22 0 of 1968 dated 12-1-1968 
which was actually delivered to the peti- 
tioner through the Superintendent, Jail, 
Srinagar on 14-1-1968. The petitioner was 
also afforded an opportunity of making 
a representation against the order of his 
detention to the Government. Thereafter, 
the case of the petitioner was forwarded 
to the Advisory Board along with the 
requisite material on 20-2-1968. The Ad- 
visory Board made its report to the Gov- 
ernment on 3-6-1968 and in pursuance of 
the recommendation of the Board, the 
order of detention of the petitioner was 
confirmed by the Government on 30-6-68. 
According to the affidavit of the Home 
Secretary, the detention of the petitioner 
is also to continue upto 30th April, 1968. 

5. Mr. Tussaduq Hussain, appearing 
for the petitioners has submitted that the 
detention of his clients is invalid because: 

(1) The orders detaining them are bad 
on the very face of them inasmuch as 
composite orders under Sections 3 and 5 
of the Preventive Detention Act contain- 
ing directions as to the detention of the 
petitioners and tire places of their deten- 
tion could not have. been passed specially 
in view of the fact that Section 5 
of the Act comes into play only after an 
order under Section 3 of the Act has been 
made and conveyed to the persons sought 
to be detained. 

(2) The orders of detention are bad as 
they merely reproduce the language of 
Section 3 of the Preventive Detention Act 
and do not disclose the information on 
which those orders are based. 

(3) The Advisory Board constituted 
under Section 9 of the Preventive Deten- 
tion Act is a judicial or a quasi-judicial 
body and has acted against tire principles 
of natural justice by failing to give notice 
to the petitioners calling upon them to 
show cause why their detention should 
not be reported to be justified. 

(4) Section 12 of the Preventive Deten- 
tion Act which requires two notices to be 
given to the detenu, one prior to the 
reference of his case to the Advisory 
Board and the other after the receipt of 
the report -from the Advisory Board but 
before confirming the order of detention 
has been violated. 
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(5) The Preventive Detention Act In so 
far it provides for detention of a person 
for reasons of security of State i3 ultra 
vires and beyond the competence of the 
State Legislature. 

(6) The present detention of the peti- 
tioners under the Preventive Detention 
Act particularly for security of the State 
is not covered by the reasons connected 
with the Defence of India for which their 
detention was originally ordered under 
the Defence of India Rules. 

(7) The petitioners’ activities as alluded 
to in the grounds of their detention being 
such as could be the subject matter of 
prosecution and punishment under the 
penal law of the laud could not be made 
the subject matter of their detention. 

(8) The petitioners being already under 
detention, fresh orders of their detention 
could not be passed and served on them 
In jail. 

The AddL Advocate General appearing 
for the State has on the other hand con- 
tended that composite orders are not bad, 
that the Preventive Detention Act does 
not require that the information on the 
basis of which the order of detention is 
passed should be disclosed in the order, 
that the Advisory Board does not exerase 
judicial or quasi judicial functions and 
that there is no question of violation of 
prindples of natural Justice or of any 
notice being given to the detenu by the 
Board or by the Government either be- 
fore making the reference to the Advisory 
Board or after the receipt of the report 
from the Board, that Section 12 of the 
— v Preventive Detention Act does not require 
Issue of the two notices as urged by the 
learned counsel for the petitioners, that 
the Preventive Detention Act. Is not ultra 
vires of the powers of the State Legis- 
lature, that the reasons for which the 
present detention of the petitioners has 
been ordered are covered by the reasons 
for which the detentions were ordered 
under the Defence of India Rules, that it 
was open to the State Government to de- 
tain a person even though his unlawful 
activities may be punishable under the 
penal law of the land, that the fact that 
the petitioners were already in detention 
could not prevent the State Government 
from passing fresh orders of their deten- 
tion, under the Preventive Detention Act 

I shall take up seriatim the various 
contentions advanced by the learned 
counsel for the petitioners. 

6. Regarding the first contention of 
the petitioners’ learned counsel it may be 
observed that the point sought to be 
made is not of vital importance so as to 
affect the validity of the orders of deten- 
tion passed against the petitioners. Kane 
of these orders can be said to be bad sim- 
ply because It is a composite order. The 
orders satisfy the requirements of law. 
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They clearly state the reasons for and 
the necessity of detention. In each case 
the order is clearly severable and can 
be t.pUt up in two parts, the first part of 
the operative portion of the order con- 
taining direction as to detention appears 
to have been passed In exercise of the 
powers conferred on the Government 
under Section 3 of the Preventive Deten- 
tion Act and the second part specifying 
the place of detention appears to have 
been passed in exercise of the powers 
conferred on it under Section 5 of the 
Act. A composite order of this character 
cannot, in our opinion, render the order 
invalid In fact, the failure to specify the 
place of detention would create difficulties 
and make the order of detention in- 
effective. In a similar matter the Bombay 
High Court in Prchlad Kishna Kurana V. 
State of Bombay, AIR 1952 Bom 1. 
observed as follows: — 

"Of course both the direc- 
tions viz. the direction as to the deten- 
tion and the direction as to the place of 
detention may In some cases be contained 
in the same order L e the same order 
may direct (1) that a person shall be de- 
tained and (2) that the detention shall 
be in a particular place. In so far as it 
directs that person shall be detained, it 
will be an order under S 3 and in so far 
B3 it says that the detention shall be la 
a particular place ft will be an order 
under Section 4. In other words, it will 
be an order separable In two distinct 
parts, one of which will fall under Sec. 
3 of the Act and the other under S. 4 " 

In •view of the foregoing, we find no 
substance In this contention of the learn- 
ed counsel for the petitioner which is 
repelled 

7. The second contention of the learn- 
ed counsel for the petitioner Is also mis- 
conceived The Preventive Detention Act, 
no doubt provides that grounds on which 
an older of detention bas been made 
should be communicated to the detenu 
within ten days from the date of deten- 
tion and the detenu should be afforded 
an opportunity of making a representa- 
tion against the order to the Government 
but the Act nowhere provides that the in- 
formation on which the order is based 
should be stated In the order of deten- 
tion. Mr. Tassaduq Hussain asks us to 
read Into the Act something which Is not 
there. This we cannot do The authority 
reported in 1958(1) All ER 679. and relied 
upon by the learned counsel for the peti- 
tioners has also no bearing on the point 
In question and does not help the peti- 
tioners. In this case the House of Lords 
was merely concerned with the nature 
of proof In a prosecution for an offence 
contrary to Section 56(l)fa) of the Mental 
Deficiency Act, 1913. The second conten- 
tion of toe learned counsel for the peti- 
tioner must also, therefore be rejected. 
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8. Let us now examine the third con- 
tention of the learned counsel for the 
petitioner that the Advisory Board is a 
judicial or a quasi judicial body and it 
should have given a notice to the peti- 
tioners before making a report to the 
Government about the sufficiency of the 
cause for the petitioners’ detention- As 
held after exhaustive consideration of the 
judicial decisions bearing on the point in 
Ridge v. Baldwin, 1964 AC 40; Rex v. 
Electricity Commissioner, Ex Parte, Lon- 
don Electricity Joint Committee Co., 1924- 
OL KB 171 (205) and Rex v. Legislative 
Committee of the Church Assembly; 
Ex parte Haynes Smith, 1928-1 KB 
411, before it can be said that a 
body of persons have to act judi- 
cially it must be shown not only that 
the body had legal authority to deter- 
mine the questions affecting the rights of 
the subjects but also that it has a duty to 
act judicially. As said by Lord Hewart 
C. J. in. Rex v. Legislative Committee of 
the Church Assembly; Ex Parte Haynes 
Smith, 1928-] KB 411. it is the obligation 
to act judicially that determines whether 
a body is a judicial or quasi judicial 
body. 

9. The Privy Council expressed similar 
views in Nakkuda Ali v. Jayaratne, 1951 
AC 66 at p. 77. While considering the 
order passed by the Controller of Tex- 
tiles in Ceylon under a Defence Regula- 
tion which empowered him to cancel a 
license "where the controller has reason- 
able grounds to believe that any dealer 
Is unfit to be allowed to continue as a 
dealer” the Privy Council held that it did 
not follow from the words of the rele- 
vant Defence Regulation that the Con- 
troller must be acting judicially in exer- 
cising the power. It is a long step, said 
the Privy Council, in the argument to 
say that because a man is enjoined that 
he must not take action unless he has 
reasonable ground for believing something 
he can only arrive at that behalf (belief?) 
by a course of conduct analogous to the 
judicial process. And yet, unless that pro- 
position is valid, there is really no ground 
for holding that the Controller is acting 
judicially, or quasi judicially when he 
acts under this regulation. If he is not 
under a duty so to act, then it would not 
be according to law that his decision 
would be amenable to review and if 
necessary to avoidance by the procedure 
of certiorari. 

10. The illuminating observations 
made in Board of High School and In- 
termediate Education U. P. v. Ghanshyam 
Das, (1962) Supp (3) SCR 36 = (AIR 1962 
SC 1110) are also worth quoting. Their 
Lordships of the Supreme Court observed 
In that ruling as follows: — 

"The inference whether the authority 
acting under a statute where it is silent 
has the duty to act judicially will depend 
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on the express provisions of the statute 
read along with the nature of the rights 
affected, the manner of the disposal pro- 
vided, the objective • criterion, if any, to 
be adopted, the effect of the decision on 
the person affected and other indicia 
afforded by the statute.” 

Now an examination of the relevant/ 
provisions of the Preventive Detention 
Act,, and its scheme would show that the 
Advisory Board is not a judicial or a 
quasi judicial body. It has merely to con- 
sider whether there was sufficient cause 
for the detention of the person concerned. 
It has to form its opinion in the light of 
the order of detention, the grounds there- 
of, the representation, if any, made 
against his detention by the detenu and 
such further information as the Board 
may deem necessary to call It is not 
obligatory on the Board to hear the per- 
son concerned unless he actually desires 
to be heard. In forming its opinion, there 
is no question of the Board taking into 
account any subsequent events of develop- 
ments. The Board is merely concerned 
with the initial order of detention which 
£s based on the subjective satisfaction of 
the Government. Further even in a case 
where the Board reports that there is 
in its opinion sufficient cause for detention 
of the persons the Government has still 
a discretion to confirm or not to confirm* 
the order of detention. The Board does 
not, therefore, in our opinion discharge 
any judicial or quasi judicial function, 

11. While repelling the contention of 
the detenu that the report of the Advi- 
sory Board is a judgment of a judicial 
or a quasi judicial tribunal, their Lord- 
ships of the Madras High Court in Muthu- 
ramalinga Thevar v. State of Madras, 
AIR 1958 Mad 425 observed as fol- 
lows;-— 

"The endeavour of Mr. Kumaramanga- 
Iam was to equate the report referred to 
In sub-sections (1). (2) and (3) of S. 10 
and S. 11(1) of the Act to be a judgment 
of a judicial or a quasi judicial tribunal 
where the reasons on which the opinion 
of the Advisory Board was based were 
set out. We are unable to accept the con- 
tention of Mr. Kumarmangalam that the 
language of S. 10 of the Act warrants the 
imposition of such a statutory Board, 
that its opinion should be backed by or 
be based on a report containing the rea- 
sons for its opinion. 

All that Section 10(1) requires is that 
the Advisory Board should submit its 
report within the time specified. What 
that report should contain. S. 10(1) itself 
does not prescribe. No doubt S. 10(2) 
draws an apparent distinction between the 
report and the opinion of the Advisory 
Board, which is also reported to the Gov- 
ernment. ‘While the opinion has to spe- 
cify whether or not there Is sufficient 
cause for the detention of the person con- 
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cemed, even S. 10 (2) does not prescribe 
what else the report should contain. Nor 
does S. 10(3) which guarantees the 
secrecy of the report but provides for the 
publication of the opinion of the Advi- 
sory Board even if that opinion forms 
an integral part of the report. 

Mr. Kumai m angalam was right when 
he pointed out that while S. 11(2) of the 
Act left no discretion to the Government 
when the Advisory Board reported that 
In its opinion there was no sufficient 
cause for the detention, where the Advi- 
sory Board reported that in its opinion 
there was sufficient cause for that deten- 
tion, Section 11(1) vested a discretion in 
the Government either to confirm the 
order of detention or to revoke it 
But we are not able to accept the fur- 
ther contention of Mr. Kumarmangalam 
that before exercising the statutory power 
under S. 11(1) of the Act at its discretion 
the Government was bound to take into 
account both the report and the opinion 
of the Advisory Board. What both sub- 
sections (1) and (2) of S. 11 require of 
the Government Is that it should consi- 
der the opinion of the Advisory Board 
reported to it by that Board. It certain- 
ly could not be urged that where factual- 
ly there was no report apart from the 
opinion, there was no sufficient cause for 
the detention, the Government could 
ignore the opinion and treat It as non 
est In law. 

It is the opinion of the Advisory Board 
that Is relevant both under sub-sections 
(1) and (2) of Section 11. the opinion of 
the Advisory Board reported by that 
Board to the Government. If the report, 
independent of the opinion, is not what 
the Government is bound by law to con- 
sider either under S. 11(1) or under Sec- 
tion 11(2) of the Act. the further ques- 
tion of what the report should contain to 
satisfy the statutory requirements cannot 
arise for consideration. The language of 
S. 11(1) in our opinion, gives no indica- 
tion of what the •‘report referred to In 
Ss. 10 (2) and 10 (3) should contain.” 

lo Parkash Chandra v Union of India, 
AIR 1965 Punj 270, It was held that 
the Advisory Board does not exercise the 
function of a Court. Its duty was merely 
to report about the sufficiency of the causa 
for detention. 

12. In Calcutta Dock Labour Board v. 
Jaffar Imam, AIR I960 SC 282, their 
Lordships have observed that the Advi- 
sory Board doe3 not try the question 
about the propriety or validity of citi- 
zen’s detention as a Court of law would 
and’ Us function is limited to consider the 
relevant material placed before it and the 
representation received from the detenu 
and then to submit it3 report to the State 
Government within the time specified 
by Section 10(1) of the Act. While con- 
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sidering the matter their Lordships fur- 
ther went on to observe as follows’ — 

"It Is obvious that the Advisory Board 
does not try the question about the pro- 
priety or validity of the citizen’s deten- 
tion as a court of law would, indeed, its 
function Is limited to consider the rele- 
vant material placed before it and the 
representation received from the detenu, 
and then submit its report to the State 
Government within the time specified by 
S 10(1) of the Act. It Is not disputed that 
the Advisory Board considers evidence 
against the detenu which has not been 
tested in the normal way by cross 
examination; its decision Is essen- 
tially different in character from a judi- 
cial or a quad judicial decision. In some 
cases, a detenu may be given a hearing, 
but such a hearing is often, if not always 
likely to be ineffective, because the de- 
tenu Is deprived of an opportunity to 
cross examine the evidence on which the 
detaining authorities rely and may not be 
able to adduce evidence before the Advi- 
sory Board to rebut the allegations made 
against him. Having regard to the nature 
of the enquiry which the Advisory Board 
Is authorised or permitted to hold before 
expressing its approval to the detention 
of a detenu It would, we think, be en- 
tirely erroneous and wholly unsafe to 
treat the opinion expressed by the Advi- 
sory Board as amounting to a judgment 
of a c rimina l Court" 

In P. L. Lakhanpal v. Union of India. 
AIR 1967 SC 908, their Lordships of the 
Supreme Court while considering the 
scheme of the Defence of India Rules and 
that of the Preventive Detention Act ob- 
served at page 915 as follows* — 

"In the first place the 6chcme of the 
Preventive Detention Act Is entirely dif- 
ferent from the Act and the Rules before 
us. Section 3 of the Act confers power of 
detention. Section 7 requires the detain- 
ing authority to furnish grounds of de- 
tention to the detenu to make a repre- 
sentation. Section 8 requires the setting 
up of Advisory Board. Section 9 requires 
reference of the order passed by the 
authority to such Advisory Board to- 
gether with the representation if any, 
made by the detenu. Under S 10 the 
Board has to make a report to the Gov- 
ernment and the report would be whether 
there is sufficient cause far detention cr 
not. Under Section 11 the Government 
may confirm the detention order and con- 
tinue the detention where the report Is 
that there is sufficient cause But where 
the Board reports that there Is no 
such sufficient cause, the Government 
has to revoke the detention order. 
It Is clear from S 9 and the Section 
following it that the Government has 
to make the reference to the Board 
within 30 days from the order and the 
Board has to find whether there is suffl- 
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clenf cause for detention or not. The 
review of the Board is thus almost con- 
temporaneous. If, therefore, the Board 
finds that certain grounds furnished to 
the detenu did not in fact exist, it means 
that it did not make up its mind to pass 
the order. It is for that reason that the 
courts have held that since the order is 
based on subjective satisfaction it is not 
possible to say whether or pot the 
grounds found not to have existed ahect- 
ed the process of satisfaction of the 
authority or not and to say that those 
only which existed had made up the 
satisfaction would be to substitute the 
court’s objective test in place. of the sub- 
jective satisfaction of the detaining autho- 
rity. The scheme of Rr. 30(1) and 30 A is 
totally different from that of the Fra- 
ventive Detention Act. Where an order is 
made under R. 30 (1Kb) its review is at 
intervals of periods of not more than six 
months. The object of the review is to 
decide whether there is a necessity to 
continue the detention order or not m 
light of the facts and circumstances inclu- 
ding any development, that has taken 
place in the meantime. If the reviewing 
authority finds that such a development 
has taken place in the sense that the 
reasons which led to the passing , , 
original order no longer subset or that 
some of them do not subsist thatis not 
to say that those reasons did . not exist 
at the time of passing the original order 
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grounds which did not .then exist lt is 
easv to visualise a case where the autno 
rity is satisfied that an orderofdetenhon 
is necessary to prevent a detenu from 
acting in a manner P^ndiciaito aQthe 
nhiects set out m R. oU(i). -fiX xue c 
dx months the reviewing authonty onthe 
materials before it xnay come toadea 
cinn that the detention is stui necess<n> 
as thf detenu is likely to art m a man- 
ner prejudicial to some but. not all the 
matters. Provided such decision ^ amv 
ed at within the scope of R. 30 A the 
decirion to continue the detention order 
#£& V Utataable. There to tta M 
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In view of these authorities, we are un- 
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tte Advisory Board is e jedroal or a 
... quasi judicial body. 

13 That apart, there is no provision 
■ the Preventive Detention Act requiring 
lat an opportunity should be given 
le detenu by the Board for making a 
'presentation to it. In this connection 
le following passag. e ., occ S™L High 
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erased with advantage. 


“The last contention of Mr. Sule is 
that after the case of the detenu was 
referred to the Advisory Board by the 
Government of Bombay under S. 9 of the 
Act no opportunity was given to him for 
making a representation to the Advisory 
Board. Now we have carefully considered 
the combined effects of Sections 9 and 
10 of the Act and we find that the said 
sections do not contemplate that apart 
from the opportunity which the Act re- 
quires to be given to a detenu to make 
a representation under Section 7 any 
further opportunity is to be given to him 
to make a representation to the Advisory 
Board after his case is referred to the 
said Board by Government. If on his 
own accord the detenu makes another re- 
presentation before the matter is put 
before the Advisory Board by Govern- 
ment, that representation has of course 
to he forwarded by Government to the 
Advisory Board under Section 9 of the 
Act. Section 9 says that in every case 
where a detention order has been made 
under the Act, the appropriate Govern- 
ment shall within six weeks from the 
date specified in sub-section (2) place 
before an Advisory Board the grounds on 
which the order has been made and the 
representation, if any, made by the per- 
son affected by the order. It is clear, 
therefore, that whatever, the number of 
representations which the detenu might 
have made to Government before his case 
is sent to the Advisory Board, Govern- 
ment is bound to forward them . to the 
Board for consideration and examination. 
The Board is not called upon to ask for 
any representation from the detenu. 
Section 10 says that when the case is 
referred to the Advisory Board, the said 
Board shall after considering the mate- 
rials placed before it and after calling 
for such further information as it may 
deem necessary from the appropriate 
Government or from the person concern- 
ed and if in any particular case it consi- 
ders it essential after hearing him in per- 
son, submit its report to the appropriate 
Government. 

It is clear, therefore, that the question 
whether the Advisory Board should call 
for any further information from the 
detenu or should give, him an oppor- 
tunity of being heard m person is. lett 
entirely to the discretion of the Advisory 
Board. It is not incumbent upon the 
Board to give an opportunity to the de- 
tenu to make a representation to them, 
nor is it incumbent upon them to hear 
him in person.” . 

The following observations made m 
j a oan Nath Sathu v. Union of India, 
AIR I960 SC 625, are also worth perusing 
in this connection:— . . 

"Coming now to the submission that 
the respondent’s case was. heard before 
the petitioner’s case and in bis absence 
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and that copies of further materials placed 
before the Advisory Board by the respon- 
dent were not supplied to the petitioner. 
It is necessary to refer to the procedure 
to be adopted by the Advisory Board 
under the provisions of the Act Under 
Section 9 In every case where a detenpon 
order has been made the appropriate 
Government must within thirty days 
from the date of detention place before 
the Advisory Board the grounds on which 
the order has been made, and the repre- 
sentation, if any, made by the detenus 
and in a case where an order has been 
made by an officer, also the report by 
such officer under sub-section (3) of Sec- 
tion 3 Section 10 sets out the procedure 
which the Advisory Board must follow 
when reference has been made to it 
under Section 9 Section 10(1) states: — 
"The Advisory Board shall, after con- 
sidering the materials placed before it, 
and after calling for such further Infor- 
mation as It may deem necessary from 
the appropriate Government or from any 
person called for the purpose through the 
appropriate Government or from the 
person concerned, and 11 in any parti- 
cular case It considers it essential so to 
do or if the person concerned desires to 
be heard, after hearing him in person 
submit Its report to the appropriate Gov- 
ernment within ten weeks from the date 
of detention. It Is dear from these pro- 
visions that the Advisory Board after 
considering the materials placed before 
it Under Section 9 can call for further in- 
formation from the appropriate Govern- 
ment, and that thereafter If in any parti- 
cular case, it considers it essential so to 
do or if the detenu desires to be heard, 
after hearing him submit Its report to the 
appropriate Government. In such a situa- 
tion the Advisory Board must of neces- 
sity obtain further information from the 
Appropriate Government before it hears 
the detenu. In our opinion, there is 
nothing fn Section 10 which offends 
against the principles of natural justice." 

Keeping in view the procedure to be 
adopted by the Advisory Board and the 
principles enunciated in the decisions set 
out above, we need not dilate on this 
point any further. 

14. Mr. Tassaduq Hussain, learned 
counsel for the petitioners, has urged that 
the observations made by their Lordships 
of the Supreme Court in AIR I9GG SC 
282 (supra) are obiter dicta and as such 
are not binding on this Court. After care- 
fully going through the authority, we 
regret we are unable to accept this con- 
tention of the learned counsel for the 
petitioners. Moreover, It is well settled 
that the observations cf the Supreme 
Court even If obiter (beta are entitled to 
the highest respect 

15. The learned counsel has also refer- 
red m to a ruling of the Supreme Court 


reported as AIR 1965 SC 1767. but that 
ruling in our opinion does not help the 
petitioners. Their Lordships of the Sup- 
reme Court were, therein, considering a 
case where the State Government acting 
in exercise of its revisions) powers under 
Section 7-F of the Uttar Pradesh (Tem- 
porary) Control of Rent and Eviction 
Act, 1947. had issued a direction to the 
Commissioner to revise his order refus- 
ing permission to file a suit for ejectment 
against the tenants without issuing a 
notice to or giving an opportunity to them 
to place their version before it After 
examination of the scheme of the Act 
and its relevant provisions their Lord- 
ships came to the conclusion that in revi- 
sional proceedings under Section 7-F of 
the Act, the State Government must 
adopt a judicial approach, considering the 
matter in a quasi judicial manner and 
follow the principles of natural Justice 
before reaching its conclusions In the 
Instant case as already painted out after 
examination of relevant provisions of the 
Preventive Detention Act, the Advisory 
Board does not discharge Judicial or quasi 
judicial functions. 

16. In connection with the contention 
regarding principles of natural justice to 
be followed by the Advisory Board, jit 
would be relevant to refer to a ruling pt 
the Supreme Court reported as AIR 1067 ' ‘ 
SC 122, where their Lordships quoted 
with approval their earlier observations 
made in Nagendra Nath Bora v. Com- 
missioner of Hills Division, AIR 1953 SC 
398 at p 409. that, "the rules of natural 
justice vary with varying constitutions ofi 
statutory bodies and the rules prescribed) 
by the Act under which they function; and, 
the question whether or not any rules of) 
natural Justice had been contravened, 
should be decided not under any precon- 
ceived notion but in the light of the sta- 
tutory rules and provisions.” We. there-] 
fore, find ourselves unable to accept the 
third contention of the learned counsel 
for the petitioners. 

17. The next contention of the learned 
counsel for the petitioners that under 
Section 12 of the preventive Detention 
Act two notices one before making a ref ere 
ence to the Advisory Board and the 
other on receipt of the report from the 
Advisory Board, ought to have been 
given to the detenus is eaually without 
any substance. Section 12 of the Act 
which sets out the procedure to be fol- 
lowed by the Government after the i 
receipt of the report from the Advisory r 
Board does not contemplate any suchj 
notice. 

18. The Preventive Detention Ad 
merely provides for one opportunity to 
the detenu to make a representation to 
the Government against the order of de- 
tention. There Is no statutory provWon 
or rule which prescribes that the Gov- 
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eminent has to make a judicial approach 
or discharge judicial function while con- 
firming the order of detention. The pre- 
ventive detention as distinguished from 
punitive detention as observed in ATT* 
1951 Pat 389 at p. 396 has necessarily to 
proceed in all cases to some extent on 
suspicion or anticipation as distinguish- 
ed from proof. The learned counsel for 
the petitioners has also referred to a 
ruling of the Supreme Court P. L. 
Lakhanpal v. Union of India. AIR 1967 
SC 1507, to show that in confirming the 
order of detention the Government has 
to act judicially and the aforementioned 
notices ought to have been issued to the 
detenus before reference of their cases 
to the Advisory Board after the receipt of 
the reports from the Board but the autho- 
rity is clearly distinguishable as their 
Lordships were therein considering the 
scope of the power of review under Rule 
30-A (9) of the Defence of India Rules, 
after the detention of a detenu has gone 
on for a period of six months, which has 
no analogy to the question of confirma- 
tion of detention under Section 12 of the 
Preventive Detention Act. The learned 
counsel for the petitioners also tried to 
reinforce his submission by reference to 
Article 311 of the Constitution but here 
again there is no analogy between the 
provisions of Article 311 of the Consti- 
tution and Section 12 of the Preventive 
Detention Act. The fourth contention of 
the learned counsel for the petitioners 
must also therefore, be rejected. 

19. The 5th contention of the learned 
counsel for the petitioners is also based 
on a misconception of the true constitu- 
tional position. Legislation with respect 
to preventive detention for defence of 
India no doubt falls within the compet- 
ence of Parliament as it is covered by 
Entry 9 of the Union list but preventive 
detention for reasons connected with the 
security of State falls within the concur- 
rent list and as such is within legislative 
competence of a State Legislature as welL 
It is . also to he borne in mind that un- 
like other States of India, the residuary 
power of legislation vests in our State 
legistature and in peace times our State 
Legislature alone is competent to enact 
a law with respect to preventive deten- 
tion for reasons of security of the State.’ 
All this would be evident from a combin- 
ed study of Article 370 and Chapter 1 
of Part XI of the Constitution of India 
read with Schedule 7 thereof as applied 
to the State. 

A reference to that part of the Consti- 
tution of India which relates to the dis- 
tribution of legislative powers between 
the Union and the States and to the Con- 
stitution (Application to Jammu and Kash- 
mir) Order 1954 would show that whereas 
in the rest of India, the Union and the 
State Legislature have both concurrent 


powers of legislation with respect to pre- 
ventive detention for reasons connected 
with the security of a State L e. both the 
Central and the State Legislature can 
operate in this common field, the position 
is peculiar so far as the State of Jammu 
and Kashmir is concerned. Entry 97 of 
List 1 (Union List) and Entry No. 3 of 
List 3 (Concurrent list) of the 7th Sche- 
dule having been omitted from applicabi- 
lity to the State of Jammu and Kashmir 
the State Legislature has exclusive power 
of legislation in respect of preventive 
detention for reasons connected with the 
security of the State. The provisions of 
the Jammu and Kashmir Preventive 
Detention Act in so far as they relate to 
detention for reasons of security of State 
cannot therefore, be struck down as ultra 
vires of the State Legislature The Fifth 
contention of the learned counsel for the 
petitioners therefore, also falls 

20. We now pass on to the sixth con- 
tention of the learned counsel for the peti- 
tioners. It will be seen from the counter- 
affidavit filed on behalf of the State by 
the Secretary to the Government Home 
Department that the detenus were ini- 
tially detained under the Defence of 
India Rules, inter alia for reasons con- 
nected with the defence of India and the 
maintenance of public order. Now the 
expression 'Defence of India' in times of 
emergency appears to us to have a very 
wide connotation and is comprehensive 
enough to include within its sweep the 
security of the State as well. This is so 
because war or external aggression defi- 
nitely affects and undermines the ex- 
ternal and internal security of a State. 
Again the term "public order’ as held in 
AIR 1966 Guj 126 is of wide amplitude 
and comprehends within its ambit every- 
thing that may be connected with public 
safety and tranquillity. In this sense the 
security of State is closely allied to public 
order as well as any activity prejudicial 
to the security of the State is bound to 
jeopardise the public safety and tranquil- 
lity. In some decided cases it has also 
been held that the two objectives, main- 
tenance of public order and the security 
of the State overlap to a certain extent 
We are. therefore, unable to accede to 
the contention of the learned counsel for 
the petitioners that the detenu having 
been previously detained for reasons con- 
nected with the defence of India and the 
maintenance of public order could not 
now be detained for reasons connected 
with the security of State and the main- 
tenance of public order. 

21. The next contention of the learn- 
ed counsel for the petitioners that since 
the activities referred to in the grounds 
of detention could be the subject matter 
of prosecution, the State should not have 
resorted to its extraordinary powers of 
detaining the detenus also does not ap~ 
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pear to be sound. The fact that the Gov- 
ernment can launch prosecution against 
a person for his unlawful or prejudicial 
activities, does not debar it from detain- 
ing a person if it is satisfied that the step 
will be more expedient and fruitful. As 
held m AIR 1966 Guj 126, a habitual 
criminal is not exempt from the opera- 
tion of the Act and the mere fact that 
he can be amenable to ordinary law does 
not preclude the exercise of power under 
Section 3 of the Preventive Detention 
Act Again in AIR 1957 Cal 74, it was 
held that there is no law which precludes 
the State from invoking the provisions 
of the Preventive Detention Act in res- 
pect of a matter as to which a criminal 
prosecution has been launched or can be 
launched. Further in AIR 1953 Pepsu 
190 it was held that it cannot be stated 
i as a rule of law that when a person is 
accused oi an ofience the only alternative 
is to prosecute him and there is no legal 
authority to detain hurt Judicial deci- 
sions have even gone further and held 
that prejudicial activities can be the sub- 
ject matter of parallel prosecution and 
detention. The right to prosecute a per- 
son under the ordinary criminal law and 
the right to detain him being mutually 
exclusive, the seventh contention of the 
learned counsel for the petitioners must 
also be rejected. 

22. The last contention of the learned 
counsel for the petitioner is also without 
substance. Regarding the second part of 
his contention, it may be stated that there 
Is nothing in law to debar an order of 
detention being served on the detenu 
In JaiL Reference In this connection may 
be made to: 

Jagdev Singh v. State of Jammu and 
Kashmir. AIR 1963 SC 327, A. K. Gopa- 
lan v Government of India. AIR 1966 
SC 816. Ujagar Singh v. State of Punjab, 
AIR 1952 SC 350 and Godavari Shamrao 
Parulekar v. State of Maharashtra. AIR 
11964 SC 1128. 

23. By these rulings it has now been 
conclusively settled that the mere fact that 
a person is under preventive detention 
as distinguished from punitive detention 
will not be a bar to the revocation of 
the previous order of detention and to the 
passing of a fresh order of detention al- 
though the person may not have been 
released in pursuance of the order of re- 
vocation. In all these ruling^ ft has also 
been held that if the authority making 
an order is satisfied that the ground on 
which the detenu was originally ordered 
to be detained is still available and there 
is need for his detention, no mala fides 
can be attributed to the authority from 
the fact that the grounds alleged in the 
secord detention are the same as those 
of the original detention. The rulings re- 
ported in AIR 1864 SC 334 and AIR 1004 


SC 1120 and relied on by the learned 
counsel for the petitioners are not help- 
ful to him as in these rulings the de- 
tenus were already under punitive deten- 
tion in jail when orders for preventive 
detention were served on them. We, 
therefore, find no force In the 8th con- 
tention of the learned counsel for the 
petitioners as well. 

24. For these foregoing reasons, these 
applications fail and are hereby dismissed, 
PGB/D.V.C. Applications dismissed. 
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S MURTAZA FAZL AH C. J., 

U. N. BHAT. JASWANT SINGH, 

AN ANT SINGH AND 
R N GURTU, JJ 

EL Wall Mohd. and others, Petitioners v. 
Administrator Municipality and others. 
Respondents. 

Writ Petns. Nos. 216, 221. 222 and 223 
of 1968. D/-19-7-1968. 

(A) Jammu and Kashmir Public Pre- 
mises (Eviction of Unauthorised Occu- 
pants) Act (13 of 1959), S. 5 (Prior to 
its amendment) and Section 15 — Vali- 
dity — Provisions of Section 5 violate 
Art 14 of the Constitution — Proceedings 
taken under the provisions arc illegal — 
Subsequent amendment docs not validate 
the proceedings — Section 15 is ultra vires 
the State Legislature — Being a post- 
Co nstitntion amendment doctrine of 
eclipse docs not apply. 

Section 5 of the J. and K. Public Pre- 
mises (Eviction of Unauthorised Occupants) 
Act suffered from two infirmities. In 
the first place Section 5 being couched in 
a directory form, it invested a discretion 
tn the Estate Officer to evict one unlawful 
occupant and refuse to evict another at 
Ws own sweet will. Secondly, the juris- 
diction of the Civil Court not being ousted 
the Government reserved two. remedies 
for itself; one through, -'the drastic 
machinery provided under the Act and 
the other the remedy of the Civil Court 
The Government could in Its own discre- 
tion choose to proceed against one person 
under the Act and against another in the 
Civil Court Such a power was clearly 
discriminatory and violative of Art 14 
of the Constitution of India. Since it was 
ultra vires as being violative of Art 14 of 
the Constitution of India, then the void- 
ness was both complete and Incurable and 
therefore, such an Act could not be re- 
vived even by a validating section, be- 
cause so long as Art 14 of the Constitu- 
tion of India remains, the State Legis- 
Iat ure would not be competent to vali- 
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date any law which contravenes the said 
Articles under any circumstances. Sec- 
tion 15 of the amended Act, therefore, 
to that extent falls beyond the legisla- 
tive competence of the State Legislature 
and is, therefore, ultra vires. The said 
section cannot revive proceedings taken 
under S. 5 of the old Act, but it may re- 
vive other proceedings which are not viola- 
tive of Art. 14 of the Constitution of 
India. The only other alternative for the 
State is to take fresh proceedings under 
the amended Act. Further the old Act was 
a post Constitution Act inasmuch as the 
constitutional provisions were applied to 
the State as far back as 1954. Doctrine 
of eclipse would also not, therefore, ap- 
ply to the present case. AIR 1967 SC 
1581, Rel. on. Civil Ref. No. 4 of 1967 
(FB) (J. and K.) and AIR 1963 SC 1019, 
Ref.; AIR 1958 SC 468, Dist. Servai’s 
Constitutional Law, p. 167 not foil. 

(Paras 28 and 32) 

(B) Jammu and Kashmir Lands Grant 
Act (23 of 1960), Ss. 6 and 13 and Rules, 
R. 21 — Possession from lessee can be 
taken only after paying compensation — 
So long as compensation is not paid pos- 
session of lessee continues to be lawful. 

(Paras 6 and 25) 


Cases Referred: Chronological Paras 

(1967) AIR 1967 SC 1581 (V 54) = 

(1967) 3 SCR '399; Northern India ' 
Caterers (P) Ltd. v. State of 

Punjab 

(1967) Civil Ref. No. 4 of 1967 (FB) 

(J. and K.), Yashpal v. Dy. Commr. 
Estate Officer 28, 

(1966) AIR 1966 SC 282 (V 53) = 

(1965) 2 SCA 266, Calcutta Dock 
Labour v. Jaffar Imam 
(1966) AIR 1966 SC 764 (V 55) = 

(1966) 1 SCR 890, Jawaharmal v. 

State of Rajasthan 
(1963) AIR 1963 SC 1019 (V 50) = 

(1963) Supp 1 SCR 912, M. L. 

Jaini v. State of U. P. 

(1963) 1963-2 All ER 66 — 1964 AC 
40, Ridge v. Baldwin 
(1961) AIR 1961 SC 1570 (V 48) = 

(1962) 2 SCR 69, Bishan Das v. 

State of Punjab 

(1960) AIR I960 SC 606 (V 47) = 

(1960) 2 SCR 775, Shiv^ee Nathu- 
bhai v. Union of India 
(1958) AIR 1958 SC 468 (V 45) = 

1958 SCJ 459, Sundararamler and 
Co. M. P. v. State of Andhra . 
Pradesh „ , 

(1957) AIR 1957 SC 529 (V 44) = 

1957 SCJ 489, Sohan Lai v. Union 
of India 

(1955) AIR 1955 SC 123 (V 42) = 

(1955) 1 SCR 613, Behram Khur- 
sheed Pushkara v. State of Bombay 29 
(1955) AIR 1955 SC 781 (V 42) = 

(1955) 2 SCR 589, Bhikaji Narayan 
Dhakras v. State of M. P. 29, 30 


28 


33 


55 


35 


30 

54 


42 


65 


30 


46 


(1940) 1940 Ch 70 = 109 LJ Ch 38, 


Urban Housing Co. v. Oxford 
City Council 64 

(1916) AIR 1916 Lah 420 (V 3) = 

48 Pun WR 1916, Basheshar Nath 
v. Ramkrishen Das 38 

(1908) 1908 Pun Re 85 = 1908 Pun 
LR 130, Bhagat Singh v. Devi 
Dial 38 

(1884) 9 App Cas 480 = 53 LJ Ch 
812, Tivertor and North Deron 
Rly. Co. v. Robert Francis Loose- 
more 27 

(1863) 14 CBNS 180 = 143 ER 414, 
Cooper v. Wandsworth 54 


__ Asoka Sen and R. N. Kaul, for Peti- 
tioners; Amar Chand, Addl. Advocate 
General, Isher Singh and T. N. Duleo, for 
Respondents. 

ALI, C. J. : — These four petitions raise 
common questions of law and fact and 
would, therefore, be decided by one judg- 
ment, indicating individual cases wher- 
ever necessary. ‘ 

2. All the petitioners are purchasers of 
the premises in dispute which were ori- 
ginally owned by Dewan Bishan Das, an 
ex-Prime Minister of the State who, ac- 
cording to the petitioners, was in posses- 
sion of the property for more than 76 
years. The vendor of the petitioners had 
after acquiring the land constructed 
several huge buildings and structures as 
a result of which the properties were 
rendered very valuable. A portion of the 
property was in possession of the tenants 
of Bishan Das who were asked to attorn 
to the new purchasers after the heirs of 
Bishan Das sold the property to the peti- 
tioners. The property in question is situate 
in Magharmal Bagh and consists of resi- 
dential houses, buildings and sheds and 
open lands. The Petitioners, Haji Abdul 
Aziz Shah, his wife, one Abdul Salam 
Shah and H. Mohd. Ramzan Shah pur- 
chased 8 and 9 Marlas and 10.000 sq. 
ft. of the property bearing Khasra Nos. 885 
and 890 by two separate sale deeds re- 
gistered on 12-1-67 and 8-12-67. Simi- 
larly Haji Wali Mohd. by a sale deed 
dated 7-12-67 purchased land measuring 
25704’ 5” along with buildings garages 
situate in Sarai Pain near the exhibition 
ground. After purchasing the aforesaid 
property, this petitioner started his own 
commercial establishment and business 
headquarters. 

3. It is not disputed by the State that 
the premises were purchased by the peti- 
tioners in the writ petitions mentioned 
above, nor is it denied that prior to the 
demolition of the buildings the premises 
in dispute were in possession of Famesh 
Chandra and others who were the heirs 
of Dewan Bishan Das. 

Thus prfma facie it would appear that 
the undisputed possession of the vendors 
of the petitioners has been clearly ad- 
mitted by the State in all the petitions. 
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The concerned officers however, alleged 
that the lands were Waridan Land (Gov- 
ernment Lands! and were leased out to 
Dewan Bishan Das for purposes of con- 
structing buildings. The lease granted to 
the said Bishan Da3 was governed by 
Wasidari Rules which were later on am- 
ended by the La n ds Grants Act of 1060 
and under the provisions of his Act as 
also the rules framed thereunder the State 
had the right to resume the lands for a 
public purpose after paying compensation 
to the lessees Although the State has by 
no means adduced sufficient evidence to 
prove that the lands In question were 
Wasidari Lands inasmuch as they have 
neither produced the counterpart of the 
lease deed nor have they produced the 
Nazool register to show that the lands in 
question were Nazool lands, yet for pur- 
poses of this case we shall assume that 
the lands in question were Wasidari and 
Nazool lands leased out to Bishan Das a 
long time back. In fact the only docu- 
mentary evidence produced by the State 
before us consists of a copy of Jamaband 
where the lands are shown as Khalsa 
Slrkar, Le„ lands owned by the State and 
Bishan Das is shown as a tenant In pos- 
session. As the petitioners also do not 
want us to go into the question of title 
but dedde this case on the assumption 
that the lands are Wasidari lands, we 
would refrain from making any observa- 
tions regarding the title of the petitioners 
or of their vendors in these writ peti- 
tions. Any casual observation made in 
these petitions will not, therefore, preju- 
dice the Tights of either party. 

4. The petitioners have contended that 
the State wanted to resume the lands 
under Ihe Land Grants Act of 1960 but 
without taking necessary action as re- 
quired by law and with a view to seizing 
the property of the petitioners taking ad- 
vantage of a fire that broke out on 5-1- 
68. Respondents 1 and 2 of petitions 
Nos. 216 and 221 in collusion with each 
other tried to forcibly dispossess the 
petitioners and succeeded In demolishing 
a major portion of the buildings con- 
structed by the petitioners’ vendors. The 
petitioners further alleged that without 
any semblance of title or right the res- 
pondent fenced the whole area containing 
the premises in dispute without the per- 
mission of the petitioner and thus clearly 
Invaded the petitioners’ fundamental 
rights. 

5. In order to appreciate the conten- 
tions raised by the counsel for the peti- 
tioners a few admitted facts which have 
been collected from the unrebutted as- 
sertions made by the petitioners and also 
from the Government file No 661 pro- 
duced by the AddL Advocate General may 
be stated here. 

The story begins with the decision of 
the Government to acquire lands in ques- 


tion under paragraph 21 of the rules for 
grant of lands in Jammu and Kashmir for 
building purposes which have been kept 
alive by virtue of Ss. 6 and 13 of the 
Jammu and Kashmir Land Grants Act of 
1960 This rule runs as under; — 

"On the expiry of the period of lease 
or fn the case of lease being renewed on 
the expiry of the period of the renewal 
of the lease. His Highness the Maharaja 
in Council shall acquire possession of the 
land covered by the lease and all buildings 
erected thereon or appurtenances belon- 
ging thereto after making such compen- 
sation to the lessee for the cost of build- 
ings erected by him as may be determined 
by the State Engineer If the lessee docs 
not accept the compensation so determined 
by the State Engineer, His Highness the 
Maharala in Council may require the 
lessee to remove the materials of houses 
and buildings erected by him and to 
vacate the land within a reasonable time 
to be fixed after due regard to the cir- 
cumstances of each case If the order is 
not compiled with by the lessee within 
the time so fixed His Highness < the 
Maharaja in Council may enter in posses- 
sion of the land and other buildings or 
houses that may be standing thereon at 
the tame and all rights of the lessee for 
compensation for such houses or build- 
ings, as may be so taken possession of, 
shall be deemed to have been finally 
determined and extinguished." 

6. Analysing the Ingredients of * this 
rule, it would appear that the State would 
be competent to resume possession from 
the lessee at any time provided the follow- 
ing conditions are satisfied; — 

(II That the land is required lor a 
public purpose. 

(2) That compensation Is assessed by 
the Government in accordance with the 
mode laid down In tine miles. 

(3) That the said compensation has been 
paid to the lessee. 

7. It Is m anifest therefore, that unless 
the Government pays compensation to the 
lessee, it is not entitled either in law or 
in fact or on principle to take possession 
of the property. We might further men- 
tion here that under the Land Grants Act 
the procedure for assessing compensation 
has been slightly changed and under those 
rules the Divisional Engineer P. W, D. 
has to assess the compensation and the 
lessee has been given a right of appeal 
against the aforesaid assessment of com- 
pensation to the Chief Engineer whose 
order has been made final. 

But the language of S 6 of the Land 
Grants Act clearly shows that the provi- 
sions of the Act and manifestly of the 
rules made thereunder would apply only 
to leases created after the passing of the 
Act. Thus all leases created before the Act 
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Would continue to be governed by the thereon and 
old rules quoted above. The leases in thereto, afti 
these petitions have been executed long the - lessees : 
before the said Act was passed and is, purtenances 
therefore, clearly go.vemed by the old improvements 
Wiles. ' 1 fected on th 

8. By Government order No. LA/74 of hand over 

• £1957 dated 22-9-57 the Government decid- Department, 

ed to resume the lands in question bear- be assessed fr, 
Ing Khasra Nos. 890 min and 937 min notify in wrr 
situate in Bagh Magharmal for a public the parties”, 
purpose. The Government order runs This order 
tbus: Commr. to ac 

"Whereas Khasra Nos. 890 min and 937 resumed only 
min measuring 10 kanals and 16 marlas, to the lessee ; 
239 eft. situate in Bagh Magharmal Mauza provements 
Narsingarh, Srinagar, held in lease by the further direct 
successor in interest of late Dewah Bishan to be assessed 
Das are required for a public purpose would notify 1 
namely for setting up a tonga and lorry In pursuance 
stand, it is ordered that the said land shall a lot of com 
be talcen possession of and all appurten- Commr.. the < 
ances and structures standing therein Engineer for 
shall be acquired by the Director Land We might her 
Record in terms of R. 26 of the Build- of the Tehsili 
ing Site Rules of 1976”. which is conts 

9. It would appear from a perusal of Governm< 

this order that the premises in question *” f er !, tic 

were resumed because they were requir- 

ed for purposes of constructing tonga and 

lorry stand which according to the Gov- r?* 

ermnent, was a public purpose in order p*- 

to justify them to acquire the said land. 

iWe might also mention here that this 

order was passed before the Land Grants 

'Act of 1960 has come into force and the U. There ii 

relevant provision which governed such py. Commr. 

lands was the Buildings Site Rules of dated 22-8-61 

1976 (Bikrami) as mentioned above. This be taken to rt 

order was slightly modified by subslitut- tune of Rs. i: 

ing some khasra Nos. by virtue of Gov- th e compensate 

ernment order No. 380 of 1960 dated 3-10- ed authority. 

1960. order dated 

10. It appears that in pursuance of the states that th« 

Orders passed in 1957 and then in 1060 as being resumed 
referred to above another Government the P. W. D. 
order No. 281 of 1961 dated 22-1-65 was 10-9-1961 by 1 
passed by which the lands which had been pality to the 
sought to be resumed by the previous him to intimat 
orders were sought to be transferred in was taken ovei 
favour of the Roads and Buildings depart- to be transfers 
ment for Government purposes. This letter appears 
older runs thus; — ment file and i 

"Sanction is according to the transfer 
Of the Nazool land measuring 11 Its 2 ms j^.-^d the .se 
and 3 sq. ft comprising Ithasra Nos. 890 by the Petitio 
min and 937/min and 885/nun. situate in cleai rI ^ jbov. 
Baghi-Magharmal Mauza Narasmgarh take 
Srinagar resumed vide Government order tbe Mumapah 
No.LA-74 of 1957 dated 28-9-57 read same, 
with Government order No. 380 of I960 12. Then the 

dated 3-10-60 in favour of Roads and bi the said file 
Buildings department for Government the Financial < 
purposes. rites making a 

The Dy. Commr. Srinagar will pro- for payment of 
ceed immediately to acquire possession ties had not bee 
of the lands mentioned above and build- session had nol 
Engs and structures, if any, erected there is a letter 
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thereon and appurtenances belonging 
thereto, after paying compensation to 
the' lessees for such building and ap- 
purtenances and also for such other 
improvements as may have been ef- 
fected on the lands by the lessees and 
hand over the same to the R. & B, 
Department. The _ compensation shall 
be assessed by the Div. Engineer who shall 
notify in writing the assessment made to 
the parties”. 

This order clearly enjoins on the Dy. 
Commr. to acquire possession of the land 
resumed only after paying compensation 
to the lessee for the building and the im- 
provements made by him. The order 
further directs that the compensation was 
to be assessed by the Div. Engineer who 
would notify his assessment to the parties. 
In pursuance of this order there has been 
a lot of correspondence between the Dy, 
Commr.. the Chief Engineer and the Div. 
Engineer for assessment of compensation. 
We might here refer to one of the letters 
of the Tehsildar Nazool dated 18-9-1961 
which is contained in the file produced by 
the Government. In this letter it is 
clearly mentioned that the Government 
had directed the Dy. Commr. to acquire 
the land only after paying compensation 
and therefore, the Tehsildar has request- 
ed the Dy. Commr. to see that the evalu- 
tion of the properties was made and com- 
pensation. was paid before possession was 
taken. 

IX. There Is another letter by the then 
Dy. Commr. to the Financial Commr. 
dated 22-8-61 which states that steps may 
be taken to make available funds to the 
time of Rs. 110276 which appears to be 
the compensation assessed by the concern- 
ed authority. While the Government 
order dated 22-1-1961 (Supra) clearly 
states that the lands in question after 
being resumed were to be transferred to 
the P. W. D. yet there is a letter dated 
10-9-1961 by the Administrator Munici- 
pality to the Chief Engineer requesting 
him to intimate if possession of the lands 
was taken over by the P. XV. D. in order 
to be transferred to the Municipality. This 
letter appears at page 12 of the Govern- 
ment file and is rather important to show 
the allegations of collusion between the 
first and the second respondents as alleged 
by the petitioners. This letter would 
clearly show that the P. W. D. was to 
take possession of the lands for purpose of 
the Municipality, who was to use the 
same. 

12. Then there are a number of letters 
in the said file from the Dy. Commr. to 
the Financial Commr. and other autho- 
rites making a grievance that the funds 
for payment of compensation to the par- 
ties had not been made available and pos- 
session had not been taken. Ultimately 
there is a letter dated 30-12-1961 appear- 
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Ing on page 17 of the file from the Chief 
Engineer to the Revenue Secretary inti- 
mating to him that the compensation had 
been assessed at Rs. 1,02,127 and that 
funds may be made available. It is also 
mentioned In this letter that the Govern- 
ment Architect may be deputed to pre- 
pare plans of shop cum flats to be built 
on the lands. This explains why the land 
was required by the Municipality, 

13. It appears that the original com- 
pensation of Rs. 1,02,127 was later on 
enhanced to Rs. 1,39,260 because certain 
structures had not been taken into con- 
sideration while making the previous as- 
sessment At page 21 (ibid) is a letter 
by the Chief Engineer P. W. D. to the Dy. 
Commr. requesting him to make arrange- 
ments for payment of the compensation 
mentioned above 

14. It. however, appears that no ac- 
tion was taken on the basis of the said 
Government order in the matter of pay- 
ment of compensation despite a long 
correspondence, with the result that a 
fresh Government order No ND-305 of 
1963 dated 31st August 1963 had to be 
passed. This order runs as under- — 

"It Is ordered that land measuring 9 ks. 
and 5 ms 173 sq. ft comprising khasra 
Nos. 885/mm. 890/mln. and 887/mIn. 

situate at Bagh Maghar Mai Srinagar at 
present under the wasidari of Shrf 
Pumesh Chander and other legal heirs of 
late Dewan Bishan Das which Is required 
for public purpose namely, for develop- 
ment of the city and proper planning of 
buildings be resumed. 

The Dy. Commr Sringar will get the 
evaluation of the superstructures eta If 
any standing on the land In question made 
by the Chief Engineer P. W. D after 
having it notified to the parties as re- 
quired under rules”. 

It may be pertinent to note that 
whereas under the previous Government 
orders the public purpose was construc- 
tion of tonga and Lorry stands, under the 
later Government order the public purpose 
mentioned was the development of the 
city and proper planning of buildings. 
Under this order the Dy. Commr. was 
directed to get the evaluation of the 
buildings constructed by the lessees made 
and compensation to be paid to the par- 
ties in accordance with rules. Previous 
to this government order there is ano- 
ther letter at page 39 of the file from the 
Dy, Commr Srinagar to the Dy. Commr. 
Jammu enclosing some notices for ser- 
vice on the persons indicated in the 
notices This letter runs thus — 

"Herewith I am sending you three 
notices for service on the person Indicat- 
ed in each notice. Government arc very 
eager to take over the land whose lease 
has been resumed some time back, l 


Ehall feel personally grateful if proper ser- 
vice of the notices Is arranged.” 

Sd/Noor Mohd, 

D C. Snnagar. 

15. The notices which were issued 
pursuant to this letter were notices re- 
garding the assessments made by the 
Divisional Engineer. 

16. It appears that the lessees accepted 
the notices and filed an appeal as requir- 
ed under the rules to the Chief Engineer 
where they challenged the assessment as 
also the resumption of the land on the 
ground that no public purpose was In- 
volved. This appeal was filed under the 
rules framed under the Land Grants Act 
of 1960, Le. under para 7 of the rules 
framed under the Act. The appeal was 
rejected on 6-12-1963 By virtue of letter 
No 25937 40 dated 6-12-63 Dewan Pamesh 
Chandra heir of D. Bishan Das was in- 
formed of the rejection. 

17. We have already pointed out that 
the lease In the present case was not 
governed by the rules made under the 
Land Grants Act, yet it appears that both 
the parties were suffering from a mistaken 
Impression of law that the new rules 
governed even the present leases Thus 
any compensation fixed under the new 
rules would have no legal force and would 
not legally bind the vendor of the peti- 
tioner. Since however, the compensation 
assessed was not done in accordance with 
para 21 of the old rules, which rules alone 
would apply to the lessees in the Instant 
case the legal position would be that such 
a compensation would be destitute of any 
legal effect. 

18. It would again appear from a 

perusal of the said Government file that 
although the Chief Engineer rejected the 
appeal of the lessees regarding the com- 
pensation assessed by the Div. Engineer 
yet no action was taken by the concerned 
authorities to pay the amount of com- 
pensation to the lessees. A letter from 
the Dy. Commr. to the Chief Engineer 
R. and B. dated 10-3-64 reminds the 
Chief Engineer that the amount of com- 
pensation assessed may be arranged so 
that payment may be made and posses- 
sion of the premises taken by the Dy. 
Commr in order to be handed over to the 
P. W. Department. ' 

19. Wh3e the correspondence between 
the Dy Commr. and the other depart- 
ment was still continuing for payment of 
compensation, composite notice under 
Sections 4 and 5 of the Jammu and 
Kashmir Public Premises (Eviction of 
Unauthorized Occupants) Act, 1959, (here- 
in to be referred to as the old Act) were 
served on the tenants on 19-6-1963 Ac- 
cording to the petitioners these notices 
were not served on the lessees but were 
merelv served on the tenants who fihp 
objections thereto before the estate oin- 



1969 Wall Mohd. v. Administrator Municipality (FB) [Prs. 19-24] 3 . & K. 93 


cer. Thereafter the matter was complete- 
ly dropped and no steps either to pay com- 
pensation to the lessees or to acquire the 
lands or to follow the proceedings under 
the old Act to their logical conclusion 
took place. No reasonable explanation has 
been given by the AddL Advocate General 
for this silence for a long time on the 
part of the Government or its officers. 
The only reasonable inference that can 
be drawn from such a long and unex- 
plained silence is that the Government on 
second thought did not want to pursue the 
matter. 

20. After a silence of about five years 
we find the respondents rising from their 
deep slumber one fine morning on 5-1- 
1968 when an order of eviction under the 
old Act was actually passed. The order 
is annexure 'E’ and runs as follows: — • 

"Whereas there are sufficient reasons 
to believe that a portion of Government 
land comprising Khasra No. 885 min 
situate in Estate Narsingarh Srinagar is 
under the unauthorized occupation of Shri 
H. Abdul Salam S/o Ismail Shah 
Shargari, and 

Whereas under the provision of S. 6 of 
the Land Grants Act, 1960 the J. and K. 
Public Premises Eviction of Unauthorized 
Occupants Act, 1959, is applicable and a 
notice under Section 4 of the said Act 
was served on the unlawful occupants in 
the manner prescribed and 

Whereas the unauthorized occupant has 
failed to produce any genuine cause or 
any proof of evidence in justification of 
the occupation of the aforesaid premises 
in response to the notice lawfully, issued 
to him; and s 

Now in exercise of the powers confer- 
red upon me under S. 5 of the Public 
Premises Eviction of Unauthorized Oc- 
cupants Act of 1959, L L. S. Tatud. IAS. 
Dy. Commr. Estates Officer being satis- 
led that the public premises indicated 
above are in unauthorized occupation 
hereby order eviction of the aforemen- 
tioned unauthorized occupants from the 
said premises. 

A copy of this order be affixed on the 
outer door or at some other conspicuous 
part of the public premises unauthorisedly 
occupied”. 

21. The order, according to the peti- 
tioners, was pasted on the electric pole 
outside the premises. According to the 
allegations made by the petitioners this 
notice was actually dated 8-1-1968 but it 
was ante dated to 5-1-1968 in order to 
show that some time was given to the 
petitioner to vacate the land. It is also 
common ground that on 5-1-1968 a devas- 
tating fire broke out in the Municipal 
buildings which are adjacent to these 
buildings, as a result of which a huge 
portion of the Municipal buildings 
was burnt down to ashes. The peti- 


tioners allege that since the land 
has been resumed by the Govern- 
ment for __ purposes of building fiats for 
the Municipality, the Municipality thought 
it a fit occasion to grab the lands, since 
its own buildings were gutted, and acting 
in collusion with the first respondent 
Estate _ Officer the Administrator of the 
Municipality got a notice issued to the 
petitioner under Ss. 4 and 5 of the old 
Act, while the Administrator Municipality 
himself issued a notice on 9-1-1968 under 
Section 129 _ of the Municipal Act direct- 
ing the petitioners to remove the build- 
ings as they were in a dangerous condi- 
tion. Under the notices the petitioners 
were given only 24 hours time to demol- 
lish the buildings and as they failed to 
comply with the said notices the Adminis- 
trator and the Dy. Commr. employed 500 
people and got a major portion of the 
buildings demolished on 11-1-1968. The 
petitioners moved this Court in vacation 
and obtained a stay order as a result of 
which a portion of the buildings could 
not be demolished and the nefarious 
object of the first two respondents could 
not be achieved. 

22. The petitioners further contend 
that after issuing orders under Ss. 4 and 
5 of the old Act and after having demoli- 
shed a major portion of the buildings of 
the petitioners, a formal order dated 16-2- 
1968 was passed by the Dy. Commissioner 
transferring the premises to the Munici- 
pality. On the basis of these facts a large 
number of contentions have been raised 
before us by the learned counsel for the 
petitioners. 

23. In the first place Mr. Ashok Sen 
appearing for the petitioner submitted 
that even if the old Act was a valid 
piece of legislation, the petitioners were 
not unauthorized occupants as defined in 
Sec. 2 (a) of the Act. We have referred 
to the Jammu and Kashmir (Public Pre- 
mises Eviction of Unauthorised Occu- 
pants) Act, 1959, as the old Act. For 
purposes of brevity, we shall refer to the 
Jammu and Kashmir Public Premises 
Eviction of (Unauthorized Occupants) 
Ordinance as the ordinance and the J. and 
K. Public Premises (Eviction of Unauth- 
orized Occupants) amended Act as the 
amended Act. 

24. Section 2 (a) of the old Act rims 
as follows: — 

'Unauthorized occupation’ in relation to 
any public premises means the occupation 
by any person of the public premises 
without authority for such occupation and 
includes the continuance in occupation by 
any person of the public premises after 
the authority (whether by way of grant 
or any other mode of transfer) under 
which he was allowed to occupy the 
premises has expired or has been deter- 
mined by any reason whatsoever.” 
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25. It was contended by the counsel for 
the petitioners that as the vendors of the 
petitioners had legal right to continue in 
possession until they were paid compensa- 
tion for the land sought to be resumed by 
the Government, their possession could 
not be said to be unlawful so as to come 
within the mischief of unauthorized oc- 
cupants as defined In the old Act. In our 
opinion the contention is well founded 
and must prevail It would appear from 
Rule 21 quoted in an earlier part of this 
judgment as also from para 7 of the rules 
framed under the Land Grants Act of 
I960 that possession from a lessee can be 
taken only after he is paid compensation 
and not before that. In these circum- 
stances. therefore So long as the lessee 
is not paid the compensation, his posses- 
sion continues to be perfectly lawful and 
he cannot be evicted under the Act. 

26. The AddL Advocate General drew 
our attenion to the last portion of the 
words 'has been determined for any 
reason whatsoever”. This, In our opinion, 
would not help the respondents because 
the rule requires that resumption of land 
would be a completed act only when com- 
pensation Is paid to the lessee and posses- 
sion is taken over. In the instant case it 
cannot be said that the lease had been 
completely determined as contemplated 
by Section 2 (e) of the Act unless the 
lessees were paid actual compensation. It 
is somewhat curious to find in the instant 
case that the very authority which has 
later issued notices under Sections 4 and 
5 of the old Act had on previous occasions 
stressed the fact that Possession from the 
lessees could not be taken over unless 
compensation was paid. The said autho- 
rity namely the Dy. Connor was also 
aware, as would appear from the corres- 
pondence detailed above, that the com- 
pensation of Rs. 1,39,260 though assessed 
and upheld by the Chief Engineer was 
not yet paid to the petitioners and not 
even the funds for payment of this 
amount were made available despite re- 
peated requests. In spite of having know- 
ledge of all these facts, the same autho- 
rity chose to issue notices under Section 4 
of the Act in the year 1963 and then 
followed it up by Issuing orders under 
Section 5 directing eviction of the lessees 
knowing full well that compensation had 
not been paid. In this view of the matter 
the act of the Estate Officer (Dy Commis- 
Kioner) in proceeding against the peti- 
tioners or their vendors under the provi- 
sions of the old Act cannot be held to be 
bona fide. At any rate in view of the 
legal position mentioned above namely 
that the petitioners* vendors not being un- 
authorized occupants, the Act had no ap- 
plication and therefore, any notice issued 
under Section 4 or any order passed 
under Section 5 of the Old Act was com- 
pletely without Jurisdiction. 


27. It was next contended that since 
po action was taken for more than 4 
years and a half after the issue of notice 
dated 19-6-1963, the notice must in law 
be deemed to have spent itself since no 
proceedings were taken within a reason- 
able time of the giving of the notice. In 
support of this argument reliance was 
placed on Craies on Statute Law where- 
in the learned author relying on (1884] 
9 App Cas 480, 489 observes as fol- 
lows: — 

"Powers conferred by Act of Parlia- 
ment must, as a general rule, be exercis- 
ed within a reasonable time after notice 
has been given to the persons whose pro- 
perty will be affected by their exercise 
otherwise the notice will be liable to be 
treated as being no longer effective 
Where powers are given to take lands 
compulsorily for the execution of works 
the exerase of powers must be bona fide 
commenced within the time limited for 
the completion of the works,” 

In the Instant case It would appear 
that the Government right from the 
year 1957 was very anxious that the 
land should be resumed for various 
purposes and that compensation should 
be paid to the lessees Somehow or 
the other no action was taken in the 
matter till January 1960 from which 
the only Inference that one can draw 
would be that the Government never 
Intended to treat the notices Issued 
under its direction to be effective any 
longer. On this ground therefore the 
first notice issued under Ss 4 & 5 must 
be held to have spent Its force and if 
proceedings were to be taken against 
the petitioners under the old Act, then 
a fresh notice under S 4 should have 
been Issued before passing an eviction 
order under S. 5 of the Act As this 
Was not done, the order of eviction 
purported to have been passed on 5-1-83 
Is clearly void. Furthermore, even the 
order under S. 5 does not disclose any 
reason why eviction is being ordered 
cor does it show that the Estate offi- 
cer had applied his mind to the objec- 
tions raised by the tenants of the peti- 
tioners. The order of eviction mere- 
ly quotes the language of S, 4 and 
does not show In what way and how 
the Estate Officer wag satisfied that the 
petitioners were unlawful occupants so 
as to be ejected. The AddL Advocate 
General repelled this argument on 
the ground that ii the order under S 5 
was erroenous then the petitioners ehould 
have filed an appeal before the Dis- 
trict Judge under S 9 of the old Act 
Instead of coming in writ before this 
court 

28. This argument therefore brings 
us to a consideration of the next important 
questio n raised by Mr. Sen namely that 
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Section 5 of the old Act is itself ultra 
Tires as being violative of Art 14 of the 
Constitution of India. In this connection 
reliance was placed on the decision of the 
Supreme Court in AIR 1967 SC 1581 
which has been discussed threadbare by 
us in civil reference No. 4 of 1967 (FB) 
(J and K) Yashpal v. Dy. Commr. Estate 
Officer. At the time when the Full Bench 
pronounced its judgment in that case, the 
old Act had already been amended by 
the Ordinance and this Court was called 
upon to decide the constitutional validity 
of the old Act as amended by the Ordin- 
ance Reading the Full Bench judgment 
it seems to us that there can be no doubt 
that the Court upheld the old Act only 
because by virtue of the amendment the 
old Act had undergone revolutionary 
changes and all the constitutional infirmi- 
ties from which the old Act Buffered were 
removed by the Ordinance. In this con- 
nection the Full Bench in the case of 
Yashpal Civil Ref. No. 4 of 1967 (FB) 
(J. and K.) (Supra) observed as under: 

"It would thus be seen that the ordin- 
ance has substantially amended the exist- 
ing provisions of the principal Act, apart 
from introducing many new provisions. 
Reading the amended Act, we find that 
the entire ambit, scope and complexion 
of the principal Act has been changed. To 
begin with Section 5 which previously 
was couched in a directory form ^has now 
been recast in a mandatory form”. 


Referring to the decision of the 
supreme Court, we observed in the Full 
3ench case (Supra) as follows: — 
"Reading the decision for ourselves, it 
ieems to us that the main ground on 
vhich Section 5 of the Punjab Act was 
truck down by the Supreme Court was 
hat the provisions of Section 5 of that 
l.ct gave a discretion to the Collector to 
lass an order of eviction in' one case and 
lot to do so in another. In other words 
he use of the word 'may 1 in Section 5 
mplied that it was open to the Collector 
;o pass an order of eviction in case or 
me unlawful occupant of Government 
Premises and refuse to evict another at 
lis sweet will. Moreover, the power to 
ivict under Section 5 was purely discre- 
ionary, it was open to the Government 
o proceed against one unlawful occupant 
mder the coercive and drastic machinery 
irovided under the Punjab Act and to 
iroceed against another unlawful oc- 
:upant under the general law m a Civu 
lourt. Thus, Section 5 permitted hostile 
Hiscrimination between two persons siini- - 
arly situate in that there being no. ground 
:or ’ justifying such a discrimination ana 
lence it was held that Section 5 was 
dolative of Art. 14 of the Constitution 
>f India. . , , 

It is true that Section 10 of the Punjab 
kct had ensured finality to the orders 
massed under the Act, but their Lordships 


of the Supreme Court held that the said 
section did not oust the remedy of the 
Government to move the Civil Court for 
ejectment of (those in occupation, of?) 
Government premises. There can be 
no doubt that in the principal Act 
before amendment, the language of Sec- 
tion 5 was identical with that of S. 5 
of the Punjab Act and therefore, S. 5 
of the principal Act was open to 
the same criticism as Section 3 of the 
Punjab Act. In the meanwhile however, 
the ordinance intervened and altered the 
language of Section 5. Section 5 after. 
the amendment is couched in a manda- 
tory form and the Estate Officer has now 
no choice in the matter but has a duty 
to evict the unlawful occupants on being 
satisfied that a case for eviction has been. 

made out ■” 

x x x x x x 
'Tn these circumstances, therefore, it Is 
reasonable to presume that the legislature 
was fully aware of the Supreme Court 
judgment by which S. 5 of the Punjab 
Act had been struck down. Whenever 
the legislature passes a law soon after a 
judicial pronouncement, the intention 
ordinarily is either to amend the said 
pronouncement or to remove any infirmi- 
ty pointed out in judgments of the Courts, 
Thus the Supreme Court had held 
that Section 5 of the Punjab Act 
was ultra vires mainly because the sec- 
tion was couched in a directory form, the 
Government thought it .fit to remove this 
infirmity by substituting the word "shall” 
and accordingly recast the section to re- 
move all possible doubts and infirmities 
so that the legislature may be saved from 
the mischief of Art 14 of the Constitu- 
tion of India. 

X X X X X X 
<It was next contended that like the 
Punjab Act the amended Act does not 
oust the jurisdiction of the Civil Courts 
for the purpose of ejecting an unlawful 
occupant of public premises. The result 
is that even though Section 10 gives some 
sort of finality to orders passed under the 
amended Act, it does not deprive the 
Government from seeking an alternative 
remedy in the Civil Courts, as held by 
their Lordships of the Supreme Court in 
the above noted case while interpreting 
identical provirions of the Punjab Act. 

It was thus argued that as the amended 
Act merely provides an additional re- 
medy, the position is that the Government 
has got two remedies to eject an unlaw- 
ful occupant of Government premises, one 
through the amended Act which is more 
drastic and coercive and the other through 
the -Civil Court .which is liberal and 
lenient, and that the possibility of hostile 
discrimination by the Government with 
respect to one unlawful occupant and 
another cannot be ruled out”. 

x x x xx 
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There Is yet another ground ■which 
furnishes a complete answer to the con- 
tention raised by the appellant Sec- 
tion 9 of the amended Act read with Sec- 
tion 9~A leaves no room for doubt that 
the amended Act clearly intended that 
the only remedy for eviction of an un- 
lawful occupant of public premises should 
be under the summary procedure presc- 
ribed by the amended Act and through 
no other means. The amended Act now 
contains a completely self-contained 
machinery for evicting unlawful oc- 
cupants of public premises and the provi- 
sions of this Act are exhaustive on the 
subject. Furthermore, by providing for 
a reference to the Civil Court under Sec- 
tion 5-A where a pnma facie question of 
title regarding the premises is involved, 
and making the order of the Civil Court 
subject to appeal as being final, the juris- 
diction. of the Civil Court is completely 
ousted," 

Thus, summarizing the Full Bench 
judgment of this Court the position that 
emerges is as follows*- — 

(1) That Section 5 of the old Act suf- 
fered from the same infirmities and was 
subject to the same criticism as Sec. 5 
of the Punjab Act which was also couch- 
ed in the same language as Section 5 of 
the old Act. 

(2) These infirmities were two-fold. In 
(the first place Section 5 being couched in 
a directory form, it invested a discretion 
(m the Estate Officer to evict one unlaw- 
!ful occupant and refuse to evict another 
(at his own sweet will. Secondly the 
(jurisdiction of the Civil Court not being 
(ousted the Government reserved two re- 
Imedies for itself: one through the drastic 
(machinery provided under the Act and 
the other the remedy of the Civil Court 
(The Government could in Its own discre- 
tion choose to proceed against one person 
under the Act and against another in the 
j Civil Court, Such a power was clearly 
(discriminatory and violative of Art 14 
of the Constitution of India as held by 
Jthe Supreme Court (Supra). 

29. There can be no doubt that S. 5 
of the old Act also suffered from these 
infirmities and was. therefore, clearly 
ultra vires, but since these infirmities were 
removed by the Ordinance and later by 
the amended Act, the old Act as amend- 
ed was not struck down by this Court 
The observations of the Full Bench 
quoted above unmistakably point to the 
conclusion that this Court would have 
held Section 5 of the old Act as ultra 
vires, as being violative of Art 14 of the 
Constitution of India had it not been for 
the ordinance which came to Its rescue. 
It was, therefore, rightly contended by 
Mr Sen that since the old Act was ultra 
vires any proceedings taken under the 
said Act were completely without juris- 
diction and must be quashed. 


30. In order to repel this argument, 
the AddL Advocate General made an in- 
teresting submission. He submitted that 
by virtue of S 15 (a) of the Ordinance 
and later of the amended Act all the pro- 
ceedings taken under the old Act had been 
retrospectively validated, and therefore, 
even if the Act was ultra vires at the time 
when it was passed or at the time when 
the order under S. 5 was passed, it wifi 
be deemed to be valid when the matter is 
being considered by us In other words 
the AddL Advocate General took shelter 
under what is known as the Doctrine of 
Eclipse. He drew our attention to 
Seervai’s Constitutional Law wherein the 
learned author at page 167 para 8 17 ob- 
serves as follows — 

"A law which is unconstitutional for 
lack of legislative competence is void ab 
initio, a law which is unconstitutional for 
violation of constitutional limitations is 
unenforceable as long as it continues to 
violate constitutional limitations. Such a 
law whether pre-Co nstituUon or Post- 
Constitution, is not wholly void if it 
violates fundamental rights, it is merely 
eclipsed by the fundamental rights and 
remains as it were in a moribund condi- 
tion as long as the shadow of fundamental 
rights falls upon it When that shadow is 
removed the law begins to operate pro- 
prio vigors from the date of such removal 
unless it is retrospective.” 

The observations of the learned author 
are based on Sundararajnier’s case. AIR. 
1958 SC 468 In our opinion, however, 
the decision of Supreme Court In the 
above noted case is clearly distinguish- 
able and does not apply to the Jacts of the 
present case. Mr. Seervai has tried to 
draw a distinction between a Jaw which 
is unconstitutional lor lack of legislative 
competence and one which is unconstitu- 
tional because It violates some constitu- 
tional limitations or restrictions. The 
learned author has included the chapter 
of fundamental rights also as being in 
the nature of Constitutional limitations. 
With great respect to the learned author, 
we do not agree with him on this part of 
the classification. In AIR 1958 SC 468 
(Supra) their Lordships were not at all 
dealing with fundamental rights but with 
the right of Inter-State sale and were 
construing the provisions of Art 286 of 
the Constitution of India. Article 286, 
CL (2) dearly imposed restrictions on the 
State to impose any tax on sale or pur- 
chase of goods either outside the State or 
in the course of import of the goods into 
or export out of the territory of India. 
The power to impose such restrictions was 
given to Parliament under CL (2) of Arti- 
cle 286 Thus It would appear that under 
the Constitutional provisions there was a 
dear bar to the State legislature In im- 
posing certain restrictions. The Supreme 
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Public Service Commission as Chairman 
gad an official nominee of the Education 
Department of the State; and by the 
Director of Public Instruction, Kerala, 

5* _ The petitioner says that the two 
training schools were established by the 
Diocese primarily for the training of 
teachers to be appointed in the various 
schools run by the Diocese, and that the 
restrictions imposed by the rules in the 
matter of admission of students of their 
choice violate the fundamental right 
guaranteed to the minority under Art. 30 
of the Constitution. 

G. In Sidhrajbhai v. State of Gujarat, 

AIR 1963 SC 540 the Supreme Court 
said: 

"The right established by Article 30 
(1) is a fundamental right declared in 
terms absolute. Unlike the fund am ental 
freedoms guaranteed by Article 19 it is 
not subject to reasonable restrictions. It 
is intended to be a real right for the 
protection of the minorities in the matter 
of setting up of educational institutions 
of their own choice. The right is intend- 
ed to be effective and is not to be whit- 
tled down by so-called regulative mea- 
sures conceived in the interest not of the 
minority _ educational institution, but of 
the public or the nation as a whole. If 
every order which while maintaining the 
formal character of a minority institu- 
tion destroys the power of administration 
is held justiciable because it is in the 
public or national interest, though not 
in its interest as an educational institu- 
tion the right guaranteed by Article 30 
(1) will be but a "teasing illusion”, a 
promise of unreality. Regulations which 
may lawfully be imposed either by legis- 
lative or executive action as a condition 
of receiving grant or of recognition must 
be directed to making the institution 
while retaining its character as a mino- 
rity institution effective as an educational 
institution. Such regulation must satisfy 
a dual test — the test of reasonableness 
and the test that it is regulative of the 
educational character of the institution 
and is conducive to _ making the institu- 
tion an effective vehicle of education for 
the • minority community or other per- 
sons who resort to it.” 

In O. P. No. 927 of 1966, a learned 
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Single Judge has held that these rules 
would contravene Article 30 and granted 
relief to the petitioner there, on that 
basis. But the learned Judge did not 
strike down the rules as he was of opi- 
nion that the rules can be enforced 
against 'minority schools’ in certain cir- 
cumstances. 

8. I am in complete agreement with 
my learned brother in thinking that the 
rules are bad for the reason that they 
impose unreasonable restrictions upon the 
'fundamental right guaranteed by Art. 30 
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± th * Constitution. But, when the rules 
are couched m language wide enough to 
riPb+T * estnctl ?as upon a fundamental 
Pe i“£ £Sxb l e and impermissible, 
T 1 ?*, must be ad mdged void to the 
extent they contravene the fundamental' 

9- ba Romesh Thappar v. State of 
Madras, AIR 1950 SC 124 at p. 129, the 
Supreme Court said: 

"Where a law purports to authorise the 
imposition of restrictions on a fundamen- 
tal nght m language wide enough to 
cover restrictions both within and with- 
out the limits of constitutionally permis- 
. le legislative action effecting such 
ngnt it is not possible to uphold it even 
s °£ ar . as it may be applied within the con- 
stitutional limits, as it is not severable So 
long as the possibility of its being ap- 
Pbed for purposes not sanctioned by the 
Constihition cannot be ruled out, it must 
Pe tteid to be wholly unconstitutional and 
v ° ld - m other words, clause (2) of Arti- 
cle 19 having allowed the imposition of 
restrictions on the freedom of speech and 
expression only in cases where danger to 
public security is involved, an enactment, 
which is capable of being applied to cases 
where no such danger could arise, can- 
not be held to be constitutional and valid 
to any extent.” 

10. Article 13 (2) of the Constitution 
reads: 

"The State shall not make any law 
which takes away or abridges the rights 
conferred by this part and any law made 
in contravention of this clause shall, to 
the extent of the contravention, be void.” 

11 . The question as to what exactly is 
the meaning of the word 'void’ in Arti- 
cle 13 (2) so far as post-Constitution laws 
or rules repugnant to the provisions in 
Part in of the Constitution are con- 
cerned and whether there is a distinction 
between a law which conflicts with the 
limitations on the power of Legislature 
and a law which conflicts with the 
fundamental rights has been the subject- 
matter of decision in several Supreme 
Court cases. In Behram Khurshid v. State 
of Bombay, AIR 1955 SC 123, Verikata- 
rama Aiyar, J., drew a distinction between 
invalidity of a law arising out of lack of 
legislative competence and that arising 
by reason of a check imposed upon the 
Legislature by the provisions contained 
in the Chapter on Fundamental Rights. 

He was of the view that the word 'void’ 
in Article 13 (1) should be construed as 
meaning, in the language of American 
Jurists, 'relatively void’. On the second 
hearing of the case, Mahajan, C. J., 
rejected the distinction between a law 
void for lack of legislative power and a 
law void for violating constitutional 
fetter on the legislative power and said 
all such laws should be taken as obh- 
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terated from the statute book for all In- 
tends and purposes. 

12. In Saghir Ahmad v. State of U. P., 
AIR 1954 SC 728, Mukherjea. J., said that 
a statute void for unconstitutionality is 
dead and cannot be vitalized by a subse- 
quent amendment of the Constitution re- 
moving the constitutional objection but 
must be re-enacted. He further said 
that the Act there under consideration 
violated Article 31 (21 of the Constitution, 
and thus was invalid, and that the doc- 
trine of eclipse cannot be applied to post- 
Constitution laws. 

13. In Ehlkail Naraln v. State of M. P„ 
AIR 1955 SC 781, Das, C. J., after 
referring to the case of Kesha van Madhava 
Menon v. State of Bombay, AIB 1951 
SC 128, said that there Is a distinction 
between a pre-Constitution law and a 
post-Constitution law, that a post-Consti- 
tution lav/ will be void by the express 
provisions of Article 13 (2) of the Consti- 
tution to the extent of such inconsistency. 

14. The question was again considered 
by Venkatarama Aiyar. J„ in M. P. V. 
Sundararamier & Co v. State of Andhra 
Pradesh. AIR 1958 SC 4G8 and he said. 

"Where an enactment is unconstitu- 
tional ip part but valid as to the rest, as- 
suming of course that the two portions are 
severable. It cannot be held to have been 
wiped out of the statute book as it admit- 
tedly must remain there for the purpose 
of enforcement of the valid portion there- 
of, and being on the statute book, even 
that portion which is unenforceable on 
the ground that it Is unconstitutional will 
operate proprio vigore when the Consti- 
. tutlonal bar fa removed, and there fa no 
need tor a fresh legislation.” 

1 15. In Deepchand v. State of U. P., 

' AIR 1959 SC 648. Subba Rao. J„ (as he 
then was) who delivered the majority 
ludgment adverted to the distinction be- 
tween these two categories of laws and 
said that there is really no distinction 
between the two, and that although both 
will be void, a pre-Constitution law sub- 
sists except to the extent of its Inconsis- 
tency with the provisions of Part III, 
whereas no Post-Constitution law can be 
made contravening the provisions of Part 
I1L and therefore, the law to that extent, 
though made, is a nullity from its In- 
ception. 

16. In Mahendra Lai v. State of U. P„ 
AIR 1963 SC 1019 Wanchoo J (as he then 
was) said on behalf of the Court that the 
doctrine of eclipse must be confined to 
pre-Constitution laws, and that a post- 
Constitution law void for violating the 
provisions in the Chapter on Fundamen- 
tal Rights was void from it3 Inception, 
and is not revived by an amendment of 
the Constitution removing the ground 
which brought about the voidness. 

If, I think, in the light of these later 
decisions of the Supreme Court It must 
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be held that these rules are void to 
the extent of their contravention of. 
the fundamental right under Art 30. 
There is, therefore, no question of their 
being enforced as against educational 
Institutions established and administered 
by a minority based on religion or lan- 
guage under any circu m stance. When I 
say that those rules are void, to the ex- 
tent they contravene Art. 30, I must not 
be understood as saying that they have 
no effect at all. For, long ago. Chief 
Justice Hughes of U. S Supreme Court 
said in Chicot County Drainage Dish v. 
Baxter State Bank, (1939) 308 US 371 
(374) = 84 L Ed 329 (332-333): 

"The Courts below have proceeded on 
the theory that the Act of Congress, hav- 
ing been found to be unconstitutional, 
was not a law, that It was inoperative, 
conferring no rights and imposing no 
duties, and hence affording no basis for 

the challenged decree It is 

quite clear, however, that such broad 
statements as to the effect of a deter- 
mination of unconstitutionality, must be 
taken with qualifications. The actual ex- 
istence of a statute, prior to such a deter- 
mination, is an operative fact and may 
have consequences which cannot justly 
be Ignored. The past cannot always 
be erased by a new Judicial declaration. 
The effect of the subsequent ruling as to 
invalidity may have to be considered in 
various aspects, ■ — with respect to parti- 
cular relations, individual and corporate, 
and particular conduct, private and offi- 
cial Questions of rights claimed to have 
become vested, of status, of prior deter- 
minations deemed to have finality and 
acted upon accordingly, of public policy 
In the light of the nature both of the 
statute and of Its previous application, 
demand examination. These questions 
are Rmong the most difficult of those 
which have engaged the attention of 
Courts, State and Federal, and It fa mani- 
fest from numerous decisions that an all 
Inclusive statement of a principle of ab- 
solute retroactive Invalidity cannot be 
justified". 

This fa the real basis of the doctrine of 
prospective overruling (see the decision In 
Linkletter v. Walker, (1965) 381 US 618- 
14 L Ed 2d 601 as also the ruling !n 
Golak Nath v. State of Punjab, AIR 1967 
SC 1643 The anomaly inherent in the 
co m promise between the Blackstonlan 
theory of Courts as only discoverers of 
the law and theory of J. C. Gray end 
other of Courts as its makers could have 
been avoided. If we had adopted the more 
realistic approach, namely, that declara- 
tion of nullity fa constitutive act. with re- 
trospective effect In appropriate cases, and 
not a declaratory function. 

"The decision made by the competent 
authority that something that presents it-' 
self as a norm fa null ab tmtin because IS 
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fulfils the conditions of nullity deter- 
mined by the legal order, is a constitutive 
act, it has a definite legal effect: without 
and prior to this act the phenomenon in 
question cannot be considered to be 'null’. 
Hence the decision is not "declaratory”, 
that is to say, it is not, as it presents it- 
self, a declaration of nullity; it is a true 
annulment, an annulment with retroac- 
tive force. There must be something legal- 
ly existing to which this decision refers. 
Hence, the phenomenon in question can- 
not be something null ab initio, that is to 
say, legally nothing. It has to be con- 
sidered as a norm annulled with retroac- 
tive force by the decision declaring it 
null ab initio. Just as everything King 
Midas touched turned into gold, every- 
thing to which the law refers becomes 
law, i.e., something legally existing. The 
case of absolute nullity iies beyond the 
law”. (See 'General Theory of Law and 
State’ by Hans Kelsen page 161). 

18. I do not think that it is part of the 
function of a Court to strike down and 
expunge a law from the statute book, 
especially in a case like this, where the 
rules will apply to other educational in- 
stitutions not run by the minorities 
visualised in Art 30, 

19. The respondent contended that the 
fundamental right has been waived by 
its non-assertion by the minority in that 
they submitted to the enforcement of the 
rules in the past without protest In 
Support of this contention, counsel for the 
respondent has referred me to the ruling 
of the Supreme Court in Basheswar Nath 
V. L T. Commissioner, Delhi and Rajas- 
than, AIR 1959 SC 149. Diverse views 
have been expressed by the learned 
Judges who participated in the decision 
of that case. The majority view is that 
the right conferred by Art 14 of the Con- 
stitution cannot be waived by a person as 
the Article is said to be an admonition to 
the State and enacted as a matter of 
public policy although the ultimate bene- 
ficiaries are persons. The view of S. K. 
Das, J. and Subha Rao J. is that no 
fundamental right can be waived. Mr. 
H. M. Seervai in his 'Constitutional Law 
of India’ has elaborately dealt with the 
question (see page 173) and he summari- 
ses his view as follows: 

"It is submitted that the correct line of 
enquiry as regards the waiver of funda- 
mental rights is to aslc (1) is any person 
under an obligation to assert his funda- 
mental rights against their violation by 
the State? (2) if not, is any authority ap- 
pointed by the Constitution to vindicate 
those rights on his behalf against his 
will? (3) if not, should he not be free to 
make the best arrangement for himself 
In face of such violation? It is obvious 
that there is no obligation, laid on a per- 


son to assert his fundamental rights 
against their violation by the State, and 
equally obvious that no authority has 
been appointed to vindicate those rights 
on his b shall If so, it is submitted, ad- 
apting the language of the U. S. Supreme 
Court, that public policy is not so incon- 
sistent as to leave it open to a person not 
to assert his fundamental rights at all and 
yet prevent him from securing such miti- 
gation of the violation as he considers 
satisfactory. Again, if the law can inter- 
pose public policy between a person and 
the waiver by him of his fundamental 
rights, it must have effective power to do 
so if he decides not to assert them at alL 
But we know that there is not such in- 
terposition in the last-mentioned case; 
therefore, there should be no such inter- 
position in the case of waiver”. (See 
page 183 of 'Constitutional Law of India’ 
by H. M. Seervai). 

I am not sure whether any generalisa- 
tion upon a matter like this would be 
wise. Take for instance, the fundamental 
right guaranteed under Art 23 of the 
Constitution of India. It is a paradox 
that a freeman is not allowed to be . a 
slave. Ex hypothesi freedom implies the 
freedom to barter it away. Although 
that is logical, no free society proceeds 
on that basis. A contract by a freeman 
to become a slave is against public policy 
and will not be enforced. And what is 
waiver, except an agreement to abandon 
a light to be implied from conduct and 
attendant circumstances? If an agreement 
cannot be valid, as it will be against 
public policy, how can there be a waiver? 
Can involuntary servitude resulting from 
an agreement be defended by the master 
for ike reason that the slave has waived 
his right to he a free man by an agree- 
ment, which though invalid in law, is 
operative as waiver? I do not pause to 
consider whether waiver requires consi- 
deration in all cases as it is not relevant 
to the present argument. Chief Justice 
Hughes said for the Court in A. Bailey v. 
State of Alabama. (1910) 219 US 219 = 
55 Law Ed 191 at p. 202 that involuntary 
servitude can stem from a contract. 

"Peonage is sometimes classified as 
voluntary or involuntary, but this implies 
amply a difference in the mode of origin, 
but none in the character of the servi- 
tude. The one exists where the debtor 
voluntarily contracts to enter the service 
of his creditor. The other is forced upon 
the debtor by some provision of law. 
But peonage, however, created, is com- 
pulsory service, involuntary servitude”. 
(See also the decision in Kadar v, Muthu- 
koya, AIR 1962 Kerala 138). 

The fundamental right under Art. 30 
Is that of a plurality of persons as a unit, 
nr if i may say so, of a community of 
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persons necessarily fluctuating and waiver 
m eans the voluntary relinquishment of a 
known right It may be difficult to Infer 
a waiver from the conduct of the mem- 
bers of a fluctuating body. Can the pre- 
sent members of a minority community 
barter away the right under Art_ 30 so 
as to bind the future members of it as a 
unit? In other words, can the conduct 
of the present generation affect the fun- 
damental right of the minority community 
In the future? The fundamental right is 
of the living generation. The dead can- 
not waive the right of the living genera- 
tion unless there be a succession. I doubt 
whether the future members of a mino- 
rity community as a unit, derive the 
fundamental right under Art. 30 from its 
dead members by succession or by in- 
heritance. However, I need not venture 
a final opinion on this point. Suffice it 
for the purpose of this case to sav that 
there is no allegation or proof that die 
petitioner or the minority community 
which he represents was aware that these 
rules are violative of its fundamental 
right under Art, 30 In order that a plea 
of waiver may succeed, it must be proved 
that the person or persons was or were 
aware of the right waived and then deli- 
berately abandoned it It is not sufficient 
to show that he or they failed to exercise 
the nght The Supreme Court In Re 
Kerala Education Bill, 1957, 1953 Ker LT 
465 at p 501 = (AIR 1958 SC 956 at 
p 9851 said that "there can be no ques- 
tion of the loss of a fundamental right 
merely by the non-exercise of it”. The 
petitioner has said in the affidavit that 
'' the minority was not aware of the right 
j to resist the enforcement of these rules 
' and that has not been controverted in the 
counter. I cannot infer a waiver of the 
fundamental right from the facts and 
circumstances of the case. 

29. I hold that Rules 6, 7 and 8 of 
Chapter XXV of the Kerala Education 
Rules are void to the extent they con- 
travene the fundamental right of the 
minority to establish and administer edu- 
cational institutions of their choice and 
restrain the respondent from enforcing 
these rules as against the schools in ques- 
tion. 

21. The writ petition Is allowed, but 
in the circumstances without any order 
as to costs. 

DVT/D.V.C. Petition allowed. 
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K. K. MATHEW J 
(on difference of opinion between 
T. C RAGHAVAN AND M. U. 

ISAAC, JJ.) 

Commissioner of Income-tax, Kerala, 
Emakulam, Applicant v. Travancore 
Sugars and Chemicals Ltd, Pulikeezh, 
Tiruvalla, Respondent. 

(On remand in C. A. No. 324 of 1965, 
D/-20-9-1966, of Supreme Court reported 
in AIR 1967 SC 477), Income-tax Refer- 
red Case No. 16 of 1962, D/-5-4-1968 

Income-tax Act (1922), S. 10 (2) (xv) — 
Allowable deduction — Formation of as- 
sess ec company by taking over State con- 
cerns — By agreement. State to be given 
10 P. C. of net profits every year — Net 
profits to mean amounts for which ns- 
sessee’s audited profits in any year are 
assessed to income-tax — Amount paid to 
State held allowable deduction. 

The assessee was a limited company 
Incorporated under the Travancore Com- 
panies Regulation and was carrying on 
the business of manufacturing sugar. II 
also ran a distillery and a tincture fac- 
tory. The assessee- company was floated 
with a view to take over the business 
assets of a company called Travancore 
Sugar Mills Ltd., which was being wound 
up and in which the State Government 
held the largest number of shares, the 
Government Distillery at Nagercoil and 
the business assets of the Government 
Tincture Factory at Trivandrum. An 
agreement was entered into between the 
Government of Travancore and the pro- 
moters of the assessee-company under 
which the assets of all the three con- 
cerns were agreed to be sold by the Gov- 
ernment of Travancore to the assessee- 
company. Apart from the cash considera- 
tion for the transfer of the assets, CL 7 
of the agreement provided that* "The 
Government shall be entitled to ten per 
centum of the net profits of the company 
In every year. For the purpose of this 
clause net profits means the amount for 
which the company's audited profits in 
any year are assessed to income-tax in 
the State of Travancore”. For the assess- 
ment year 1958-59 the amount payable to 
Government under the aforesaid clause 
came to Rs. 42,480. It was ultimately 
held by the Supreme Court on special 
leave against the answer by the High 
Court upon reference that the amount 
was not capital expenditure but revenue 
payment and sent back the case to the 
High Court for decision of certain ques- 
tions. namely, whether the payment of 
the commission was tantamount to 
diversion of profits by a paramount title, 
whether the transaction should be treat- 
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ed as a joint venture with an agreement 
to share profits between the assesses and 
the Government, and whether the re- 
quirements of S. 10 (2) (xv) had been 
satisfied in this case. When the case came 
before the Division Bench the second 
question was not pressed by the Revenue. 
Raghavan J. answered the other two 
questions in the affirmative and in favour 
of the assessee, whereas Isaac J. answer- 
ed them in the negative and in favour of 
the Revenue. Upon reference to the 
third Judge (Mathew J.) under Sec- 
tion 66-A (1): 

Held (agreeing with Raghavan J.) that 
in computing the real profits of the as- 
sessee here, the payment made to the 
Government had to be deducted. The 
fact that in CL 7, it was said that out of 
the net profits of the company, the Gov- 
ernment would be entitled to 10% would 
not make it a payment out of the real 
profits of the company. There was distinc- 
tion between apparent profit and real 
profit. What was taxed under the Income- 
tax Act was only the profits of the com- 
pany calculated on commercial princi- 
ples. When a trader makes a payment 
which is computed in relation to profits, 
the question that arises is: Does the pay- 
ment represent a mere division of profits 
with another party, or is it an item of ex- 
penditure the amount of which is ascer- 
tained by reference to profits. The pay- 
ment would be allowable in the second 
case, but not in the first. (Para 14) 

Section 10 (2) (xv) requires that the 
expenditure should be wholly and ex- 
clusively laid out for the purpose of the 
business, but not that it should be neces- 
sarily laid out for such purpose. There- 
fore, expenses wholly and exclusively 
laid out for the purpose of trade should, 
subject to the fulfilment of the other con- 
ditions, be allowed under this clause even 
though the outlay is unnecessary or un- 
necessarily large, unless the case falls 
under Section 10 (4A). The further test 
of necessity is, by contrast, imposed under 
Section 4 (3) (vi) and Section 7 (2) (iii). 
In the absence of fraud, the questions 
whether a transaction had the effect of 
diminishing the assessee’s taxable income, 
whether it was a prudent or wise trans- 
action, and whether it was necessary for 
the assessee to enter into that transaction, 
are irrelevant in determining whether 
expenditure relating to that transaction 
‘-should be allowed under Section 12 (2); 
'and the same consideration would apply 
under this clause. The payment in ques- 
tion was an expenditure laid out wholly 
and exclusively for the purpose of the 
business and ascertained with reference 
lo profits and the amount was an allow- 
able deduction. Case law discussed. 

(Paras 18, 39} 
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K. K. MATHEW, J. : — The assessee 
here is a limited company incorporated 
under the Travancore Companies Regula- 
tion and is carrying on the business of 
manufacturing sugar. It also runs a dis- 
tillery and a tincture factory. The as- 
sessee-company was floated with a view 
to take over the business assets of a 
company called Travancore Sugars Ltd., 
which was being wound up and in which 
the State Government held the largest 
number of shares, the Government Dis- 


198 Kcr. [Prs. 7-8T L-T. Ccmmr. v. T. S 
tillery at Nagercoil and the business as- 
sets of the Government Tincture Factory 
at Trivandrum. An agreement was en- 
tered into between the Government of 
Travancore and Sir William W right on 
behalf of Parry & Co Ltd, the promoters 
of the assessee-company Under the 
agreement, the assets of all the three 
concerns were agreed to be sold by the 
Government of Travancore to the ass ess ee- 
Company It Is not necessary to set out 
all the clauses in the agreement. Apart 
from the cash consideration for the trans- 
fer of the assets. CL 7 of the agreement 
provided that 

"the Government shall be entitled to 
twenty per cent of the net profits earned 
by the company m every year subject 
however, to a maximum of Rupees forty- 
thousand per annum, such net profits for 
the purposes of this clause to be ascer- 
tained by deduction of expenditure from 
cross income and also after — 

Ci) provision has been made for depre- 
ciation at not less than the rates of allow- 
ances provided for in the income-tax law 
for the time being in force, and 

(u) payment of the Secretaries and 
Treasurers' remuneration". 

On the 28th January. 1947. CL 7 was sub- 
etetuted by another clause, which reads. 

'The Government shall be entitled to 
ten per centum of the net profits of the 
company in every year Fot the purpose 
of this clause net profits mean the 
amount for which the company’s audited 
profits in any year are assessed to income- 
tax in the State of Travancore.” 

2. For the assessment year 1958-59, 
the corresponding previous year being 1st 
M»v. 1956 to 30th April 1957, the amount 
payable to Government under the afore- 
said clause came to Rs 42.480 The Ap- 
pellate Assistant Commissioner disallow- 
ed the claim of the assessee for deduc- 
tion of this amount on the ground that 
the clause virtually provided for sharing 
the profits after they came Into existence. 
On appeal by the assessee, the Income- 
tax Appellate Tribunal held that the case 
will come within the principle of the 
decision in British Sugar Manufacturers, 
Ltd v Harris (Inspector of Taxes), 1939- 
7 ITR 101 and that the payment was an 
expenditure made to earn the profits of 
the business and not an expenditure paid 
out of the earned profits, and allowed the 
appeaL At the instance of the Depart- 
ment, the Tribunal referred the follow- 
ing auestion fo the High Court; 

"Whether on the facts and in the cir- 
cumstances of the case, the payment of 
Rs 42.480 by the assessee to the Travan- 
core Government under the agreements 
dated 18-5-1937 and 28-1-1947 was allow- 
able under Section 10 of the Income-tax 
Act?” 

3 . This Court held that the payment 
of the aforesaid amount constituted capi- 
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tal expenditure and was not an allowable 
deduction under Section 10 (2) (xv) of 
the Income-tax Act. Against this judg- 
ment. an appeal was preferred by special 
leave to the Supreme Court The 
Supreme Court held that the amount b 
not capital expenditure but revenue pay- 
ment and sent back the case to this Court 
for decision of certain questions namely, 
whether the payment of the commission 
is tantamount to diversion of profits by a 
paramount title’, whether the transaction 
should be treated as a Joint venture with 
an. agreement to share profits’ between 
the assessee and the Government, and 
whether the requirements of Section 10 
(2) (xv) have been satisfied in this case’. 

4. When the case came before the 
Division Bench the question whether the 
transaction ehould be treated as a joint 
venture with an agreement to share the 
profits between the assessee and the Gov- 
ernment was not pressed by the Revenue, 
Raghavan J. answered the other two 
questions In the affirmative and In favour 
of the assessee, whereas Isaac J. answered 
them in the negative and In favour of the 
Revenue. 

5. So. the two questions which require 
consideration are: (1) whether payment 
of the amount Is a diversion of profits 
before they reached the assessee by an x 
overriding title and (2) whether the i 
amount is an allowable deduction under 
Section 10 (2) (xv) of the Income-tax 
Act. 

G. The Supreme Court has held that 
the payment of the amount was not 
towards purchase price because the un- 
paid purchase price was neither a fixed 
sum nor an amount which could be ascer- 
tained by any method and so it Is not in 
the nature of capital expenditure. 

7 . Whether the payment concerned Is 
a diversion of the profits by a paramount 
title has to be decided keeping in view 
the principle laid down by the Privy 
Council in Bejoy Singh Dudhuria v. Com- 
missioner of Income-tax. BengaL 1933-1 
ITR 135 = (AIR 1933 PC 127) and by 
the Supreme Court in Commissioner of 
Income-tax Bombay, v. Sltaldas Ti rath- 
das. 19 61-41 ITR 367 = (AIR 1961 SC 
728) and Murlidhar Himatstngka v. Com- 
missioner of Income-tax. Calcutta 1969 
62 ITR 323 = (AIR 1967 SC 383). 

8. In 1933-1 ITR 135 =(AIR 1933 PC 
127) the assessee succeeded to the family 
ancestral estate on the death of his t 
father. Subsequently his step-mothert- 
b sought a suit for maintenance against him 
In which a consent decree was made 
directing the assessee to make a monthly 
payment of a fixed sum to his step- 
mother and declaring that the main- 
tenance was a charge on the ancestral 
estate in the hands of the assessee. In 
computing his ir>mtnp. the assessee claim- 
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ed that the amounts paid by him to the 
step-mother under the decree should be 
excluded. It was held by the Judicial 
Committee that the sums paid by the as- 
sesses to Ms step-mother were not 
’income’ of the assessee at all and that the 
decree of the Court by charging the ap- 
pellant’s whole resources with a specific 
.1 payment to his step-mother had to that 
-< extent diverted his income from him and 
had directed it to his step-mother, and 
to that extent what he received for her 
was not his income. At the moment when 
the estate passed on to him there was a 
liability on the estate wMch was not 
quantified and when it was so done by 
the decree of the Court the entirety of 
the estate became, so to speak, charged 
with it and that portion of the income 
payable to the step-mother had to be 
treated as the income of the step-mother 
and not of the assessee. 

9. In 1961-41 ITR 367 = (AIR 1961 SC 
728), the assessee had to pay under a con- 
sent decree a certain amount every year 
to his wife and children by way of sepa- 
rate maintenance. He claimed a deduc- 
tion of the amount from the income and 
relied on the decision of the Privy Coun- 
cil in 1933-1 ELR 135=(AIR 1933 PC 127), 
Hidayatullah J„ as he then was, said: — 
. w "In our opinion, the true test is whe- 
£V ther the amount sought to be deducted, 
in truth, never reached the assessee as 
his income. Obligations, no doubt, there 
are in every case, but it is the nature of 
the obligation which is the decisive fact. 
There is a difference between an amount 
wMch a person is obliged to apply out of 
his income and an amount which by the 
nature of the obligation cannot he said 
to be a part of the income of the assessee. 
Where by the obligation income is divert- 
ed before it reaches the assessee, it is 
deductible; but where the income is re- 
quired to be applied to discharge an obli- 
gation after such income reaches the as- 
sessee, the same consequence, in law, 
does not follow”. 

The maintenance paid by SItaldas 
Tirathdas to his wife and children under 
the consent decree was an obligation he 
had to discharge from out of his income 
while the maintenance paid by Raja 
Bejoy Singh to his step-mother was a 
diversion before it became income in his 
hands. The difficulty in drawing the line 
between the two types of cases is illus- 
trated by the decision of the Supreme 
•jV* 1 -Court in' 1966-62 ITR 323 = (AIR 1967 SC 
-wv 383). In that case M. H. was a partner 
in firm A and he entered into a sub- 
partnership with his sons and grandson 
in firm B, under which his share of the 
profit and loss in firm A was to belong 
to firm B. The question arose whether 
the share of profit of M. H. in Form A 
had to be assessed in his individual name 
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or to be included in the assessment of 
firm B. The Supreme Court held that 
by an overriding obligation, namely, the 
formation of the sub-partnersMp agree- 
ment, the profit became the income of 
firm B, though it passed through the 
hands of M. H. 

10. Let us look at the nature of the 
obligation in this case. The obligation to 
pay the amount arose out of an agreement, 
which is part and parcel of the agree- 
ment under which the assessee became 
entitled to the assets of the three con- 
cerns. Although the payment of the 
amount is not part of the consideration 
for the purchase of the three concerns, it 
is a payment which the assessee has 
agreed to make. It might be remember- 
ed that in addition to selling the assets 
of the three concerns, the Government 
undertook the obligations enumerated in 
CIs. 4 (b) and (c) and CL 5 (c) of the 
agreement (See Annexure A). And the 
Government could have enforced by ac- 
tion the payment in case the assessee re- 
fused to pay. It is said that by the clause 
in question, there is no diversion of the 
profits of the assessee but only an appli- 
cation of a part of the profits, that the 
profits are earned by the assessee and then 
a percentage of it paid over by the asses- 
see to the Government. Reliance was 
placed on the observations of Lord 
Macmillan in Pondicherry Railway Co. 
Ltd. v. Commissioner of Income-tax, 
Madras, AIR 1931 PC 165, to support the 
contention. In that case, the assessee- 
company. incorporated in the United 
Kingdom, obtained a concession for con- 
structing a railway in the territories of 
Pondicherry. The assessee-company was 
to pay to the French Government half of 
its net profits. The French Government 
on its part gave land on wMch the Rail- 
way was to be built free of charge and 
also agreed to pay a subsidy. The 
question for decision was whether the 
monies paid by the assessee-company to 
the French Government were allowable 
deductions under the provision corres- 
ponding to Section 10 (2) (xv). Lord Mac- 
millan observed at page 170: — 

"A payment out of profits and 
conditional on profits being earned cannot 
accurately be described as a payment 
made to earn profits. It assumes that 
profits have first come into existence. 
But profits on their coming into existence 
attract tax at that point and the revenue 
Is not concerned with the subsequent ap- 
plication of the profits.” 

But these observations have_ been ex- 
plained in later cases. In Union Cold 
Storage Co. Ltd. v. Adamson, (1931) 16 
Tax Cas 293 the assessee leased lands and 
premises abroad reserving- a rent of 
S9.60.000. It was provided in that deed 
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that If at the end of the fi n a n cial year it 
was found that after providing for the 
rent the result of the company’s opera- 
tions was insufficient to pay interest or 
charges and debentures etc. the rent for 
the year was to be abated to the extent of 
the deficiency In computing its profits the 
assessee-company claimed deduction of the 
rent paid in the two respective years. 
They were held not payable out of the 
profits or gains and were allowable 
deductions Rowlatt J said that the sum 
which was to be paid by the company 
was a recompense in respect of posses- 
sion and use of the premises abroad and 
the company had entered into some 
liabilities by way of payment for their 
premises and that payment was an out- 
going of the business which has to be 
provided for and allowed before profits 
of the business could be ascertained In 
the House of Lords, Lord Macmillan 
distinguished the Pondicherry Railway 
Co case, AIR 1931 PC 165 by saying that 
In that case the ascer tainm ent of profits 
preceded the coming into operation of 
the obligation to pay and when profits 
had been ascertained the obligation was 
to make over half thereof to the French 
Government Dealing with the passage 
above referred to. Lord Macmillan said 
at pages 331-332. 

" .. I was dealing with a case In 

which the obligation was, first of all to 
ascertain the profits in a prescribed 
maimer, after providing for all outlays 
incurred in earning them, and then to 
divide them. Here the question Is whether 
or not a deduction for rent has to be 
made in ascertaining the profits, and the 
question is not one of the distribution 
of profits at alL” 

11. The same question was considered 
In Vithaldas Thakordas & Co v. 
Commissioner of Income-tax. Bombay, 
1946-14 ITR 822 = (AIR 1947 Bom 302). 
There, the facts were; After the death 
of V, who had during his lifetime carried 
on in Ws own name a bullion business, the 
assessee. a firm of partners, entered into 
an arrangement with the widow of V 
for the use of Vs name for their bullion 
business. Under the arrangement, In 
consideration of the widow having agreed 
to allow the partners to use the name 
of V, for the purpose of the partnership 
business the partners agreed to pay her 
out of the net profits of the business in 
the first instance an amount equivalent 
to two annas in the rupee of the net 
profits. The partners also agreed that 
neither she nor the estate of V would 
be liable for the debts or losses of the 
partnership and that she would not be 
deemed a partner in the business. The 
partnership deed provided that after 
payment of the aforesaid amount to the 
widow, the balance of the net profits was 
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to be divided between the partners in cer- 
tain proportions. No term was fixed for 
the duration of the Use of the goodwill. In 
the accounting year the assess ees made 
a net profit of Rs. 40,470 and the widow 
was paid Rs. 5,059, being hex chare of 
the. profits. 

In considering the question whether 
the amount was an allowable deduction, 
the Court said; 

"Therefore, in every case the Court 
has got to consider what are the real 
profits of the assessee and what are the 
apparent profits. It is only the real 
profits that attract the tax; and even 
though the language used m the material 
documents may be "net profits”, the 
Court must look to the substance of the 
transaction and not the form. In this 
case the two documents I have referred 
to provide that Bai Tarabal has got to be 
paid two annas in the rupee of the "net 
profits”. But the two annas in the rupee 
have to be paid for the use of the good- 
will which is essential for the carrying 
on of the business. Therefore first the 
apparent profits of the partnership are 
ascertained and two annas in the rupee 
are paid out to Bai Tarabai out of those 
profits, and after those payments are 
made, the real profits ' are ascertained 
which attract the tax; and it is these real ) 
profits that are distributed among the 1 
partners in the proportion laid down In 
the partnership agreement, making up 
what Is described as a unit of 14 annas.” 

The observations of Lord Macmillan In 
Pondicherry Railway Co case, AIR 1931 
PC 165 were considered in 1939-7 ITR 101. 
In that case a company carrying on a 
man u f acturing business agreed with two 
other companies to pay them a stated 
percentage of its net profits. "Net pro- 
fits” were to be ascertained after pay- 
ment of all expenses of the company and 
after providing for interest on debentures 
but before making any provisions for 
depreciation. The Court of Appeal held 
that in computing its profits for the pur- 
poses of income-tax, the company was en- 
titled to deduct the sums so paid as being 
"money wholly and exclusively laid out or 
expended for the purposes of the trade”. 
Lord Greene, the Master of Rolls, point- 
ed out that "net profits” were to be arriv- 
ed at upon a conventional basis, not th e 
basis upon which the company would 
ascertain its profits for commercial pur- 
poses or the basis upon which it would 
ascertain its profits for Income-tax pur-iL: 
poses and the percentage was to be paid* 
out of these conventional profits and not 
out of the profits which were liable to 
tax. 

Dealing with the Pondicherry Railway 
Co case. AIR 1931 PC 165 the learned 
Master of the Rolls eaid: 
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"It Is to be observed that Lord Macmil- 
lan in that paragraph was quite clearly 
using the word, 'profit’ in one sense and 
one sense only; he was using it in the 
sense of the 'real net profit’ to which Lord 
Maugham referred. That he was doing 
that is, I think, abundantly clear when 
the nature of the contract that is in 
question is considered, which was merely 
a contract under which a percentage of 
profits was payable by the railway com- 
pany to the French Government. There 
was no question of services or anything 
of that kind in the case; it was merely a 
sum payable out of profits. I do not find 
myself constrained by that expression of 
opinion, because it must be read, as Lord 
Macmillan . said in a subsequent case, 
Union Cold Storage Co., Ltd. v. Adamson, 
(1931) 16 Tax Cases 293 at 331-332) in 
relating to the particular subject-matter 
with which he was dealing.” 

The Court finally held that the sum Is an 
allowable deduction holding that it is not 
an appropriation of the profits of the part- 
nership after they had been ascertained, 
that the agreement was not in the nature 
of a joint venture or a quasi partnership, 
and that the payment was a revenue ex- 
penditure wholly and exclusively incurr- 
ed for the purpose of the business and was 
an admissible deduction under Section 10 
(2) (xii) of the Income-tax Act. 

12. In Poona Electric Supply Co. Ltd. 
V. Commissioner of Income-tax, Bombay, 
1965-57 ITR 521= (AIR 1966 SC 30) the 
Company carried on the business of dis- 
tribution of electricity under a licence 
issued by the Government. Under the 
Electricity (Supply) Act, 1948, the com- 
pany’s "dear profits” in any year should 
not exceed "reasonable return” as defined 
under the Act; and the excess, if any, the 
Company had to distribute among its con- 
sumers in the form of rebate. The Com- 
pany claimed deduction of the amounts 
said to have been credited to the "Con- 
sumers’ Benefit Reserve Account”, and 
the question before the Supreme Court 
was whether those amounts were al- 
lowable deductions. Subba Rao, J., as 
he then was, observed that under Section 
10 (1) of the Income-tax Act, tax shall be 
payable by an assessee under the head 
"profits and gains of business” in respect 
of profits and gains of any business car- 
ried on by him, and that the said profits 
and gains are not profits regulated by 
any statute, but profits in a business 
computed on business-principles, that what 
is to be ascertained is the business profits 
and not statutory profits. He further ob- 
served that the real profits of a business- 
man under S. 10 (1) of the Income-tax 
Act cann ot obviously include the amounts 
returned by him by way of rebate to the 
consumers under statutory compulsion 
and that it is as if he received only from 
the consumers the original amount minus 
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the amount he returned to them. His 
Lordship summarised his conclusions at 
page 530 (oi ITR) = (at p. 35 of AIR) 
thus: 

"Income-tax is a tax on the real in- 
come, Le., the profits arrived at on com- 
mercial principles subject to the provi- 
sions of the Income-tax Act. The real 
profits can be ascertained only by making 
the permissible deductions. There is a 
clear-cut distinction between deductions 
made for ascertaining the profits and dis- 
tributions made out of profits. In a given 
case whether the outgoings fall in one or 
the other of the heads is a question of 
fact to be found on the relevant circum- 
stances, having regard to business prin- 
ciples. _ Another distinction that shall be 
borne in mind is that between the real 
and the statutory profits, i.e., between 
the commercial profits and statutory pro- 
fits. The latter are statutorily fixed for a 
specified purpose”. 

13. In the Poona Electric Company’s 
case, 1965-57 ITR 521 = (AIR 1966 SC 
30) computation of the profits was re- 
gulated by the Electricity (Supply) Act, 
whereas in the case in hand it is regulat- 
ed by the contract between the company 
and the Government. In computing the 
real profits of the assessee here, I think, 
the payment made to the Government has 
to be deducted. The fact that in the sub- 
stituted CL 7, it is said that out of the 
net profits of the company, the Govern- 
ment will be entitled to 10% would 
not make it a payment out of the real 
profits of the company. There is we 
must remember the distinction between 
apparent profit and real profit. What is 
taxed under the Income-tax Act is only 
the profits of the company calculated on 
commercial principles. 

In the Privy Council case of Indian 
Radio and Cable Communications Co. Ltd. 
v. Commissioner of Income-tax, Bombay 
(1937) 5 ITR 270 at pp. 277-78 = (AIR 
1937 PC 189 at p. 192) Lord Maugham 
said: 

"It is not universally true to say that 
a payment the making of which is con- 
ditional on profits being earned cannot 
properly be described as an expenditure 
incurred for the purpose of earning such 
profits. The typical exception is that of a 
payment to a director or a manager of a 
commission on the profits of a company. 

It may, however, be worth pointing out 
that an apparent difficulty here is really 
caused by using the word 'profits’ in 
more than one sense. If a company hav- 
ing made an apparent net profit of 
£ 10,000 has then to pay £ 1,000 to 
directors and managers as the contractual 
recompense for their service during the 
year, it is plain that the real net profit is 
only £ 9,000”. 

14. When a trader makes a payment! 
which is computed in relation to profits,] 
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the question that arises Is: Does the pay- 
ment represent a mere division ol profits 
with another party, or Is it an item ol 
expenditure the amount of which Is as- 
certained by reference to profits. The 
payment would be allowable in the se- 
cond case, but not in the first. 

15. Now let us see whether the pay- 
ment is an expenditure wholly and ex- 
clusively laid out for the purpose of the 
business and ascertained with reference 
to profits. 

16. Viscount Cave. L. C. observed In 
Atherton v. British Insulated and Halsby 
Cables LttL, (1925} 10 Tax Cas 155 at 

p. 191: 

“A sum of money expended, not of 
necessity and with a view to a direct and 
immediate benefit to the trade, but volun- 
tarily and on the grounds of commercial 
expediency and in order indirectly to 
facilitate the carrying on of business, may 
yet be expended wholly and exclusively 
for the purposes of the trade”. 

What is money wholly and exclusively 
laid out for the purposes of business must 
be determined upon the principles of 
commercial trading Thus, remuneration 
of commission payable to directors, mana- 
gers, agents or other employees, and -as- 
certained by reference to profits, is deduc- 
tible as business expense (See the deci- 
sion in Commr of Income-tax, Burma 
v. Bombay Burma Trading Corporation, 
1941-9 ITR 155 = (AIR 1941 Rang 145). 

17. Reliance was placed by the Re- 
venue upon the decision In Tata Hydro- 
Electric Agencies Ltd. v. Commr. of In- 
come-tax, Bombay, 1937-5 ITR 202 at 
•N p 209 = (AIR 1937 PC 139 at p. 142). and 
it was contended that the payment is not 
an expenditure laid out wholly and ex- 
clusively for the purpose of the business. 
In that case, the Tata Power Company 
entered into an agency agreement with 
Tata-sons Ltd. agreeing to pay to Tata- 
sons Ltd. a commission ol 10 per cent, 
on the annual net profits of Tata Power 
Co subject to a minimum whether any 
profits were made or not. Later on two 
persons D and S advanced funds to Tata 
Power Company on the condition that in 
addition to the interest payable to them 
by Tata Power Company they should each 
receive from Tata-sons Ltd, 12 ’/j per cent 
of the commission earned by Tata-sons 
Ltd. Tata-sons assigned their entire right 
to the assessee-company and the Tata 
Power Company entered into a new 
agency agreement with the assessee-com- 
pany and the assessee-company received 
a commission, and out of that paid */« to 
D and S Relying on Pondicherry Rail- 
way case, AIR 1931 PC 165 the Bombay 
High Court held that that was not an 
allowable deduction as expenditure incur- 
red solely for earning profits. On appeal 
the Privy Council held that the Pondi- 
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cheny Railway case, AIR 1931 PC 165 
did not govern the case. The nature of 
the transaction was held to be this that 
the obligation to make the payments was 
undertaken by the assessee-company in 
consideration of its acquisition of the 
right to property to earn profits; Le. of 
the right to conduct the business, and 
not for the purpose of producing profits 
in the conduct of the business. Lord 
Macmillan observed: 

"In the present case their Lordships 
have reached the conclusion that the pay- 
ments in question were not expenditure 
so incurred by the appellants. They are 
certainly not made in the process of 
earning their profits; they were not pay- 
ments to creditors for goods supplied or 
services rendered to the appellants in their 
business* they did not arise out of any 
transactions in the conduct of their busi- 
ness. That they had to make those pay- 
ments no doubt affected the ultimate yield 
in money to them from their business but 
that is not the statutory criterion. They 
must have taken this liability into ac- 
count when they agreed to take over the 
business. In short, the obligation to make 
these payments was undertaken by the 
appellants in consideration of their ac- 
quisition of the nght and opportunity to 
earn profits, that is of the right to con- 
duct the business, and not for the pur- 
pose of producing profits in the conduct 
of the business.'' 

It might be observed that the decision 
turned upon the Interpretation of the 
Section 10 (2) (xv) before it was amended 
in 1939. Before this clause wa3 amended 
in 1939. allowance was given in respect 
of any non-capital expenditure "incurred 
solely for the purpose of earning such 
profits or gains”. Now under the amend- 
ed law the expenditure should be laid 
out "wholly and exclusively for the pur- 
pose of such business”. The two expres- 
sions are not synonymous; the latter Is 
wider than the former. Expenditure 
may be for the purpose of the business 
although it may not be Incurred for the 
purpose of earning the profits of the busi- 
ness. (See the derision in Commissioner 
of Inco me- tax v. Jagannath FTisimtal, 
1956-30 ITR 654 = (AIR 1956 Bom 550). 

18. Section 10 (2) (xv) requires that 
the expenditure should be wholly nnd 
exclusively laid out for the purpose of 
the business, but not that it should be 
necessarily laid out for such purpose. 
Therefore, expenses wholly and exclusi- 
vely laid out for the purpose of trade 
should, subject to the fulfilment of the 
other conditions, be allowed under this 
clause even though the outlay is unneces- 
sary or unnecessarily large, unless the 
case falls under Section 10 (4A) q v. The 
further test cf necessity is, by contrast,* 
imposed under Section 4 (3) (vi) and Sec- 
tion 7 (2) OU). 
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19. The judgment of the Supreme 
Court in Eastern Investments Ltd. v. 
Commissioner of Income-tax, 1951-20 
ITR 1=(AIR 1951 SC 278) establishes that 
in the absence of fraud, the questions whe- 
ther a transaction had the effect of di- 
minishing the assessee’s taxable income, 
whether it was a prudent or wise trans- 
action, and whether it was necessary for 
the assessee to enter into that transaction, 
are irrelevant in deter minin g whether 
expenditure relating to that transaction 
should be allowed under Section 12 (2); 
and the same considerations would apply 
under this clausa I think, the payment 
in question was an expenditure laid out 
wholly and exclusively for the purpose 
of the business and ascertained with re- 
ference to profits. 

I agree with the opinion of Kaghavan 
J. and hold that the amount is an allowa- 
ble deduction and would answer the 
question in the affirmative and in favour 
of the assessee. • 

20. By Court (Raghavan and Isaac JJ.) 
after the expression of opinion by the 
third Judge: — In conformity with the 
majority opinion, we answer the question 
referred in the affirmative in favour of 
the assessee. We also direct both par- 
ties to bear their respective costs. 

21. A copy of this order will he sent 
to the Income-tax Appellate Tribu na l as 
required by law. 

jK5E) Answer accordingly. 
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K. SADASIVAN, J. 

Valia Veettil Komappan, Petitioner v. 
Elamakandy Kinnattumkara Karthiyayim 
and others. Respondents. 

C. R. P. No. 1302 of 1967, D/-5-7-1968 
from order of Munsiff’s Court, Quilandy 
In I. A. No. 830 of 1964. 

Court-fees and Suits Valuations— Court 
Fees Act (1870), S. 13 — Return of plaint 
on around of under-valuation of claim 
— Appeal — Plaintiff directed to delete 
prayer for recovery of building for pur- 
pose of bringing suit within jurisdiction 
of Munsiff Court — Presentation of plaint 
after deletion of prayer — Plaintiff en- 
titled in the interest of justice to Court- 
fee already paid — Civil P. C. (1908), 
O. 7, R. 10, S. 151. 

Where the plaint was returned on the 
ground that the plaint claim was under- 
valued with a view to bring it within 
jurisdiction of the Munsiff Court and the 
appellate Court while dismissing the ap- 
peal against such order of return of 
plaint, pointed out that the plaint could 
be represented after deleting the prayer 
for recovery of the bui lding thereby 
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bringing it within the jurisdiction of the 
Munsiff Court, the plaintiff while re-pre- 
senting the same plaint, after the deletion 
of the prayer, in the Munsiff’s Court was 
entitled in the interest of justice to get 
the credit for the Court-fee already paid 
on the former occasion. The refund of 
Court-fee is provided in the Court-fees 
Act only in cases of compromise or re- 
mand of the suit for fresh disposal AIR 
1951 Bom 130 & (1911) ILR 35 Mad 567 
(EB) & AIR 1926 Cal 355 & AIR 1950 Mad 
57 & AIR 1959 Puffi 629, Rel on 

(Para 3) 

This however applied only to cases in 
which substantially the same plaint is re- 
presented. The plaint re-presented did not 
contain any change much less substantial, 
either in the allegations part or in the 
causes of action part. From the deletion 
of prayer it could not be argued that the 
re-presented plaint was a fresh one in all 
respects. (Para 3) 

Cases Referred: Chronological Paras 
(1959) AIR 1959 Punj 629 (V 46) = 

ILR (1959) Punj 1770, Bhuramal 
Dan Dayal v. Imperial Flour 
Mills Ltd. g 

(1951) AIR 1951 Bom 130 (F 38) = 

ILR (1951) Bom 648, Anglo 
French Drug Co. (Eastern) Ltd. 
v. State of Bombay 3 

(1950) AIR 1950 Mad 57 (V 37) = 

1949-2 Mad LJ 159, Sarabhamma 
v. Veeranna 3 

(1926) AIR 1926 Cal 355 (V 13) = 

30 Cal WN 90, Bimala Prosad 
Mukerji v. Lalmoni Devi 2 

(1911) ILR 35 Mad 567 = 21 Mad 
LJ 533 (FB), yisveswara Sanaa 
v, T. M. Nair £ 

A. P. Chandrasekharan, for Petitioner? 
M/s. A. Achuthan Nambiar and T. K. Kelu 
Nambiar, for Respondents 1 & 2. 

ORDER: — The question arising in this 
revision is whether the court-fee paid on 
a plaint presented in the wrong Court 
could be given credit to when the plaint 
is re-presented in the proper Court. The 
suit was originally filed in the MunsifPs 
Court of Quilandy. It was found on a 
preliminary enquiry that the plaint claim 
was undervalued with a view to bring it 
within the jurisdiction of the Munsiff’s 
Court. The plaint was accordingly re- 
turned. From that order the plaintiff 
appealed to the District Judge and the 
learned District Judge in dismissing the 
appeal pointed out that the plaint could 
be re-presented after deleting the prayer 
for recovery, thereby bringing it within 
the jurisdiction of the Munsiff Court. 
From that order a revision was preferred 
to this Court in C. R. P. 16/64 and in 
fiiCTuiqring that petition this Court ob- 
served; — 

"The learned Judge has pointed out 
that the plaintiff can re-present the plaint 
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with the prayer for recovery of the build- 
ings deleted- In view of this, no inter- 
ference is necessary. Dismissed”, 

After this the prayer for recovery of 
the building was deleted and the 
plaint was re-presented in the self- 
same MunsifT b Court, There _ the ques- 
tion arose whether the plaintiff could 
get the court-fee paid on the first occa- 
sion credited, so that he may pay only 
the balance, if any on the plaint as 
presented on the second occasion. Ac- 
cording to the learned Munsiff the plain- 
tiff cannot get credit for the court-fee 
already paid, the reason being that be 
has made changes in the plaint in such 
a way as to make it appear to be a fresh 
plaint, and such plaint can be entertain- 
ed only on payment of court-fee afresh. 
The position is well covered by authori- 
ties One of the earliest decisions^ cited 
before me is the Full Bench decision of 
the Madras High Court in Vlsveswara 
Sanna v. T K. Nair, (1911) ILR 35 Mad 
567 (FE) There, the Court after receiv- 
ing the plaint and cancelling the stamp 
returned it for presentation to the proper 
Court under O 7, R. 10, Civil P. C. The 
Court in which the plaint was re-present- 
ed was directed to give credit to the fee 
already levied by the former Court In 
giving the direction the Full Bench ob- 
served — 

’’This is the existing practice in this 
Presidency and there is nothing in the 
new Code of Civil Procedure or in the 
Presidency Small Cause Courts Act or in 
the City Civil Courts Act to indicate that 
the legislature intended to interfere with 
„ such practice''. 

2. In Bimala Prosad Mukerjl v. Lai 
/ Mont Devi, AIR 1926 Cal 355 a Division 

Bench of the Calcutta High Court is seen 
to have taken the same view. There, in 
the Interval between the return of the 
plaint and Its presentation to the proper 
Court, the Court-fees Act was amended. 
The learned Judges held — 

"When the plaint which has been re- 
turned is presented in a Court of com- 
petent jurisdiction the suit, even for pur- 
poses of court-fee, must be taken to be 
instituted on the date of such re-presenta- 
tion and therefore, on such plaint the 
court-fee should be leviable under the 
law which was in force at the time when 
the plaint was re-presented. If the Act 
is amended in the meantime Increasing 
the amount of fee payable thereunder the 
plaintiff should be credited with fee 
originally paid”. 

3. The same view was taken by the 
Madras High Court in a later decision in 
Sarabhamma v Veeranna, AIR 1950 Mad 
57. There the learned Judge held:— 

"Whether a court after receiving a plaint 
and cancelling the stamp affixed thereto 
returns the plaint for presentation to the 
proper Court under O. 7, R. 10 the latter 


Court to which the plaint is presented Is 
bound to give credit for the fee already 
levied by the former Court”. 

In that case the learned Judge further 
observed. — 

"But this applies only to cases In which 
the same plaint is presented to the Court 
Where the plaint as presented to the pro- 
per Court is not substantially, if not 
"verbatim et literatim”, the same and 
there are substantial changes made In the 
allegations part, as well as In the causes 
of action part, no credit can be given for 
the court-fee paid on the original plaint 
which had been filed in the wrong 
Court”. 

This restriction, however, cannot be avail- 
ed of in the present case since the plaint 
re-presented does not contain any change 
much less substantial, either in the allega- 
tions part or in the causes of action part 
All that the plaintiff has done on the se- 
cond occasion was that the prayer for 
recovery of the building was deleted. 
From this it ca nn ot be argued with justi- 
fication that the re-presented plaint is a 
fresh one in all respects. There is no 
provision in the Court-fees Act for re- 
funding the court-fee paid on a plaint 
presented in a wrong court Refund is 
provided only in cases of compromise or 
remand of the suit for fresh disposal. In 
a case of this nature the only order that 
the Court can pass in the ends of justice 
Is to give credit to the fee paid on the 
former occasion. But according to the 
Bombay High Court, even a refund of 
court-fee can be ordered in the case of 
return of the plaint invoking the inherent 
jurisdiction of the Court Chagla, C J. 
for instance, has held in Anglo French 
Drug Co . (Eastern) Ltd. v. State of Bom- 
bay, AIR 1951 Bom 130.— 

"In the interest of justice an order for 
refund of court-fees should be made by 
the Court which returns the plaint under 
O 7, R. 10. Hence the Bombay City Civil 
Court has jurisdiction under Section 151 
to make an order for refund of court-fees 
when It returns a plaint under O 7, 
K. 10”. 

4. Bhura Mai Dan Dayal v. Imperial 
Flour Mills. Ltd., AIR 1959 Punj 629 is 
another decision falling in the same cate- 
gory There it was held: — 

"When a court after receiving a plaint 
and cancelling the stamp affixed thereto 
returns the plaint for presentation to the 
proper Court under O. 7, R. 20 of the 
Civil P. C. the latter Court to which the 
plaint Is re-presented Is bound to give 
credit for the fee already levied by the 
former Court”. 

There the re-presentation wa3 In a Court 
situated in a different State Even then 
It was ordered that credit should be given 
to the fee paid on the first occasion- The 
suit (in that case) was originally institut- 
ed in the Civil Court at Delhi: hut It 



1969' Dy. Commr u Agri, I.-T. & S. T. v. A. L Ltd. (Isaac J.) [Prs. 1-2] Ker. 205 


was held that Delhi Court has no juris- 
diction, with the result that the plaint 
was returned for being presented to the 
proper Court. The plaintiff thereupon 
re-presented the plaint in the Court at 
Ambala. The court-fee stamp affixed on 
the plaint originally instituted bore the 
words 'Delhi State’ having been purchas- 
[ ed at Delhi. The trial Court thought that 
t administration of justice, except where it 
relates to the Supreme Court and the 
High Court, is a State subject and there- 
fore, the court-fee stamps purchased in 
Delhi could not be used in the Court in 
the State of Delhi. On this view the 
plaintiff was ordered to make up the defi- 
ciency in court-fee. The learned Judge 
of the Punjab High Court held: — 

"That the Court at Ambala was bound to 
give credit for the fee already paid. The 
scheme of the Act, shows that a litigant 
is, normally speaking, not made liable to 
pay court-fee twice over for the same 
adjudication by the same Court or by its 
successor Court or on account of the mis- 
takes of Courts”. 

5. It is thus obvious that the plaintiff 
is entitled to get credit for the court-fee 
already paid by him. In the interests of 
justice it has to be held that he should 
not be made to pay twice on the same 
matter. The order of the learned Munsiff 
'V 8 wrong and it is hereby set aside. The 
plaintiff will get credit for the court-fee 
paid by him on the first occasion. 
CWM/D.V.C. Revision allowed. 
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M U. ISAAC AND P. NARAYANA 
PILLAR JJ. 

Deputy Commissioner of Agricultural 
Income-tax and Sales-tax South Zone, 
Quilon, Petitioner v. M/s. Aluminium 
Industries Ltd., Kundara, Respondents. 

Tax Revn. Cases Nos. 10 and 11 of 1967, 
D/-23-7-1968 from Sales Tax Appellate 
Tribunal Trivandrum in T. A Nos, 408 
and 409 of 1966. 

Sales Tax — Central Sales Tax Act 
(1956), S. 2 (i) and (4) — - Determination 
of turnover tinder — All deductions 
allowed under State Law to be made from 
the gross turnover in determining the 
net turnover shall be liable to deduction 
in determining the taxable turnover 
under the Central Sales Tax Act 1956 — 
Kerala General Sales Tax Rules (1950), 
R. 7 (1) (a). AIR 1965 SC 1510; AIR 1966 
J r iv 60; AIR 1969 SC 147; (1966) 17 STC 
LUG (Mad), Diss. from. (Para 6) 

Cases Referred: Chronological Paras 

(1969) AIR 1969 SC 147 (V, 56) = 

C. A. No. 763 of 1967, D/-18-4- 
1968, State of. Madras v. N. EL 
Natraja Mudaliar 6 


(1968) AIR 1968 SC 843 (V 55) = 

(1968) 21 STC 383, Swastik Oil 
Mills Ltd. v. H, B. Munshi g 

(1968) 1968 Ker LR 726 = O. P. 

No. 3988 of 1966, Vazhakkla Rubbers 
v. Sales Tax Officer g 

(1966) AIR 1966 Ker 60 (V 53) = 

(1965) 16 STC 794, Laxmi Starch 
Factory Ltd. v. State of Kerala 6 
(1966) (1966) 17 STC 396 = ILR 
(1967) 1 Mad 709, Khader and Co. 
v. State of Madras 6 

(1965) AIR 1965 SC 1510 (V 52) = 

(1965) 16 STC 231, State of 
Mysore v. Lekshminarasimhiah 
Shetty and Sons g 

(196 5) 1965 Ker LT 254 = ILR (1965) 

Ker 111, Ramaswamy v. Sales 
Tax Officer r £ 

(1965) 1965 Ker LT 304 = 1965 Ker 
LJ 438, Sarvothama Srinivasa 
Shenoi v. Deputy Commr. of Agri- 
cultural I, T. and Sales Tax 
Kozhikode g 

(1965) 1965 Ker LT 1167=1965 Ker 
LJ 819, Ninan v. State of Kerala ? 
Govt. Pleader, for Petitioner; P. K, 
Kurien, V. Desikan, K. A. Nayar and K. 
Sukumaran, for Respondent (in both the 
Appeals). 

ISAAC, J. : — These two petitions have 
been filed by the Deputy Commissioner 
of Agricultural Income-tax and Sales 
Tax, Quilon under Section 41 (1) of the 
Kerala General Sales Tax Act, 1963 to 
revise the orders of the Sales Tax Ap- 
pellate Tribunal in T. A. Nos. 408 and 
409 of 1966. The Aluminium Industries 
Ltd. is the respondent in both the cases. 
In the first case, the respondent was 
finally assessed for the year 1960-61 under 
the Central Sales Tax Act, 1956 by the 
Sales Tax Officer by his order dated 
18-10-1962. In the second case, it was 
finally assessed for the year 1961-62 under; 
the same Act by the same officer by his 
order dated 29-10-1962. In both these as- 
sessments, the respondent made a claim 
for deduction of the trade discount paid 
to its customers from its gross turnover 
in determining the taxable turnover. 
This claim was allowed by the Sales Tax 
Officer. The petitioner took the view that 
this claim wad not admissible under law. 
Accordingly, he took action under Sec- 
tion 15 (1) of the General Sales Tax Act, 
1125 (hereinafter referred to as the 1125 
Act), and revised the orders of the Sales 
Tax Officer, by disallowing the above 
claim. The orders of the petitioner were 
passed on 23-6-1966. 

2. The period fixed under Section 15 
(3) of the 1125 Act for exercising the 
power of revision is four years from the 
date on which the order sought to be 
revised was communicated to the asses- 
see. The revised orders in these cases 
have been passed within the above 
period. Rule 33 (1) of the General Sales 
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Tax Buies 1950 (hereinafter referred to 
as the Rules) confers the power on an 
assessing authority to assess escaped 
turnover. The same power is also con- 
ferred by Rule 33 (5) on the appellate 
authority and the re visional authority. 
But the period prescribed for exercising 
the said powers Is three years from the 
end of the ■year to which the assessment 
relates So the order passed by the peti- 
tioner is beyond the said period in both 
cases. 

3. The respondent filed appeals before 
the Appellate Tribunal from the orders of 
the petitioner; and it raised two conten- 
tions One was that the petitioner was 
not entitled to take action under Sec- 
tion 15 (1) of the 1125 Act, as these were 
cases of assessment of escaped turnover, 
which was barred under sub-rules (1) 
and (5) of Rule 33 of the Buies. The 
second Contention was that it was en- 
titled to deduction of trade discount from 
the gross turnover. 

4. There are three derisions of this 
Court, which apparently support the res- 
pondent’s first contention. They are 
Ramaswamy v Sales Tax Officer. 1965 
Ker LT 254. Sarvothama Srinivasa Shenoy 
v. Deputy Commissioner of Agricultural 
Income-tax & Sales-lax Kunkode, 1965 
Ker LT 304 and Nrnan v State o! Kerala, 
1965 Ker LT 1167 Presumably on the basis 
of these decisions, the Appellate Tribunal 
accepted the first contention and allowed 
the appeals on the ground of limftation- 
In this view of the matter, the second 
contention was not considered. The peti- 
tioner has, therefore, filed these revision 
petitions challenging the decision of the 
Tribunal. 

5 The question whether the Deputy 
Commissioner Is entitled to exercise his 
re visional power in a matter which 
squarely falls under Section 15 (1) of the 
1125 Act. even though it may involve 
assessment of escaped turnover arose for 
decision before one of us in O P. Ho 3988 
of 1966 (reported in 1968 Ker Lit 726) 
Vazhakkala Rubbers v. Sales Tax Officer. 
It was held in that case that the aforesaid 
three decisions of this Court may not be 
good law in the Ugnt of the recent deri- 
sion of the Supreme Court in Swastik Oil 
Mills Ltd. v. H. B Munshi. (1968) 21 STC 
383 ** (AIK 1968 SC 843) and that the 
power of revision conferred by the 
Statute on the Deputy Commissioner can- 
not be taken away or controlled by any 
rule made thereunder. The learned Gov- 
ernment Pleader contended that the deri- 
sion of the Appellate Tribunal was not 
correct In the light of the above derision 
of this Court. On the other hand, the 
respondent’s learned counsel submitted 
that the said derision was not correct} 
that If was sought to be appealed from; 
and that the present cases ere governed 
by the earlier derisions of this Court. As 


the correctness of the decision In Q. B. 
Ho 3988 of 1966 (reported in 1968 Ker Ut 
726) is likely to be canvassed in appeal 
before another Bench, and as we can 
dispose of these cases on the second con- 
tention raised by the respondent before 
the Appellate Tribunal, we do not pro- 
pose to decide the question regarding the 
scope of the Deputy Commissioner’s re? V 
visional power. ' '*• 


6. Tbe petitioner held that the res- 
pondent was pot entitled to deduct trade 
discount from the gross turnover on 
the ground that, under the Central 
Sales Tax Act, 1956, this was tiol a 
deductible Item. The reasoning for the 
above finding is as fellows' — Section 2 
(l) of the Act defines turnover as the 
aggregate of the sale prices received 
and receivable by a dealer fn respect 
of sales of any goods in the course cz 
Inter-State trade. Section 2 (h) of 

the Act defines sale price as the amount 
payable to a dealer as consideration for 
the sale of any goods, less any sum 
allowed as cash discount according to 
the practice normally followed in the 
trade. "Cash discount" and 'trade dis- 
count' are entirely different and distinct 
things, and hence under the Central 
Sales Tax Act, cash discount alone 
is deductible in determining the tunv 
over, and not the trade discount. But 
the learned counsel for the respondent 
submitted that the discount for which the 
respondent claimed deduction would fall 
under Rule 7 (1) (a) of the Rules; and 
that, by virtue of Section 9 (3) of the 
Central Sales Tax Act, 1956, the respon- 
dent was entitled to get all allowances 
provided in Rule 7 of the Rules in deter- 
mining the turnover under the eald Act, 
Rule 7 (1) (a) reads as follows: — 

"7. (I) The tax or taxes tinder Sec- 
tion 3 or 5 or the notifications under Sec- 
tion 6 shall be levied on the net turnover 
of e dealer. In determining the net 
turnover, the amounts specified In Cls. (a) 
to (k) shall, subject to the conditions 
specified therein, be deducted from the 
gross turnover of a dealer:— 


(a ) al] amounts allowed as discount, 
provided that such discount is allowed to 
accordance with the regular practice ol 
the dealer or is in accordance with the 
terms of a contract or agreement entered 
Into in a particular case and provided 
also that the accounts show that the pun* 
chaser had paid only the sum originau?^ 
charged less the discount.” — 

There is no dispute that the trade d& 
count paid by the respondeat would no- 
fall under the above rule. In State w 
Mysore v. Lekshmlnarashnhlah Sett? 

Sons. (4955) 16 STC 231 - (AIR 1965 
1510) the Supreme Court held that, under 
the Central Sales Tax Act, tax can M 
assessed and collected only in the 
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manner as the tax on the sale or purchase 
of goods under the General Sales Tax law 
of the State, which meant that all exe- 
mptions, deductions eta provided under 
the State law would apply to the assess- 
ment of tax under the Central Act. This 
Court has also taken the same view in 
Laxmi Starch Factory Ltd. v. State of 
Kerala, (1965) 16 STC 794 = (AIR 1966 
I Ker 60). Section 15 of the Central Sales 
Tax Act was amended by the Central 
Sales Tax (Second Amendment) Act, 
1958; and the said section as amended was 
brought into force with effect from 1-10- 
1958. In Khader and Co. v. State of 
Madras,' (1966) 17 STC 396 (Mad) the 
Madras High Court held that the law 
laid down in the above decision of the 
Supreme Court would apply only to as- 
sessments in respect of periods prior to 
the coming into force of the above 
amendment; that tide position would be 
different in the light of the said amend- 
ment and that, in respect of subsequent 
periods, the tax under the Central Act 
can be levied, in spite of any exemption 
provided under the State law. With the 
greatest respect, we are unable to see the 
distinction pointed out by the Madras 
High Court. In our view, the amendment 
of Section 15 does not affect the meaning 
of Section 9 of the Central Act as inter- 
v Preted by the Supreme Court. It is un- 
K iecessary to consider this matter in 
detail, as It is dear from a very recent 
decision of the Supreme Court dated 18th 
April 1968 in C. A. No. 763 of 1967: (AIR 
1969 SC 147) State of Madras v. _N. K. 
Nataraia Mudaliar that the reasoning of 
the Madras High Court in its above deci- 
sion cannot be sustained. We, therefore, 
hold that all deductions allowed under 
the State law to be made from the gross 
turnover in determining the net turnover 
shall be liable to deduction in determin- 
ing the taxable turnover under the Cen- 
tral Sales Tax Act, 1956. 

7. In the result, these revision peti- 
tions are dismissed. There will be no 
order as to costs. 

DGB/D.V.C, Petitions dismissed. 
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V. BALAKRISHNA ERADI, J. 

E. Enasu, Appellant v. Edakkulathur 
Kunjuvareed Antony and others. Res- 
pondents. 

rJ-”'43econd Appeal No. 848 of 1964, D/-9-2- 
"-j.968. from order of Addl Sub. Court, 
Trichur in A. S. No. 18 of 1963. 

(A) Succession Act (1925), S. 74 *y* 
Will — Construction — General princi- 
ples — Testator bequeathing his entire 
p roperties to wife and after her death to 
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Ms children By making allotments — « > 
Will held created only life-estate in favour 
of wife — (Will — Construction). 

In interpreting a will the primary task 
before the Court is to find out the inten- 
tion of the testator. For this purpose, the 
overriding duty of a Court of construction 
is to construe the language which the 
testator has employed in the various 
clauses of the instrument, reading the in- 
strument as a whole, giving due weight 
to all the words and rejecting nothing 
to which a meaning can reasonably be 
assigned. A construction wMch renders 
some of the clauses in the will totally 
ineffective and gives effect only to some 
others, should as far as possible be avoid- 
ed and attemDt should be made to in- 
terpret the provisions in such a maimer 
so that effect could be given to every 
testamentary intention contained in the 
will. (Para 7) 

A testator by his will bequeathed Ms 
entire properties to his wife and also 
made elaborate provisions effecting an 
allotment of the various items separately 
amongst the children. In the next para- 
graph it was stated that in case his wife 
survived him it was open to her to hand 
over possession of the properties to the 
respective allottees excepting certain items 
which had been set apart for meeting the 
expenses of the funeral ceremonies of- the 
testator, and his wife and for some speci- 
fied charities. It was further provided 
that if the properties were so handed 
over by her to the children the latter 
would have no powers of alienation in 
respect of them during the mother’s life- 
time. 

Held on a construction of the will read 
as whole that the interest created in 
favour of the wife was merely a life-in- 
terest and the remainder in absolute was 
conferred on his children. The provision 
for acceleration of the handing over the 
estate to the children by voluntary sur- 
render on the part of Ms wife without 
any power of alienation during her life- 
time was dearly indicative of the limit- 
ed character of the estate conferred on 
the wife. AIR 1937 Mad 476 and AIR 
1964 SC 1323. Rel. on. (Paras 8, 9) 

(B) Succession Act (1925), Ss. 131 and 
132 — Condition subsequent in defeasance 
of vested interest — To he construed 
strictly — Breach of condition — Clear 
and very strong evidence of its breach 
essential to operate as forfeiture of vest- 
ed interest — (T. P. Act (1882), Ss. 28, 29). 

Clause 5 of the will stated that if any 
of the persons who have been enjoined 
to meet the expenses of the funeral 
ceremonies of the testator and his wife 
and to disburse the amounts spedfied for 
charities in Clause 2, commits default in 
the matter of meeting such expenditure, 
then such person shall not have any right 
1 q the properties earmarked for such ex- 
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penses and only the persons who actually 
expended the amounts shall be entitled 
to these items. 

Held that the condition imposed by 
Clause 5 of the will could be regarded, 
if at all, as a condition subsequent and 
not as condition precedent for vesting of 
the estate Conditions subsequent which 
are, intended to defeat a vested estate or 
interest, are always construed strictly, 
and must, therefore, be so expressed as 
not to leave any doubt of the precise con- 
tingency intended to be provided for. 
Therefore, unless there was very strong 
and clear evidence of the breach of con- 
dition a Court would not proceed to hold 
that a vested interest has been thereby 
forfeited, (Para 13) 

Cases Referred' Chronological Paras 
(1964) AIR 1964 SC 1323 (V 51) = 

(1964) 2 SCR 722. Ramchandra 
Shenoy v Mrs Milda Bnte 9 

(1937) AIR 1937 Mad 476 (V 24) = 

(1937) 1 Mad LJ 268, PavanI 
Subbamma v. Anumala Rama- 
naidu 8 

S Easwara Iyer, L. G Potti, C S. 
Raian, P Sankarakulty Nair and E. Sub- 
ramomam. for Appellant; T S Venkites- 
wara Iyer and R C. Plappilly. for Res- 
pondent No 1, C. S. Ananthakrishna Iyer, 
for Respondent No 2. 

JUDGMENT: — The 6th defendant In 
O S No 14 of 1958 on the file of the 
MunsifFs Court, Chowghat is the ap- 
pellant. 

2. The 1st respondent herein filed the 
aforesaid suit for partition and separate 
possession of a half share in plaint schedule 
items 1 to 5 inclusive of the house situat- 
ed in item No. 1 and for recovery of t as- 
session of plaint items 14 to 16 as be- 
longing to him exclusively. The 6th 
defendant resisted the suit in so far as 
it relates to plaint item No 1 and the 
boiiding situated therein on the ground 
that the property had been validly assign- 
ed to him under a sale deed. Ext B-2 
executed in his favour by the plaintiffs 
mother Annamma acting for herself and 
as guardian of the plaintiff who was then 
a minor, and by the plaintiff’s brother 
the 2nd defendant who was a major The 
Courts below negatived the contentions 
of the Gth defendant and granted the 
plaintiff a decree as prayed for. Bence 
this appeal by the 6lh defendant 

3. The plaintiff and defendants 1 to 5 
are the children of one Kunhu Vareed by 
his wife Annamma. The plaint schedule 
properties admittedly belonged to Kunhu 
Vareed. He died on 19-3-1943 leaving a 
registered will evidenced by Ext B-l 
dated 9-4-1942. The main controversy be- 
tween the parties is in regard to the in- 
terpretation of the provisions contained in 
this wilL It is provided under the will 
that should Annamma survive the testa- 


tor she should keep possession of all the 
properties and enjoy them with full 
rights and that after her death the pro- 
perties should go to the testator’s child- 
ren in absolute rights in accordance with 
the allotment of properties made in the 
will whereby specific items have been 
separately earmarked for each of the * 
children. The will contains three schedules v 
of which the A schedule consists of 19 ' 
items of immovable properties owned by 
the testator, the B schedule of 3 items of 
outstandings which the testator had to 
realise from others and the C schedule 
mentions one item of debt due by the tes- 
tator which stood charged on item No 10 
in the A schedule. It is not necessary for 
the purpose of this second appeal to go 
into the details of the allotment of im- 
movable properties made under the will 
as amongst the testator’s children. 

4. After the death of Kunhu Vareed 
his widow Annamma and the three sons, 
viz., the plaintiff and defendants 1 and 2, 
entered into a partition with respect to 
items 1 to 16 in the A schedule mention- 
ed in the wilL This was apparently done 
on the basis that Annamma having 
survived the testator, she obtained 
absolute rights fn all the properties under 
the will and that the provisions of the will 
regarding the division of the properties 
amongst the children would be operative* 
only in the event of Annamma predeceas-* 
ing th2 testator The plaintiff ivas a 
minor at the time of this .partition and 
the document was executed* on his behalf 
by Annamma acting aS'his guardian. It 
is subsequent to the aforesaid partition 
and on the strength of the allotment made 
thereunder that plaint item No 1 was 
assigned to the 6th defendant by the 2nd 
defendant and Annamma, the latter acting 
as guardian of the plaintiff. The plain- 
tiff’s contention is that under the will 
Annamma got only a life-estate and there 
was a gift over of all the properties In 
favour of the children, specific items being 
set opart separately to each of them. The 
partition as well as the assignment Ext. 
B-2 entered into during the plaintiff’s 
minority were, therefore, contended to be 
invalid as against the plaintiff. The 6th 
defendant on the other hand, contended 
that an absolute estate was created in 
favour of Annamma In respect of all the 
properties in the event of her surviving 
her husband and that no vested interest 
was created In favour of the children 
under the will excepting on the happen- 
ing of the contingency of Annamma Ptf" 
deceasing her husband. The Court* 
belcrw have upheld the plaintiff’s conten- 
tion and rejected the defendant's pie 3 
that Annamma got an absolute estate 
5 The learned counsel for the ap- 
pellant contends that the Courts below 
have gone wrong In holding that under 
the provisions of the will (Ext. B-l) only 
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a life-estate was created in favour of 
Annamma. It is argued that the testator 
has, in clear and unambiguous terms, 
bequeathed the properties absolutely in 
fay oUr of his wife in the event of her 
being alive at the time of his death. The 
appellant’s contention is that the bequest 
in favour of the testator’s children was in- 
tended to take effect and be operative 
only in the event of Annamma predeceas- 
ing her husband and that such a con- 
tingency not having happened, no rights 
became vested in the children on the 
death of the testator. According to the 
appellant’s counsel, if the provisions con- 
tained in the latter part of the will are 
to be interpreted as creating any vested 
rights in the testator’s children, they are 
clearly repugnant to the earlier provi- 
sion whereby an absolute estate had been 
granted in favour of the wife in very un- 
ambiguous terms and to the extent of 
such inconsistency the later provision has 
to be ignored. On the other hand, the 
respondents’ counsel urged that on a pro- 
per interpretation of the will it has to be 
held that there is a gift oyer of all the 
properties in favour of the children to 
take effect on the death of the widow and 
that in view of this the interest created 
in favour of Annamma has necessarily to 
be regarded as only a life-estate. 

6. I shall now proceed to discuss the 
relevant recitals contained in the wilL In 
support of his contention that the widow 
was granted an absolute estate over all 
the properties, the appellant’s counsel 
relied mainly on the following recital 
contained in para 1 of Ext. B-l: — 

(Original in Malayalam omitted. — Ed.) 
Particular emphasis was placed by 
counsel on the words that I have under- 
lined (here omitted). The remaining por- 
tion of the same sentence is, however, in 
these terms: — 

(Original in Malayalam omitted. — Ed.) 
In the next succeeding paragraph (para 2) 
of the will the testator has made ela- 
borate provisions effecting an allotment 
of the various items separately amongst 
the children, viz., the plaintiff and defen- 
dants 1 to 5. In paragraph 3 he then 
proceeds to state that in case his wife is 
alive at the time of his death it would be 
open to her, if she is so inclined,. to hand 
over possession of the properties even 
during her lifetime, to the respective Pfr- 
sons to whom they are allotted under 
paragraph 2 excepting certain items 
which have been set apart for meeting 
the expenses of the funeral ceremonies of 
the testator and his wife and for some 
specified charities. It is further provided 
that if the properties are so handed over 
by her to the children the latter would 
have no powers of alienation in respect 
of them during the mother’s lifetime. The 
next paragraph in the will provides that 
the properties allotted to such of tne 
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children who are minors, should be 
prudently managed on their behalf by 
either the 2nd defendant or the 3rd 
defendant in case occasion should 
arise for the management of the 
properties before their attaining majo- 
rity. Then follow the three schedules 
A to C giving particulars of the proper- 
ties, outstandings and the mortgage liabi- 
lity. After mentioning the three schedules 
there is a further clause (para 5) to the 
effect that in respect of the properties set 
apart for funeral expenses etc., if any of 
the concerned parties who have been 
directed to expend the amounts commits 
a default in the matter of meeting such 
expenditure, such defaulting person or 
persons, shall not have any rights to those 
properties and those items shall vest only 
in those who meet the expenses. 

7. In interpreting a will the primary 
task before the Court is to find out the 
intention of the testator. For this pur- 
pose, the overriding duty of a Court of 
construction is to construe the language 
which the testator has employed in the 
various clauses of the instrument, read- 
ing the instrument as a whole, giving due 
weight to all the words and rejecting 
nothing to which a meaning can reason- 
ably be assigned. A construction which 
renders some of the clauses in the will 
totally ineffective and gives effect only to 
some others, should as far as possible be 
avoided and attempt should be made to 
interpret the provisions in such a manner 
so that effect could be given to every 
testamentary intention contained in the) 
will. 

8. It is dear from the provisions of 
Ext. B-l, . read as whole, that the inten- 
tion of the testator was to confer on his 
children an absolute interest in respect of 
the items separately allotted to each of 
them with an intermediate estate carved 
out in favour of his wife. The provision 
contained in paragraph 3 of the will that 
even during the lifetime of Annamma it is 
open to her to hand over to the children 
possession of the items respectively allot- 
ted to them and that in such event the 
children shall not have powers of aliena- 
tion during the lifetime 'of the widow, 
dearly indicates that the intention of the 
testator was that Annamma was to have 
only a life-estate. If it was the testator’s 
intention to create an absolute estate in 
favour of his widow, Cl. 3 would be 
rendered meaningless. Further, from the 
dispositive words employed by the testa- 
tor in the concluding portion of para- 
graph 1 whereby it is. provided that the 
properties respectivdy allotted to the 
various children are to be taken by them 
with absolute rights after the lifetime of 
Annamma, it is clear that his intention 
was to make a gift over of the properties 
in favour of the children. The testator has 
taken, care to indicate that the properties 
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without any diminution should go to each 
ol his children alter hla wile’s lifetime. 
It Is, no doubt, true that the words of 
disposition In favour of the wile are also 
apparently in terms absolute. But they 
are immediately followed by the subse- 
quent provision which In dear and un- 
ambiguous language creates a gift over of 
the entirety of the properties in favour 
of the testator's children. If the bequest 
in favour of the widow is to be held to 
be an absolute estate, the bequest of the 
gift over In favour of the children will 
have to fail. As observed by Varada- 
chartar, J fn Pavanl Subbamma v. 
Anumala Ramanaldu, AIR 1937 Mad 470 
at p 477. to avoid such a possibility the 
proper rule of construction Is to take the 
will as a whole and "the presence of a 
gift over, which is not a mere gift by 
way of defeasance, has generally been 
held to be an Indication that the prior gift 
was only of a limited interest". 

9. It Is unnecessary for me to refer to 
the various decisions dted at the bar be- 
cause the matter 13 placed beyond all 
doubt by the pronouncement of the 
Supreme Court In Ramachandra Shenoy 
v Mrs. Hilda Brite. AIR 1964 SC 1323. 
Where the legal position has been stated 
thus at pages 1328 and 1329:— 

"It Is one of the cardinal principles of 
construction of wills that to the extent 
that it Is legally possible, effect should 
be given to every disposition contained in 
the will unless the law prevents effect 
being given to it. Of course. If there are 
two repugnant provisions conferring suc- 
cessive Interests, it the first Interest creat- 
ed Is valid the subsequent Interest can- 
not take effect but a Court of construc- 
tion will proceed to farthest extent to 
avoid repugnancy, so that effect could be 
given as far as possible to every testa- 
mentary Intention contained In the wilL 
It is for this reason that where there Is 
a beauest to A even though it be In terms 
apparently absolute followed by a gift of 
the same, * to B absolutely "on" or 
"after” or "at" A’s death. A Is prtma 
fade held to take a life- Interest and B an 
Interest In remainder, the apparently ab- 
solute Interest of A being cut down to 
accommodate the Interest created In 
favour of B". 

In the present ease. It does not admit of 
doubt that the testator did Intend to con- 
fer an absolute Interest on his children 
and the question Is whether cr not effect 
can be given to lb If the Interest of 
Annamma were held to be absolute, there 
Is no doubt that effect cannot be given 
to the aforsald Intention of the testator. 
But, if there are words in the will which 
on a reasonable construction would 
denote that the Interest of Annamma was 
not Intended to be absolute but was limit- 
ed to her life only, it would be proper 
for the Court to adopt such a construc- 


tion, for that would give effect to every 
testamentary disposition contained in the 
will. It 13 In that context that the words 
(Original In Malayalam omitted. — Ed.) 
occurring in the last portion of paragraph X 
assume crudal Importance. These words 
Indicate that the persons designated in 
the last portion of para 1 and to whom 
separate allotments are made in the suc- 
ceeding paragraph were to take an In- 
terest after Annamma, that is In succes- 
sion and not jointly with her. Again, the 
provision contained in paragraph 3 of the 
will tor accelaration of the handing over 
the estate to the children by voluntary 
surrender on the part of Annamma, is 
also clearly indicative of the limited 
character of Annamma’s estate. In these 
circumstances the only reasonable con- 
struction to be placed on the will would 
be to hold that the Interest created In 
favour of Annamma was merely a life- 
interest and that the remainder in ab- 
solute was conferred on the testator's 
children. This Is the Interpretation which 
the Courts below have adopted and I have 
no hesitation to hold that the view taken 
by them Is correct. 

10. It would then follow that the 

S rtltlon effected by Annamma on the 
sis that the property belonged to her 
absolutely cannot bind the plaintiff and 
the findings of the Courts below to that 
effect have also to be sustained. 

XL It only remains to consider whe- 
ther In respect of the building situated 
on plaint Item No. 1 the 6th defendant 
cannot claim to have obtained the in- 
terests of the 2nd defendant The ground 
on which this claim of the 6lh defendant 
has been negatived by the lower Courts 
Is that the 2nd defendant had forfeited 
all his rights in respect of the building la 
item No 1 because of the fact that he 
had not expended any amounts for the 
funeral ceremonies and the other chari- 
ties mentioned In CL 2 of the wtlL 
Reliance Is placed on the provisions con- 
tained In Cl 5 of the will which stales 
that If any of the persons who have been 
enjoined to meet the expenses of the 
funeral ceremonies of the testator and 
his wife and to disburse the amounts 
specified for charities In CL 2, commits 
default In the matter of meeting such ex- 
penditure. then such person shall not have 
any right to the properties earmarked for 
such expenses and only the persons who 
actually expended the amounts shall be 
entitled to these Hems. The building In 
Item No. 1 Is one of the items earmarked 
for such expenses. 

12. Apart from a vague averment con- 
tained in the plaint that the amounts fat 
■the funeral expenses etc. were spent only 
by the plaintiff and the 1st defendant, no 
details are furnished as to when and what 
amounts were spent and by whom. The 
evidence adduced on tha point la also 
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absolutely meagre and unsatisfactory. The 
plaintiff has no personal knowledge what- 
ever about the matter, because the 
amounts are stated to have been spent 
during his minority. There is nothing to 
show that any demand was made on the 
2nd defendant who was living in a far 
off place or that even an opportunity was 
given to him to contribute towards such 
expenses. Reliance is placed by the Courts 
below on an averment contained in the 
written statement of the 1st defendant to 
the effect that himself and the plainiff 
alone spent the amounts and, strangely 
enough, this averment is referred to as 
an “admission” and used as such against 
ihe 2nd defendant. 

13. Counsel appearing for the respon- 
dents found it difficult to contend that 
ihe stipulation regarding the incurring of 
the expenditure mentioned in Cls. 2 and 
5 of the will is a condition precedent for 
the vesting of the legacies. In the very 
nature of things it could not be, for the 
simple reason, that there was no know- 
ing as to how long the widow might 
survive and when the expenses of her 
funeral were to be incurred and the vest- 
ing of the properties could not be inde- 
finitely postponed till then. The condi- 
tion imposed by Cl. 5 of the will can, 
therefore, be regarded, if at all, as a 
condition subsequent. As observed in 
Jexman on Wills, 8th edition, page 1464: 

"Conditions subsequent which are in- 
tended to defeat a vested estate or in- 
terest, are always construed strictly, and 
must, therefore, be so expressed as not 
to leave any doubt of the precise con- 
tingency intended to he provided for”. 

It is only in a case where there is very 
strong and dear evidence of the breach 
of condition that a Court would proceed 
to hold that a vested interest had been 
thereby forfeited. In the present case 
such evidence is totally laddng. It has, 
therefore, to be held that the Courts 
bdow were not justified in holding that 
ttie 2nd defendant had forfeited all rights 
in respect of the building situated on 
item No. 1. The rights of the 2nd defen- 
dant having passed to the 6th defendant 
by virtue of the sale evidenced by Ext, 
B-2, the 6th defendant is entitled to a 
l/3rd share in the building in plaint item 
No. 1 and the plaintiff and 1st defendant 
would be entitled only to a l/3rd share 
each. 

14. The preliminary decree passed by 
the Courts below Is, therefore, modified 
by holding that the 6th defendant is en- 
titled to a l/3rd share In the building in 
plaint item No. . 1 and that the plaintiff 
and the 1st defendant are entitled only 
to a l/3rd share each and not to a 1/2 
share as decreed by the Courts below. In 
other respects the decrees of the Courts 
below will stand confirmed. 

15. The Second Appeal is allowed to 


the extent indicated above and dismissed 
in other respects. The parties will bear 
their respective costs in this Court 
KSB Appeal partly allowed. 
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K. K. MATHEW, J. 

Kumaran and others. Appellants v. 
Cheriyambadan Ayidru and others, Res- 
pondents. 

Second Appeal No. 140 of 1964, D /- 
24-1-1968, appeal from Dist Court, 
Kozhikode in A S. No. 94 of 1963. 

(A) Provincial Insolvency Act (1920), 
Section 37 — "Act done by Court or Re- 
ceiver” — - Official Receiver fixing amount 
dne from debtor to insolvent’s estate — 
Order passed is "act done by Receiver”. 

Where a debtor of the insolvent filed a 
petition before the Official Receiver stat- 
ing that if an account is taken, amounts 
will be due to him from the estate of the 
insolvent and the Official Receiver con- 
sidered the petition and passed an order 
fixing the amount due from the debtor to 
the estate of the insolvent and sub- 
sequently the order of adjudication was 
annulled, the order was an "act” of the 
Official Receiver, and it would remain 
valid even after the annulment of the 
order of adjudication. Case law reviewed. 

(Pars. 9, 10) 

(B) Provincial Insolvency Act (1920), 

Section 37 — Assignment of rights in bond 
executed by debtor in favour of insolvent 
— Amount of bond reduced by Official 
Receiver — Suit by assignee — Assignee 
is entitled to recover only amount as 
found by Official Receiver — Assignment 
being subject to equities which could have 
been claimed against assignor, equitable 
set off is permissible. (Para 11) 

Cases Referred: Chronological Paras 

(1953) AIR 1953 Mad 620 (V 40) = 

(1952) 2 Mad LJ 823, Md. Hussain 
v. Md. Rowther 8 

(1938) AIR 1938 Rang 335 (V 25) = 

1938 RLR 276, Daw Hnit v. 
Anamalai Chettiar 8 

(1935) AIR 1935 Rangoon 328 
(V 22) = ILR 34 Raj 63, Offi- 
cial Receiver v. Succaram 8, 10 

(1935) AIR 1935 Rang 198 (V 22) = 

160 Ind Cas 861, Bank of 
Chiftinad v. Saw Yu Byan 8, 9 

(1891) 1891-1 QB 538 = 39 WR 372, 
Brandon v. McHenry 6 

P, C. Balakrishna Men on, for Appel- 
lants; T. S. Venkiteswara Iyer and R. C. 

Plappillv, for Respondent No. 1. 

JUDGMENT: — Defendants 1 and 2 are 
the appellants. The suit was to enforce 
a bond executed by the 1st defendant, 
with 2nd defendant as surety, to the 3rd 
defendant. 

IL/LL/D953/68 
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2. The 3rd defendant conducted a 
kuri, The 1st defendant was a subscriber 
for one ticket in the Kuri. He bid half- 
a-tieket and executed Ext. A-l, bond, 
The 1st defendant committed default in 
the payment of future instalments on 
9-8-1953 Thereafter the Kuri broke down 
on account of the default of the 3rd 
defendant The 1st defendant had sub- 
scribed for 43 instalments and it was from 
the 44th instalment that he defaulted. Ac- 
cording to 3rd defendant, an amount of 
Rs 742-8-0 (Rs 742-50) was due to him 
from the 1st defendant The plaintiff was 
also a subscriber in the Kuri conducted 
by 3rd defendant and for money due to 
him from the 3rd defendant he filed a 
suit against the 3rd defendant and ob- 
tained a decree and in execution of the 
decree he brought the right under the 
bond executed by defendants 1 and 2 
and other moveables of the 3rd defendant 
to sale and purchased them. The 3rd 
defendant was declared insolvent in 
1 P. Ho 1/54 and the Official Receiver 
was appointed to administer the estate. 
Before the Receiver, the 1st defendant 
filed a petition stating that if an account 
is taken, amounts vail be due to him 
from the estate of the insolvent The 
Official Receiver considered the petition 
and passed Ext B-l order fixing the 
amount due from the 1st defendant to the 
estate of the Insolvent at Rs 57. Sub- 
sequently, the order adjudicating the 3rd 
defendant as insolvent was annulled. 


3. In the suit filed by the plaintiff to 
realise the amount due under Ext A-l 
bond, the 1st defendant contended that 
the suit Is barred by limitation and that 
not more than Rs. 57 as found by the 
Official Receiver in Ext B-l order can be 
recovered from him. Both the Courts 
below found that the plaintiff was en- 
titled to recover Rs. 742-50 with Interest 
and decreed the suit 


4. It was argued that under Section 37 
Cl) of the Provincial Insolvency Act 1920. 
Ext B-l order was binding on the plain- 
tiff even though the order of adjudica- 
tion has been annulled and that he can 
recover only Rs, 57 as found by the Re- 
ceiver In Ext B-l. Section 37 of the 
Provincial Insolvency Act Is as follows: — 
,r Where an adjudication Is annulled, all 
sales and dispositions of property and 
payments duly made, and all acts there- 
tofore, done, by the Court or receiver, shall 
be valid, but subject a3 aforesaid, the 
property of the debtor who was adjudged 
insolvent shall vest in such person as the 
Court may appoint or. In default of any 
such appointment shall revert to the 
debtor to the extent of his right or In- 
terest therein on such condition (if any) 
as the Court may, by order In writing. 

It is clear from Section 33 that all the 
creditors have to tender proofs of their 


claims to the Receiver and he has to 
admit or reject the proofs. Under Sec- 
tion 46, what can be recovered by the 
estate of the insolvent is what is due 
after setting off the claims due from the 
insolvent. Section 80 of the Act reads as 
follows: . 

"(1) The High Court, with the kke 
sanction, may from time to time direct 
that, in any matters in respect of which 
jurisdiction is given to the Court by this 
Act, the Official Receiver shall, subject to 
the directions of the Court, have all or 
any of the following powers, namely — 

(b) to frame schedules and to admit or 
reject proofs of creditors; 

X X X X x 

(2) Subject to the appeal to the Court 
provided for by Section 68, any order 
made or act done by the Official Receiver 
in the exercise of the said powers shall 
be deemed the order or act of the 
Court”. 

5. The short question for considera- 
tion is whether Ext B-l order Is an ‘act 
within the meaning of Section 37 of the 
Act 

fi. In Brandon v. McHenry, 1891-1QB 
538 it was held construing the corres- 
ponding section of the English Bankruptcy 
Act 1869 that when a proof in bank- 
ruptcy is rejected by the trustee, and the 
bankruptcy fs subsequently annulled, the 
rejection of the proof remains valid and 
that the amount sought to be proved can- 
not be recovered. Lord Esher M. R said: 

'Tt seems to me that the rejection of 
a claim by the trustee is an act done by 
him within the meaning of the section, 
and therefore, such rejection holds good 
alter the annulment of the bankruptcy" 

7. In "the Law of Insolvency In 
India”, by D. F. Mulla, 2nd Edition, at 
page 335, It is observed: 

"At the same time if a proof was re- 
jected by the Official Assignee or Official 
Receiver, the creditor cannot, after 
annulment, enforce the claim, the rejec- 
tion of the proof being on "act" done by 
the Official Assignee which is not nulli- 
fied by the annulment". 

* 8. Mr. Venldteswara Iyer appearing 
for the respondent submitted on the 
strength of the rulings in Bank of 
Chettinad v Saw Yu Ryan, AIR 1935 
Rang 498, Official Receiver v. Succa- 
ram, AIR 1925 Rang 328; Md. Hussain v 
Md. Rowther. AIR 1953 Mad 636 
and Daw Hnit v Anamalai Chettiar. 
AIR 1938 Rang 335 that an order passed 
by the Court settling a list of the credi- 
tors is not an ’act’ done by Receiver or 
Court within the meaning of Section 37 
of the Provincial Insolvency Act, I do 
not think that these rulings go to the 
extent of deriding the aaestion that re- 
jection or admission of proof by the Offi- 
cial Receiver Is not an ’act' done by him 
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■within the meaning of Section 37 of the 
Act. 


9. In AIR 1935 Rang 498 it was ob- 
served: — 

"Any order setting aside a transfer 
under either of these sections presupposes 
an existing insolvency, and as a matter 
of fact,. at the present moment, there is 
no existing insolvency upon which an 
order in favour of the receiver or the 
scheduled creditors as such can be based. 
The receiver has ceased to exist. The 
schedule of creditors is waste paper and 
all the creditors of the insolvents have re- 
verted to their original position as plain 
creditors and are no longer scheduled 
creditors in the insolvency. The annul- 
ment of the insolvency dates back to the 
date on which the order of adjudication 
was passed. The whole insolvency had 
become null and void. The question of 
subsequent res judicata is not one with 
which we are primarily concerned." 

10. In AIR 1935 Rang 328 it was 
held:— 

"Therefore, the words “all acts there- 
tofore done” mean all acts done with a 
view to making sales and dispositions of 
property, including the setting aside of 
transfers made by the insolvent with a 
view ultimately of making sales of the 
property so recovered for the benefit of 
the estate in his hands and therefore, 
ultimately for the benefit of the creditors 
even though the actual final disposal of 
the property has not been made on the 
date of the annulment of the adjudication 
and therefore, the date on which the re- 
ceiver in insolvency qua receiver ceases 
to exist”. 

I think, an order passed by the Insolvency 
Court or the Official Receiver would be 
an "act” within the meaning of Sec- 
tion 37 of the Provincial Insolvency Act. 
I, therefore, hold that Ext. B-l order was 
an "act” of the Official Receiver, and 
therefore, the order would remain valid 
even after the annulment of the order of 
adjudication. If that be so, no other ques- 
tion will .arise in this case. Under that 
order, the plaintiff can recover only the 
amount as found by the Receiver. 

11. Even otherwise, the plaintiff is en- 
titled to recover only the balance of the 
amount after setting off the amount due 
to the 1st defendant from the 3rd defen- 
dant in the same chitty. The plaintiff is 
an assignee of the bond and the assign- 
ment is subject to the equities which 
could have been claimed against the 
assignor. I think, an equitable set off is 
permissible in this case. But, it is not 
necessary for me to decide that question. 

12. I think, the Courts below were 
wrong in decreeing the suit. The plain- 
tiff is entitled only to a decree for the 
amount admitted by the defendants. I 
pass a decree for the same with interest 


at 6 per cent from the date of Ext. B-l 
order upto the date of the decree and 
thereafter, with proportionate costs here 
and the Courts below. The appellants 
will get proportionate costs here and in 
the lower appellate Court. 

13. The appeal is allowed to the above 
extent. 

HGP/D.y.C, Appeal partly allowed. 
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T. S. KRISHNAMOORTHY IYER, J. 
Karthyayani, Appellant v. Raman and 
others, Respondents. 

Second Appeal No. 1187 of 1964, D /- 
5-4-1968, appeal from Addl. Dist, Court 
Trichur in A. S. No. 45 of 1964. 

Evidence Act (1872), Section 108 — * 
Presumption of death in respect of a per- 
son not heard of for seven years — There 
is no presumption of date of death — 
Onus to prove that death took place 
within seven years lies on person who 
claims a right to the establishment of 
which the fact is essential. (1870) LR 5 
Ch 139 and AIR 1926 PC 9, Rel. on. 

(Para 2) 

Cases Referred: Chronological Paras 

(1926) AIR 1926 PC 9 (V 13) = 53 
Ind. App. 24 Lalchand Marwari v. 
Mahant Ramrup Gir 2 

(1899) ILR 23 Bom 296, Rango Balaji 
v. Mudiyappa 2 

(1870) LR 5 Ch 139=18 WR 303, In 
re Phene’s Trusts 2 

K. Chandrasekharan, T. Chandrase- 
khara Menon; C. Sankara Menon and P. 
Kesavan Nair, for Appellant; T. S. Venki- 
teswara Iyer and R. C. Plappilly, for 
Respondents Nos. 1 and 2. 

JUDGMENT : — The question raised 
in the second appeal is whether the decree 
in O. S. 91 of 1953 filed by the second 
defendant against Sankaran and the first 
defendant is valid and binding on the plaint 
items which belonged to Sankaran.- O. S. 
91 of 1953 is a suit to enforce a mortgage 
executed by Sankaran. The plaintiff is 
the daughter of Sankaran. The mortgage 
was executed by Sankaran in 1122 to the 
second defendant, and immediately there- 
after he left for Ceylon and according to 
the plaintiff he was not heard of there- 
after and there is therefore, a presump- 
tion under Section 108 of the Evidence 
Act that he is dead. Though the learned 
Munsiff accepted the plea of the plaintiff 
the learned Judge overruled the same 
The suit in O. S. 91 of 1953 was filed on 
11-2-1953 and the decree therein is dated 
19-5-1953, In execution of the decree the 
property was sold and purchased by the 
second defendant who subsequently 
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transferred the same to defendants 3 and 
4 for the benefit of the first defendant. 

The sale certificate Is Ext. P-10 dated 
4-11-1954 and the delivery receipt is Ext 
P-11 dated 24-11-1954. The learned Judge 
took the view that though under S 108 
of the Evidence Act there is a presump- 
tion that Sankaran is dead there is no 
presumption regarding the date of his 
death and the burden, is upon the plain- 
tiff to prove that Sankaran was dead on 
the date of the suit or on the date of the 
Court sale and that plaintiff has not dis- 
charged the burden. The view taken by 
the Court below Is unexceptionable. In 
Sarkar on Evidence (Eleventh edition), 
page 932, it is observed. 

"If a person is not heard of for seven 
years there is a presumption of the fact 
of death at the expiration of seven years 
but the exact time of death is not a matter 
of presumption but of evidence and the 
onus oi proving that death took place at 
any particular time within the seven 
years lies upon the person who claims a 
right to the establishment of which that 
fact is essential. There is no presumption 
that death took place at the dose of seven 
years”. 

2. In Lalchand Marwari v. Mahant 
Ramrup Gir, 53 Ind. App 24 = (AIR 1928 
PC 9) the Privy Council observed thus; 

"Now upon this question there Is, their 
Lordships are satisfied, no difference be- 
tween the law of India as declared In the 
Evidence Act and the Law of England, 
(Rango Balail v. Mudiyappa, (1899) ILR 
23 Bom 296 and searching for an explana- 
tion of this very persistent heresy, their 
Lordships find it in the words in which 
the rule both In India and in England Is 
usually expressed. These words taken 
originally from In re Phene’s Trusts 
(1870) LR 5 Ch 139) run as follows:— 

*11 a person has not been heard of for 
iseven years, there Is a presumption of law 
that he Is dead: but at what time within 
that period he died is not a matter of pre- 
sumption but of evidence, and the onus 
of proving that the death took place at 
any particular time within the Eeven 
years lies upon the person who claims a 
right to the establishment of which that 
fact is essential.' 

Following these wor d s, it Is constantly 
assumed— not perhaps unnaturally— that 
where the period of disappearance ex- 
ceeds seven years, death, which may not 
be presumed at any time during the 
period of seven years, may be presumed 
to have taken place at its close. This, of 
course, is not so. The presumption is the 
came If the period exceeds seven years. 
The period Is one and continuous, though 
It may be divisible into three or even 
four periods of seven years. Probably 
the true rule would be Ies3 liable to be 
missed, find would Itself be staled more 
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accurately, if. Instead of speaking of a 
person who had not been heard of for 
seven years. It described the period of 
disappearance as one ‘of not less than 
seven years'". 

3. It Is seen from Ext. P-2 that 
Sankaran was alive in 1949 The filing 
of the suit and the Court sale were all 
before the expiry of 7 years from 
date of Ext. P-2. In these circumstances, 
the view taken by the Court below is 
correct. The Second Appeal is dismissed 
but without costs. 

GGM/D.V.C. Appeal dismissed. 
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M. U. ISAAC, J. 

Narayani Amma, Appellant v. Bhas- 
karan Filial and others. Respondents. 

Second Appeals Noa. 1569 of 1964 and 
161 of 1965. D/- 23-5-1963, appeal from 

Dist Court, Kottayam In A. S. No. 450 
of 1963 

(A) Civil P. C. 0908). O. 32, R, 4 0) -* 
Sait by next friend — Person who has 
no interest In the benefit of minors can- 
not maintain. 

A person who has no Interest at nil fa 
the benefit of the minors and who ha3 
been put forward by another person for 
achieving his own objects is not entitled 
to act as a next friend of the minors and 
maintain a suit In the name of the 
minors. AIR 1981 Mad 3-15. Folk ^ 

(Para 13) 

No person has a right to act as a next 
friend of a minor, and Institute a suit 
for the minor, by reason, of the mere fact 
that he is not of unsound mind, he Is a 
major, and he has no adverse Interest to 
the minor. Rule 4 (I) contains only an 
enabling provision. Unsound mind, non- 
attaining of majority and adverse interest 
are disqualifications, which prevent a 
person from acting as next friend of a 
minor. Absence of these disqualifications 
does not give him the right to act; but 
It oruy qualifies him to act. Whether a 
person can be permitted to act as next 
friend of a minor is a matter to be decid- 
ed by the Court; and the decision must 
depend upon the sole question whether It 
Is a bona fide action Instituted for the 
benefit of the minor. Thus If the com- 
petency of a next friend is questioned. 

It Is the duty of the Court to enquire 
whether the action has been Instituted by 
him bona fide and for the benefit of the 
minor. If the Court finds that it is not 
to. the action must be dismissed on that 
sole ground. If the suit instituted b7 a 
next friend Is against the rain or ’a own 
parents, very strong grounds should be 
made out for per m itting him to maintain 
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Hie suit. Case law discussed. 

(Paras 13, 35) 
(B) Transfer of Property Act (1882), 
Section 5 — Family settlement •— What 
constitutes. 

A fami ly settlement is only an agree- 
ment by the members of the family to 
divide and hold the family properties 
separately in accordance with the agree- 
ment; and if the agreement is supported 
by consideration, and is not invalidated by 
any vitiating circumstance, it would be a 
valid settlement. The inclusion of pro- 
perties which do not belong to the family 
or junction of persons who are not mem- 
bers of the family does not by itself in- 
validate the settlement. Case law dis- 
cussed. (Para 9) 

(O Contract Act (1872), Section 188 — 
Possession of care-taker — It is posses- 
sion of principal. 

A care-taker is only an agent. An agent 
holds the principal's property only on 
behalf of the prindpaL The agent has 
no possession of his own. What is called 
a care-taker's possesion is the possession 
of the prindpaL (Para 6) 

(D) Transfer of Property Act (1882), 
Section 8 — Transaction contained in more 
than one document between the same 
parties — Documents must he read and 
interpreted together. 1912-1 Ch 735 and 

AIK, 1965 SC 1856 RcL on. (Para 8) 

Cases Referred: Chronological Paras 

(1965) AIR 1965 SC 1856 (V 52) = 

1965) 3 SCR 318, Chattanatha 
Karayalar v. Central Bank of 
India 8 

(1961) Am 1961 Mad 345 (V 48) = 

74 Mad LW 41, Velayudhan Pillal 
v. P. P. Narayana Pillai 63 

(I960) Am 1960 Madh Pra 73 
(V 47) = 1960 Jab LJ 348, TuMram 
v. Shyamlal 14 

0.957) AIR 1957 Pat 260 (V 44), 
Ramchandar Singh V. Gopi 
Krishna 14 

(1955) Am 1955 SC 481 (V 42) = 

(1955) 2 SCR 22. Sahu Madho 
Das v. Mukand Ram 0 

(1950) Am 1950 Bom 307 (V 37} = 

52 Bom LR 394, Santosh Kumari 
v. Chimanlal 15 

0943) AIR 1943 All 101 (V 30) = 

ILR 1943 All 411 (FB), Dasodia 
v. Gaya Prasad B 

0940) Am 1940 Bom 58 (V 27) = 

TT.R (1940) Bom 135, Ratanchand v, 

Jasraj 14 

0934) -AIH 2934 Mad 73 (V 21) = 

65 Mad U 841, Chikkanna Chetty 
v. Dhanakoti N. Chettiar 14 

(1912) 1912-1 Ch 735 = 81 LJ Ch 
457, Manks v. Whiteley 8 

S, A. No. 1569 of 1964: 

"V, G. Sankaranarayana Pillal and C. N. 
Raghavan Nair, for Appellant; K. N. 
Narayanan Nair, G. P. Panicker. N. Sudha- 


karan, for Respondents Nos. I to 7, 
T. R. Aehutha Warner, A N. Sree dharan 
Pillai for Respondents Nos. 8 to 16 and 
19; P. K. Kesavan Nair, K. N. Narayana 
Pillai and N. Govindan Nair, for Respon- 
dent No 17. 

S. A No, 161 of 1965: 

N. Govindan Nair, P. K. Kesavan Nmx) 
and K. N. Narayana Pillai, for Appellant) 
V. G. Sankaranarayana Pillai, for Res- 
pondent No. 18. 

JUDGMENT: — These appeals arise out 
of O. S. No. 294 of I960 on the file ofi 
the Munsifs Court, Kanjirapally. S. A, 
No. 1569 of 1964 is by the 12th defendant! 
and the other appeal is by the 10th defen- 
dant. The plaintiffs are eight minors} 
and the suit was instituted by one 
Madhavan Pillal who is an uncle of the 
1st plaintiff, as next friend of the minors. 
Defendants 2 to 8 and the 1st plaintiff 
are the children of the 1st defendant The 
next friend, Madhavan Pillal and the 10th 
defendant are brothers of the 1st defen- 
dant Plaintiffs 2 to 4 are the children 
of the 5th defendant; and plaintiffs 5 to 
8 are the children of the 3rd defendant 
They belong to the Nayar community, 
and are governed by the Travancore 
Nayar Act 2 of 1100. The main relief 
claimed in the suit is a declaration of the 
title and possession of the plaintiffs' 
tarwad for the two items of immovable 
properties described in the plaint sche- 
dule. Item No. 1 is a garden land in Sy. 
No. 404/1, 2 and 4 in Cheruvally Village, 
Kanjirapally Taluk, having an area of 
1.40 acres. Item No. 2 is a one-third 
share in a residential building situate in 
the adjoining land bearing Sy. No. 404/3 
in the same village. 

2. The allegations in the plaint, in so 
far as they are relevant for the decision 
of these appeals, are the following. The 
plaint properties belonged to the 1st 
defendant’s tarwad. There was partition 
in the tarwad in 1102 as per Ext. P-1. 
In that partition, the 1st defendant's 
tavazhi got these properties; and accord- 
ingly, they belonged to the tarwad con- 
sisting of defendants 1 to 9 and the plain- 
tiffs. As the 1st defendant and her 
children were residing far away from the 
properties, and as her mother, Gouri 
Amma, had not sufficient means for live- 
lihood, she was allowed to take the in- 
come of the first item of the plaint pro- 
perties. Gouri Amma was also residing 
in the building mentioned as item No. 2. 
She was taking the income with the help 
of the 10th defendant and after her death 
in 1132. the 10th defendant has been con- 
tinuing his possession of item No. 1 .as a 
care-taker. The land in which the build- 
ing mentioned as item No. 2 is situate 
along with a one-third share in the said 
building fell to the share of one Meena- 
kshi Amma under the partition, Ext P-1. 
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The Uth defendant, who is the 10th defen- 
dant's wife, purchased the said land and 
the one- third share in the building from 
Meenakshi Amma Accordingly, defen- 
dants 10 and 11 have been residing in the 
said budding In 1950, defendants 1 and 
2 along with others executed a deed of 
gift. Ext D-2, giving the plaint properties 
and other properties to the 3rd defen- 
dant and her husband. Ext D-2 was ex- 
ecuted on the assumption that the plaint 
properties belonged to defendants 1 to 3 
As per Ext D-4 dated 5-10-1960, the 3rd 
defendant and her husband sold the first 
Item to the 12th defendant Neither the 
3rd defendant and her husband nor the 
12th defendant have got possession of the 
properties as per Ext D-2 or Ext D-4. 
These transactions were not for any 
tarwad necessity, nor supported by con- 
sideration They are, therefore, invalid 
and not binding on the plaintiffs tarwad. 
On the above allegations, the plaintiffs 
brayed for — 

(a) declaration of title and possession 
of the plaintiffs tarwad to the plaint pro- 
perties, 

(b) demarcating the boundary of the 
first item from the land lying on the 
eastern side, 

(c) an injunction against the 12th 
defendant from reducing to his possession 
the first item, and against the 10th defen- 
dant from permitting any other person to 
take possession of the said property: and 

(d> relieving the 10th defendant of his 
rights in the first item as care-taker 
thereof. 

Tiie plaint was subsequently amended, 
by -which the plaintiffs prayed for the 
additional reliefs of setting aside Exts. 
D-2 and D-4 and recovery of possession 
of the first item from the 12th defendant 
with mesne profits at the rate of Rs. 50 
per year, in case it was found that he 
was in possession of the said property. 

3. The suit was contested by all the 
defendants, except the 11th. Defendants 
I to 9 filed a joint written statement and 
the 3rd defendant also filed a separate 
written statement. The contentions of 
defendants 1 to 9 and 12 are common. I 
shall briefly state their contentions. The 
1st plaintiff Is redding with and is being 
looked after by his Parents; and his 
lather, who is a Vakil practising at 
Shertallal, is the guardian of the 1 st 
plaintiff. Similarly plaintiffs 2 to 4 and 
5 to 8 are residing with and are being 
looked after by their respective parents; 
and their fathers are their guardians. The 

3rd defendant and her husband along 
with their children plaintiffs 5 to 8, are 
residing far away from the plaint pro- 
perties. and it was not Possible to manage 

them. Hence they wanted to sell the 
said properties; but the 10 th defendant, 
taking undue advantage of the above 


. Bhaskaran (Isaac J.) A.1R* 

situation and the fact that he was living 
in the house mentioned in item No. 2, 
planned to purchase the said properties 
for a very cheap price. The 3rd defen- 
dant and her husband sold the first item 
alone to the 12th defendant for a much 
higher price. 

The 10th defendant got offended and 
Infuriated, and he attempted to trespass 
and forcibly take away the income from 
the said property. Thereupon, the 12th 
defendant complained to the police; and 
the police started proceedings against me 
10th defendant and his companions under 
Section 107, Criminal Procedure Code, 
for security for keeptmg the peace. 
Madhavan Pillai, who has instituted this 
suit as next friend, is a brother of the 
10th defendant The fnend is a pauper, 
and a person hired by the 10th defendant 
for instituting this suit to save him from 
the above proceedings. The next fnend 
has no concern with the minors; and the 
suit is detrimental to their interest. He 
Is not, therefore, entitled to institute this 
action for the minors. Regarding the 
tarwad partition. Ext P-1, they contend- 
ed that defendants 1 to 3 got the plaint 
properties to their individual shares, and 
that they did not form a tavazhi under 
the said partition. Hence the tarwad 
consisting of defendants 1 to 9 and the 
plaintiffs had no right in the said pro- 
perties, and defendants 1 to 3 are the 
absolute owners thereof. 

Regarding the deed of gift. Ext. D-2, 
they contended that it was executed as 
part of a family settlement, along with 
Ext, D-l, a deed of settlement, and that 
It was valid, even if the plaint properties 
belonged to the tarwad. It was also con- 
tended by them that under' the partition 
deed, Ext P-1, Meenakshi Amma had 
only a one-sixth right In the build- 
ing mentioned In the second Item of 
the plaint schedule, that the llth 
defendant has got only the said right, and 
that the remaining five-sixth share In th.e 
building was owned by the 3rd defendant 
and her husband as per Ext D-2. They 
further contended that the 10th defendant 
was not a care-taker of the first item at 
any time, that he had no manner of a 
right in the said property, and it was In 
the possession of the 12th defendant pur- 
suant to the sale deed, Ext. D-4. 

4. The 10th defendant supported the 
plaintiffs’ case that the plaint properties 
belonged to the tarwad consisting oj 
defendants 1 to 9 and the plaintiffs, ana 
that Exts. D-2 and D-4 were invalid. 
he claimed that the first Item was giveo 
to him by the 1st defendant and other 3 * 5 
on oral lease in 1113. that he has been 
holding it thereafter as a lessee, that 
had effected valuable improvement 
therein, and that he was not laible to oe 
evicted therefrom. 
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5. Several issues were framed by the 
trial Court; but it is not necessary to 
refer to them. The main points which 
arose for decision were — 

1. Whether Madhavan Fillai was com- 
petent to institute the suit as next friend 
of the minor plaintiffs. 

2. Whether, under the partition deed, 
Ext. P-1, the plaint properties were given 
to the shares of defendants 1 to 3 indivi- 
dually, or to the share of the 1st defen- 
dant’s tavazhi 

3. Assuming that the plaint properties 
belonged to the tavazhi of the 1st defen- 
dant, whether Ext. D-2 is valid as part of 
a family settlement; and 

4. Whether the 10th defendant has got 
any right in 'the plaint properties. 

In the course of the suit, the 1st plain- 
tiff attained majority; and on 7-9-1962 
he filed an affidavit supporting the con- 
tentions of defendants 1 to 9, and stating 
that the suit was detrimental to the 
interest of the minors, that it was 
filed at the instance of the 10th 
defendant, and that the suit should 
be dismissed. Notice was given to all 
parties on the affidavit; but no action was 
taken by the trial Court in that matter. 
The trial Court decided all the above 
points in favour of defendants 1 to 9 and 
12, and dismissed the suit with costs. 
Madhavan Pillai, acting as next friend of 
plaintiffs 2 to 8, filed an appeal in the 
District Court, Kottayam; and the 10th 
defendant filed a cross-objection. The 
learned Additional District Judge did not 
consider the first point; and he reversed 
the findings of the trial Court on the se- 
cond and third points. Regarding the 
10th defendant’s claim, he concurred with 
the trial Court in holding that the lease 
set up by the 10th defendant was untrue; 
but he held that the 12th defendant did 
not get possession of the first item of the 
plaint properties pursuant to Ext. D-4, 
and that the 10th defendant was in pos- 
session of the same as a care-taker. In 
the light of the above findings, he allow- 
ed the appeal with costs, granting plain- 
tiffs 2 to 8 all the reliefs sought for in the 
plaint, except recovery of possession of 
the first item with mesne profits from the 
12th defendant. The cross-objection of 
the 10th defendant was also dismissed. 

6. The appeal filed by the 10th defen- 
dant can be easily disposed of. Both the 
Cotuts have concurrently disbelieved his 
case of lease. The trial Cotut held that 
the 12th defendant was in posses- 
sion of the property, while the lower 
appellate Court held that the 10th 
defendant was in possession of the 
same, as caretaker. Under law it 
means that he was only an agent. An 
agent holds the principal’s property only 
on behalf of the principal. The agent 
has no possession of his own. What is 
called a caretaker’s possession is the pos- 


session of the principal. I should there- 
fore, clarify the position, and hold that 
the 10th defendant had no possession of 
the property at any time. Admittedly, a 
receiver was appointed for the first item 
of the plaint schedule properties by the 
Executive First Class Magistrate, Devi- 
kulamp and he is in possession of the said 
property. He should restore possession of 
the property to the rightful owner. 

7. I shall now consider the question 
whether the plaint properties were allot- 
ted to the tavazhi of the 1st defendant or 
to defendants 1 to 3 individually under 
the partition of 1102. The properties 
partitioned as per Ext. P-1 were the pro- 
perties which belonged to the tavazhi of 
Gouri Amma, the mother of the 1st defen- 
dant. At that time, defendants 2 and 3 
were the only children of the 1st defen- 
dant; and they were minors. There were 
also other minor members in the tavazhi 
Ext. P-1 clearly states that the plaint pro- 
perties were allotted to the share of the 
1st defendant and her children, the 2nd 
and 3rd defendants. In the scheme of the 
partition, the 1st defendant and these two 
minor children formed a tavazhi. Noth- 
ing was given to them separately or in- 
dividually as it was done in the case of 
some of the other persons, who are par- 
ties to Ext. P-1. The learned Additional 
District Judge has fully considered this 
question. The learned counsel for the ap- 
pellant also did not seriously challenge 
the correctness of the finding of the 
lower appellate Court on this point. I 
hold that the plaint properties vested in 
the tavazhi of the 1st defendant under 
Ext. P-1. 

8. The next question for consideration 
is whether Ext D-2 is valid as part of a 
family settlement. Ext. D-l is a deed of 
settlement executed by the 1st defendant 
and her husband, Padmanabha Pillai, 
settling the properties mentioned therein 
in favour of defendants 2 and 4 to 9 and 
the 1st plaintiff. These properties consist 
of 29 items of immovable properties, 
which were given to the 1st defendant by 
Padmanabha Pillai as gift and were ac- 
cordingly in the possession and enjoy- 
ment of the 1st defendant and her chil- 
dren, 7 items of immovable properties be- 
longing to Padmanabha Pillai, and all 
the movables belonging to the 1st defen- 
dant and Padmanabha Pillai Ext. D-2 
was executed on the same day by defen- 
dants 1 and 2 and Padmanabha Pillai in 
favour of .the 3rd defendant and her hus- 
band. The 3rd defendant was at that 
time living with her husband, at a place 
far away from the house, wherein defen- 
dants 1 and 2 and 4 to 9 and the 1st 
plaintiff were residing. 

The properties given to the 3rd defen- 
dant and her husband under Ext. D-2 
consist of the plaint properties, a garden 
land having an extent of 3.15 acres and 
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belonging to Fidrnnnabha Filial, and 
another Carden land ha vine an extent of 
70 cents and belonging to the 1st defen- 
dant, and also the rights under a decree 
obtained by Padmanabha Filial, Ext D-l 
refers to Ext D-2; and Ext. D-2 refers 
to Ext D-l. It is clear from the terms 
of these documents that they evidence an 
arrangement agreed to by all the persons 
who are parties thereto, and that they 
were executed to give effect to that 
arrangement The principle Is well esta- 

1 bUshed that if a transaction Is contained 
in more than one document between the 
same parties, they must be read and in- 
terpreted together. In blanks v. Whitely 
1912-1 Ch 735 Moulton L. J. stated: 

"Where several deeds form part of one 
transaction and are contemporaneously 
executed they have the same effect for all 
purposes such as arc relevant to this case 
as if they were one deed. Each Is executed 
on the faith of all the others being exe- 
cuted also and is intended to speak only 
as part of the one transaction, and if one 
is seeking to make equities apply to the 
parties they must be equities a ri si ng out 
of the transaction as a whole”. 

The above passage was auoted with ap- 
proval by the Supreme Court In Chatta- 
natha Karayalar v Central Bank of India 
LtcL, AIR 1665 SC 1856. Exts. D-l and 
D-2 have, therefore, to be read and In- 
terpreted together. 

9. I shall now consider whether Exta. 
D-l and D-2 constitute a valid family 
settlement. In Sabu lladho Das v. 
Mukandrarn. AIR 1955 SC 481 the 
Supreme Court referred to family settle- 
ment as 

"an arrangement under which one set 
of members abandons all claim to all 
title and interest in all the properties in 
dispute and acknowledges that the sole 
and absolute title to all the properties 
resides in only one of their number (Pro- 
vided. ki: dkt bad claimed tba wbala end. 
made such an assertion of title) and are 
content to take such properties as are as- 
signed to their shares as gifts pure and 
simple from him or her, or as a con- 
veyance for consideration when consi- 
deration is present”. 

The above statement was not Intended as 
an exhaustive definition of a family 
settlement. A Pull Bench of the Allaha- 
bad High Court in Dasodia v. Gaya 
Prasad. ATR 1943 All 101 (FB) said: 

"A doubtful claim based on the allega- 
tion of an antecedent title Is not essential 
for the validity of a family arrangement; 
such arrangement may bind the parties to 
it If it Is for the benefit of the family or 
for the maintenance of peace and har- 
mony and the avoidance of future dis- 
cord or for the preservation of the pro- 
perty But there must be some kind of 
consideration before on agreement in res- 
pect to the division of family property 
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can be held to be a valid family arrange- 
ment". 

Exts. D-l and D-2 related to properties 
which belonged to the tavazhi of the 1st 
defendant and properties belonging to the 
1st defendant and Padmanabha Filial 
Thus properties which did not belong to 
the tavazhi and persons who were not 
members of the tavazhi have come Into 
the transaction. It was contended that a 
family settlement is a settlement of the 
family or tarwad properties among its 
own members, and that a settlement 
which takes In other properties and brings 
In other persons is not a family settle- 
ment. I have not been referred to any 
authority in support of the above conten- 
tion. I do not also think that it can be 
sustained on any principle A family 
settlement Is only an agreement by the 
members of the family to divide and hold 
the family properties separately in ac- 
cordance with the agreement, and if the 
agreement Is supported by consideration, 
and is not invalidated by any vitiating 
circumstance. It would be a valid settle- 
ment I do not find any reason why the 
Inclusion of properties which do not 
belong to the family or Junction of per- 
sons who are not members of the family 
should by itself Invalidate the settle- 
ment 

In the Instant case. Padmanabha Filial 
and the 1st defendant have not taken any 
benefits under Ext D-l or D-2. They have 
brought in large extent of valuable pro- 
perties of their own. and made them avail- 
able by way of gift for settlement among 
the members of the tavazhi. The 1st defen- 
dant also surrendered all her rights In 
the tavazhi properties. Hence, there Is no 
scope for any complaint on this account 
Ext D-2 Is styled as a gift deed, and it 
is In favour of the 3rd defendant and her 
husband. ExL D-l, though It Is styled 
as a deed of settlement is drawn up tn 
the form of o_ rift deed, t, hawe. clrea/iy 
held that these two documents were exe- 
cuted to rive effect to a family arrange- 
ment and that they have to be read and 
construed together. Thus construed, 
neither of them Is a deed of gift Under 
Ext D-l, defendants 2 to 9 and the li " 
plaintiff got . absolutely to themselves 2 
Items of Immovable properties, which b< 
longed to 'the tavazhi of the 1st defer 
dant by getting them released of th 
rights of the 1st and 3rd defendanl 
therein. 

They also got other 7 Items of hr 
movable properties which belonged t 
Padmanabha Pillai, and all movable 
belonging to him and the 1st defendan 
It was In consideration of this conveyance 
that they surrendered their rights in the 
plaint schedule properties, which are 
riven to the 3rd defendant and her hus- 
band as per Ext D-2. Under Ext D-2. 
the 3rd defendant and her husband got 
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In addition, to the plaint schedule pro- 
perties, two other valuable items of im- 
movable properties, and also the rights 
under a Court decree. In consideration of 
this conveyance, the 3rd defendant sur- 
rendered her rights in the 29 items of im- 
movable properties, which belonged to the 
[1st defendant’s tavazhi and included in 
Ext D-l. Exts. D-l and D-2 are thus 
mutually supported by consideration. 
These documents, therefore, constitute a 
Valid family settlement 

10. It is also evident from what I 
have stated above that the consideration 
for Ext D-l proceeded from defendants 2 
to 9 and the 1st plaintiff, while the con- 
sideration for Ext D-2 proceeded from 
the 3rd defendant It can also be said 
that the large extent of properties which 
were given as gift by the 1st defendant 
and Padmanabha Pillal as per Exts. D-l 
and D-2 also formed part of the consi- 
deration for the settlement evidenced by 
these documents. The point to be noted 
is that no consideration has proceeded 
from the husband of the 3rd defendant. 
He is not a member of the tavazhi; and 
he cannot derive any rights in the tavazhi 
properties under the family settlement 
He is not a party to this suit and hence 
the question whether he would derive 
any rights in the plaint properties under 
Ext. D-2 cannot be decided in this action. 
There is no case, and it was not contend- 
ed, that Ext D-2 is bad, because the 
conveyance thereunder is also in favour 
of the 3rd defendant’s husband. The 
transaction was not attacked on this ' 
ground. 

11. The fact that Exts. D-l and D-2 
constitute a valid settlement only means 
that it is binding on the parties to the 
settlement The question whether it is 
binding on the tarwad and whether it 
can be set aside by the minor members of 
the tarwad depends on entirely different 
considerations. All the major members of 
the tarwad are parties to or have accept- 
ed the settlement All the minor mem- 
bers who subsequently attained majority 
have also accepted the transaction. Under 
these circumstances, there would be a 
presumption that the transaction was 
beneficial to all the members of the 
tarwad; and it cannot he set aside unless 
It is established that it was detrimental to 
the interest of the minors. There is no 
such case for the plaintiffs 2 to 8. Ap- 
parently it was a very beneficial arrange- 
ment for all the members of the tarwad. 
The whole attack against Ext D-2 was on 
the assumption that it was an outright 
gift of the whole tarwad properties • by . 
two members of the tarwad in favour of 
another member and her husband. 

This, as I have held, is not the true 
character of the transaction. Ext D-2 
was only part of a family settlement; and 
hence the objection raised by p l a intiffs 2 


to 8 to the validity of Ext. D-2 falls to 
•the ground. There are also other diffi- 
culties for plaintiffs 2 to 8 to succeed in 
this action. In the first place, as Exts. 
D-l and D-2 constitute a family settle- 
ment, it is not possible to set aside Ext. 
D-2 without Ext, D-l also being set aside. 
Both, of them would stand or fall to- 
gether. 

Secondly, the conveyance under Ext. 
D-2 is in favour of the 3rd defendant and 
her husband; and it relates to the plaint 
properties and other properties. The 3rd 
defendant’s husband is not a party to the 
suit; and tne validity of Ext D-2 cannot 
be adjudicated behind his back. Thirdly, 
under the family settlement effected by 
Exts, D-l and D-2, defendants 3 and 5 
have conflicting interests. There is no 
case that plaintiffs 5 to 8 do not get tha 
plaint properties as children of the 3rd 
defendant. So the interest of the 3rd 
defendant and plaintiffs 5 to 8 is to uphold 
Ext. D-2. under which they got the whole 
of the plaint properties. It is only plain- 
tiffs 2 to 4, the children of the 5th defen- 
dant, who can be interested in question- 
ing the validity of Ext. D-2. Thus the 
plaintiffs 2 to 8, who have joined in this 
action, have conflicting interests in tha 
relief asked for in respect of Ext D-2. 

12. Ext D-4, the sale deed in favour 
of the 12th defendant relating to the first 
item of the plaint properties, has been 
sought to he set aside on the ground that 
Ext D-2 was void, and tha>; the 3rd 
defendant and her husband had no right 
therein. Therefore, if plaintiffs 2 to 8 do 
not succeed in setting aside Ext D-2, they 
must fail in setting aside Ext D-4 also. 
It may be open for plaintiffs 5 to 8 to 
assail Ext D-4 on the ground that Ext 
D-4 is not supported by tarwad necessity. 
They have no such case in the plaint On 
the other hand, the 3rd defendant has 
pleaded that Ext D-4 was executed for 
proper consideration and tarwad neces- 
sity. She has also let in evidence in sup- 
port of that plea. This question was not 
considered by the Courts below, as Ext 
D-4 was not attacked on such a ground. 
The plaintiffs cannot therefore, succeed 
In getting Ext D-4 set aside. 

13. There is an important question 
raised in this case; and it relates to the 
competency of the next friend to main- 
tain this action on behalf of plaintiffs 2 
to 8. It was submitted on his behalf that 
in the absence of a guardian appointed or 
declared by a competent authority, any 
person who Is of sound mind and has 
attained majority is entitled to act as 
next friend of a minor, provided that his 
interest is not adverse to that of the 
minor. Reliance wa s made on sub-rr. (1) 
and (2) of Rule 4 in Order 32 of the Civil 
P. C, They read as follows: — 

"4. Who' may act as next friend or be 
appointed guardian for the suit.—' (1) Any 



220 Her. [Prs. 13-15] NarayanI Aroma • 
person who is ol sound mind and has 
attained majority may act as next friend 
of a minor or as his guardian for the 
suit: 

Provided that the Interest of such per- 
son is not adverse to that of the minor 
and that he is not, in the case of a next 
friend, a defendant, or in the case of a 
guardian for the suit, a plain tiff. 

(2) Where a minor has a guardian ap- 
pointed or declared by competent autho- 
rity, no person other than such guardian 
shall act as the next friend of the minor 
or be appointed his guardian for the suit 
unless the Court considers, for reasons to 
be recorded, that it is for the minor’s 
welfare that another person be permitted 
to act or be appointed, as the case may be. 

The learned counsel also relied on the 
following observation of Rajamannar 
C J in Parameswaran Pillal Velayudhan 
Filial v Parameswaran Filial Narayana 
Pillai. AIR 1961 Mad 345. 

"Undoubtedly any person who Is of 
sound mind and has attained majority 
may act as next friend of a minor or 
lunatic for the suit, provided that the 
interest of that person is not adverse to 
that of the minor or the lunatic’*. 

I respectfully agree with the above ob- 
servation. which is only a statement of 
the provirion contained in O 32. R. 4 
(1) of the Civil Procedure Code. But the 
question lor decision In the instant case 
is whether a person, who has no interest 
at all In the benefit of the minors and who 
has been put forward by another person 
for achieving his own objects. Is entitled 
to act as a next friend of the minors, and 
maintain a suit m the name of the minors. 
It appears to me that no person has a 
right to act as a next friend of a minor, 
and Institute a suit for the minor, by 
reason of the mere fact that he is not of 
unsound mind, he Is a major, and he has 
no adverse Interest to the minor. Rule 4 
(1) contains only an enabling provision. 
Unsound mind, non-attaining of majority 
and adverse interest are disqualifications, 
which prevent a person from acting as 
next friend of a minor. Absence of these 
disqualifications does not give him the 
nght to act, but it only qualifies him to 
act. Whether a person can be permitted 
to act as next friend of a minor Is a 
matter to be decided by the Court; and 
the decision must depend upon the sole 
question whether it is a bona fide action 
'instituted for the benefit of the minor. 

14. Order 32 of the Civil Procedure 
Code has been enacted for the protection 
of the interest of minors. (Vide the deci- 
sion of the High Court of Patna In Ram- 
chandar Singh v. GopI Krishna, AIR 1957 
Pat 260 and of the High Court of Madhya 
Pradesh* in TuMram V, Shyamlal, AIR 
1960 Madh Pra 73) It would be an abuse 
of the statutory protection. If a person 
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who has no Interest In the minor and who 
is not concerned with his benefit, is per- 
mitted to institute suits in the name of 
the minor for achieving that person’s own 
object, or serving the interest of others. 
The law allows two occasions for a minor 
to Institute an action. One is during the 
period of his minority; and the other after 
he has attained majority. In the first 
case, the action has to be instituted by a 
next friend. The obvious advantage In 
allowing a minor to Institute a suit dur- 
ing his minority Is that much of the evi- 
dence, which would be available if the 
action were instituted soon after the 
cause of action arose, would be lost if be 
were to wait to Institute it, after attain- 
ing majority. Failure to institute the ac- 
tion during the minority does not bar 
the remedy. He can institute the action 
after attaining majority within the period 
allowed by the law of limitation. 

At the same time, the Institution of a 
suit by a next friend involves the minor 
In senous consequences. After he attains 
majority, he has to elect whether the suit 
Is to be continued or not. If he elects 
to abandon the suit, he has to pay all 
the costs incurred by the next friend, as 
well as the costs of the opposite party, 
unless he satisfies the Court that the in- 
stitution of the suit by the next friend 
was unreasonable or Improper. (Vide the 
decisions of the High Court of Madras In 
Chlkkanna Chetty v. Dhanakotl Narayana 
Chettiar. AIR 1934 Mad 73 and of the 
High Court of Bombay in Ratanchand v. 
' Jasraj, AIR 1940 Bom 58) If the suit 
happens to be decided against him during 
his minority, the decree is binding on 
him. irrespective of the question of negli- 
gence or Inaction on the part of the next 
friend In prosecuting it The minor can 
have the decree set aside only by another 
suit. In which he has to prove gross negli- 
gence of the next friend In the conduct 
of the earlier suit 

15. A minor has no volition of his 
own. He can act only through the next 
friend. A minor who Is a party to a suit 
Is considered to be under the protection 
of the Court; and It is consequently the 
duty of the Court to watch his interests 
vigilantly, and to see that he is represent- 
ed by a fit and proper person. If a per- 
son, not subject to any of the disqualifica- 
tions mentioned in O. 32 of the Civil 
P. C-. has got the unfettered right to in- 
stitute an action in the name of any 
minor as his next friend, an unscrupulous 
person may institute a suit as next friend 
of a minor against the minors own 
, parents, though the minor may be living 
with the parents and the parents may be 
acting inall possible respects for the bene- 
fit of the minor. Similarly joint families 
and tarwads may also be dragged into 
litigations in the name of minors by 
strangers, who have no interest In tea 
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minors and whose sole interest may be 
the ruination of the f amil y or the tarwad, 
or the wreaking of vengeance against 
anyone of its members. This would be 
a calamitous situation. It would not only 
defeat the statutory protection given to a 
minor under O, 32 of the Civil P. C., but 
it would also enable an unscrupulous per- 
son to drag many happy families into 
frivolous and vexatious litigations in the 
name of innocent minors and create dis- 
cord and disruption. 

I have no doubt that this is not the 
correct legal position. In my view, if the 
competency of a next friend is question- 
ed, it is the duty of the Court to enquire 
whether the action has been instituted by 
him bona fide and for the benefit of the 
minor. If the Court finds that it is not 
so, the action must be dismissed on that 
sole ground. If the suit instituted by a 
next friend is against the minor’s own 
parents, very strong grounds should be 
made out for permitting him to maintain 
the suit. Normally, nobody can have 
better interests in the children than their, 
own parents. The following observations 
contained in the judgment of Bhagwati J. 
in Santosh Kumari v. Chimanlal AIR 1950 
Bom 307 support my view. The learned 
Judge said: 

"If it was the case of the respondent 
that the minor’s name was being bandi- 
ed about or used with some ulterior 
motives or objects of the next Mend him- 
self and the proceedings taken by the 
next Mend ostensibly in the name of the 
minor but really for some purposes of his 
own, it would have been open to the res- 
pondent to take out proceedings to have 
the next Mend removed and on demon- 
strating before the Court in that behalf 
to have the proceedings brought to a 
standstill”. 

16. I shall now examine the position 
of the next Mend in this litigation, and 
the nature of the suit. As I have already 
held Exts. D-l and D-2 constitute a 
family settlement. Apparently it was 
beneficial to all the members of the 
tarwad. Nothing has been made out to 
show the contrary. All the major mem- 
bers of the tarwad were parties to the 
settlement. It was a transaction of 1950. 
Defendants 6, 7, 8 and 9 were minors at 
that time. Defendants 6, 7 and 8 be- 
came majors long before the institution 
of this suit They did not question the 
settlement. On the other hand, they have 
supported it in the suit The 1st plain- 
tiff, who was a minor, repudiated the suit 
as soon as he became a major, stating 
that it was a mala fide action, and prayed 
that it may be dismissed. It is said that 
some of the other minor plaintiffs have 
also attained majority by this time. But 
none of them has elected to proceed with 
the action instituted by the next Mend. 
The minor p laintiffs are the children of 


defendants I, 3 and 5 and their fathers 
are alive. The suit is vehemently con- 
tested by these defendants. The evidence 
shows that all the plaintiffs are residing 
with their parents: and that their in- 
terests are looked after as best as possible 
by their parents. 

It is also in evidence that the 10th 
defendant, taking advantage of the posi- 
tion, that he is residing adjacent to the 
first item of the plaint properties and the 
fact that the 3rd defendant and her hus- 
band are residing far away, attempted to 
purchase the said' property for a cheap 
price, but it was sold by them to the 12th 
defendant for a proper price, and that, 
thereafter, he began to co mmi t trespass 
on the property, which necessitated taking 
security proceedings against him by the 
police. It is only at this juncture that 
the present suit has been filed; and in 
this suit the 10th defendant has set up 
a false case that he is a lessee of the said 
property. The next Mend is the 10th 
defendant’s own brother. He is a person 
who is not possessed of any means and a 
dependant of the 10th defendant. 

His evidence shows that he is not con- 
cerned with the interest of the minors, 
and that he knows very little about them. 
It is abundantly dear that this is a litiga- 
tion, which has been instituted by the 
next Mend at the instance of the 10th 
defendant and really prosecuted by him, 
in total disregard of the interest of the 
minors and with the sole object of wreak- 
ing his vengeance against the members of 
the plaintiffs’ tarwad and the 12th defen- 
dant, who purchased the property, and 
if possible to establish his false claim of 
lease to the said property. It would be 
an abuse of the process of Court, if the 
next Mend and the 10th defendant are 
allowed to maintain this action in the 
name of the minor plaintiffs. I hold that 
the suit has been instituted mala fide, that 
it is not for the benefit of the minors, and 
that it is liable to be dismissed on that 
sole ground, 

17. In the result, I allow S. A. No. 1569 
of 1964, set aside the decree of the lower 
appellate Court, and restore the decree of 
the trial Court. Madhavan Pillar, the next 
Mend of the minor plaintiffs, and the 
10th defendant will pay the costs of the 
I2th defendant and of defendants 1 to 9 
and the 1st plaintiff in this Court and in 
the lower appellate Court. Defendants 1 
to 9 and the 1st plaintiff will be entitled 
to only one set of costs. S. A. No. 161 of 
1965 is dismissed. The 10th defendant 
will pay the costs of this appeal to the 
12th defendant The Executive First 
Class Magistrate, Devikulam, will restore 
possession of the first item of the plaint 
properties to the 12th defendant with all 
the income collected through the receiver, 
MVJ/D.y.C. Order accordingly. 
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Vclllyottummcl Sooppi and others. Ap- 
pellants v, Nadukandy Moossa and others. 
Respondents. 

Second Appeal No. 278 of 1963, D /- 
20-5-1968 

(A) Limitation Act (1963), Arts. 64 and 
65 — Co-owners — Adverse possession— 
Ouster — Inference of ouster or exclu- 
sion. 

When one co-owner takes possession 
and continues in possession for a long 
time enjoying the income of the property 
without sharing it with the other co- 
owners. it is a strong circumstance Indi- 
cative of, or from which an inference can 
be drawn, that there was ouster of the 
co-owners not in possession, and if other 
circumstances also exist In support of 
this. Courts will be justified in inferring 
ouster or exclusion. Case law discussed. 
/JR 1957 SC 314, Explained. (Para 13) 

Ouster Is a positive matter; and the 
hostile animus necessary to constitute 
ouster must also be a positive matter. It 
is a matter involving action, it cannot be 
mere inaction. If the co-owner In pos- 
session did not give a share of the income 
to the co-owner out of possession merely 
because the latter did not ask for it, then, 
such anim us may be only a negative 
animus. On the other hand. If the evi- 
dence shows that even if the co-owner 
out of possession demanded his share the 
co-owner in possession would not have 
given him a share, then, the animus is 
positive. In the sense that it is indicative 
of an animus to exclude. For entertain- 
ing a hostile animus to oust the real 
owner, the person. In possession need not 
know who the real owner Is, If he has 
the animus to hold the property as his 
against the whole world Including the 
real owner, whoever he be, known or 
unknown, the animus is sufficiently hostile 
to exclude the real owner also. (Para 14) 

<B) Civil P. C. (1908), Ss. 100-101 — 
Question of advene possession — It is a 
mixed question of fact and law — High 
Court can Interfere If the decision of the 
lower Courts on this question Is 
erroneous. (Para 14) 
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V. R. Krishna Iyer and K. Raghavan 
Nair. for Appellants; A. Achulhan Nam- 
biar and T. P Kelu Nambiar. for Respon- 
dents Nos. 1 to 5. M/s. P. K_ Shamsuddin 
and E. Ebrahimkutty, for Respondents 
Nos 15 to 19 


RAGHAVAN, J. : — The second ap- 
peal has been placed before a Division 
Bench by Madhavan Nair J. as our learn- 
ed brother fell that the case Involved a 
question of adverse possession fresh for 
this Court and as such, the expression of 
opinion by a Division Bench on the ques- 
tion was essential. 


2. We shall state the essential facts to 
bring out the question. The nine items 
of properties Involved In this litigation 
belonged to a Mahomedan by name 
Pakkremmar. He died In 1916 leaving 
his widow and children (defendants 1 to 
4 — the appellants being defendants 2 to 
4. the children) and his father Sooppi ami 
mother Kunhoma. The parents together 
were entitled to a third of his estate and 
his wife and children were entitled to the 
rest But the wife and children took 
possession of all the properties Kunhoma 
died, end Sooppi also died in 1920 leav- 
ing two sons, Pokker and Mamma d, and 
four daughters. Ayissa, Beeyumma. the 
fifth defendant and the sixth defendant 
The plaintiffs, who sued for partition and 
separate possession of their 12th share In 
the suit items as the heirs of SooppI and 
Kunhoma. are the widow and children of 
Pokker: defendants 7 to 12 are the widow 
and children of Mammad; rietenAn-nt* jj. 
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14, 20 and 21 are the .children of Ayissa; 
defendants 15 to 19 are the children of 
Beeyumma; and defendants 22 to 25 are 
the children of the fifth defendant. The 
26th defendant is a person claiming a 
share through Ayissa’s husband. Some 
of the defendants died and their legal 
representatives have also been implead- 
ed! Barring defendants 15 to 19, all the 
others supported the plaintiffs; and defen- 
dants 15 to 19 supported the contesting 
defendants, defendants 1 to 4. 

3. The contesting defendants claimed 
that items 7 and 8 did not belong to 
Pakkrammar and were acquired by them 
after his death. This contention was 
found against by both the lower Courts; 
and the same is reiterated in the second 
appeal. Defendants 1 to 4 also claimed 
that the decision in an earlier suit (O. S, 
No. 152 of 1935) was res judicata regard- 
ing items 1, 4 and 6, the judgments there- 
in being Ex. B-l (the judgment of the 
trial Court) and Ex. B-2 (the judgment of 
the lower appellate Court). The trial 
Court rejected this claim, but the lower 
appellate Court affirmed It. The mem- 
orandum of cross-objections is directed 
against this decision by the lower ap- 
pellate Court. Defendants 1 to 4 had yet 
another contention regarding all the 
items; they contended that they perfect- 
ed full title by adverse possession by 
holding the properties adversely for about 
36 or 37 years since the death of Pakk- 
rammar to the filing of the suit in 1953. 
Both the lower Courts rejected this. They 
have held that all the items excepting 
items 1, 4 and 6 are partible. _ The trial 
Court has further held that items 1, 4 
and 6 are also partible, while the lower 
appellate Court has held that they are 
not partible since the decision in O. S, 
No. 152 of 1935 was res judicata. 

4- We may observe, at the very out- 
set, Boat some of the findings of the 
lower Courts cannot be seriously dis- 
puted -and one of them is that since the 
death of Pakkrammar in 1916 defendants 
1 to 4 had been in possession and enjoy- 
ment of the suit items till the filing of the 
suit in 1953 without sharing the income 
with, any other sharer. The plaintiffs had 
a case that they received their share of 
the income till six years prior to the in- 
stitution of the suit, but Pw. 1, the second 
plaintiff, admitted that nothing was 
received in cash and their share of the 
income was also utilised for the improve- 
ment of the properties. The lower Courts, 
as already stated, have held that nothing 
was paid to anybody by defendants 1 to 

4. In April 1952 the plaintiffs sent Ex. 
A-3, the suit notice, claiming their share; 
defendants 1 to 4 sent Ex. 5, their reply, 
denying the plaintiffs’ right to share; and 
the suit was instituted in 1953. 

5. About items 7 and 8 also, though 
it is urged before us by $5r. Eama- 


krishnan, the counsel of the appellants, 
that the concurrent decision of the lower 
Courts is erroneous, we are of opinion 
that these items belonged to Pakkrammar 
and the subsequent acquisition claimed by 
the appellants (Ex. B-12) was only a 
renewal of the earlier one by Pakkram- 
mar with the result that these items also 
are properties left by Pakkrammar, 

6. Then about items 1, 4 and 6. O. S. 
No. 152 of 1935 was a suit filed by the 
sixth defendant for partition and separate 
possession of her share in the assets of 
her father, Sooppi. Items 5 to 7 in that 
suit were items 1, 4 and 6 in the present 
litigation- All the heirs of Sooppi were 
parties to that suit; and defendants 1 to 
4 were also impleaded. The father of the 
plaintiffs (Poklcer) was the first defendant 
and defendants 1 to 4 were defendants 
13 to 16. The trial Court held (vide 
Ex. B-l) that the items belonged to Sooppi 
and they were available for partition. 
Defendants 1 to 4 took up the matter in 
appeal; and the appellate Court held 
(vide Ex. B-2) that these items belonged 
to them in their own right and did not 
form part of the estate of Sooppi. The 
contention raised in the memorandum of 
cross-objections is that the earlier suit 
was for partition of only the self-acquisi- 
tions of Sooppi and not of the properties 
he obtained by succession from his son, 
Pakkrammar, 

We do not think that there is any force 
In this contention. Admittedly, Sooppi 
had a share in these items on the death 
of his son and later his wife; and when 
it was held that these items were not the 
self-acquisition of Sooppi, naturally, the 
question whether Sooppi had any right in 
those items might or ought to have been 
raised in that suit itself. Having failed 
to do that, the plaintiffs or the other res- 
pondents who sail with them cannot now 
be heard to contend that the earlier deci- 
sion is not res judicata. We are in agree- 
ment with the reasoning of the Subor- 
dinate Judge on this question and we con- 
firm his decision. 

7, Now we come to the main question 
which necessitated reference to the Divi- 
sion Bench by Madhavan Nair J. It was 
urged before our learned brother that 
since defendants 1 to 4 took possession of 
the properties left by Pakkrammar and 
enjoyed the same for over 36 or 37 years 
without paving any portion of the income 
to any of the other co-sharers, it must be 
presumed that they prescribed for full 
title against the others. Madhayan Nair, 

J. considered the decisions in Gangadhar 
v. Parashram Bhalchandra, (1905) ILR 29 
Bom 300; Maddela Krishnayya v. Maddela 
Udayalakshmamma, (1953) 2 Mad W 241 j 
Peeran Sahib v. Pedda Jamaluddin 
Sahib, AIR 1958 Andh Pra 48; Dhanji 
GIrja Bhailume v. Dharma Kanhu, AIR 
1956 Bom 204, Ishak AJi v, Mst. UnasbS 


224 Key. [Prs. 7-10] V, Sooppl v. N. 
Porthahin, AIR 1958 Madh Pra 209 and 
lastly, P. Lakshml Reddy v. L. Lakshmi 
Reddy, AIR 1957 SC 314. Considering 
the earlier cases Madhavan Nalr J. ob- 
served; 

"This line of decisions shows that the 
presumption of a co-owner’s possession 
b eing on behalf of all the co-owners has 
an exception when the sole enjoyment of 
the property by a co-owner was for a 
pretty long time {as about 40 years]”. 

And considering the decision of the 
Supreme Court m the last case our 
learned brother observed that since the 
line of cases indicated above was not 
noticed by their Lordships of the Supreme 
Court, the observations of the Supreme 
Court were to be read "in the context of 
the case — secundum subiectam matenara 

" and then the observations of 

the Supreme Court "cannot imply a dis- 
approval of the dicta m the line of cases” 
cited above. 

8. We have thus to consider whether 
the line of decisions pointed out by 
Madhavan Nair, J. and relied upon by 
Mr Ramaknshnan is an exception to the 
presumption that a co-owner’s possession 
is possession on behalf of all the co- 
owners, If there is sole enjoyment of the 
property by the co-owner in possession 
for a pretty long time; whether the ob- 
servations of the Supreme Court are only 
secundum subiectam matenam; and, if 
not, what is the legal position, if one co- 
owner has been in possession and enjoy- 
ment for a fairly long time without shar- 
ing the income with the other co-owners. 

V. We shall at the outset extract one 
paragraph from the judgment of the 
Supreme Court already referred to, be- 
cause that paragraph, in our opinion, 
furnishes answers for all the questions 
raised in this case Paragraph 4 reads; 

"Now. the ordinary classical require- 
ment of adverse possession is that It should 
be nee vi nec dam nec precarlo (see Sec- 
retary of State for India v Debendra Lai 
Khan: 61 Ind. App. 78 at p 82 = AIR 
11934 PC 23 at p 25) The possession re- 
quired must be adequate in continuity, in • 
publicity and in extent to show that It 
Is possession adverse to the competitor 
{see Radhamoni Debt v Collector of 
Khulsa. (1900) 27 Ind App 136 at p 140 
(PC). But it is well settled that in order 
to establish adverse possession of one co- 
heir as against another it is not enough to 
show that one out of them is in sole 
possession and enjoyment of the profits of 
the properties. Ouster of the non-posses- 
sing co-heir by the co-heir in possession 
who daims his possession to be adverse 
should be made out The possession of one 
co-heir is considered in law. as possession 
of all the co-heirs. When one co-heir Is 
found to be in possession of the proper- 
ties, it is presumed to be on the basis of 
Joint title. The co-heir in possession can- 
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not render his possession adverse to the 
other co-heir not in possession merely by 
any secret hostile animus on his own part 
in derogation of the other co-heir’s title 
(see Corea v. Appuswamy, 1912 AC 230). 
It is a settled rule of law that as between 
co-heirs there must be evidence of open 
assertion of hostile title, coupled with ex- 
clusive possession and enjoyment by one 
of them to the knowledge of the other so 
as to constitute ouster. This does not 
necessarily mean that there must be an 
express demand by one and denial by the 
other There are cases which' have held 
that adverse possession and ouster can be 
inferred when one co-heir takes and 
maintains exclusive possession m asser- 
tion of hostile title and continues in such 
possession for a very considerable time and 
the excluded heir takes no steps to vindi- 
cate his title Whether that line of cases 
is right or wrong we need not pause to 
consider It is sufficient to notice that 
the Privy Council m N Varada Pillai v 
J eevarathna mmal, (AIR 1919 PC 44 at 
p 47) quotes, apparently with approval, 
a passage from Ciilley v Deo d Taylorson 
(1840 3 P and D 539=52 RR 566) which 
indicates that such a situation may well 
lead to an inference of ouster "if other 
circumstances concur. (See also Govind- 
rao v Rajabai, AIR 1931 PC 48) It 
may be further mentioned that it is well 
settled that the burden of making out 
ouster is on the person claiming to dis- 
place the lawful title of a co-heir by his 
adverse possession”. 

10 Mr. Ramakrishnan has dted before 
us the same decisions he dted before 
Madhavan Nair, J. and a few others We 
do not think it is necessary to refer to 
decisions other than those considered by 
Madhavan Nair, J. In the order of re- 
ference. In ILR 29 Bom 300 the facts 
were that the properties belonged to a 
Hindu father and four sons, divided in 
status; that two sons, Balaji and Laksh- 
man. went abroad in 1857 and the father 
was in m a na gement until his death in 
1881; that, thereafter, Ganesh, a grand- 
son through another son, managed till his 
death in 1893 when his widow succeeded 
him; that she mortgaged the properties in 
1899 to the defendant and she died in 
1900; and that the plaintiffs, sons of Balaji 
and Lakshman, sued for recovery of their 
share in 1901. The Munstf, the Subor- 
dinate Judge and the Bombay High Court 
(Jenkins C. J and Batty J) dismissed the 
suit holding that the suit was barred by 
adverse possession. 

Their Lordships referred to an earlier 
decision of the Bombay High Court and 
to two English decisions. 1840-3 P and D 
539 and Fisher and Taylor v Prosser, 
(1774) 98 ER 1052. This decision has been 
followed by Venkatarama Avyar, J In 
(1953) 2 Mad U 241 and by Subba Rao, 
C. J. and Manohnr Pershad J., AIR 1958 
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fulfilled here is that the amount of 
Rs. 12,000/- which the assessee received 
was paid to him out of public revenues. 
The other three conditions have not at 
all been satisfied. 

5. The exemption granted by para- 
graph 13 (iii) is in respect of "any pen- 
sion paid out of public revenues". The 
word "pension” signifies a periodical al- 
lowance or a stipend granted not in res- 
pect of any right, privilege, perquisite 
or status but on account of past services 
or particular merits. 'Pension is a bounty 
for past services. Now, it is manifest 
from the order dated 18th November 1943 
of the Ruler of the Khairagarh State 
that the monthly allowance of Rs. 1000/- 
which was granted to the assessee by 
virtue of that order was not any amount 
of pension. As the order itself stated, the 
increase in the allowance of the assessee 
made by that order was for giving "him 
certain privileges, according to the cus- 
toms and tradition in vogue in the State, 
consequent on his marriage.” The al- 
lowance of Rs. 1000/- per month paid to 
the assessee was, therefore, nothing but 
a maintenance allowance granted to the 
assessee consequent on his marriage and 
in keeping with the customs and tradi- 
tion of the Khairagarh State. The Income- 
tax Officer, the Appellate Assistant Com- 
missioner and the Appellate Tribunal all 
missed the point that the amount of al- 
lowance received by the assessee was 
not a pension amount. They assumed that 
it was a pension amount. 

6. Again, the amount of allowance of 
Rs. 12,000/- paid to the assessee was not 
received by him as the subordinate chief 
of the Ruler of the Khairagarh State. 
The Appellate Assistant Commissioner 
and the Tribunal seemed to think that 
the assessee was not a subordinate chief 
of the Ruler as he was not "next to the 
Ruler in point of succession and a son 
was born to the Ruler some time before 
1st August 1949”. This construction put 
on the words "subordinate chief’ by the 
Appellate Assistant Commissioner and the 
Appellate Tribunal is altogether errone- 
ous. As is evident from paragraph 13 of 
the Order, it is concerned with the grant 
of exemption from tax on the privy 

■ purse of the Ruler, sums received by the 
widow or mother of the Ruler as main- 
tenance allowance and any pension paid 
to a subordinate chief of the Ruler. In 
construing paragraph . 13 the historical 
circumstances in which the amounts 
spoken of in para 13 came to be paid to 
the persons concerned cannot be ignor- 
ed. If those circumstances are borne m 
mind it will be apparent that the words 
"subordinate chief of the Ruler” as used 
in paragraph 13 (iii) have no. reference 
whatsoever to the blood relationship of 
the person claiming the status of a subor- 
dinate chief with the Ruler. A person 
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may not be related in any manner with 
the Ruler of a merged State, yet he may 
be a subordinate chief of the Ruler. The 
expression "subordinate chief of the 
Rider” has its origin in the existence of 
a feudal system known by different 
names in different large Indian States 
as, for example, Gwalior, many States of 
Rajasthan and Hyderabad. Under this 
system the land revenue of a territory 
or ilaka was assigned to a Chief different- 
ly known . in different States to support 
troop, police and for specified service. 
These Chiefs exercised considerable reve- 
nue, police and judicial powers and their 
estates were virtually States within the 
State: Many of these Chiefs received from 
the paramount State yearly amounts in 
perpetuity. Thus, in Gwalior State there 
were as many as 48 feudatory estates. 
Many of them received annual payments 
not only from the Scindia but also from 
the Rulers of Bhopal, Indore and Dewas. 
A historical account of the chiefs of the 
Mediatised Estates is to be found in 
Aitchison’s "Treaties, Engagements and 
Sanads”, volumes IV and V, as also in 
Sir John Malcolm’s "Malwa”. 

7. There is no material whatsoever to 
show that the assessee was ever the chief 
of any feudatory State or estate under 
the suzerainty of the Rulers of the Khaira- 
garh State. The assessee made no at- 
tempt to prove this. He relied solely on 
the order dated 18th November 1943 
under which the Ruler of the Khairagarh 
State made to him the grant of a month- 
ly allowance of Rs. 1000/-. That order on 
the face of it is not one indicating that 
the assessee was recognised as the subor- 
dinate chief of the Ruler and that the 
monthly allowance of Rs. 1000/- was by 
way of pension to him as the subordi- 
nate chief of the Ruler. The order itself 
shows that the monthly allowance was 
paid to the assessee by the Ruler merely 
because he happened to be the brother 
of the Ruler. That the amount was so 
paid to the assessee was admitted by the 
assessee himself in his letter dated 28th 
February 1955 to the Income-tax Officer, 
Nagpur (Annexure 'H’ to the Statement 
the Case). In that letter the assessee said: 

"There is no separate order passed by 
the State Government after the merger 
regarding the payment of Rs. 1,000/- per 
month as Political Pension (for a subordi- 
nate chief). However, I have been draw- 
ing this pension before the merger of 
the State out of State Revenue, and the 
same amount is still being paid out of 
the State Revenue, as allowance in the 
nature of Khorposh . or a Political Pen- 
sion, and I come within the definition of 
subordinate chief, being only blood- 
brother of the Ruler of Khairagarh, who 
was an heir-presumptive of the Khaira- 
garh State till the birth of the heir ap- 
parent.” 
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This letter plainly shows that the stand 
ol the assessee was that the allowance 
of R s 1000/- per month was paid to him 
because he was the blood-brother of the 
Ruler and further that as he was the 
heir-presumptive till the birth of a son 
to the Ruler, he was a "subordinate 
chief” The assessee was obviously under 
a mistaken impression in thinking that 
his blood relationship with the Ruler 
gave him the status of a subordinate 
chief. In our judgment, there is no mate- 
rial whatsoever to show that the amount 
of Rs 12,000/- which the assessee receiv- 
ed was paid to him as the subordi- 
nate chief of the Ruler of the Khaira- 
garh State 

8, There Is also nothing to show that 
the amount of Rs. 12,000/- per year was 
payable to the assessee in the capacity 
of a "subordinate chief’ by the Ruler 
Immediately before 1st August 1949. 
Before the Appellate Assistant Commis- 
sioner the assessee produced an undated 
"certificate" (Annexure ‘E’ to the State- 
ment of the Case) given by Shri Biren- 
dra Bahadur Singh, the ex-Ruler. say- 
ing that he, that is the Ruler, had grant- 
ed an allowance of Rs. 1000/- per month 
by an order dated 18th November 1943 
to his younger brother, the assessee, and 
adding that the assessee was Tazeeml 
Sardar of the former Khairagarh State 
and was his subordinate chief. The cer- 
tificate proceeded to say that the assessee 
was exempt from the provisions of the 
Arms Act and enjoyed other privileges 
"according to the Sanad .granted from 
time to time”. It was also stated in the 
certificate: 

"The allowance was granted to him for 
the maintenance of his family In the pro- 
per status of his position and it was to 
be paid during my will and pleasure as 
the then Ruler of the Khairagarh State. 
The Income-tax Law of British India was 
applied to Khairagarh State during my 
regime mutaUs mutandis but no income- 
tax was chargeable on his allowance." 

9. Leaving aside the question whether 
the undated certificate was procured by 
the assessee from his brother just for the 
purpose of claiming exemption, that cer- 
tificate does not advance his case In 
any way The statements made therein 
have no bearing on the question whether 
the assessee had the status of a subordi- 
nate chief of the Ruler The bare state- 
ment of the Ruler in the certificate that 
the assessee was his subordinate chief 
without any more cannot give to the 
assessee the status of a subordinate chief 
when there is no Sanad or document to 
support that status. It Is worthy of note 
that the certificate itself shows that the 
monthly allowance which was granted to 
the asse<$ee was not granted to him as 
a subordinate chief of the Ruler but for 


"maintenance of his family in the pro- 
per status of his position". 

10. For all these reasons, our conclu- 
sion Is that the assessee’s claim that the 
allowance of Rs 12,000/- received by 
him was exempt from tax Is altogether 
untenable. The question referred to us is, 
therefore, answered In the affirmative. 
The assessee shall pay costs of this refer- 
ence. Counsel’s fee is fixed at Rs. 200/-. 
DGB/D.V.C. Question answered 

affirmatively. 
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Second Appeal No 292 of 1965, D /- 
&-1-1968, from appellate decree of Vth 
AddL Disk J„ Jabalpur, D /- 25-2-1965, 

(A) Houses and Rents — C.P. and Bcrar 
Regulation of Letting of Accommodation 
Act (11 of 1946) Ss. 6, 2 — Orders under 
S. 2 — C. P. and Bcrar Letting of Houses 
and Rent Control Order, 1919, Cl. 12A — - 
Validity of — Not ultra vires or uncon- 
stitutional — (Government of India Act 
(1935) S. 107 (2). Entry 21 List II Seventh 
Schedule). S. A. No. 357 of 19G2 DA- 27- 
11-1962 (RIP) and AIR 1959 Bom 93 
Overruled. 

Clause 12-A of the Rent Control Order 
3949 is validly promulgated and Is not 
ultra vires or unconstitutio nal. 

(Para 6) 

The ^ Act of 1946 was enacted after 
obtaining the assent of the Governor 
General as contemplated under S 107 
(2) of the Government of India Act 1935, 
and as such, any provision of the Act or 
any order passed by the State Government 
in exercise of the powers under S 2 
of the Act is Immune from any attack 
on the ground that they are in conflict 
with any provisions of the Central Act 
(Para 5) 

Moreover the provisions of section 6 
clearly Indicate that the 1916 Act 
itself does not contravene any pro- 
vision of the Transfer of Property Act 
or any other Central Act It is clearly 
contemplated that the orders issued under 
section 2 of the Act might contain such 
provision. It Is therefore futile to sav that 
section 2 of the Act does not authorise " 
promulgation of any order so ns to 
abrogate any provisions of the Central 
Act. (Para 6) 

Furthermore, as CL 12-A of the Rent 
Control Order In pith and substance be- 
tng directed to control the regulation be- 
BL/LL/A748/68 
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Eween landlord and tenant which is 
within the powers conferred on the Pro- 
vincial legislature under item 21 list II 
seventh Schedule of the Act of 1935, the 
mere fact that it incidentally trenches 
upon other field including transfer of pro- 
perty, cannot render it ultra vires. The 
Central Act, since, incidentally trenching 
upon cannot change the colour or the 
substance of the legislation. S. A. No. 357 
of 1962 D/- 27-11-1962 (MP) and AIR 1959 
Bom 98 Overruled; AIR 1955 Nag 246 
(FB) Foil. AIR 1947 P. C. 60 and AIR 
6947 P. C. 72 Rel. on. 

{Para 7) 

(B) Houses and Rents — M. P. Accom- 
modation Control Act (23 of 1955), S. 4 
Cl. (e) Proviso — Protection of sublet- 
ting of accommodation under — Not avai- 
lable to unlawful subletting. 

The proviso under cl (e) of S. 4 pro- 
tects only those subtenancies which were 
validly created and which were with 
the permission of the landlord, direct 
or indirect. It does not, in any way, 
touch a subtenancy which was, in the 
inception, unlawful and unenforceable in 
law. In any case, the proviso had not 
the effect of making an unlawful tenancy 
a lawful tenancy, though under the 1955 
Act no ground would have been furnish- 
ed to the landlord to terminate the 
tenancy on the ground of unlawful sub- 
letting. (Para 9) 


(C) Evidence Act (1872), S. 115 — 
C. P. and Berar Regulation of Accom- 
modation Act (23 of 194G) S. 2 — C. P. 
and Berar Letting of Houses and Rent 
Control Order 1949, Cl. 12-A- — Prohibition 
under, to sublet accommodation except 
by written permission of landlord — • 
Tenant subletting accommodation only 
with oral permission — Subletting is un- 
lawful — Oral permission by landlord 
cannot operate as waiver of benefit of 
prohibition — He is not estopped from 
pleading that subletting is unlawful. AIR 
1959 SC 689 Rel. on. (Paras 10, 11) 
Cases Referred: Chronological Paras 
(1962) SA No. 357 of 1962 D/- 27- 
11-1962 (MP), Ramkishan v, 

Jamuna Prasad 3, 5, 7 


(1959) AIR 1959 SC 689 (V 46) = 
(1959) Supp (2) SCR 217, Waman 
Shrinivas v. R. B. and Co. 

(1959) AIR 1959 Bom 98 (V 46) = 
1958 Nag LJ 392, Tilokchand v. 

Ganpatdas h 

(1955) AIR 1955 Nag 246 (V 42) 
(FB), Balkishan v. Totaldas 
(1947) AIR 1947 PC 60 (V 34) = 

74 Ind App 23, Prafulla Kumar 
v. Bank of Commerce, Khulna 
(1947) AIR 1947 PC 72 (V 34) = 

74 Ind App 12, Megh Ra; v. Allah 
Rakhia 


HI 
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R S Dabir, B. C. Verma, R. P. Sihha 
and M. R. Pathak, for Appellant; M. 
Adhikari and K. K. Adhikaii, for Res- 


pondents; P. R. Noolekar. for Respondent 
No. 1; S. C. Jain, for Respondent No. 2, 
A, P. Sen Advocate General and A. R. 
Choubey Govt Advocate, for the State. 

BHAVE, J.: Smt Thakurain Dulaiya, 
the plaintiff-appellant is the owner of 
House No. 828, Lordganj, Jabalpur, and 
the respondent No. 1 (defendant No. 1) 
is the tenant thereof at the monthly rent 
of Rs. 120/-. The plaintiff filed the suit 
out of which this second appeal arises, 
for ejectment on various grounds includ- 
ing the ground that the defendant No. 1 
had sub-let part of the premises to the 
defendants 2 and 3 and that the sub- 
letting being unlawful, she was entitled 
to eject the defendants under section 12 
(1) (b) of the Madhya Pradesh Accom- 
modation Control Act, 1961. The defen- 
dant No. 3 vacated the premises during 
the pendency of the suit. The defence of 
the defendants 1 and 2 was that the part 
of the premises was sublet to the de- 
fendant No. 2 at a tripartite contract be- 
tween the plaintiff, the defendant No. 1 
and the defendant No. 2, arrived at be- 
tween the parties at Mauranipur in April 
1955. It was not disputed that the con- 
tract was oral; but the submission was 
that it being a tripartite contract, it was 
not unlawful. 

2. The trial Court negatived other 
grounds urged by the plaintiff but held 
that under Clause 12-A of the C. P. and 
Berar Letting of Houses and Rent Con- 
trol Order, 1949 (hereinafter referred to 
as the 'Rent Control Order’), which was 
in force in 1955, a tenant was prohibited 
from sub-letting any portion of the ac- 
commodation except in pursuance of a 
condition in the lease-deed executed in 
favour of the tenant or with the written 
consent of the landlord; and as no writ- 
ten consent of the landlady was obtain- 
ed in this particular case, the sub-letting 
was unlawful and that the plaintiff was 
entitled to a decree for ejectment, 

3. The lower appellate Court, how- 
ever, felt bound by the decision of Shiv 
Dayal J. in Ramkishan v. Jamuna Pra- 
sad, SA No. 357 of 1962 D /- 27-11-1962 
(MP), wherein it was held that Clause 
12-A of the Rent Control Order was ultra 
vires and unconstitutional In this view 
of the matter, it was held that the sub- 
tenancy in favour of the defendant No. 2 
was not unlawful and that the plaintiff 
was not entitled to a decree for eject- 
ment The plaintiff has now come up 
in second appeal. 

4. The decision of Shiv Dayal. J. is 
based on the decision of Mudholkar, J. 
(as he then was) in Tilokchand v. Gan- 
patdas, 1958 Nag LJ 392: (AIR 1959 
Bom 98). The Full Bench derision of the 
Nagpur High Court in Balkishan v. Total- 
das, AIR 1955 Nag 246 (FB) was un- 
fortunately not brought to the notice of 
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Shiv Dayal, J The Full Bench decision 
takes a contrary view of the matter. 
Hence, it appears that this appeal was 
placed before this Division Bench for dis- 
posal. 


5. Before we proceed further, it may 
be noted that the Rent Control Order 
was promulgated by the State Govern- 
|ment in exercise of powers conferred 
under section 2 of the C P and Berar 
[Regulation of Letting of Accommodation 
iAct, 1916 (hereinafter referred to as the 
1946 Act’). The Act was enacted after 
obtaining assent of the Governor-Gene- 
ral as contemplated under section 107 
(2) of the Government of India Act, 
il935, and, as such any provisions of the 
1946 Act or any orders passed by the 
jState Government in exercise of powers 
[under section 2 of the Act must be held 
;to be immune from any attack that they 
are in conflict with any provisions of 
the Central Act. In 1958 Nag LJ 392: 
(AIR 1959 Bom 98) (supra). Mudholkar, J. 
however, held that Clause 12-A of the 
Rent Control Order was repugnant to the 
provisions of section 108 (j) of the Trans- 
fer of Property Act. His Lordship was 
of the view that the subject "Transfer of 
Property” falls in the Concurrent List, 
Le , List HI of Seventh Schedule of the 
Government of India Act, 1935, the State 
Legislature, therefore, could not make 
any hnv repugnant to the provisions of 
the Transfer of Property Act, unless the 
procedure prescribed under section 107 
(2) of the Government of India Act, 
1935, was followed. 

His Lordship observed that though 
assent of the Governor-General was 
obtained while enacting the 1946-Act, the 
assent could not be availed of for up- 
holding the validity of Clause 12-A of 
the Rent Control Order because, even 
though section 2 of the 1946 Act did con- 
fer a power on the State Government 
to provide by general or special order 
for regulating the letting or subletting 
of any accommodation, it did not mean 
that the power conferred was Intended 
to be exercised by the State Govern- 
ment in derogation of the provisions of 
any Central Act His Lqjdship held that 
It must .be presumed that when the 
Legislature enacted section 2 of the 1946 
Act it contemplated making by the 
Go\ eminent of, such an order as would 
be in conformity' udth the provisions of 
the Transfer of - Property Act It was 
further observed that the 194G Act itself 
did notiiontain any provision which was 
repugnant to the Transfer of Property 
Act, <md hence it could not be said that 
the Act authorized the State Government 
to 'promulgate any order so as to abro- 
gjfte the provisions of the Transfer of 
Property Act. This very reasoning was 
followed by Shiv Dayal. J in S A. 
No. 357 of 1962 D/- 27-11-1952 CMP] 


(supra) In both these cases, the provi- 
sions of section 6 of the 1946 Act were 
not taken note of. 

Section 6 reads. 

"Any order made or deemed to be 
made under S 2 shall have effect notwith- 
standing anything inconsistent therewith 
contained in any enactment other than 
this Act or in any instrument having 
effect by virtue of any enactment other 
than this Act” 

This provision clearly Indicates that 
though the 1946-Act itself did not con- 
tain any provision repugnant to the 
Transfer of Property Act or any other 
Central Act it was clearly contemplated 
that the orders issued under section 2 of 
the Act might contain such provisions. 
It is, therefore, futile to say that sec- 
tion 2 of the Act did not authorise pro- 
mulgation of any order so as to abrogate 
any provisions of the Central Act 

6. In the case of AIR 1955 Nag 246 
(FB) (supra) the provisions of the 1946 
Act came for consideration. On the vires 
of section 2 of the Act, It was held by 
the Full Bench: 

"Serffon 2 cannot be impugned on the 
ground that it is very meagre Jn prin- 
ciple and has left the entire matter of 
legislation with respect to the topics 
specified in clauses (a) to (d) to the 
executive No question of legislative com- 
petence to delegate can arise in England. 
There are instances of delegation even on 
matters of principle by the British Parlia- 
ment by entrusting the executive with 
the power of Riving meaning and content 
to legislation enacted in the barest out- 
line by making orders, regulations and 
orders in council and the doctrine that, 
in legislating upon subjects committed to 
the care of the Indian Legislature, it 
could legislate in the same manner as the 
Parliament at Westminster could do. has 
now been firmly established.”, 
and as to the validity of Clauses 4 to 8, 
ft was held 

"Clauses 4 to 8 of the Rent Control 
Order, in so far as they are inconsistent 
with S3 108, T P. Act, are sustained by 
reason of S. 6 of the C P. and Berar Act 
11 of 1946 and as the Act has received 
the assent of the Governor-General, no 
question of repugnancy with the existing 
law arises under S 107 (1), Government 
of India Act, 1935, because of sub-sec- 
tion (2) of that section.” 

On parity of reasoning It must be held 
that Clause 12-A of the Rent Control 
Order is als- validly promulgated and L 
net ultra vires or unconstitutional as 
held by Shiv Dayal. J. in S.A. No 357 of 
1962 D/- 27-11-1962 (MF) (supra) We 
have already observed that the Full 
Bench decision was not brought to the 
notice of Shiv Dayal. J. We are bound 
by the Full Bench decision, and hence 
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our conclusion is that S. A. 357 of 1962 
D/~ 27-11-1962 (MP) (supra) does not lay 
down correct law. We, therefore, hold 
that the lower appellate Court was in 
error in holding that Clause 12-A of the 
Rent Control .Order was ultra vires and 
unconstitutional. 

7. Shri Sen, learned Advocate-Gene- 
ral, urged that Clause 12-A of the Rent 
Control Order was not open to challenge 
for another reason also. Shri Sen urged 
that the 1946-Act and the Rent Control 
Order promulgated thereunder were enact- 
ed within the powers conferred under 
Item 21 of the Second List (Provincial List) 
of the Seventh Schedule of the Govern- 
ment of India Act, 1935. Item 21 deals with 
land, that is to say, rights in or over land, 

I land-tenures, including relation of landlord 
land tenant. He urged that, in pith and 
substance, the above provisions are dir- 
ected to control the relations between the 
landlord and the tenant. Incidentally, 
they may trench upon other fields, inclu- 
ding transfer of property. But such 
incidental trenching upon could not 
change the colour or substance of the 
legislation. In support, he relied on the 
decisions of the Privy Council in Prafulla 
Kumar v. Bank of Commerce, Khulna 
AIR 1947 PC 60 and Megh Raj v. Allah 
Rakhia, AIR 1947 PC 72. In view of 
the Full Bench decision, we are not called 
upon to consider this aspect of the mat- 
ter; but we may, in passing, observe that 
Clause 12-A of the Rent Control Order 
can also be held to be intra vires and con- 
stitutional on the abovesaid ground also. 
Shri Adhikari, learned counsel for the res- 
pondents, also very fairly conceded that 
he could not support the decision of 
Mudholkar, J. in 1958 Nag LJ 392= (AIR 
1959 Bom 98) (supra), as also the deci- 
sion of Shiv Dayal, J. in S. A. No. 357 of 
1962 D /- 27-11-1962 (MP) (supra). 

8. This brings us to the consideration 
of the question as to the effect of the sub- 
tenancy created by the defendant No. 1 
in favour of the defendant No. 2 
with the consent of the landlady, 
though without her consent in writ- 
ing. Shri. Dabir, learned counsel for 
the appellant, urged that inasmuch as 
creation of such a sub-tenancy was prohi- 
bited under Clause 12-A of the Rent Con- 
trol Order, no lawful sub-tenancy was 
created in favour of the defendant No. 2, 
and as such the landlady was entitled to 
a decree for ejectment under clause (b) of 
sub-section (1) of Section 12 of the M. P. 
Accommodation Control Act, 1961. Shri 
Adhikari, on the other hand, urged on be- 
half of the respondents that the Rent 
Control Order was repealed by the M. P. 
Accommodation Control Act, 1955, and 
any prohibition as to subletting was with- 
drawn as a result of the 1955-Act. He 
specifically referred to Section 4 (e) which 
reads thus: 
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"4. Restrictions on eviction — No suit 
shall be filed in any Civil Court against 
a tenant for his eviction from any accom- 
modation except on one or more of the 
following grounds: — , 

* * 

(e) that the. tenant has, without an ex- 
press permission in the contract, sub-let 
the whole or any portion of the accom- 
modation;. or that he has assigned his 
tenancy right to another or has removed 
his possession therefrom. 

. Provided that if the accommoda- 
tion had been so sublet before the 
commencement of this Act with the direct 
or indirect permission of the landlord, 
the tenant shall not be liable to evic- 
tion.” 

He urged that proviso under clause (e) 
made it abundantly clear that if the pre- 
mises had been suh-let with the direct or 
indirect permission of the landlord, no 
ground for eviction was available to the 
landlord. On the finding of the lower ap- 
pellate Court, the sub-tenant was induct- 
ed with the permission of the landlady, 
though it was not in writing. Shri Adhi- 
kari urged that though under the Rent 
Control Order such a sub-tenancy was 
invalid, the effect of Section 4 (e) of the 
1955-Act was to remove that bar and to 
validate the sub-tenancy, which was in- 
valid under the repealed Order. He fur- 
ther urged that inasmuch as under the 
'1955-Act such a sub-tenancy was validat- 
ed, it could not be urged that the sub- 
tenancy could be termed as ’unlawful’ 
under the present Act. He emphasised 
that the present Act does not define 
'unlawful subletting’. Under the Trans- 
fer of Property Act, such a right is recog- 
nized. The prohibition contained in the 
Rent Control Order disappeared when 
that Order was repealed by the 1955-Act. 
That Act went further and gave protec- 
tion to the tenants- if they had inducted 
subtenants with the direct or indirect 
permission of the landlord, thus validat- 
ing the sub-tenancies which were invalid 
under the old law. He, therefore, urged that 
even on the assumption that initially the 
sub-tenancy was unlawful, its character 
changed when the 1955-Act was enacted 
and it no longer remained an unlawful 
sub-tenancy when the present Act was 
enacted. 

9. We find it difficult to accept the 
contention of Shri Adhikari. It is plain 
that no new contract was entered into 
between the defendant No. 1 and the 
defendant No. 2. The same contract con- 
tinued even after the 1955-Act was 
brought into force. The proviso under 
Clause (a) of Section 4 protects only those 
subtenancies, which were validly created 
and which were with the permission of 
the landlord, direct or indirect. It does 
not, in any way, touch a sub-tenancy, 
which was in the inception unlawful and 


134 SL F. [Prs. 9-13] Esufall v. Sales Tax Commr. (Dixit C. J.) A. LB. 


unenforceable in law. In any case, the 
proviso had not the effect of making an 
unlawful sub-tenancy a lawful sub- 
tenancy, though under the 1955- Act no 
ground would have been furnished to the 
landlord to terminate the tenancy on the 
ground of unlawful subletting. We are 
therefore, of the view that the submission 
of Shri Adhikari is without any force, 

JO. Shri Adhikari, then, urged that the 
prohibition under Clause 12-A of the Rent 
Control Order was as against a tenant 
creating a sub-tenancy on his own, there 
was nothing in the said Clause to prohibit 
a landlord from becoming a party to the 
Eublettmg, as was done in this case 
under the tripartite contract We find it 
difficult to accept this contention. Even 
tinder the so-called tripartite contract the 
defendant No 2 did not become a tenant 
of the landlady The transfer was effect- 
ed In his favour by the defendant No 1, 
though approval to such a transfer was 
secured from the landlady It Is thus 
dear that the tenant created the sub-ten- 
ancy interest and the subtenant remain- 
ed responsible to the tenant No direct 
relationship between the landlady and the 
defendant No 2 came into existence. The 
alleged tripartite contract, therefore, 
means nothing more than that the land- 
lady gave her oral consent to the tenant 
to sublet the premises to the defendant 
No 2 Tins was prohibited by Clause 12-A 
of the Rent Control Order, unless the per- 
mission was in writing It must, there- 
fore, be held that the sub-letting was 
unlawful. 

1L It was also suggested that the pro- 
hibition contained in Clause 12-A of the 
Rent Control Order was for the benefit 
of the landlord and that he could have 
waived that benefit, and the landlady w 
giving explicit permission to sub-let had 
Waived that benefit In Woman Shnmwas 
v R. B & Co, AIR 1959 SC 689 their Lord- 
ships of the Supreme Court while con- 
sidering the provisions of Section 13 of 
the Bombay Rents, Hotel and Lodging 
House Rates Control Act 1947, held that 
the provision In Section 15 prohibiting 
sub-letting of premises was In further- 
ance of public policy Any contract of 
sub-letting was, therefore, hit by Sec. 23 
of the Contract Act end in such a case 
the plea of waiver as against the Land- 
lord was not available to the tenant or 
the sub-tenant Their Lordships held: 

‘Waiver is the abandonment of a right 
which normally everybody ia at liberty 
to waive A waiver is nothing unless it 
amounts to a release. It signifies nothing 
more than an Intention not to insist upon 
the right It may be deduced from ac- 
quiescence or may be implied . . .But an 
agreement to waive an illegality fr void 
on grounds of public policy and would be 
unenforceable." 


We must therefore, hold that the plain- 
tiff is not estopped from urging that the 
subtenancy was unlawful, though she 
had given her consent orally for such 
cub-1 ettmg 

12. In this view of the matter, our 
conclusion is that the lower appellate 
Court was m error in setting aside the 
decree of the trial Court We accordingly 
allow the appeal, set aside the decree of 
the lower appellate Court and restore 
that of the trial Court. The appellant 
shall get costs of this court as well as 
of the lower appellate Court from the 
defendants 1 and 2. A decree be drawn 
up accordingly 

J3. The defendant No 3 was also made 
a party on the allegation that he was also 
a sub-lessee of the defendant No I He 
had. however, vacated the premises when 
the case was pending before the trial 
Court. He was made a Pro forma party 
in the lower appellate Court as well aa 
here He was ex parte We, therefore, 
make no order regarding costs as against 
him. The pam tiffs costs are to be borne 
only by the defendants 1 and 2. Their 
liability shall be joint and several. 
GKC/D.V.C. Appeal allowed. 


AIR 19C9 MADHYA PRADESH 134 
(V 56 C 371 

P. V. DIXIT, C J. AND 
G P. SINGH. J. 

M/s. H. M. Esufah, H. M. Abdulal! 
Siyagunj, Indore. Applicant v. Commis- 
sioner of Sales Tax. M, P. Indore, Opp. 
Party. 


Misc Civil Case No e4 of 1968 D/- 
2-12-1968 from order of Member, Board 
of Revenue, Gwalior D/- 30-3-1966 
(A) Sales Tax — M. F. General Sales 
Tat Act, 1958 (2 of 1959), S. 19 (1) — 
There can be best judgment assessment 
under S. 19 fl) — Sales Tax — M. P. 
General Sales Tax Rules (1959), R. 33 (1) 
(2) — Evidence Act (1872), S. 3 "Proved 
It Is no doubt true that neither Sec- 
tion 19 (1) of the 2.L P. General Sales Tax 
Act. 1958 nor Rule 33 (1) and (2) of the 
M. P. Gen. Sales Tax Rules 1959 provides 
In so many words that if a dealer does 
not appear or does not Produce any evi- 
dence ui response to a notice issued to 
him under rule 33(1), then the assessing 
authority shall assess the dealer to the 
best of its judgment but from this omis- 
sion it does not follow that if the dealer 
does not appear and show that no turn- 
over of his escaped assessment or that 
if ft did, ft was not of the alleged magni- 
tude; then the assessing authority cannot 
make an assessment even on the basis of 
the escaped turnover determined by Itself, 
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Such an absurd result is really not con- 
templated either by section 19 (1) or by 
rule 33(1) and (2). If the assessment is 
made on the basis of the figure of escap- 
ed turnover determined by the assessing 
authority itself, that assessment is clearly 
one made by the assessing authority to 
the best of its judgment on the material 
before it. The quantum of such assess- 
ment, though not admitted by the asses- 
see, would be one "proved in the judg- 
ment of the assessing authority”, within 
the meaning of the Evidence Act. Thus 
there can be a best judgment assessment 
under section 19(1) of the Act In a best 
judgment assessment the quantum of 
escaped turnover would be that which the 
assessing authority thinks is proved or 
established. In other assessments the 
quantum of escaped turnover would be 
the one which the assessing authority 
finds proved whether on the admission 
of the assessee or on the material produ- 
ced at the enquiry in which the assessee 
has participated. (1962) 13 S. T. C. 366 
(MP) ReL on, (1965) 16 S. T. C. 54 (AP) 
ExpL (Paras 5, 6, 8) 

(B) Sales Tax — M. P. General Sales 
Tax Act, 1958 (2 of 1959), S. 19 — Escaped 
turnover for period of 19 days only 
proved — Authorities cannot estimate 
taxable turnover for entire period of the 
relevant year on its basis — Penalty, levy 
of — Basis of, under Central Act — Sales 
Tax — Central Sales Tax Act (1956), 
S. 9. 

Whenever the Sales Tax Officer is 
required to make an estimate of the asses- 
see’s turnover, he must pay due regard 
to the extent of the business carried on 
by the dealer, the surrounding circum- 
stances and all matters which may be of 
assistance in arriving at a fair and pro- 
per estimate of the taxable turnover of 
Sie dealer. The assessing authority can- 
not make an arbitrary estimate of the 
turnover without any material to support 
it. (Para 9A) 

The estimate of taxable turnover under 
the M. P. Act and the Central Act made 
by the assessing authority for the period 
from 1st November 1959 to 20th October 
1960 calculated on the basis of Rupees 
31,171.28 as the proved escaped turnover 
for a period of 19 days, is altogether il- 
legal and unjustified. In such a case, 
the escaped turnover proved is only 
Rs. 31.171.28. The assessee is liable to 
be assessed under both the Acts only on 
the, taxable turnover comprised in the 
escaped turnover of Rs. 31.171.28. AIR 
1957 Orissa 79 and AIR 1957 SC 810 and 
(1961) 12 S. T. C. 567 (Ker), FolL 

(Paras 10, 12) 

As regards penalty the position is that 
under section 19 (1) of the M. P. Act the 
penalty that can be imposed for escaped 
assessment cannot exceed the amount 
of tax determined payable on re- 


assessment. Consequently in the instant 
case the penalty cannot exceed the 
amount of the taxable escaped turnover, 
which could legally be computed. 

(Para 13) 

The effect of section 9 (3) of the Cen- 
tral Act is that the procedure of mak- 
ing an assessment, collection of tax and 
enforcement of payment of any tax in- 
cluding penalty under the Central Act is 
the very same procedure as laid down in 
the local Sales-tax Act. Therefore, the 
provisions contained in section 19 (1) of 
the M. P. Act including the provisions 
for the imposition of penalty for escaped 
assessment would apply for assessment 
and imposition of penalty for escaped 
assessment under the Central Act. It is 
incorrect to say that penalty could be 
imposed only under R. 12 of the Madhya 
Pradesh Sales Tax (Central) Rules, 1957, 
for a breach of any of the provisions of 
those Rules and that the said Rules did 
not in any way deal with escaped assess- 
ment Thus penalty for escaped assess- 
ment under the Central Act can be 
imposed under section 19 (1) of the local 
Act. AIR 1968 Madh Pra 20 ReL on. 

(Para 14) 

Cases Referred: Chronological Paras 
(1968) AIR 1968 Madh Pra 20 = 

(V 55) = (1967) 19 STC 377, 

Commr. of Sales Tax v. Kanti- 
lal Mohanlal & Bros. 14 

(1965) 1965-16 STC 54 = ILR 
(1966) AP 689. State of A. P. v. 

Ravuri Narasimloo . 7 

(1962) 1962-13 STC 366 = ILR 
(1960) MP 914, Commr. of Sales 
Tax v. Kunte Brothers 7 

(1961) 1961-12 STC 567 = ILR 
(1962) 1 Ker 136, Alikoya & Co, 
v. State of Kerala II 

(1959) AIR 1959 Orissa 79 (V 46) = 

(1958) 9 STC 648, Jami Narasaya 
Prusty & Bros. v. State of Orissa II 
(1957) AIR 1957 SC 810 (V 44) = 

(1957) 8 STC 770, Raghubir Man- 
dal Maihar Mandal v. State of 
Bihar 9a, II 

M. Adhikari and A. S. Usmani, for Ap- 
plicant; K. P. Munshi, Govt. Advocate, 
for Opposite Party. 

DIXIT, C. J.: In this consolidated refer- 
ence under section 44 of the Madhya 
Pradesb General Sales Tax Act, 1958, the 
questions which have been stated for our 
decision at the instance of the assessee 
are: 

"1. Whether on the facts and circums- 
tances of the case the revised assessment 
enhancing the taxable turnover under 
the State Law by Rs. 2,50,000/- and the 
taxable turnover under the Central Law 
by Rs. 1,00,000/- on the basis- of the un- 
disputed escape in the amount of Rupees 
31,171.28 by adopting the said amount of 
escaped turnover as the measure for 
determining the quantum of e n h an ce- 



136 M. P. iPrs. 1-5] Esufall v. Sales Tax Commr (Dixit C J.) A, LB. 


ment for the whole year was illegal, un- 
justified or excessive? 

2 Whether a best judgment assessment 
cculd at all be made under S, 19 (1) of the 
Act or whether revision of the assess- 
ment should be confined to the quantum 
of proved or admitted escaped turnover? 

3 If the answer to the previous ques- 
tion is that the revision m the assessment 
should be confined only to the quantum 
of proved or admitted escape in turn- 
over was the penalty of Rs. 2,000/- 
imposed on the footing of the revision 
of the assessment for the whole year 
legal and justified?” 

The question which has been referred to 
us for decision at the instance of the 
Commissioner of Sales Tax is: 

"Whether on the facts and_ circumst- 
ances of the case the imposition of a 
penalty under S 19 (1) of the Madhya 
Pradesh General Sales Tax Act. 1958, 
read with S 9 (31 of the Central Sales 
Tax Act was not legal?” 

2. The material facts are that the 
assessee M/s H. M. Esufali H M. Abdul- 
ali is a registered dealer engaged in the 
business of sale of iron and steel For the 
period from 1st November 1959 to 20th 
October 1960 the assessee’a taxable turn- 
over under the Madhya Pradesh General 
Sales Tax Act, 1958 (hereinafter referred 
to as the local Act) was determined at 
Rs 1,21,567 /- and a tax of Rs 3743 34 
was levied The assessee’s taxable turn- 
over for the same period under the Cen- 
tal Sales Tax Act, 1956 (hereinafter 
referred to as the Central Act) was 
determined at Rs. 22,916/- and the assessee 
was held liable to pay a tax of Rupees 
252.04 under the Central Act. The asses- 
see did not prefer any appeals against 
these orders of assessment Several months 
after the assessment orders were made, 
the Flying Squad of the Sales Tax De- 
partment "raided" the business premises 
of the assessee and found a bill-book for 
tlie period from 1st September 1960 to 
10th September I960 showing that during 
this period the assessee had effected sales 
of the value of Rs. 31,171 28 These sales 
had not been entered In the assessee’s 
account books which were produced 
before the sales tax authorities when 
assessments under the two Acts were 
made for the period from 1st November 
1059 to 20th October 1060. 

2. The Sales Tax Officer, Indore, there- 
fore issued notices to the assessee under 
S 19 (1) of the local Act for assessment 
under the local Act as well as under the 
Central Act of the escaped turnover for 
the period from 1st November 1959 to 
20th October 1960 The notices mention- 
ed that a turnover of Rs 2,50,000/- escap- 
ed assessment under the local Act and 
a turnover of Rs. 1,00,000/- escaped 
assessment under the Central Act. 
The assessee was also called upon to 


show cause why penalty should not be 
imposed on it for suppressing the escap- 
ed turnover. In response to these notices 
the assessee gave an explanation saying 
that the bill-book discovered by the Fly- 
ing Squad did not pertain to its business 
and the sales entered in the bill-book 
had not been effected by it It was also 
said that the estimates of escaped assess- 
ment made by the Department were ex- 
cessive and arbitrary. 

4 . After hearing the assessee the Sales 
Tax Officer determined the escaped turn- 
over of the assessee under the local Act 
at Rs 2,50,000/- and imposed a tax of 
Rs. 6000/- The escaped turnover under 
the Central Act was determined at 
Rs 1,00,000/- and a tax of Rs 4500/- was 
assessed under that Act A penalty of 
Rs 2000/- was imposed on the assessee 
under the State Act and a penalty of 
Ra 1500/- was imposed under the Cen- 
tral Act 

The assessee then preferred appeals 
before the Appellate Assistant Commis- 
sioner of Sales Tax, Indore, which were 
dismissed Thereupon, the assessee pre- 
ferred appeals before the Board of Reve- 
nue (Sales Tax Tribunal) The Board of 
Revenue upheld estimates of escaped 
assessment under the two Acts made by 
the Sales Tax Officer It however, took 
the view that the Imposition of penalty 
under the Central Act was Illegal inas- 
much as a penalty under that Act could 
be imposed only under Rule 12 of the 
Madhya Pradesh Sales Tax (Central) 
Rules, 1957, for a breach of any of the 
rules and the Department had failed to 
show the breach committed by the asses- 
ses. In the appeals which the assessee 
preferred before the Appellate Assistant 
Commissioner and the Board of Revenue, 
the assessee contended that the escaped 
assessment could at the most be that 
shown by the bill book which the Flyln" 
Squad discovered and that there was no 
justification whatsoever for estimating 
the escaped assessment for the entire 
period from 1st November 1959 to 20th 
October 1960 adopting Rs. 31.17128 as 
extra turnover for a period of 19 days 
during the period from 1st September 
1960 to 19th September 1960 as the 
measure of escaped assessment 

5. It would be convenient to consider 
first the second question which the Board 
of Revenue has referred. The question 
has to be answered with reference to 
Section 19 of the local Act and sub- 
rules (1) and (2) of Rule 33 of the Madhya 
Pradesh General Sales Tax Rules, 1959 
Section 19 (1) Is as follows: — 

"19 Assessment of turnover escaping 
assessment (1) Where an assessment has 
been made under this Act or any Act 
repealed by Section 52 and if for any 
reason any sale or purchase of goods. 
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chargeable to tax under this Act or any 
Act repealed by Section 52 during any 
period has been under-assessed or has 
escaped assessment or assessed at a lower 
rate or any deduction has been wrongly 
made therefrom, the Commissioner may, 
at any time within five calendar years 
from the date of order of assessment after 
giving the dealer a reasonable opportunity 
of being heard and after making such 
enquiry as he considers necessary, pro- 
ceed in such manner, as may be prescribed 
to re-assess the tax payable by such dealer 
and the Commissioner may direct that the 
dealer shall pay, by way of penalty, in 
addition to the amount of the tax so 
assessed, a sum, not exceeding that 
amount: 

** *t 

Sub-rules (1) and (2) of Rule 33 in so far 
as they are material here run thus: — 

"33 ft) Where— 

** ** ** 

(f) the sale or purchase of goods by a 
dealer during any period has been under- 
assessed or has escaped assessment or has 
been assessed at a lower rate or any deduc- 
tion has been wrongly made therefrom 
within the meaning of sub-section (1) of 
Section 19, or 

(g) a dealer has deliberately concealed 
his turnover in respect of any goods or 
has furnished a false return, 

then in every such case, the assessing 
authority shall serve on the dealer a notice 
in Form XVI specifying the default, esca- 
pement or concealment, as the case may be, 
and calling upon him to show cause by such 
date, ordinarily not less than 30 days 
from the date of service of the notice as 
may be fixed in that behalf, why he 
should not be" assessed or re-assessed to 
tax and/or penalty should not be imposed 
upon him and directing him to produce 
on the said date his books of accounts 
and other documents which the assessing 
authority may require and any evidence 
which he may wish to produce in support 
of his objection: 

Provided that no such notice shall be 
necessary where the dealer, having 
appeared before the assessing authority, 
waives such notice. 

(2) on the date fixed in the notice 
Issued under sub-rule (1) or in case the 
notice is waived on such date which may 
be fixed in this behalf the assessing 
authoritty shall, after considering the 
objections raised by the dealer and 
' examining such evidence as may be pro- 
' duced by him and after taking such other 
evidence as may be available, assess or re- 
assess, the dealer to tax and/or impose a 
penalty or pass any other suitable order . 
It will be seen from the aforestated pro- 
visions that the escaped turnover has to 
be determined after giving a notice to the 
dealer in Form XVI specifying the escape- 
ment or concealment and c al li ng upon him 


to show cause why he should not be re- 
assessed to tax and after making such 
enquiry as the Sales Tax Officer may 
it necessary. Rule 33 (1) also says 
that the assessee shall be called upon to 
produce the books of accounts and other 
documents which the assessing authority 
may require and any evidence which he 
may wish to produce in support of his 
objection. 

When such a notice is issued to the 
dealer, he either appears before the 
assessing authority on the date fixed in 
the notice issued under sub-rule ft) to 
prefer his objections and produce such 
evidence as he- may think it necessary or 
he does not appear. If he appears, then 
as provided in sub-rule (2) of rule 33 the 
assessing authority is required to make 
the reassessment after considering the 
objections raised by the dealer and exa- 
mining such evidence as may be pro- 
duced by him and after taking such evi- 
dence as may be available. It is impor- 
tant to note that in the notice which 
is issued to the assessee in Form XVI 
the extent of escaped turnover has to be 
specified. The estimated escaped turnover 
in the notice is plainly one made by the 
assessing authority in its judgment on 
the basis of such material as is available 
to it at that stage. 

If, therefore, in response to the notice 
the assessee does not appear and attempt 
to show that no turnover of his escaped 
assessment, or that if it did, it was not 
of the alleged extent, then if the assess- 
ment is made on the basis of the figure 
of escaped turnover determined by the 
assessing authority itself, that assessment 
is clearly one made by the assessing 
authority to the best of its judgment on 
the material before it The quantum of 
such assessment, though not admitted by 
the assessee, would be one "proved in the 
judgment of the assessing authority 5 ’, for 
after all even according to the Evidence 
Act a fact is said to be proved when, 
after considering matters before it, the 
Court either believes it to exist, or con- 
siders its existence so probable that a 
prudent man ought, under the circum- 
stances of the particular case, to act upon 
the supposition that it exists. 

6. It is no doubt true that neither 
section 19 (1) nor rule 33 (1) and (2) pro- 
vides in so many words that if a dealer 
does not appear or does not produce any 
evidence in response to a notice issued 
to him under rule 33 ft), then the assess- 
ing authority shall assess the dealer to 
the best of its judgment: but from this 
omission it does not follow that if the 
dealer does not appear and show that no 
turnover of his escaped assessment, or 
that if it did, it was not of the alleged 
magnitude, then the assessing authority 
cannot make an assessment even on the 
basis of the escaped turnover determined 
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I by Itself. Such an absurd result Is really 
not contemplated either by section 19 (1) 
or by rule 33 (1) and (2). 

7. In Commissioner of Sales Tax v. 
Kunte Brothers. (1962) 13 STC 366 (MP) 
a Division Bench of this Court dealt with 
a similar question arising under S 10 
of the Madhya Bharat Sales Tax Act, 
1950, and held that under that provision 
a best-judgment assessment could be 
made In proceedings for the assessment 
of any escaped turnover The provisions 
of section 10 of the Madhya Bharat Act 
are analogous to section 19 (1) of the local 
Act before us In that case it was observ- 
ed that — 

"Under section 10 the burden of 
proving that any turnover has escaped 
assessment or that there has been under 
assessment is no doubt upon the depart- 
ment, but this only means that in order 
to justify initiation of proceedings under 
section 10 it is necessary for the assessing 
authority to establish at least one trans- 
action the turnover of which was not in- 
cluded in the previous assessment. Once 
that is done, it is for the assessee to satis- 
fy that no turnover has escaped assess- 
ment or that the escaped turnover is of 
a certain magnitude If the assessee falls 
to discharge this burden by failing to 
appear or failing to produce his account 
books despite a notice under section 10. 
then the assessing authority is entitled 
to form its own opinion about the escaped 
turnover ” 

With reference to these observations, 
Shri Adhikan, learned counsel appearing 
for the assessee. said that it was impossi- 
ble for the assessee to prove that no 
turnover of his, escaped assessment, that 
he could only prove positively his turn- 
over In order to understand the real 
import of these observations it is neces- 
sary to remember that in the notice 
which is Issued to the assessee to show 
cause why he should not be assessed in 
respect of any escaped turnover, the 
amount of escaped turnover provisionally 
determined by the assessing authority 
has to be stated. When this figure is 
stated in the notice, there should be no 
difficulty for the assessee to show that 
the alleged escaped turnover did not 
really escape in his previous assessment 
or that it was not of the extent alleged. 

Learned Counsel for the assessee drew 
our attention to the decision of the 
Andhra Pradesh High Court in State of 
Andhra Pradesh v Ravuri Narasimloo, 
(1965) 16 STC 54 (AP) where the deci- 
sion in (1952) 13 STC 366 (MP) (Supra) 
was dissented from. The learned Judges 
of the Andhra Pradesh High Court were 
Inclined to thank that when the relevant 
provision under which escaped turnover 
was assessed did not itself say in eo 
many words that the assessing authority 
could make a best-judgment assessment. 


there could be no best-judgment assess- 
ment What has been said earlier is suf- 
ficient to show that even in the absence 
of an express provision enabling the 
assessing authority to make a best-judg- 
ment assessment the assessment made 
by it when the assessee does not 
appear in response to a notice issued 
to him would none the less be a 
best-judgment assessment Such an assess- 
ment is no doubt on the basis of the 
quantum of escaped turnover determin- 
ed by the assessing authority itself, the 
quantum Is one 'proved' in the judgment 
of the assessing authority though not 
admitted by the assessee who failed to 
appear That being so, the assessment 
would be one made by the assessing 
authority to the best of its Judgment. 

It must be noted that in the case of 
(1962) 13 STC 366 (MP) (Supra) the 
assessee failed to appear and to produce 
his account books in response to a notice 
issued to him under section 10 of the 
Madhya Bharat Sales Tax Act We do 
not think that the Andra Pradesh High 
Court intended to lay down in (1965) 16 
STC 54 (AP) (Supra) that if the assessee 
does not appear in response to a notice 
or if he appears and does not show any 
cause against the assessment intended to 
be made, then no assessment can at all 
be made inasmuch as the relevant provi- 
sion does not expressly provide for the 
making of an assessment to the best of 
the judgment of the assessing authority 
in such circumstances. 

8. In our judgment, there can be a 
best-judgment assessment under S 19 (11 
of the local Act In a best-judgment 
assessment the quantum of escaped turn- 
over would be that which the assessing 
authority thinks is proved or establish- 
ed. In other assessments the quantum of 
escaped turnover would be the one which 
the assessing authority finds proved whe- 
ther on the admission oT the assessee or 
on the material produced at the enquiry 
in which the assessee has participated. 

0. The real point to be considered fn 
connection with the first question is the 
correctness of the escaped turnover under 
the local Act and the Central Act deter- 
mined by the assessing authority for the 
period from 1st November 1959 to 20th 
October 19C0 by adopting the measure 
of Rs. 31.171 28 as the escaped turnover 
for a period of 19 days The assessee no 
doubt first denied that the bill-book 
which was found by the Flying Squad 
disclosing an escaped turnover of Rupees 
31.171 28 during the period from 1st 
September 1960 to 19th September 1960. 
v as its bill-book. Later on the Munlm of 
the assessee when examined by the Sales 
Tax Officer admitted that the bUl-book 
was of the transactions effected by the 
assessee. The assessee is undoubtedly lia- 
ble to pay tax under the local Act and 
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the Central Act on the taxable turnover 
comprised in the escaped turnover of 
Rs. 31,171.28. The question is whether 
there is any justification for computing 
the escaped turnover for the entire period 
from 1st November 1959 to 20th October 
(I960 taking as base Rs. 31,171.28 as the 
escaped turnover for a period of 19 days 
even if the assessee’s explanation was 
rejected and it did not produce any 
material to show that the escaped turn- 
over was not of the magnitude specified 
in the notices served on him. 


9A. Now, it is well settled that when- 
ever the Sales Tax Officer is required 
to make an estimate of the assessee s turn- 
over, he must pay due regard to the 
extent of the business carried on by the 
: dealer, the surrounding circumstances 
and all matters which may be of assist- 
iance in arriving at a far and proper 
[estimate of the taxable turnover of the 
dealer. The assessing authority cannot 
make an arbitrary estimate of the turn- 
lover without any material to support it. 
This principle has been laid down by the 
Supreme Court in Raghubar Mandal Han- 
har Mandal v. State of Bihar (1957) 8 
STC 770 :(AIR 1957 SC 810). In that case 
it has been held with reference to sec- 
tion 10 (2) (b) of the Bihar Sales Tax 
Act that in making an assessment under 
that provision the Sales Tax Officer is 
not fettered by technical rules of evi- 
dence and pleadings and he is entitled 
to act on material which may not be ac- 
cepted as evidence in a Court of law, but 
he is not entitled to make a pure guess 
and make an assessment without refer- 
ence to any evidence or any material at 
all; there must be something more than 
bare suspicion to support the assessment, 
when the returns and the books of ac- 
count are rejected, the assessing Officer 
must make an estimate and to that ex- 
tent he must make a guess, but the esti- 
mate must be related to some evidence 
or material and it must be something 
more than mere suspicion; and for tnis 
purpose he must take into consideration 
such materials as he has before him L if 1 ' 
eluding the assessee s circumstances, 
knowledge of previous returns and ail 
other matters which he thinkswiUasari 
him in arriving at a fair and proper 
estimate. ■ , 

10. Applying these principles here it is 
plain that the estimate of turnover made 
Ey the Sales Tax Officer for the entoe 
period in question was a pure guess un- 
related to any evidence or material c^- 
cumstances with regard to the assessee s 
business. In making an estimate for the 
entire period taking Rs. 3U7L28 as_the 
escaped turnover for a period of 19 
as the yardstick, the assessing authority 
assumed that the assessee continued to 
effect in the entire period of ass essme nt 
extra transactions, which were suppress- 


ed, on the same scale as disclosed by the 
bill-book found by the Flying Squad. 
There is no basis for such an assumption. 
The assessee is a dealer in iron and steel, 
a commodity for which there is no uni- 
form market day after day. The sales 
of iron and steel depend on the extent 
of constructional activity. The sales tax 
authority made no attempt to find out 
whether having regard to the construc- 
tional activity during the material period 
the assessee could effect transactions in 
iron and steel day after day on the same 
scale. 

Again, iron and steel being a controll- 
ed commodity, it should have been easy 
for the Sales Tax Officer to find out the 
quantity of iron and steel secured by the 
dealer under permits and the quantity 
sold from the assessee’s stock registers. 
But nothing of the kind was done; and 
the Sales Tax Officer made estimates of 
the sales of iron and steel by the assessee 
on the basis of escaped turnover of 
Rs. 31,171.28 for 19 days treating the 
commodity in which the dealer carried 
on business as no different from a vege- 
table for which there is a uniform con- 
stant market. In our judgment, the esti- 
mate of escaped turnover under the local 
Act and the Central Act for the entire 
period from 1st November 1959 to 20th 
October 1960 made by the sales tax au- 
thority was based on mere guess work 
and was without any proper basis. 

II. In this connection it would be 
pertinent to refer to the decision inJami 
Narasaya Prusty and Brothers v. State 
of Orissa, (1958) 9 STC 648 :(AIR 1959 
Ori 79). That was a case where the 
assessee’s return did not include the turn- 
over of sale of five watches and the 
Sales Tax Officer made an addition of 
Rs. 15,000/- covering the period during 
which the watches were sold. The Orissa 
High Court quashed the assessment tak- 
ing the view that it was based on mere 
guess-work and there was no proper basis 
for making it. The decisions in (1957) 8 
STC 770 :(AIR 1957 SC 810) (Supra) 
and (1958) 9 STC 648 :(AIR 1959 Ori 79) 
(Supra) were followed by the Kerala 
High Court in Alikoya and Co. v. State 
of Kerala (1961) 12 STC 567 (Ker). In 
that case also an estimate for the entire 
relevant period was made on the basis 
of suppressed turnover in respect of a 
certain period. The Kerala High Court 
observed: 

"In the case before us the material re- 
covered may justify the conclusions of 
the sales during the days, being what 
the recovered evidence covering the days 
disclose, but such material could hardly 
be the basis for ascertaining sales during 
the entire period preceding the recovery; 
for same quantity of the commodity for 
sales would not be uniformly available, 
nor the market rate would be the sama 
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12. In our view, the estimate of tax- 
able turnover under the local Act and 
the Central Act made by the assessing 
authority for the period from 1st Novem- 
ber 1959 to 20th October 1960 on the 
basis of Rs. 31,171 28 as the escaped turn- 
over for a period of 19 days was alto- 
gether illegal and unjustified. In the 
present case, the escaped turnover proved 
is only Rs 31,171 28 The assessee is lia- 
ble to be assessed under both the Act 
only on the taxable turnover comprised 
in the escaped turnover of Rs. 31,171 28. 

13. In regard to the third question the 
position is that under section 19 (1] of 
the local Act the penalty that can be 
imposed for escaped assessment cannot 
exceed the amount of tax determined 
payable an reassessment The amount of 
Rs 2,000/- as penalty was imposed on 
the assessee on the footing that the 
escaped taxable turnover under the local 
Act wasRs 2,50,000/- and that under the 
Central Act was Rs 1,00,000/- for the 
period from 1st November 1959 to 20th 
October 1960. If. as we have endeavour- 
ed to point out, the taxable turnover for 
the period is only that comprised in the 
escaped turnover of Rs. 31,171 28, then 
it follows that the amount of tax payable 
on reassessment would be proportionately 
reduced and consequently the amount of 
penalty would also be reduced. The 
penalty oi Rs 2,000/- imposed on the 
assessee cannot, therefore, be held to be 
legal and justified. 

14. The answer to the question referr- 
ed to us by the Tribunal at the Instance 
of the Commissioner of Sales Tax is to 
be found in section 9 (31 of the Central 
Act itself. That sub-section reads thus: 


"The authorities for the time being 
empowered to assess, collect and enforce 
payment of any tax under the general 
sales tax law of the appropriate State 
shall, on behalf of the Government of 
India and subject to any rules made 
under this Act, assess, collect and enforce 
payment of any tax, including any penal- 

£ , payable by a dealer under this Act in 
e same manner as the tax on the sale 
or purchase of goods under the general 
sales tax law of the State is assessed, 
paid and collected, and for this purpose 
they may exercise all or any of the 
powers they have under the general 
sales tax law of the State: and the pro- 
visions of such law, including provisions 
relating to returns, appeals, reviews, revi- 
sions, references, penalties and com- 
pounding ol offences, shall apply accord- 


The effect of section 9 (31 is that the 
procedure of making an assessment, col- 
lection of tax and enforcement of pay- 
ment of any tax including penalty under 
the Central Act is the very Same proce- 


dure as laid down in the local Sales- tax 
Act Therefore, the provisions contained 
in section 19 (1) of the local Act includ- 
ing the provisions for the imposition of 
penalty for escaped assessment would ap- 
ply for assessment and Imposition of 
penalty for escaped assessment under the 
Central Act The Board of Revenue was 
in error in thinking that penalty could 
be imposed only under rule 12 of the 
Madhya Pradesh Sales-Tax (Central) 
Rules, 1957, for a breach of any of the 
provisions of those Rules and that the 
said Rules did not in any way deal with 
escaped assessment 


The decision of this Court In Commis- 
sioner of Sales Tax v. Kantilal Mohanlal 
and Brothers, (1967) 19 STC 377 .(AIR 
1968 Madh Pra 20) supports the view 
that penalty for escaped assessment 
under the Central Act can be imposed 
under section 19 (1) of the local Act 
That was a case in which the question 
raved was whether when failure to file 
returns within time was not dealt with 
by the Madhya Pradesh Sales Tax (Cen- 
tral^ Rules, 1957, penalty for late sub- 
mission of the returns could be imposed 
under section 17 (3) of the local Act It 
was held that penalty for late submis- 
sion of returns in Form V appended to 
the Madhya Pradesh Sales Tax (Central) 
Rules, 1957, could be imposed under Seo- 
tion 17 (3) ot the Madhya Pradesh Gene- 
ral Sales Tax Act. 1958 The reasoning 
Riven in the case of (1967) 19 STC 377; 
(AIR 1968 Madh Pra 20) (Supra) applies 
equally here. 


15. For these reasons, our answer to 
the first question is that the estimate 
of taxable turnover under the local Act 
and the Central Act made by the assess- 
ing authority for the period from 1st 
November 1959 to 20th October I960 on 
the basis of Rs. 31,171,23 as the escaped 
turnover for a period of 19 days was 
Illegal and unjustified. The escaped turn- 
over proved in the present case Is only 
Rs 31,171 28 and the assessee Is liable 
to be assessed under both the Acts only 
on the taxable turnover comprised in the 
escaped turnover of Rs 31,171 28 Our 
answer to the second question Is that 
there can be a best-judgment assessment 
under section 19 (1) of the local Act In 
a best-judgment assessment the quantum 
cf escaped turnover would be that which 
the assessing authority thinks is proved 
or is established. In other assessments 
the quantum of escaped turnover would 
be the one which the assessing authority 
Cnds proved whether on the admission 
of the assessee or on the material pro- 
duced at the enquiry In which the assesa- 
ee has participated. The third question Is 
answered by saying that the Imposed 
penalty of Rs. 2.000/- Is, in view of cur 
answer to the first question, not legal. 
Our answer to the fourth question is 
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ihat a penalty for escaped assessment 
under the Central Act can be imposed 
under section 19 (1) of the local Act. 

16. As the assessee has substantially 
succeeded in the present reference, we 
direct tha t the Commissioner of Sales 
Tax shall pay costs of the reference to 
the assessee, CounseFs fee is fixed at 

Rs. 200/-. . 

rGD Answers accordingly. 
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(V 56 C 38) 

P. V. DIXIT C. J. 

AND G. P. SINGH, J. 

N H. Ozha and Co. (Pvt) Ltd..Jam- 
kunda Colliery, Petitioner v. Union of 
India through the Ministry of Steel, Minfes 
and Heavy Industries (Department of 
Mines and Metals) New Delhi and others, 
Respondents. 

Misc. Petru No. 310 of 1966, D/- 19-7- 

Mineral Concession Rules (I960), R. 27 

(5) Non-compliance with notices under, 

requiring lessee to make payment of rent 
and royalty — Subsequent notice demand- 
ing rent and royalty becoming Payable 
thereafter — Right to forfeit or deter- 
mine lease on ground of non-compliance 
with previous notices waived — Cancella 
tion of lease on that ground is unautho- 
rised — T. P. Act (1882), S. 112. 

H the Government, after a notice under 

?™t ( ?r rSf the 'breach^ St 
complied with does any act which shows 
an Intention to continue the lease, it 
would amount to an implied . waiver of 
the right to forfeit or deter mine Release 
on the ground of non-compliance with the 
notice. The use of the word may" in the 
context of the determination of the leas. 
anduse°of word 'shall' in the earlier 
portion of Rule 27 (5) in the context of 
notice is clearly indicative that the Govern- 
ment i? not bound to determine the lease 
wen if the notice be not complied with 
time. It is thus open to the Govern- 
ment either to elect to determine the 
lease or to elect not to determine it. The 
choice of action emerging, horn the 
enabling 'May', clearly brings m the 
principle of waiver. _ ( ^ ara ! 

Where the Government, instead of 
exercising the right of. forfeiting the 
lease on footing of previous defaults in 
paying rent and royalty even after demand 
notices under rule 27 (5), issued subse- 
quent demand notice demanding rent 
and royalty which then became pay- 
able and the . subsequent noPce was 
complied with it could not, thereafter, 
cancel the lease on the .basis of previous 
defaults which were waived by issue of 
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subsequent demand notice. Demand of 
rent accruing due after the lapse, which 
would have given rise to forfeiture, if 
the demand be unqualified, amounts to 
waiver. Consequently an order so cancell- 
ing the lease would be in exercise of the 
power conferred by rule 27 (5). (1921) 1 
A C, 271 and (1887) ILR 14 Cal 176 at 
p. 184 ReL on. (Paras 3, 4) 

Cases Referred: Chronological Paras 
(1921) 1921-1 AC 271 = 90 LJ PC 1, 

Rex v. Paulson 3 

(1887) ILR 14 Cal 176, Kristo Nath 

v. T. F. Brown 3 

Y. S, Dharmadhikari, for Petitioner; 
K. K. Dubey Govt. Advocate, for Res- 
pondents. 

G. P. SINGH, J.: This petition is by a 
company which held a coal mining lease of 
certain lands in tahsil and district Ch- 
hindwara. The company made defaults in 
payment of royalty and dead rent and 
the Director of Geology and Mining issu- 
ed notices calling upon the company to 
pay the dues within sixty days from the 
receipt of the notices and intimating that 
if the dues were not paid within that 
period the lease would be terminated. In 
all six such notices were issued. As 
regards the first five notices, last of 
which was issued on 19th October 1964, 
the company in each case paid the dues 
beyond sixty days from the receipt of the 
notice. As regards the sixth notice, which 
was issued on 21st May 1965, the com- 
pany fully complied with its terms and 
deposited all the dues on 16th July 1965 
within sixty days. In the meantime by an 
order passed on 29th June 1965, the Gov- 
ernment acting under Rule 27 (5) of the 
Mineral Concession Rules 1960 cancelled 
the petitioner’s lease and forfeited the 
security deposit on the ground that the 
earlier notices were not complied with in 
time. Against this order the petitioner 
went up in revision to the Central Gov- 
ernment which was dismissed on 8th June 
1966. The petitioner then filed this peti- 
tion under Articles 226 and 227 of the 
Constitution calling in question the order 
of the State Government cancelling the 
lease and the order of the Central Gov- 
ernment dismissing the revision. 

2. The only point urged before us by 
the learned counsel for the petitioner is 
that after the sixth notice was issued 
on 21st May 1965 calling upon the peti- 
tioner to pay up the dues of royalty and 
dead rent in terms of the lease, within 
a period of sixty days and Intimating that 
the lease will be cancelled, in case , the 
payment is not made within that time, 
the previous defaults under first five 
notices must be taken to have been waiv- 
ed and it was not open to the Govern- 
ment to cancel the lease on the basis or 
the earlier defaults. 

3, Under the Law of landlord and 
tenant it is well settled that if the lessor 
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wants to take advantage of any breach 
of any term or condition so as to enforce 
his right to forfeit the lease he must not 
do anything after the breach which 
amounts to an acknowledgment of the 
continuance of the lease Any act on the 
part of the lessor showing an intention 
to treat the lease as subsisting, as sec- 
tion 112 of the Transfer of Property Act 
puts it, amounts to waiver of forfeiture 
or more appropriately waiver of the 
breach which, had the lessor so elected, 
would have enabled him to forfeit the 
lease The general law of waiver of for- 
feiture has been applied to mining leases 
(Rex v Paulson, 1921-1 AC 271) The 
question then is whether Rule 27 (5) of 
the Mineral Concession Rules 1960, under 
which the petitioner's lease was cancell- 
ed, contains this principle of waiver or 
is inconsistent with it Rule 27 (5) reads 
as follows 

"27 (5) If the lessee makes any default 
In payment of royalty as required by 
Section 9 or commits a breach of any of 
the conditions other than those referred 
to in sub-rule (4), the State Government 
shall give notice to the lessee requiring 
him to pay the royalty or remedy the 
breach, as the case may be, within 60 
days from the date of the receipt of the 
notice and if the royalty is not paid or 
the breach is not remedied within such 
period, the State Government may, with- 
out prejudice to any proceeding that 
may be taken against him, determine the 
lease and forfeit the whole or part of 
the security deposit.” 

It is pertinent to note that the first limb 
of the sub-rule which enjoins the Gov- 
ernment to give notice requiring the 
lessee to pay the royalty or remedy 
the breach uses the language — 'shall give 
notice’, whereas the second limb of the 
sub-rule which empowers the Govern- 
ment to determine the lease In case the 
notice Is not complied with uses the lan- 
guage — *may. . .determine the lease’. The 
use of the word *may‘ in the context of 
the determination of the lease and use of 
the word ’shall’ in the earlier portion of 
the rule in the context of notice Is clear- 
ly IrdicaPve that the Government is not 
bound to determine the lease even if the 
notice be not complied with in time. It 
is thus open to the Government either to 
elect to determine the lease or to elect 
not to determine it The choice of action 
emerging from the enabling ’may’ clearly 
brings in the principle of waiver. In our 
opinion if the Government, after a notice 
requiring the lessee to make payment or 
remedy the breach is not complied with, 
does any act which shows an intendon to 
continue the lease It would amount to an 
implied waiver of the right to forfeit 
or determine the lease on the ground of 
non-compliance of the notice. It Is also 
clear that demand of rent accruing due 


after the lapse, which would have riven 
rise to forfeiture, if the demand be un- 
qualified, amounts to waiver. JWoodfalL 
26th Edition Vol 1 P. 914, Kristo Nath v. 
T F Brown. (1887) ILR 14 Cal 176 at 
p. 184.J 

4. We may now revert to the facts of 
the instant case The last notice in res- 
pect of which default was committed was 
Issued, as stated earlier, on 19th October 
1964 According to the statement of ac- 
count exhibited as Annexure RI by the 
respondent State, this notice related to 
the dead rent and royalty falling due on 
15th July 1964. The default was committ- 
ed after expiry of sixty days from this 
notice 1 e. nearabout 19th December 1964. 
This was the last default as other defaults 
were In respect of notices issued, earlier 
to this notice. Instead of exercising the 
right of forfeiting the lease on footing of 
the default committed on or about 10th 
December 1964. another notice was issued 
on 21st May 1965 demanding dead, rent 
and royalty which became payable on 15th 
March 1965 This demand can only be 
explained on the footing that the lease 
tcntinued till 15th March 1965 and the 
default committed on 19th December 
1964 or other earlier default were not 
given effect to by exercising the right 
of forfeiture and the Government elected 
to forgo the defaults and to continue 
the lease. It was then not open to the 
Government to cancel the lease on 29th 
June 1965 on the basis of these earlier 
defaults which were waived by Issue of 
demand notice of 21st May 1965. This 
last notice was compiled with and there 
was no question of default or forfeiture 
thereafter. In our opinion bv demanding 
rent and royalty for a period subsequent 
to the earlier defaults which could have 
resulted in forfeiture, the Government 
waived the defaults which could not 
thereafter be made basis of cancellation 
of the lease. The order issued on 29th 
June 1965 cancelling the lease was there- 
fore in excess of the power conferred by 
rule 27 (5). 

5. The petition succeeds and Is allow- 
ed. The order of the State Government 
cancelling the lease and the order of the 
Central Government dismissing the revi- 
sion are quashed. The petitioner will be 
entitled to recover the costs of this peti- 
tion from the State Government. Coun- 
sel’s fee Rs. 150/- if certified. The secu- 
rity amount will be refunded to the peti- 
tioner. 

yPB/D.V.a Petition allowed. 
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P. K TARE 

AND K. L. PANDEY, JJ. 

. J. K. Pal, Petitioner v. State of Madhya 
Pradesh and another. Respondents. 

Misc. Petn. No. 27 of 1965. D/- 26-8- 
1968. 

(A) States Reorganisation Act (1956), 
S. 115 (7) — Scales of pay made availa- 
ble to employees of State Government 
could no longer be revised to their dis- 
advantage : AIR 1965 SC 136, Rel. on. 

(Para G) 

(B) States Reorganisation Act (1956), 
S. 115 (7) — Government of new State 
by order creating, with retrospective 
effect, new scales of pay governing per- 
manent employees to their disadvantage 
— Held, order was not rule framed under 
Art. 309 of Constitution and therefore 
not in conformity with S. 115 (7) (Obiter). 

According to the rule of construction 
of statutes expressed in the maxim "Ex- 
pressio unius est exclusio alterius”, an 
enabling enactment in an Act shuts the 
door for further Implication. Applying 
this rule to S. 115 (7) of the States Re- 
organisation Act, 1956, it would appear 
that, after the passing of the Act. the 
only method that seems to be available 
for prescribing the conditions of services 
of tiie government servants of the for- 
mer States is by making rules under Arti- 
cle 309 of the Constitution. Where the 
Government of the new State of Madhya 
Pradesh passed an order dated 5 June, 
3959, whereby It created, with retrospec- 
tive effect, new scales of pay governing 
permanent government servants to their 
disadvantage, it was not a rule framed 
under Art 309 of the Constitution and 
was, therefore, not in conformity with 
the aforesaid S. 115 (7) (Obiter). 

(Para 7) 

(C) Civil Services — Madhya Pradesh 

Unification of Pay Scales and Fixation of 
Pay on Absorption Rules (1959), Rr. 4, 6 
•— Employee is hound by terms of em- 
ployment given to him or by those that 
he subsequently accepted, either express- 
ly or fay necessary implication — He 
cannot be prejudiced by any reservation 
not communicated to him, (Para 4) 


Cases Referred: Chronological Paras 
(1965) AIR 1965 SC 136 (V 52) = 

(1964) 7 SCR 549, Raghavendra 
Rao v, Dy. Commr. South Canara 6 
C. P. Sen, for Petitioner, K. K. Dub'ey, 
f ~ for Respondents. 


PANDEY, J.: Tills Is a petition under 
Articles 226 and 227 of the. Constitution 
to call up and quash by certiorari— 

(i) an order dated 22 March 1951, 
whereby the petitioner’s pay was fixed 
at Rs. 133/- on a new time scale of pay 
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(ii) another consequential order dated 
2 December 1961 by which directions 
were given for recovery of Rs. 132.15 
from the salary of the petitioner on ac- 
count of over-payments made to him 
since 6 June 1959; and 

(iii) an order dated 1 December 1964 
by which the petitioner was given an 
opportunity for election exercisable under 
Rules 4. and 6 of the Madhya Pradesh 
Unification of Pay Scales and Fixation of 
Pay on Absorption Rules. 1959. 

The petitioner further prayed for a writ 
of mandamus prohibiting the authorities 
from giving effect to the aforesaid orders, 

_ 2. The facts giving rise to this peti- 
tion, shortly stated, are these. The peti- 
tioner was employed as a clerk in the 
Public Works Department of the old 
State of Madhya Pradesh, having enter- 
ed service in the year 1941. By an order 
dated 14 February 1955, the Government 
of that State took a derision to divide 
the Public Works Department into two 
branches, (i) Buildings and Roads Branch 
and (ii) Irrigation Branch. In regard to 
the establishment of the two branches.it 
was directed inter alia as follows: 

"(iv) Subject to the provisions of clause 
(iii) above, the existing conditions of 
service and procedure in the matter of 
appointment, promotions, scales of pay 
etc. shall continue to be in force for the 
Public Works Secretariat and the com- 
bined office of the Chief Engineers but 
persons recruited after the 17th Novem- 
ber 1954 in the combined office of the 
Chief Engineers will however be entitled to 
the scales of pay that may be sanctioned 
hereafter.” 

Following this, the petitioner and several 
other persons were appointed as Upper 
Division Clerks (Ordinary Grade) by an 
order dated 31 March 1955, which reads: 

"Order No, 59/A Dated Nagpur 31-3- 
3955. 

The following Head Assistants attach- 
ed to the Circle noted against each are 
transferred to this office and appointed 
temporarily until further orders to offi- 
ciate as Upper Division Ordinary Grade 
Clerks on the time scale of pay of Rs. 125- 
10-175 p. m. with effect from the date 
they join this office: 

(9) Shii J. K. .PaL West Raipur Circle 
Sd/-KL R. Gupta 
Chief Engineer. P. W. D. 

(B&R) M. P.” 

Subsequently, by an order dated 26th Octo- 
ber 1956 to be more precise, the peti- 
tioner was confirmed on that post (An- 
nexure C). Thereafter, the States were 
reorganised In pursuance of the provi- 
sions of the States Reorganisation Act, 
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1056. Even in the new State of Madhya 
Pradesh, the petitioner continued to hold 
that post Nay, by an order dated 4 Mar c h 
1957, he was promoted to officiate as an 
Upper Division Clerk in the Selection 
Grade (Annexure D ) Later on, the Gov- 
ernment of the new State of Madhya 
Pradesh, relying upon the aforesaid order 
dated 14 February 1955 of the former 
State, passed an order dated 5 June 1959 
whereby it created, with retrospective 
effect from 17 November 1954, new scales 
of pay for the clerks employed in the 
offices of the two Chief Engineers. This 
Included the following changes; 

Existing New 

Scale Scale 

Upper Division Clerk 

(Ordinary Grade) 125-10-175 125-8-165 
Upper Division Clerk 

(Selection Grade) 150-10-200- 120-8-200 
EB.15-276 

It was in pursuance of this decision that 
the Impugned order dated 22nd March 1961 
(Annexure F) was passed and thereby 
the petitioner’s pay was fixed at Rupees 
133/- on the new time scale of pay. It 
was followed by the second impugned 
order relating to recovery of over-pay- 
ments which was, as already Indicated, 
consequential to the first order. It was 
on the basis of the pay thus fixed that 
the petitioner’s pay was refixed under 
the Unification of Pay Scales and Fixa- 
tion of Pay on Absorption Rules, 1959 
It was again this pay which was taken 
into account for purposes of equation of 
posts and integration. Being aggrieved, 
the petitioner made a representation to 
the State Government, but it went un- 
heeded in spite of several reminders He 
has, therefore, moved this Court for 
relief. 

3. The respondents resisted the peti- 
tion only on the basis of the order dated 
14 February 1955 (Annexure R-l) and 
claimed that It entitled them to revise the 
scales of pay at a future date. 

4. Having heard the counsel, we have 
formed the opinion that this petition must 
be allowed. An employee is bound by the 
terms of employment given to him or by 
those that he subsequently accepted, 
either expressly or by necessary Imphca- 
,tion. He cannot be prejudiced by any 
reservation not communicated to him, 
though it might be noted on the office 
file or recorded elsewhere. The order of 
appointment of the petitioner (Annexure 
A) and the order of his confirmation (An- 
nexure O do not show that the time 
scale of pay on which he was appointed 
was liable to be revised. That being so, 
the petitioner’s contention that the terms 
of appointment, forming a part of the 
contract of service, could not be unilate- 
rally revised is well founded. 


5. Again, the order dated 14 February 
1955 (Annexure R-l) on which reliance 
is placed shows that, on the date on 
which that order was passed, the State 
Government had not decided upon the 
scales of pay of the members of the staff, 
and therefore, directed that those scales 
of pay would be sanctioned thereafter. 
The operative portion of the order reads: 

"Subject to the provisions of clause 
(iii) above, the existing conditions of ser- 
vice and procedure in the matter of ap- 
pointment, promotion, scales of pay eta 
shall continue to be m force for the 
Fublic Works Secretariat and the com- 
bined office of the Chief Engineer, but 
persons recruited after the 17th Novem- 
ber 1954 in the combined office of the 
Chief Engineer will however be entitled 
to the scales of pay that may be sanc- 
tioned hereafter”. 

As already indicated. It was after that 
date that the petitioner was appointed as 
an Upper Division Ordinary Grade 
Clerk on the time scale of pay of 
Rupees 125-10-175 This is not alL" 
He was subsequently confirmed un- 
conditionally on that post on 26 
October 1956 In our opinion, the State 
Government had thus sanctioned, as envi- 
saged by the order dated 14 February 
1955, the scale of pay of the petitioner 
and other employees, who were appoint- 
ed on 31 March 1955, and the power reserv- 
ed for that purpose was thus exhausted. 
There could be thereafter no question of 
revision of their scale of pay. 

6 We are further of opinion that. In 
any event, the scale of pay made available 
to the petitioner and others could no 
longer be revised to their disadvantage 
in view of the provisions of section 115 
(7) of the States Reorganisation Act which 
reads: 

"(7) Nothing in this section shall be 
deemed to affect after the appointed day 
the operation of the provisions of Cha- 
pter I of Part XTV of the Constitution in 
relation to determination of the condi- 
tions of services of persona serving in 
connection with the affaire of the Union 
or any State; 

Provided that the conditions of service 
applicable immediately before the ap- 
pointed day to the case of any person 
referred to In sub-section (1) or sub-sec- 
tion (2) shall not be varied to his dis- 
advantage except with the previous ap- 
proval of the Central Government”. 

In regard to this provision, the Supreme 
Court In Raghvendra Rao v. Deputy 
Commissioner. AIR 1965 SC 136 observ- 
ed as follows: 

"The effect of this sub-section is, Inter 
alia, to preserve the power of the State 
to make rules under Art 309 of the Con- 
stitution, but the proviso Imposes a limi- 
tation on the exercise of this power, and 
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In Jugal Kishore v. Union of India, 
AIR 1965 Pat 196 it was pointed out by 
the Bench that when the very same 
clause in the Letters Patent provides for 
an appeal from the decision of a Single 
Judge exercising original jurisdiction as 
well as exercising appellate jurisdiction 
it was impossible to imagine that in one 
case the Bench will have jurisdiction to 
interfere on facts, but in the other, the 
Bench having no jurisdiction to interfere 
on facts, the sole scope of the hearing 
in appeal being confined to mere ques- 
tions of law. It was also observed that 
it is a well-established principle of law 
that unless the statute otherwise pro- 
vides, an appellate Court shall have the 
same powers and jurisdiction of dealing 
with all questions either of fact or of law 
arising in the appeal before it as 
that of the Court whose judgment 
is the subject-matter of scrutiny in 
the appeal. It was further emphasised 
therein that it is only because of the 
special provision contained in Sec. 100, 
C. P. C. that in second appeals, there are 
well defined restrictions and prohibitions 
with regard to the investigation on facts. 
The observations to the contrary of 
Mahapatra, J., in the earlier decision of 
the Patna High Court, in AIR 1964 Pat 
76, were distinguished as in the nature 
of obiter dicta. 

6. We may also refer to another 
Bench decision of the Patna High Court 
in Saligram v. Ayodhya Prasad, AIR 1966 
Pat 61 in which it was held that the 
Bench in dealing with a Letters Patent 
appeal has all the powers which could 
have been exercised by the Single Judge. 
In view of the plain, unqualified langu- 
age of Clause 15 and the clear pronounce- 
ment of the Supreme Court, it is unnces- 
sary to elaborate the point further. 

7. In a Letters Patent Appeal prefer- 
red, where leave has been granted by a 
Single Judge, while disposing of a second 
appeal, the position will be different, 
for the obvious reason, that the Bench 
hearing the appeal will be bound by the 
same statutory limitations as the Single 
Judge in a second appeal under Section 
100, C. P. C. In a Letters Patent Appeal, 
the Bench is concerned with the correct- 
ness or otherwise, of the conclusion of 
the learned Single Judge and. if . the lat- 
ter was bound by certain limitations, the 
Bench would be equally bound by the 
same. For instance, in Subbarama v. 
Saraswati, AIR 1967 Mad 85, when a 
Single Judge disposing of a second ap- 
peal arising under the Hindu Marriage 
Act of 1955 interfered with questions of 
fact in violation of Section 100, C. P. C., 
the Bench reversed that finding. In.Jivu- 
bai v. Ningappa, AIR 1963 Mys 3 again 
in a second appeal, arising out of pro- 
ceedings under the Hindu Marriage Act, 
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it was held that the High Court cannot 
interfere with questions of fact in view 
of the provisions of Section 100, C. P. C. 
These are all cases in which the first 
proceeding in the High Court itself was 
governed by Section 100, C. P. C. The 
appeal before Jagadisan, J., was not 
under Section 100, C. P. C„ but was a 
first appeal 

8. Though our jurisdiction and powers 
under Clause 15 are wide and unquali- 
fied, the Bench is reluctant and does not 
lightly interfere with the fin din gs 0 f the 
learned Single Judge of this Court. It 
is, for this reason, that, barring appeals 
from the decisions in the Original suits, 
other appeals under Clause 15 Letters 
Patent, like writ appeals or appeals from 
orders of remand or decisions rendered 
by a Single Judge in the exercise of his 
appellate jurisdiction (not being second 
appellate jurisdiction) are posted for ad- 
mission for an initial scrutiny by the 
Bench. The appellant has to make out 
a clear case for interference under Cl. 15. 
The oft-quoted note of warning that a 
Judge sitting on appeal not having had 
the opportunity of seeing and hearing tbe 
witnesses and observing their demeanour 
should think twice and more than twice 
before reversing the findings of fact ar- 
rived at by the trial court which has had 
that opportunity, does not apply in the 
instant case as the learned Single Judge 
was only drawing his inference from the 
evidence on record and the probabilities 
of the case. Where important considera- 
tions bearing on the question of credibi- 
lity have not been taken into account or 
properly weighed either by the trial Judge 
or by a Judge of this Court on appeal and 
where the question of the probability of the 
story given by the witnesses clearly indi- 
cates that the view taken by the trial 
Court and the Appellate Court is wrong, 
this Court will have no hesitation in re- 
versing the findings on such questions. 
We are free to reach our own conclusion, 
where it is a question of inference on 
facts, based upon probabilities, circum- 
stances of the case and the assessment of 
the oral evidence, where the trial Judge 
has not recorded any distinct opinion 
about his impression based upon his ob- 
servations of the demeanour of the wit- 
nesses and the way in which evidence 
was given by them. 

It may be useful to extract the follow- 
ing observations of the Supreme Court 
in Radha Prasad v. Gajadhar Singh, AIR 
1960 SC 115 at p. 118 where the Sup- 
reme Court has specifically dealt with the 
power of the Appellate Court in the mat- 
ter of appreciation of evidence and inter- 
ference with the finding of fact: 

"This question 1 of the proper approach 
of the Court of appeal to decisions on 
questions of fact arrived at by the trial 
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Court was considered by this Court in. 
Sarju Prasad v. Jwaleshwari Pratap 
Narain Smgh. 1950 SCR 781 at p 784= 
(AIR 1951 SC 120 at p 121). Mukherjee, 
J, while delivering the judgment of the 
Court observed — 

In such cases, the Appellate Court 
has got to bear in mind that it has not 
the advantage which the trial Judge had 
m having the witnesses before him and 
of observing the manner in which they 
deposed m Court This certainly does 
not mean that when an appeal lies on 
facts, the appellate Court is not competent 
to reverse a finding of fact arrived at by 
the tnal Judge The rule is — and it Is 
nothing more than a rule of practice — 
that when there is conflict of oral evi- 
dence of the parties on any matter in 
issue and the decision hinges upon the 
credibility of the witnesses, then unless 
there is some special feature about the 
evidence of a particular witness which 
has escaped the tna\ Judge’s notice or 
there is a sufficient balance of improba- 
bility to displace his opinion as to where 
the credibility lies, the Appellate Court 
should not interfere with the finding of 
the tnal Judge on a question of fact. 
The position m law, in our opinion, is 
that when an appeal lies on facts it is 
the right and the duty of the Appeal 
Court to consider what its decision on 
the question of facts should be. but In 
coming to its own decision it should bear 
in mind that it is looking at the printed 
record and has not the opportunity of 
seeing the witnesses and that it should 
not lightly reject the trial Judge’s conclu- 
sion that the evidence of a particular 
witness should be believed or should not 
be believed particularly when such con- 
clusion Is based on the observation of the 
demeanour of the witness in Court But 
this does not mean that merely because 
an appeal Court has not heard or seen 
the witness it will In no case reverse the 
findings of a trial Judge even on the 
question of credibility, if such question 
depends on a fair consideration of the 
matters on record. When it appears to 
the Appeal Court that important consi- 
derations bearing on the question of cre- 
dibility have not been taken Into account 
or properly weighed by the tnal Judge 
and such considerations including the 
question of probability of the story given 
by the witnesses dearly indicate that the 
view taken by the trial Judge Is wrong, 
the Appeal Court should have no hesita- 
tion in reversing the findings of the trial 
Judge on such questions. Where the ques- 
tion is not of credibility based entirely 
on the demeanour of witnesses observed 
in Court but a question of Inference of 
one fact from proved primary facts the 
Court of Appeal Is In as good a position 
as the trial Judge and is free to reverse 
the findings if It thinks that the infer- 


ence made by trial Judge Is not justi- 
fied’ 

9. I shall now consider the truth of 

the episode of 30th June 1958 

(after discussing the facts, 

his Lordship proceeded) — 

10. Learned Counsel for the respon- 
dent, Mr. T. K. Rajagopalan. invited our 
attention to some of the decisions and 
contended that the party who seeks relief, 
whether under Section 10 or under Sec- 
tion 13 of the Act must adduce strict, 
satisfactory proof, that the standard of 
proof should be as high and vigorous as m 
a criminal case and that the relief should 
not be granted on the mere balance of 
probabilities or on the basis of the benefit 
of doubt. 

As part of this argument, learned Coun- 
sel also urged that the fact that the res- 
pondent had failed to establish her case 
as pleaded by her and that the evidence 
adduced by her, oral or documentary, 
has been found to be false and did not 
support her, would not in any manner 
help the appellant In the matter of dis- 
charging the heavy burden upon him to 
establish his case by clear, positive, satis- 
factory evidence 

While we agree with a major portion 
of this submission, we are of the view 
that there is no warrant in law for this 
extreme contention. It Is sufficient to 
refer to the decision of the Supreme 
Court in Earnest Joho White v. Kath- 
leen Olive White, AIR 1958 SC 441 as to 
the perspective of approach while decid- 
ing disputes in matrimonial causes. The 
Supreme Court has observed that Courts 
in India while deciding matrimonial cau- 
ses. ’shall act and give relief on principles 
and rules which in the opinion of the 
Court are as nearly as may be conforma- 
ble to the principles and rules on which 
the Court for Divorce and Matrimonial 
Causes in England for the time being 
acts and gives relief. From this deci- 
sion, it Is dear that while awarding re- 
lief under Section 23 of the Act, the 
Court must be satisfied beyond all rea- 
sonable doubt and that what Is required 
Is that there should be a strict enquiry 
into the matter. The word ’strict’ Is auffi- 
dently apt to describe the measure and 
high standard of proof. While pointing 
out that the two jurisdictions, matrimo- 
nial and criminal, are distinct jurisdic- 
tions, the Supreme Court has extracted 
with approval, the statement of the law 
by Lord Macdermott in Prestone Jones v. 
Prestone Jones, 1951 AC 391 at p. 417, t a 
the effect that the expression 'satisfied’ 
In the statute means, ’satisfaction by 
proof beyond reasonable doubt’ and that 
the standard of proof drawn from the cri- 
minal law Is not a safe or proper ana- 
logy. 

1L As regards the precise import cl 
the standard of proof beyond reasonable 
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doubt, it may be useful to refer to the 
following observations of Denning, L. J., 
in Miller v. Minister of Pensions, 1947-2 
All ER 372— 

"It need not reach certainty, but it 
must carry a high degree of probability. 
Proof beyond reasonable doubt does not 
mean proof beyond the shadow of a 
doubt. The law would fail to pro- 
tect the community if it admit- 
ted fanciful possibilities to deflect 
the course of justice. If the evidence is 
so strong against a man as to leave only 
a remote possibility in his favour which 
can be dismissed with the sentence 'of 
course it is possible, but not in the least 
probable’, the case is proved beyond rea- 
sonable doubt, but nothing short of that 
will suffice”. 

This rule has been applied and followed 
In a recent Bench decision of this Court 
in AIR 1967 Mad 85 approving the state- 
ment of the law by Venkatadri, J., in 
Yaradarajulu Naidu v. Baby Anim al, 
1964-2 Mad LJ 187=(AIR 1965 Mad 29). 

In Bipinchandra Shah v. Prabhavati, 
AIR 1957 SC 176, the husband sought 
divorce against the wife on the ground 
that she had deserted the husband for 
more than four years prior to the com- 
mencement of the proceeding. The ques- 
tion was whether during the entire period 
of four years, the wife stayed away with 
the definite continued, unbroken animus 
of not coming back to the husband or 
whether she had subsequently changed 
her mental attitude during that period 
and was anxious to join the husband. The 
wife’s case that she did not leave or de- 
sert her husband voluntarily and of her 
own free will but the husband actually 
drove her out of the house was not ac- 
cepted. Even so, on the facts, the Sup- 
reme Court found that after the wife left 
the husband of her own accord, during 
the interval of four years, the wife did 
not stick on to her decision but changed 
her mind and was prepared to join the 
husband. The Supreme Court observed 
at page 188 that 

“the fact that the wife pleaded a case 
of constructive desertion by the husband 
and failed to establish that case would 
not necessarily lead to the conclusion that 
the husband had succeeded in proving 
his case”. 

Learned Counsel for the respondent re- 
lied upon those observations. It is need- 
less to say that those observations should 
be understood in the light of the particu- 
lar facts of that case. As a general rule, 
there cannot possibly be any dispute that 
in matrimonial proceedings the Court is 
vigilant to see that the burden of proof 
is satisfactorily and properly discharged 
by the applicant and that the respondent’s 
putting forward a false defence is not re- 
garded as sufficient by itself to establish 


the truth of the applicant’s case. At the 
same time, the putting forward of false 
defence will destroy the respondent’s cre- 
dibility. This does not, however, mean 
that in all cases, irrespective of the pre- 
cise setting and the nature of the rival 
theories, the Court cannot take into ac- 
count its own findings that the version of 
the other side is totally false. In nume-, 
rous cases it will have a bearing upon the 
inference to be drawn upon the probabi- 
lities and the surrounding circumstances/ 
of the case and the assessment of the 
petitioner’s case. ) 

Again, when there are only two dia- 
metrically opposite rival versions and the 
case does not admit of any other theory 
the finding of the Court that the case of 
one of the parties is totally false may 
have some bearing and relevance on the 
assessment of the truth of the other ver- 
sion. Indeed in many cases, the case may 
not admit of a treatment of the two rival 
versions, in two separate water-tight 
compartments. For instance, in this case 
if the case of the respondent that she 
left only in August, 1958 is found against, 
there is no other case that she left on 
some date other than November 1957, i.e., 
between November 1957 and August 1958. 
In this connection, it may be relevant to 
refer to a significant observation in the 
decision in AIR 1958 SC 441, already re- 
ferred to. In that case, the husband asked 
for the dissolution of his marriage on the 
ground that the wife had committed adul- 
tery by staying for several days in the 
Central Hotel, Patna, along with one Mr. 
David. The wife, in contesting the peti- 
tion, denied the whole episode of her stay 
in the Central Hotel along -with Mr. 
David. The Supreme Court found that 
her defence was totally false, but that 
she stayed in the hotel and in the light 
thereof, assessed the evidence adduced by 
the husband and found the wife guilty 
of adultery. This is what the Supreme 
Court observed at page 443 — 

“The wife in the witness box wholly de- 
nied the episode of the Central Hotel in- 
cluding her stay there, which has depriv- 
ed the Courts of her explanation. We are, 
therefore, unable to get any assistance from 
her or as a matter of that from respon- 
dent 2 as to what happened in the hotel 
at Patna”. 

In the instant case, the wife respon- 
dent came forward with a false case 
about the circumstances under which she 
left the husband and the other events 
following thereafter. By this dubious 
conduct, she had deprived the Courts of 
her true explanation. Even in criminal 
cases, it is permissible for the prosecu- 
tion to rely upon the fact that the expla- 
nation given by the accused in his state- 
ment under Section 342, Cri. P. C., is 
patently false and opposed to the esta- 
blished facts and circumstances of the 
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case I am of the view that for a limited 
purpose depending upon the particular 
facts of each case and also depending 
upon the nature of the competing rival 
theo nes, it will not be improper for the 
Court to take into consideration, the fact 
that the case of one party has been prov- 
ed to be completely false At the same 
tune, it has to be borne in mind that 
that by itself would not amount to hold- 
ing that the appellant has discharged the 
burden. 

There is no need to refer to the other 
cases relied upon by learned Counsel for 
the respondent because we are resting 
our conclusion not upon mere balance of 
probabilities or on die theory of benefit 
of doubt or even on the ground that the 
respondent's defence is false We are 
satisfied that taking the evidence adduc- 
ed on the side of the appellant, along with 
the probabilities and surrounding circum- 
stances of the case, the appellant has 
proved beyond all reasonable doubt that 
the separation of the couple was in No- 
vember 1957. 

11 A It only now remains to consider 
the two circumstances strongly used 
against the appellant by Jagadisan, J , as 
Powerful conduct evidence. The first is 
the failure to send an immediate reply 
to the telegram Ex. A.1, containing the 
news of the birth of the child. The learn- 
ed Judge himself in the later portion has 
stated that having regard to the circum- 
stances of the case, the prestige of the 
family, the conduct of the appellant was 
a fair and reasonable attitude and any- 
body m his position would have done the 
same thing. I may, in this connection, 
refer to the observations of Lord Den- 
) ning In Joyce v Joyce, 1965-2 WLR 660, 
that in matrimonial cases, it Is better for 
the Judge to apply the same standard In all 
his fin di n gs. In that case, the trial Judge 
used some set of circumstances in two 
contexts mutually inconsistent and this 
is how lord Denning put the matter. — 

"He very rightly acquitted the wife 
and the party cated, of the charge of adul- 
tery, saying that he was *not sure’ that 
there was adultery between them. But 
then he seems to have taken the suspi- 
cious circumstances into account in con- 
sidering whether to exercise discretion ip 
her favour. He said. T am left with a 
feeling of grave suspicion as to whether 
the party cited has committed adultery 
with the petitioner and sbe with him. If 
I had to decide this case on a balance of 
probabilities, I would make a finding of 
adultery*. 

So his findings depended on the differ- 
ence in the standard of proof. On the one 
hand, in considering whether the charge 
was proved against her, he had to be 
‘sure’, that Is, be satisfied beyond a rea- 


sonable doubt, and he acquitted her. On 
the other hand, in considering discretion, 
he could look at it on a balance of pro- 
babilities and in effect find her guilty It 
reminds me of Hornal v Neuberger Pro- 
ducts Ltd, 1957-1 QB 247=1956-3 M 
LR 1034=1956-3 All ER 970 where differ- 
ent findings were made by a Judge ac- 
cording to the standard Qf proof he ap- 
plied. I think that such a difference Is 
very undesirable It is better for the 
Judge to apply the same standard in all 
his findings He should ask himself, am 
I satisfied that adultery has taken place7 
If yes, he should find her guilty. If no, 
acquit her And having acquitted her, 
he should not take it against her when 
exercising discretion”. 

12. I am also of the view that the ap- 
pellant was well advised in keeping quiet 
at that moment and it is not right nor 
fair to expect him to send an immediate 
protest while his wife had not even been 
discharged from the Nursing Home It 
must be borne in mind that the appel- 
lant’s father and the respondent's mother 
are very near relatives, brother and 
sister. Is it nght to expect of the appel- 
lant to send an immediate reply to Ex. 
A. 1, even while the respondent was in 
the Nursing home, charging her with adul- 
tery proclaiming the child as a bastard 
and threatening the wife with Court pro- 
ceedings? To expect any such conduct 
on the part of the husband would mean 
to expect him to behave not like a 
human being, but a beast devoid of all 
culture. 

For all these reasons I have no hesi- 
tation in holding that far from Ext B2 
lending any support to the case of the 
respondent it contains a clear, unambi- 
guous, categorical statement with preci- 
sion that after November 1957, the cou- 
ple never met and there was no manner 
of contact between them. 

13. The result Is that the Judgments of 
the learned City Civil Judge and Jagadi- 
san, J , are set aside The question of ap- 
propriate relief which would meet the 
ends of justice on the peculiar facts and 
circumstances of the case poses a prob- 
lem. This case is a typical instance of 
best illustration of the proverbial saving 
"Justice delayed is justice denied”. When 
the appeal came before the First Bench, 
my lord, the Chief Justice and Natesan, 
J„ attempted to compose the differences 
between the parties But as the compro- 
mise proposals did not take any shape, 
the Bench directed the posting of the ap- 
peal before us. Even at the commence- 
ment of the hearing. Counsel on both 
sides stated that there fa no question of 
any settlement. The final rupture and 
separation between the parties took place 
more than ten years back and the appel- 
lant is made to suffer for the inevitable 



19G9 Vira Eeddi v. Kistamma (Ramaprasada Eao J.) [Prs. 13-16] Mad. 245 


delay of Court proceedings and this. Court 
taking the final decision in his favour, 
setting aside the erroneous views held up 
till now.' The maxim actus curiae nemi- 
nem gravabit "An act of the Court shall 
prejudice no man" has been applied in 
varying context so that no party suffers 
any prejudice through the instrumenta- 
lity of the Court and the Court proceed- 
ings. Precedents are not wanting in 
which by the application of this salutary 
principle of justice underlying this 
maxim, judgments have been entered 
retrospectively to meet the justice of the 
case, the decision taking effect for a pe- 
riod long anterior to the date of the judg- 
ment — Vide Broom’s Legal Maxims, 10th 
Edm page 73, 1939 Edition. If the award 
of the relief of judicial separation had 
not been delayed the appellant would 
have been entitled to the relief of divorce 
under Section 13, sub-section (1-A), sub- 
clause (i) read with Section 23, there hav- 
ing been no reunion between the parties 
for the past over ten years. The ques- 
tion whether in this proceeding itself, 
there can be a decree for judicial separa- 
tion dating back to the date of the peti- 
tion and a decree for divorce under Sec- 
tion 13 sub-section (1-A) sub-clause (i) 
was debated in the course of the hear- 
ing and whether in view of the language 
in Section 13, the Court will have juris- 
diction to award the relief of divorce 
relying upon the fundamental legal 
maxim referred to above. In view of the 
fact that our decision may not be the 
final say in the matter, we took the view 
that it would only complicate matters if 
we were to award the relief of divorce 
under Section 13. It Is unfortunate and 
a matter for regret that besides sufferings 
of every kind in his married life, the 
appellant has to wait for another two 
years before there can be a final legal 
severance of his marital ties. In this 
view, we are not expressing any final opi- 
nion as to the jurisdiction of the Court 
to mould the relief in matrimonial causes 
by the combined operation of Section 10 
and Section 13 read with Section 23 of the 
Act. 

14. The appeal is accordingly allowed. 

I agree with my learned brother about 
the order as to costs. 

15. RAMAPRASADA RAO, J.:— The 
appellant (husband) is seeking judicial 
separation from the respondent (wife) 
who is his father’s sister’s daughter. The 
marital life of the spouses was not rosy 

~ and was always impregnated with un- 
healthy and unhappy pin prides. The ap- 
pellant married the respondent according 
to the Hindu rites in 1943 at Maradagiri 
in former Bellary Dt., in the composite 
State of Madras. The appellant was a 
student there. Excepting for one month, 
July 1948, the respondent is stated to 
have been residing with her parents till 


1948: This was so even when the appel- 
lant left for the United Kingdom for 
higher studies. On his return in 1953, 
the respondent joined him; but even then 
her consortium with him was for a short 
while. She _ left again for her parents’ 
house and joined him at the intervention 
of elders after the appellant shifted to 
No. 439 Poonamallee High Road, a pro- 
minent highway in the city. 

The appellant's version is that he was 
bearing with all the idiosyncrasies of his 
wife with assiduous patience and in fact 
was anxious to have a child. The res- 
pondent was subject to an operation for 
conception in or about the year 1956. 
The wife however was not responsive, 
and, according to the appellant, she was 
indifferent and was averse to share the 
common bed. thus making the life of the 
appellant most unhappy. The respondent, 
however, denies that she ever kept her- 
self aloof from the consortium of her hus- 
band, and, in fact, she could not win over 
the affections of her husband because she 
was not good looking and uneducated. Her 
complaint is that she was being constant- 
ly nagged by her husband because of 
her backward social qualities. 

We are not however concerned in this 
case with facts attendant and relating to 
physical or mental cruelty. The primordi- 
al fact, which is the primary setting on 
which the bed rock of the petition under 
the Hindu Marriage Act 1955 filed by the 
appellant rests, and as is now contended, 
is that the respondent is guilty of sexual 
intercourse with a third party, other than 
himself, within the meaning of Section 
10 (1) (f) of the Act, and hence the ap- 
pellant is entitled to judicial separation 
on that ground. It may be noted that 
though originally the petition was found- 
ed on the ground of adultery and a di- 
vorce was sought, the appellant pressed 
his claim at the appellate stage, though 
not at the trial stage, for judicial sepa- 
ration. That the petitioner can ask for 
the lesser relief of judicial separation, 
though in the first instance divorce was 
sought, is indisputable, and rightly there- 
fore the learned Counsel for the respon- 
dent did not demur to the course adopted 
by the appellant both before Jagadisan, 
J., who heard the appeal and before us. 

16. The primary facts on which this 
petition is sought to be sustained, after 
foundering the charge of adultery, may 
be noted. 

As already stated, the spouses, though 
under the same roof, were not living 
happily. Complaints and cross-complaints 
were the order of their living. Accord- 
ing to the appellant, the rendition of 
conjugal rights by the respondent was 
an anathema to her, in spite of his 
honest overtures to consummate the 
marriage. Such domestic bickerings 
took an abnormal turn that, according to 
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the appellant, she would not talk to him 
freely, she would cook for herself in the 
bed room, she would not permit him to 
sleep with her on some pretext or other, 
and her hostility and aversion towards 
him reached the zenith in 1957. The res- 
pondent however denies such a state of 
affairs and would have it that it was the 
appellant who was avoiding her and was 
taking a delight in freely mixing up with 
other ladies of questionable character On 
17-11-1957, the respondent Is reported to 
have left the abode of the appellant after 
spitting and cursing the appellant In 
such a huff she left along with her bro- 
ther and sister-in-law that she went in a 
taxi, though her husband was possessed 
Of a car and was quite opulent at that 
time The respondent no doubt admits of 
the parting, but would say that she cere- 
moniously left him with her brother 
quick, with child, in August 1958 and 
every thing was normal till then. It is 
not in dispute that the respondent 
gave birth to a child on 23-12-1953 
It is also common ground that the 
appellant had no access to the respondent 
after she left her husband's abode. 

The crucial question is when she left 
No 439 Poonamalee High Road. Madras, 
her husband’s residence If. according to 
the appellant, she left on 17-11-1957, then 
the child bom on 23-12-1958, cannot be 
the appellant’s and that circumstance by 
itself would satisfy the Ingredients of 
Section 10 (1) (f) of the Act If, on the 
other hand, the respondent left in August 
1958, as spoken to by her, the appellant 
should fail 

17. If the version of the respondent 
that she left in August 1958, is accepted, 
then the Issue whether the appellant did 
have access to the respondent during the 
crucial periods necessarily looms large. 
As the Words "access” and "non-access" 
are words of significance In matrimonial 
causes we are bound to adopt the tuno- 
rous course of construing such words of 
art In its correct and not in some vague 
and extended meaning. The word ’ac- 
cess’ can be explained as an Indicia of 
opportunity for marital intercourse. Like 
any other physical fact it could be prov- 
ed by direct or circumstantial evidence. 
Direct evidence can only be secured 
through the spouses concerned. There 
was once a controversy In India — whe- 
ther in bastardy proceedings, evidence of 
either spouse is admissible. In fact, a 
moot question was raised, whether the 
rule in Russell v Russell, 1924 AC 687 
precluding such admission of the evidence 
of the husband is adaptable to Indian con- 
ditions. The final authoritative pro- 
nouncement Is now rendered by the 
Supreme Court In Venkateswarlu v, Ven- 
katanarayana, 1954-1 Mad U 152" (AIR 
1954 SC 176) wherein their Lordships say 
that there la nothing in the Evidence Act 


to prevent the spouses giving evidence of 
non-access. 

In this case, the appellant who is a 
man of status and a well-known doctor, 
was anxious to have a child. He had an 
operation done to his wife in 1956 As 
stated already, the married life was not 
quite normal. But the appellant's an- 
xiety to have children, after 14 years of 
marriage, can easily be visualised. The 
respondent was rigid and inelastic. She 
grew more turbulent and in 1957 there 
was a complete breakdown. He would 
say that after 1956 "the quarrels increas- 
ed and we lived separately in the same 
house not having access to each 
other". The explosive conduct of the 
respondent when she left her husband's 
roof in a taxi after having cursed and 
spat at the house is a strong circum- 
stance to reflect the mind of the respon- 
dent and in what circumstances she left 
This incident throws considerable cloud on 
the propriety of behaviour of the respon- 
dent m relation to her matrimonial home. 
It is no doubt imperative for the Courts 
to foster and protect the marital tie as 
it is a matter concerning society at large 
and is of grave public importance. A for- 
tiori it is so, when a matter arises whe- 
ther the husband should be deemed to 
have access to wife at the crucial time 
such that the resultant child may be legi- 
timised instead of bastardised. 

In this case non-access to the wife be- 
fore die left Is spoken to by the husband. 
Such evidence is admissible, but should 
be considered with caution, and , as point- 
ed out by Fanchapakesa Ayyar, J„ in Dr, 
Dwarka Bai v. Nalnan Mathew, AIR 1053 
Mad 792, with a lynx eye. As corrobora- 
tion of such evidence is practically im- 
possible and Indeed not required, the sur- 
rounding circumstances, an overall pic- 
ture and the conduct of the parties do 
act as legal accessories to weigh such un- 
corroborated testimony. Even In cases 
where adultery or any other matrimonial 
offence Is alleged, the offence complained 
of should be proved beyond reasonable 
doubt Undoubtedly, a matrtimonlal Pro- 
ceeding Is an ordinary civil proceeding 
But as it involves the disruption of a 
marital tie. law imposes a stricter degree 
of scrutiny of the evidence. If uncorrobo- 
rated. Such corroboration is demanded es 
a rule of precaution and prudence so that 
a well instructed mind may be able, after 
bringing to bear its own observations and 
experiences of life, to ludge from the pros 
and cons of each particular case, whether ' 
the sole ipse dixit renders possible the 
theory set out The words of Slnha, J-, 
in AIR 1957 SC 176. 184. may be use- 
fully quoted: 

" though corroboration is not re- 

quired as an absolute rule of law the 
Courts insist upon corroborative evi- 
dence, unless Its absence is accounted for 
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to the satisfaction of the Court. In this 
connection the following observations of 
Lord Goddard, C. J., in the case of Law- 
son v. Lawson, 1955-1 All ER 341, 343 (A) 
may he referred to: — 'These cases are 
not cases in which corroboration is _ re- 
quired as matter of law. It is required 

as matter of precaution ’ " 

In the ultimate analysis, the evidence of 
ithe husband and other evidence and cir- 
cumstances ought to be clinching and 
cogent to exclude the possibility of inno- 
cence of the person against whom the 
matrimonial offence is alleged. 


•••••• *•» 


(After discussing the evidence his Lord- 
ship proceeded). 

18. From the above discussion we are 
constrained to take the view that even 
before she left her husband’s abode, the 
appellant did not have 'access’ to her _ or 
opportunity for sexual intercourse during 
the year 1957. 

19. The next immediate question is 
when did she leave her husband’s roof? 
Is it on 17-11-1957 as stated by the appel- 
lant or in August 1958 as stated by the 
respondent? 

*■•••• •••••• •••••• •••••• •••••• »♦•••• ••• 

We have therefore no hesitation to hold 
that the respondent left in November 
1957 and not in August 1958. 

20.. We have now to consider whether 
matrimonial offence within the meaning 
of Section 10 (1) (f) can be said to have 
been committed by the respondent, be- 
yond reasonable doubt. (His Lordship 
discussed the evidence and proceeded.) 


lowing the salient principle we find that 
the respondent, after the solemnisation 
0 -i'u e marna £e, had sexual intercourse 
with a person other than her spouse. 
Whilst rendering our finding as such, 
we have borne in mind that the question 
of legitimacy is of importance to the 
ktate ana to the child and that this uni- 
versa! adage has to be applied in a matri- 
monial action. 

21. Learned Counsel for the respon- 
dent however relied upon AIR 1967 Mad 
. \ ^ stete that this Court w hils t exer- 
osing jurisdiction under the Letters 
Patent ought not to interfere with the 
findings of fact rendered by the learned 
appellate Judge. AIR 1967 Mad 85 was a 
case in which Venkatadri, J., virtually 
heard a second appeal in a matrimonial 
action. In those circumstances Ananta- 
narayanan, C. J., (as he then was) and 
Ramakrishnan, J., were of the view that 
the findings of the lower Court are bind- 
ing in second appeal and Venkatadri, J., 
had no jurisdiction to re-assess the evi- 
dence_ and come to any other conclusion 
even if the learned Judge thinks that the 
evidence ought to be appreciated differ- 
ently or that some part of the testimony 
ought not to be believed. We may how- 
ever advert to a decision of the Division 
Bench of this Court in Md. Maraicair v. 
Veyanna Meeru Thevar, AIR 1954 Mad 
894 and to the dicta of the Supreme 
Court in Eamist John White v. Kathleen 
Olive White 1958-2 Mad U (SC) 125= 
(AIR 1958 SC 441), Rajamannar, C. J. and 
Rajagopala Ayyangar, J., in AIR 1954 
Mad 894 observed — 


It is not so much the unchastity of the 
wife that is the subject-matter of these 
proceedings: but it is the factum of the 
birth of a child beyond the period of 
twelve months after the cessation of mari- 
tal consortium between the spouses. As 
pointed out by a Full Bench of this Court 
in John Howe v. Charlotte Howe, ILR 
38 Mad 466= (AIR 1916 Mad 338) (FB)— 

"a child bom eleven months after the 
cessation of marital intercourse was ille- 
gitimate and that the petitioner was en- 
titled to a divorce”. 

We need not go so far, as the over- 
whelming probabilities in this case assu- 
redly point out that a marital offence 
within the meaning of Section 10 (1) (f) 
has certainly been committed and it has 
been brought home to the respondent 
beyond reasonable doubt. Mere strictures 
on the appellant for not having expressly 
mentioned about the curious circumstan- 
ces of the birth of a child after the res- 
pondent left him in November 1957 would 
tantamount to mincing matters. 

It is an accepted canon of law as stated 
by Bowen, L. J., in Cropper v. Smith, 
(1884) 26 Ch D 700 "Courts do not exist 
for the sake of discipline, but for the sake 
of deciding matters in controversy”. Fol- 


"Ordinarily, we are never inclined to 
interfere in cases where one learned 
Judge has exercised a discretion, but in 
the circumstances of this case, we are 
convinced that the learned Judge wrong- 
ly refused to exercise the discretion in 
favour of the appellant, and we are not 
satisfied that the ground on which the 
learned Judge refused to exercise this 
discretion in his favour is well founded.” 

__ More apposite is the following observa- 
tion of Kapur, J., speaking for the 
Supreme Court in 1958-2 Mad LJ (SC) 
125= (AIR 1958 SC 441)— 

"The Supreme Court will not ordinari- 
ly interfere with the findings of fact 
given by the trial Judge and the appeal 
Court; but if in giving the findings the 
Courts ignore certain important pieces of 
evidence and other pieces of evidence 
which are equally important are shown to 
have been misread and misconstrued 
and if the Supreme Court comes to the 
conclusion that on the evidence, t alien as 
a whole no tribunal could properly as a 
matter of legitimate inference arrive at 
the conclusion that it has, interference 
by the Court will be called for”. 

While respectfully adopting the obser- 
vations of the Supreme Court as above. 
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we may pomt out that that was a case in 
which the Supreme Court interfered in 
a matrimonial case. We have already 
amply justified our stand ip coming to a 
conclusion different from Jagadisan, J 
The learned appellate Judge was not ex- 
ercising jurisdiction in second appeal 
either In certain important particulars, 
the evidence has been misread and mis- 
construed. We are therefore of the 
view that the findings of fact of the 
lower Appellate Judge in the peculiar cir- 
cumstances of this case can be re-assessed 
by us in the manner we did as above. 

Having regard to the normal course of 
events and human conduct, we find that 
the appellant has proved his case that 
the respondent is guilty of an offence 
within the meaning of Section 10 (1) (f), 
and whilst therefore allowing the appeal 
grant the appellant a decree for judicial 
separation. This appeal is therefore al- 
lowed, but in the peculiar circumstances 
of this case, there will be no order as to 
costs 

RGD. Appeal allowed. 


AIR 1969 MADRAS 248 (V 56 C 56) 
RAMAPRASADA RAO, J 
Kaluvaroya Pillai and others. Appel- 
lants v Ganesa Pandithan and others. 
Respondents. 

A. A. O Nos. 276, 294 to 298 of 1964, 
D/- 1-12-1967 against order of Sub Court, 
Cuddalore m A. S No 151 of 1963 

(A) Civil P. C. (1908), O 43, R. 1 (n) 
and O 41, R. 23 — Scope — Remand of 
case on some issues — Appeal against 
remand — Appellant cannot canvass all 
findings of fact. 

Where the lower appellate Court agrees 
with the trial Court on its findings on 
some of the issues but reverses or finds 
unable to accept the findings on some 
other issues raised in the case and consi- 
ders it necessary, in the Interest of jus- 
tice to remand the case, the appellate 
Court hearing an appeal against the order 
of remand can and should advert itself 
only to such of those findings on the point 
upon which the order of remand has 
been made The appellant thus cannot 
canvass all the findings of fact arrived at 
by the lower appellate Court A litigant, 
however, In order to avoid the prescrib- 
ed statutory bar in S 105 (2) Civil P C. 
can and mdeed ought to file an appeal 
against an order of remand. In such an 
appeal under O 43. R. 1 (u) he can agi- 
tate not only the legality or propriety of 
the order of remand, but also the findings 
of facts attended upon the remit order. 
Case Law discussed. (1890) ILR 14 Bom 
14 (FB) Expl (Paras 7, 9) 


(B) Civil P. C. (1908), Ss. 100-101, 
O. 43, R. 1 (u) — Lower Appellate Court 
substituting its own judgment and decree 
to that of trial Court and remanding case 
— Remedy — Remedy is to file a second 
appeal and not an appeal under O, 43, 
R. 1 (n). (Para 4) 

Cases Referred: Chronological Paras 

(1965) W P. Nos 1316 and 1317 of 
1963 and 135 to 145 and 928 of 
1965 (Mad) 11 

(1964) 77 Mad LW (SN) 32, Rama- 
chandra Chettiar v Karuppiah 11 

(1960) AIR 1960 Mad 81 (V 47)= 

72 Mad LW 683, State of Madras 
v Sulaika Beevi Ammal 11 

(1958) AIR 1958 Mad 95 (V 45)= 

1956-2 Mad LJ 260, Govinda- 
swamy Naidu v Tanjore Palace 
Devasthanam II 

(1952) AIR 1952 Mad 323 (V 39)= 

1952-1 Mad LJ 71 (FB), Penannan 
v A. S Amman Kovil 11 

(1951) AIR 1951 Mad 218 (V 38)= 

1950-2 Mad LJ 379, Ranakayya v. 
Lakshmayya 9 

(1951) AIR 1951 Mad 883 (1) (V 38)= 

ILR (1951) Mad 835, Venkatarama 
Iyer v. Unnamalai Animal 9 

(1941) AIR 1941 Mad 530 (V 28)= 

ILR (1941) Mad 850 (FB). Secy, 
of State v. A, Jagannadham 9 

(1928) AIR 1928 Mad 430 (Y 15)= 

27 Mad LW 483. Jainulabideen 
Marakayar v. HabibuMa Sahib 9 

(1926) AIR 1926 Mad 475 (V 13)= 

91 Ind Cas 462, Ses haioma v 
Kuppanaiyangar 8, 10 

(1897) ILR 20 Mad 152=6 Mad LJ 
232, Sankaran v Raman Kutti 8 

(1890) ILR 14 Bom 14 (FB), Bhau 
Bala v. Bapaji Bapujl 8 

(1881) ILR 3 All 675=(1881) All WN 
46, Badam v. Imrat 8, 9 

R. Gopalaswamy Iyengar and S Desi- 
gn, for Appellants, K. Parasaran. for 
Respondents. 


_ JUDGMENT: — The above batch of 
civil miscellaneous appeals are against 
the order of the Subordinate Judge, Ra- 
manathapuram in A S 151 of 1963, 27 
of 1959 and 29 to 32 of 1959, whereunder 
he modified the judgment and decree of 
the District Munsif, Ramanathapuram, In 
the Original suits tried by the latter, 
and remanded the same on a particular 
aspect The appeals before the lower 
Appellate Court were all connected and 
filed by the appellants against the respon- 
dents in those civil miscellaneous appeals. 
In all the suits the respondents claimed 
that the suit lands were pannai lands and 
therefore they had domain over the same 
and that the appellants are bound to re- 
cognise such right in them as iruwaraxn- 
dars and liable to pay rent therefor. Both 
the Courts below found concurrently that 
the lands situate in the village of Karun- 
gulam Is a pre-settlement dharmasanam 
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grant which were iruwaram pannai lands 
of the respondents. On an examination 
of the oral and documentary evidence, the 
Courts below found that the suit lands 
are such lands of the respondents. They 
also found that the respondents collected 
swamibogam in respect oi the suit lands 
which by itself is an important circum- 
stance indicating that the lands in ques- 
tion are private lands. The learned Dist- 
rict Munsif, however, found that the 
appellants were the tenants of the res- 
pondents. But the lower Appellate Court 
came to a different conclusion and held 
that the evidence on record was not suffi- 
cient to make out a case of tenancy of the 
appellants in the respective suit lands 
under the respondents. 

The learned Subordinate Judge, there- 
fore, having come to a different conclu- 
sion from that of the learned District 
Munsif that the respondents are not entitl- 
ed to arrears of rent from the appel- 
lants came to the conclusion that the ap- 
pellants were in any event liable to pay 
to the respondents mesne profits in view 
of their admitted possession of the lands 
during the fasli or faslis in question. He, 
therefore, remanded the suits to the trial 
Court for the limited purpose of deter- 
mining the quantum of mesne profits 
payable to the respondents by the appel- 
lants. He also gave a direction that the 
respondents will have the liberty to suit- 
ably amend the plaint so as to secure 
such mesne profits as and when reckoned 
by the trial Court. The result of the 
order of remand is that he confirmed the 
findings as regards the character of the 
lands and the right of the respondents to 
own and possess them as iruwaram 
pannai lands, but remitted the suit for 
a further enquiry as to the ascertainment 
and quantification of the mesne profits to 
which the respondents would be entitled 
to by reason of the occupation of such 
pannai lands by the appellants. As against 
this order of remand the present batch 
of civil miscellaneous appeals are filed. 

2. C. M. A. No. 276 of 1964 is also an 
appeal against an order of remand and 
by consent this was also heard along with 
the above batch of civil miscellaneous 
appeals. In this case, the lower Appellate 
Court remanded the suit for a fresh en- 
quiry, because the learned District Mun- 
sif in that suit did not frame an issue 
about the release, which release was 
pleaded in the plaint, and because of cer- 
tain other important circumstances at- 
tendant with the trial of the suit. He also 
framed two issues and set aside the decree 
of the trial Court in full and practically 
directed a retrial of the suit. As against 
this order of remand this civil miscella- 
neous appeal was filed. 

3. The main legal contentions address- 
ed before me revolve on the question 


whether in an appeal against an order of 
remand, the appellant can canvass all the 
findings of fact arrived at by the appel- 
late Court or whether the findings of fact 
relating to and circumscribing the order 
of remand only could be agitated therein. 

4. Before considering the arguments 
of the learned Counsel for appellants, it 
is easy to dispose of C. M. A. No. 276 of 
1964. Though this is a case in which the 
lower appellate Court remanded the suit, 
it appears to me that the totality of the 
suit has been remanded to the trial Court 
for reconsideration in view of certain ir- 
regularities inhered therein. As a matter 
of fact the lower appellate court set aside 
the judgment and decree of the trial 
Court in full. Though it gave a liberty 
to the respondents to have a retrial in 
the trial Court, presumably, in the inte- 

- rests of justice, it appears to me that the 
lower appellate Court has substituted its 
own judgment to that of the trial Court 
and in the peculiar circumstances of the 
present case it is not open to the appel- 
lants in this civil miscellaneous appeal to 
canvass the entire judgment and decree 
of the lower appellate Court by filing an 
appeal under Order XLHI, Rule 1 (u), 
C. P. C. I shall presently advert to the 
right of an appellant in a civil miscella- 
neous appeal to canvass the correctness of 
the findings other than those relating to 
the order of remand in such an appeal. 
But in so far as this appeal is concerned, 
as there has been a substitution of the 
judgment and decree of the appellate 
Court to that of the trial Court, the only 
remedy available to the appellants in 
this case was to file a second appeal, if 
they were so advised, and not to file an 
appeal under Order XLHI, Rule 1 (u), 
C. P. C. Thus in the peculiar circumstances 
and on the facts of this case, it is not 
open to the appellants to canvass the 
other findings of the lower appellate 
Court. 

5. The main arguments addressed in 
the batch of appeals relate to the scope of 
a civil miscellaneous appeal under Order 
XLHI, R. l(u), C. P. C. The relevant provi- 
sions in the Civil Procedure Code which 
have a bearing on the question are 
Order XLI, Rule 23, Order XLHI, R. l(u) 
and Sections 104 and 105. Order XLHI 
concerns itself with appeals from orders 
and Rule 1 (u) provides that an appeal 
shall lie under Section 104 as against an 
order under Rule 23 of Order XLI re- 
manding a case where an appeal would 
lie from the decree of the appellate 
Court. Order XLI, Rule 23 reads as fol- 
lows — 

"Where the Court from whose decree 
an appeal is preferred has disposed of the 
suit upon a preliminary point and the 
decree is reversed in appeal, or where the 
appellate Court in reversing or setting 
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aside the decree under appeal considers 
It necessary In the interests of justice to 
remand the case, the appellate Court may 
by order remand the case, and may fur- 
ther direct what Issue or issues shall be 
tried in the case so remanded and shall 
send a copy of its judgment and order to 
the Court from whose decree the appeal 
Is preferred, with directions to re-adroit 
the suit under its original number In the 
register of civil suits and proceed to 
determine the suit; and the evidence (if 
any) recorded during the original trial 
shall subject to all just exceptions, be 
evidence during the trial after remand”. 

Analysing Order XLI, Rule 23, the ap- 
pellate Court can remand a suit under 
two circumstances — (a) if the trial Court 
has disposed of the suit upon a prelimi- 
nary point which is not necessarily a pre- 
liminary issue, and the decree is reversed 
in appeal, and (b) when the appellate 
Court reverses or sets aside the decree 
under appeal considers it necessary in the 
interests of justice to remand the case. 
Order XLHI. Rule 1 (u) provides for an 
appeal against such an order under 
Order XLI. Ride 23 In fact. Section 104 
enables the preferment of such an appeal, 
as it is one which is otherwise expressly 
provided for in the body of the Code. 

C. Order XU Rule 23, C. P. Code as It 
reads now. was introduced In Madras in 
1930 The provisions which are appo- 
site m the old Code which have a bearing 
on orders of remand are Sections 562 and 
588 

7. On a pruna fade reading of the 
relevant provisions relating to appeal 
against orders, it Is dear that in such 
appeals against orders of remand, the 
Court which has seism of such an appeal 
can probe into the legality, propriety 
and regularity of the facts and circum- 
stances attendant on and revolving upon 
the order of remand as such and cannot 
enter into or delve deep Into a discus 
sion regarding the findings which are un- 
connected with and alien to the order of 
remand. The appellate Court has the 
right to differ or confirm the findings on. 
certain issues arising in the suit If the 
appellate court so confirms some amongst 
various findings of the trial Court, but 
finds itself unable to concur with the 
other findings of fact in relation to other 
issues tried by the trial Court, then under 
Order XLL Rule 23. C P. C.. the appel- 
late Court has th« right In the interests 
of justice to remand the case for a re- 
examination and re-adjudication on such 
Issues which according to the appellate 
Court have not been correctly and pro- 
perly appreciated by the trial Court. 

As already stated. Order XLI. Rule 23, 
C, P. C. provides two contingencies which 
would enable an appellate Court to re- 
mand a suit. If the trial Court decided 
on a preliminary point and if the said 


decision Is reversed by the appellate 
Court, It could, under the powers vested 
as above, remand the case for a fresh 
trial This is not, however, the case In 
this batch of appeals. We are here con- 
cerned with the other contingency ex- 
pressly provided for In Order XLI , R. 23, 
C. P C. This is a case where the lower 
appellate Court agreed with the trial 
Court on its findings on some of the 
issues, but reversed or found unable to 
accept the findings of the trial Court on 
some other issues raised In the case, and 
therefore considered it necessary, in the 
interests of justice, to remand the case. 
The phrase 'considers it necessary in the 
interests of justice’ is of very wide conno- 
tation and vests In the appellate Court a 
discretion to do so. Such discretion, un- 
less perversely exercised, cannot be light- 
ly interfered with in an appeal against 
the order of remand. It therefore appears 
to me that the only reasonable interpre- 
tation that could be put on the provisions 
relating to appeals against orders, after 
collectively understanding the provisions 
quoted above, is that the appellate Court 
hearing of an appeal against an order of 
remand can and should advert itself to 
such of those findings on the point Upon 
which the order of remand has been 
made. That this is the view that has to 
be taken is fortified by the embargo put 
upon a litigant under Section 305 (2). 
C P. C. who falls to prefer an appeal 
against an order of remand In time. 

Section 105 (2) postulates that whcro 
any party aggrieved by an order of re- 
mand from which an appeal lies docs not 
appeal therefrom he shall thereafter be 
precluded from disputing its correctness. 
The correctness of an order of remand 
has to be treated distinctly and separate- 
ly. Whilst, therefore; considering Its 
correctness, propriety or regularity, the 
correctness of anallarr, incidental or con- 
nected issues cannot be gone into In a 
civil miscellaneous appeal against such 
an order of remand. An appeal against 
an order of remand Is self-contained An 
order of remand generally is based on 
certain facts It Is such facts which could 
be canvassed In an appeal against that 
order. Therefore, If the appellate Court, 
while reversing a Judgment of the trial 
Court on some Issues which In the inte- 
rests of Justice necessitates a remand, if 
is only such facts, conclusions and decisions 
which have a bearing on the order of re- 
mand that could be canvassed In an ap- 
peal against such an order. 

8. At this stage it Is convenient to 
consider the case law relating to the sub- 
ject The earliest case under the old Code 
Is that reported In Badam v. Imrat (1881) 
ILR 3 All 675 That was a case in which 
the trial Court disposed of the case on a 
preliminary point as to limitation. The 
first appellate Court reversed this find- 
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Eng and remanded the suit for fresh trial. 
The High Court, on appeal, held, by a 
majority that — 

"That object would be defeated if the 
appellant were restricted in pleading that 
the remand had been made contrary to 
the provisions of S. 562 of the Civil Pro- 
cedure Code, and forbidden to urge the 
more vital and radical objection to the 
correctness of the adjudication on the 
preliminary point.” 

Following the above, a Full Bench of the 
Bombay High Court in Bhau Bala v. 
Bapaji Bapuji, (1890) ILR 14 Bom 14 was 
of the view that in an appeal against an 
order of remand “the correctness of the 
remand order, in all legal respects Syas 
before the High Court for adjudication." 
With great respect, the words “in all legal 
respects” appearing in the judgment were 
never meant, in my opinion, to be lite- 
rally understood, so as to comprehend 
an adjudication on merits unconnected 
with the order of remand. In Sankaran 
v. Raman Kutti, (1897) ILR 20 Mad 152, 
this Court approved the ratio in (1881) 
ILR 3 All 675. In Seshamma v. Kup- 
panaiyangar, AIR 1926 Mad 475, the facts 
are that a preliminary point was dedded 
by the trial Court, which decision was 
reversed in appeal and the case was re- 
manded for trial of the other issues. Ven- 
katasubba Rao and Madhavan Nair, JJ., 
observed — 

“Although the appeal has taken the 
form of a dvil miscellaneous appeal 
against an order of remand the Subordi- 
nate Judge is a final Judge of fact and 
the only grounds available to the appel- 
lant to attack the judgment are those 
which would be available to him in se- 
cond appeal.” 

Though the question in the present batch 
of appeals did not arise as such, there is 
.suffident indication here that the finding 
on facts relevant for the decision of the 
first appellate Court to remand the suit, 
can be canvassed in an appeal against 
such an order. 

9. The more apposite case which has 
settled the apparent controversy is Jainu- 
labideen Marakayar v. Habibulla Sahib, 
27 Mad LW 483=(AIR 1928 Mad 430). 

There the Division Bench observed: 

“To accede to the appellant’s' conten- 
tion would be practically to convert the 
appeal from the order of remand into an 
appeal from the decree itself, because if 
the appellants are to be allowed to raise 
points dedded against them by the lower 
appellate Court in order to sustain the 
decree of the Court of first instance, the 
respondents also must equally be permit- 
ted to contest the findings of the appel- 
late Court against them, in order to sus- 
tain the decree of the lower appellate 
Court. In our opinion such a procedure 
Is altogether unwarranted 


This was approved by a Full Bench of our 
Court in Secretary of State v. A. Jagan- 
nadham, AIR 1941 Mad 530 (FB). Vis- 
wanatha Sastry, J., in Kanakayya v. Lak- 
shmayya, 1950-2 Mad LJ 379 at p 382= 
(AIR 1951 Mad 218 at p. 220), clinches 
the subject by observing — 

“An order of remand has an indepen- 
dent existence and is not submerged or 
dissolved in the final decree. A separate 
right of appeal is provided against such, 
an order. Not only, is a right of appeal 
provided by Order 43, Rule 1, clause (u) 
but an obligation is cast by Section 105 
(2), C. P. Code, upon a person dissatisfied 
with an order of remand to appeal against 
it on pain of losing his right to object to 
the propriety or the correctness of the 
order or the findings on which it is based 
in the later stages of the litigation." 

It is significant to note that according to 
the learned Judge “the propriety or the 
correctness of the order of the findings 
on which it is based” can only be can- 
vassed in an appeal under Order XLIH, 
Rule 1 (u), C. P. C. This was approved 
later by a Division Bench of our Court 
in Venkatarama Iyer v. Unnamalai Am. 
mal, ILR 1951 Mad 835=(AIR 1951 Mad 
883 (1) ). We need not multiply further 
authorities. All the case law starting 
from (1881) ILR 3 All 675 is one way. 
In my view, it is now well settled that a 
litigant in order to avoid the prescribed 
statutory bar in Section 105 (2), C. P. C., 
can and indeed ought to file an appeal 
against an order of remand, but the only 
limitation in the conspectus of the -ratio 
of the decisions cited is that in such an 
appeal under Order XLIII, Rule 1 (u), 
C. P. C. he can agitate not only the lega- 
lity or propriety of the order of remand,, 
but also the findings of fact attendant 
upon the remit order. 1 


10. Learned Counsel for the appel- 
lants seriously contended before me how- 
ever that in such a civil miscellaneous 
appeal, the findings of fact other than 
those relating to the order of remand, 
could be pressed into service. In the 
view that I have held, it is not neces- 
sary to consider them. If it could be 
•gone into, it should be as if this Court 
were hearing a second appeal See AIR 
1926 Mad 475. 


11. Even otherwise, in C. M. A 294 to 
298 of 1964, both the Courts below con- 
currently found that the respondents are 
iruwaramdars, who had the benefit of 
Swamibogam and were dealing with the 
property in their own right in othis and 
sale deeds. The estate in question is admit- 
ted to be a post-1936 estate. According to 
the well-known decisions rendered by our 
Courts in Feriannan v. A. S. Amman Kovil, 
1952-1 Mad LJ 71= (AIR 1952 Mad 323) 
(FB) and Govindaswamy Naidu v. Tanjore 
Palace Devastanam, 1956-2 Mad LJ 260— 
(AIR 1958 Mad 95), even in the case of 
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a whole mam village becoming an estate 
under Act XVIII of 1936 there can be 
private lands which are domain or home 
farm lands of the land-holder The mere 
fact that the land-holder is an absolute 
land-holder is not decisive — See State of 
Madras v Sulaika Beeviammal, 72 Mad 
LW 683= (AIR 1960 Mad 81) In dealing 
with pannai lands which became an 
estate by virtue of the 1936 Amendment 
Act. Snnivasan, J . in Ramachandra Chet- 
tiar v Karuppiah, (1964) 77 Mad LW 32 
(SN), observed — 

"In so far as pannai lands are concern- 
ed. it is not necessary that the land-holder 
should establish continuous cultivation, 
for the lands were undoubtedly at their 
inception one in which the land-holder 
held both the rights In such an event, 
what has to he shown is something of a 
negative nature, that is to say, that no 
other person had been conferred with 
occupancy rights therein. That would be 
already indicated by such acts as dealing 
with the property” 

In the instance case, even the presump- 
tion arising under Seirtion 185 of the Mad- 
ras Estates Land Act, 1908, is favour- 
able to the respondents and found to be 
so having regard to the othis and other 
dealings had by the respondents Ven- 
katadn, J , in W P Nos 1316 and 1317 
of 1963 and 135 to 145 and 928 of 1965 
(Mad), following the well-known decision 
of this Court, observed— 

"In W P 521 of 1957, it has been ob- 
served that the description of the lands 
as Iruwaram in the sale deeds can be 
taken into consideration, as other evi- 
dence under Section 185 (3) of the Estates 
Land Act The sale deeds can also be 
taken into consideration along with other 
evidence to consider the character of the 
land. In W. P No 340 of 1961 Veera- 
swami, J., has held that Kudi othis could 
conclusively point to an assertion on the 
part of the land-holder to treat the lands 
as pannai or private”. 

I have adverted to these decisions only 
to affirm that the Courts below came to 
the correct conclusion as regards the 
character of the land and as to the rights 
of the respondents Even otherwise, the 
appellants’ contentions cannot be accept- 
ed. 

12. As regards the facts revolving 
around the remit order in C M. A. 294 
to 298, there is nothing palpably irregu- 
lar and improper necessitating an inter- 
ference. Having found that the relation- 
ship of the landlord and tenant does not 
exist between the respondents and the 
appellants the lower appellate Court was 
constrained to send back the suit for the 
reckoning and quantification of the mesne 
profits This is but a natural corollary to 
the finding as above. No doubt, the lower 
appellate Court could have undertaken 


the enquiry by itself, but it does not tan- 
tamount to shirking the responsibility, if 
the parties are given the liberty to make 
consequential amendments in the plead- 
ings and secure the rightful relief after 
full hearing in the trial Court The remit 
order is therefore well founded and C M. 
A. Nos 294 to 298 of 1964 are dismissed. 
But there will be no order as to costs 


13. In C, M. A No 276 of 1964 the 
remit order of the lower appellate Court 
relates to the issue whether the release 
deed which was filed in the lower appel- 
late Court was admissible or not and for 
a reconsideration of the issue of the al- 
leged re mar riage. The lower appellate 
Court allowed the interlocutory applica- 
tion filed for the reception of a document 
filed before it and this was done In the 
interests of justice In such circumstan- 
ces, the lower appellate Court remitted 
the suit for a fresh trial on a point con- 
cerning the alleged forfeiture of rights in 
the properties by Rajammal due to the 
alleged remarriage. Incidentally, the 
question also has to be viewed in the 
light of the alleged release deed directed 
to be received by the lower appellate 
Court as additional evidence. It Is m such 
circumstances that the lower appellate 
Court could not agree with the judgment 
and decree of the trial Court and set It 
aside in full. As in its opinion, a fresh 
examination was necessitated as regards 
the material issues in the case, it remitted 
the suit for fresh trial. This is not a 
case in which it could be said that the 
first appellate Court shirked its respon- 
sibility. In fact, in all fairness, it gave 
liberty to both parties, to adduce oral and 
documentary evidence afresh. I do not 
therefore think that the remit order Is in - 
any way illegal, improper and irregular. 
C. M. A. No 276 of 1964 is therefore dis- 
missed. There will be no order as to 
costs. No leave. 

MVJ/D.V.C. Order accordingly. 
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NATESAN. J. 

V. O C Arumugham PillaL Appellant 
v A Dango and others. Respondents. 

Second Appeal No 857 of 1965, D/- 28- 
7-1967 against decree of Sub Court, Tutl- 
conn in A S No 150 of 1963 

(A) Evidence Act (1872). Ss. 101 to 101 — 
Benami Transaction ■ — Determination — 
Motive, source o! consideration, possession 
of property and its enjoyment, custody of 
title deeds are the features whose effect 
either severally or cumulatively has to 
be considered — Onus lies on the person 
who pleads benami nature. 

Motive, the source of consideration, 
possession of the property and its enjoy- 
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menf, custody of title deeds, are various 
features, which may severally or cumu- 
latively weigh and tilt the scale one way 
or other in the matter of determining the 
benami transaction. But these features 
are not exhaustive of the circumstances 
on which the final conclusion of the Court 
has to be based. Nor can it be said that 
in all cases the presence or absence of 
one or the other of these circumstances 
will be helpful in deciding the real posi- 
tion. At times other considerations than 
motive, possession and source of consi- 
deration may play a vital part in the de- 
termination. In certain circumstances 
only one or the other of the above speci- 
fied elements may alone be of assistance. 

(Para 4) 

Motive for benami is not always con- 
clusive. But when the purchase in the 
names of one or other or some of the 
members of the family is consistent with 
an intention to make the acquisitions for 
the family and there is nothing unusual 
in such acquisition, certainly, the Court 
may give some weight to the absence of 
motive and absence of an acceptable ex- 
planation for taking the sale deeds by the 
father in the names of his sons. Even as 
the absence of a motive need not neces- 
sarily exclude the theory of benami, the 
fact that some motive is shown will 
equally not bar the rejection of the plea 
of benami (Para 4) 

As regards consideration it is not whose 
hand that physically passed the conside- 
ration that is material; it is the source of 
the money that is important. The source 
of consideration is only one of the tests 
and it cannot conclude the matter. 

(Paras 5A & 8) 

The onus initially lies on the person 
who pleads that the transaction is be- 
nami. AIR 1938 Mad 8 & (1899) ILR 26 
Cal 227 (PC), Rel. on. (Para 8) 

(B) Civil P. C. (1908), Ss. 100 and 101 
•— Question of fact — Question of Be- 
nami is a question of fact * — When the 
decision of the lower court is given on 
merits, on consideration of well-recogniz- 
ed principles for determination findings 
will not be interfered with in second ap- 
peal. (Paras 3 & 8) 

Cases Referred: Chronological Paras 
(1938) AIR 1938 Mad 8 (V 25)= 

1937-2 Mad L3 606, Sitamma v. 

Sitapati Rao 8 

(1899) ILR 26 Cal 227=26 Ind App 

38 (PC), Ramnarain v. Md. Hadi 8 

Sundaram Iyer and T. K. Subba Rao, 
“for Appellant; D. Ramaswami Aiyangar, 
for Respondents. 

JUDGMENT: — The first plaintiff has 
perferred this second appeal, having fail- 
ed in both the courts below in his suit for 
a declaration that the suit properties be- 
longed to him alone and for an injunction 
restraining defendants 1 and 2 from in- 


terfering with his possession and enjoy- 
ment of ihe same. The appellant (first 
plaintiff) is the father, the second defen- 
dant is his eldest son, the first defendant 
is his second son, the second plaintiff and 
the third plaintiff being his third and 
fourth sons respectively. The suit pro- 
perties originally belonged to the Zamin- 
dar of Ettayapuram and formed part of 
his pannai lands. Items 2 and 3 of the 
plaint schedule, totalling an 'extent of 
15.62 acres of punja lands in S inn ur vil- 
lage, are covered by the sale deed Ex. 
A. 8, dated 21-2-1956 executed by the 
Zamindar in favour of the first defendant 
that is, the second son for a stated con- 
sideration of Rs. 1,500/-, 

The plaint-schedule first item is an- 
other 30 acres of punja lands in the said 
village and have been conveyed by the 
Zamlndar for a consideration of Rs. 5000 
under the deed of sale Ex. A. 5 dated 
23-2-1958 in favour of the four sons, that 
is, plaintiffs 2 and 3 and defendants I 
and 2. It is the appellant’s case that the 
sale deeds Ex. A. 5 and A. 8 were taken 
by his benami in the names of his sons 
for his exclusive benefit and use, out of 
his own funds. He claimed that the suit 
items belonged to him absolutely and 
that the first defendant’s attempt to alie- 
nate the properties and interfere with 
his possession and enjoyment necessitat- 
ed the suit. The defendants denied the 
exclusive claim put forward by the ap- 
pellant to the properties. The defence 
in the main was taken up by the second 
defendant, who pleaded that the proper- 
ties belonged to the family as such and 
are not the individual absolute properties 
of the first plaintiff. The plea of benami 
acquisitions by the appellant for his sole 
and his exclusive use in the names of his 
sons was repudiated even as the appel- 
lant’s claim of his exclusive possession 
and enjoyment of the suit properties. 

2. As in the context of the dispute the 
figuring of the other sons as plaintiffs 
looks somewhat intriguing, I may as well 
refer to certain features in this regard, 
which are brought out in the evidence. 


3. As the contest emerged at the trial 
and is pressed before me, the question for 
decision in the case is, whether the two 
sale deeds are only benami for the appel- 
lant or they are purchases for the joint 
family of the appellant and his undivided 
sons. The question of benami is essen- 
tially one of fact and when the decision 
has been given on the merits, bearing in 
mind the well-established principles for 
the determination of the question of be- 
nami, the second appellate Court has no 
jurisdiction to interfere in the matter. 
Now the trial Court, the District Munsif, 
Koilpatti, on a consideration of the evi- 
dence has rejected the motive or reason 
for the benami put forward by the appel- 
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lant TJie plaint did not set out speci- 
fically the reason for going in for a be- 
nami transaction. It was stated vaguely 
that for certain reasons the sales were 
taken benaml In the evidence it was 
trotted out that the sales were taken 
benarm, apprehending land ceiling enact- 
ments. 

Another reason given for the benaml 
was that as a Government servant, he did 
not want to take sales in his own name. 
The lower appellate Court concurred with 
the tnal Court in rejecting the motive 
put forward for the benarru. It is point- 
ed out that a Government servant could 
purchase lands in his name with the per- 
mission of the Government and that he 
could have equally taken the lands in the 
name of his wife and daughters No ex- 
planation was given by the appellant for 
not seeking the permission of the Gov- 
ernment to make the purchases, if they 
were bona fide purchases Admittedly in 
1957, he had accepted a gift of 17 acres 
from the Zamindar He had not taken 
any prior per miss ion from the Govern- 
ment to receive the gift. He would state 
in his evidence that he later intimated to 
the Government of the gift Accord in g 
to the trial Court, the taking of docu- 
ments in the name of the father and the 
sons probabihses more the case that the 
acquisitions were made to benefit the 
entire family and not merely the appel- 
lant. Learned counsel for the appellant 
attacked the reasoning of the Courts 
below for rejecting the motive put for- 
ward. I cannot say that the Courts 
below have gone egregiously wrong in 
their reasoning to call for interference 
with their finding in second appeal. 

4. Learned Counsel then suggested 
that the absence of motive for benaml is 
not always conclusive on the question. 
True, but when the purchase in the names 
of one or other or some of the members of 
the family is consistent with an inten- 
tion to make the acquisitions for the 
family and there Is nothing unusual In 
such acquisition, certainly, the Court may 
give some weight to the absence of mo- 
tive and absence of an acceptable expla- 
nation for taking the sale deeds in the 
names of his sons. Even as the absence 
of n motive need not necessarily exclude 
the theory of benaml, the fact that some 
motive is shown will equally not bar the 
rejection of the plea of benamL ‘While on 
questions of benaml. .the Court will not 
Indulge in suspicion, 2 nd surmise. It will 
nave to take into consideration the facts 
and circumstances as established by the 
record and from an overall picture of the 
entire evidence, draw its inference. Mo- 
tive. the source of consideration, posses- 
sion of the property and its enjoyment, 
custody of title deeds, these are various 
features, which may severally or cumu- 
latively weigh and tilt the scale one way 


or other. But these features are not ex- 
haustive of the circumstances on which 
the final conclusion of the Court has to 
be based. Nor can It be said that in all 
cases the presence or absence of one or 
the other of these circumstances will be 
helpful in deciding the real position. At 
times other considerations than motive, 
possession and sources of consideration 
may play a vital part in the determina- 
tion. In certain circumstances only one 
or the other of the above specified ele- 
ments may alone be of assistance. 

5. Coming to the question of conside- 
ration, the trial Court was not prepared 
to accept the appellant's case of his source 
for the purchase money. It referred to 
the fact that the parties had an ancestral 
house, that the compensation for its ac- 
quisition had been received by the ap- 
pellant and that the maternal grand- 
father was a man of property, whose only 
issue was the appellant's wife. Taking 
into consideration the further fact that 
the second defendant had been earning 
from 1953 onwards and that the letters 
produced by him showed that the appel- 
lant had been repeatedly asking him for 
moneys, the trial Court concluded that 
in the circumstances, it could not be said 
that the appellant advanced his exclusive 
and separate funds to get the suit proper- 
ties The discussion by the trial Court on 
the question of consideration is very 
brief, but the conclusion is categorical. 
The claim of the appellant of his savings 
Is disposed of summarily with the obser- 
vation that there was no evidence worthy 
of credence in regard to the alleged sav- 
ings. It would accept the borrowing by 
the appellant of a sum of Rs. 2500 under 
the promissory note Ex A. 1 on 11-1- 
1958, just before the purchase under 
Ex A. 5. 

The appellate Court, on the question of 
savings, whether the appellant had sav- 
ings and whether those savings were uti- 
lised as consideration for the sales, under 
Exs. A. 5 and A. 8, after some discussion, 
observes that the appellant had not filed 
Into Court his accounts to show whether 
he had savings and those sav- 
ings were utilised for the purchases. But 
on the question of consideration, generally 
the appellate Court would state that the 
appellant had paid consideration for Exs. 
A. 5 and A. 8, by his borrowings and by sals 
of the jewels of his wife. Learned Counsel 
appearing for the appellant rests his ap- 
peal mainly on this finding of the learn- 
ed Subordinate Judge and would contend 
that adequate attention has not been 
given by the lower appellate Court to its 
own conclusion that the consideration for 
the sales had passed from the appellant. 
Counsel contends that who paid the con- 
sideration is an Important criterion, when 
considering the plea of benaml and could 
at times be decisive. 
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Learned Counsel points out that while 
the trial Court rejected the appellant’s 
case of his providing in entirety the con- 
sideration, the appellate Corut has found 
contra; but the significance of this finding 
has, however, been lost sight of by the 
Court. On this, Counsel for the respon- 
dent, before me, urges that the finding 
as to _ consideration to the extent it may 
be said to be in favour of the appellant 
has been arrived at in a perfunctory man- 
ner without that analysis and scrutiny of 
the evidence, which may be expected of 
the appellate Court. He contends that 
the finding, if it is to be read as differ- 
ing from the trial Court and as meaning 
that the entire consideration for the sales 
were found by the appellant, could not 
be maintained at all on the evidence. 
Learned Counsel would further submit 
that the learned Subordinate Judge had 
only said that P. W. 2 had paid conside- 
ration for Exs. A. 5 and A. 8 and not that 
he paid the entirety of the consideration. 

5-A. But it is not whose hand that 
physically passed the consideration that is 
material; it is the source of the money 
that is important. As the criticism of 
the learned Counsel for the respondents 
does not appear to be wholly unjustified, 
it has become necessary to examine the 
evidence, in the case, oral and documen- 
tary, somewhat in detail, not ordinarily 
called for in a second appeal. In the 
finding there is also some vagueness about 
the source of the purchase money. Ear- 
lier, I have remarked that the trial Court 
has been very brief in its discussion on 
the question of consideration; even the 
exhibit numbers and rank of the witness 
whose evidence is relied on is not given 
in this part of the judgment. The 
only redeeming feature in the dis- 
cussion on the question by the appel- 
late court is, it makes some reference 
to exhibit marks and the rank of the 
witnesses, whose evidence the courts 
relies upon or is taken info considera- 
tion. But as will be seen presently it 
cannot easily escape the charge of being 
perfunctory. It will be convenient here 
to set out the relevant part of the ap- 
pellate Court’s judgment, which deeds 
with the question of consideration. 

• •• ««•*•* •••»•• •••••♦ ■••••• •*•••* 
(After discussing the facts his Lordship 
proceeded) — 

6. The very submission of the appel- 
lant and his own evidence, may not lead 
to the conclusion that the consideration 
for the sales Exs. A. 5 and A. 8 was found 
at any rate in full by him. It appears 
as if the learned Subordinate Judge has 
merely set out briefly in the judgment, 
the arguments advanced that the bills 
Exs. A. 9 to A. 12 prove the passing of 
the consideration, without looking into 
the documents and scrutinising the same. 
True, it is unnecessary that the Court 


should set out in detail in all cases con- 
tents of documents. But certainly the 
Court has to examine whether at all thg 
documents relate to the issue in question 
and could advance the case of either 
party. _ Can it be said that the learned 
Subordinate Judge had applied his mind 
to all the relevant evidence before him 
when he gave his finding as to the pass- 
ing of consideration for Exs. A. 5 and 
A. 8 and to a certain extent varied the 
finding given by the trial Court2 

That the discussion has been summary 
can equally apply to the trial Court’s 
judgment. If the trial Court had been 
a little more elaborate and had briefly 
indicated the contents of the documents, 
it may not be necessary for the appellate 
Court to refer in detail to the contents 
of the documents, particularly when it is 
confining the findings. In this case, all 
that was necessary was to see whether 
the bills in question and if so, which of 
them, could be related to the purchases; 
and the material documents are few. The 
discussion by the appellate Court in the 
circumstances is to say the least unsatis- 
factory containing just a catalogue or 
listing of the documents without any con- 
sideration of their probative value. While 
prolixity and elaborate setting out of the 
contents of documents or evidence should 
be avoided, when the Code enjoins that 
the judgment must contain reasons for 
the decision, the reasons set out must be 
founded on the evidence, oral and docu- 
mentary. Justice must not only be done, 
but the judgments of the lower Court 
which are subject to appeal must do 
justice to the cases of the opposing par- 
ties, particularly on facts. 

The purpose of the requirement is 
obvious, it eliminates charges or arbitra- 
riness and infuses confidence in the liti- 
gant public, that the decision has been 
given after an understanding of the case. 
Under our system, the judgment is not 
mere formal conclusion, but a reasoned 
pronouncement, that within the bonds of 
reason no defeated litigant may leave the 
Court, with the feeling that the Court has 
failed to consider his case. No doubt, 
the omission to make special mention of 
pieces of evidence or failure to refer in 
detail to the evidence on any particular 
aspect or issue do not lead to any pre- 
sumption that. the evidence has not been 
adequately or reasonably considered. But 
here, the appellate judgment does not 
show any real scrutiny of the evidence; 
for, if there had been such scrutiny, there 
would 'have been no reliance on at least 
on some of the documents. I am per- 
fectly conscious that the subordinate 
judiciary is hard pressed for time. I 
have also a feeling that in this case the 
Courts and Counsel have not had that co- 
operation from the parties or some of 
them at least as would have been expect- 
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ed. But all the same, it is imperative, 
that Courts below deal reasonably with 
facts and set out what the evidence con- 
sists of and how it proves or advances the 
case of one or the other of the parties 
The lower Appellate Court is the final 
Court of fact and its findings have been 
given a sanctity under Section 100, C P 
Code The responsibility of that Court is, 
therefore, all the greater. 

7. To take up the contention of the 
respondent that the learned Subordinate 
Judge does not find that the entire con- 
sideration for the sales had been paid by 
the appellant, there is something to be 
said for this The learned Subordinate 
Judge only states that it could be said 
that P W 2 had paid consideration for 
Exs A. 5 and A. 8 from the borrowings 
and by sale of the jewels of his wife 
There is no specific finding varying that 
of the trial Court that the exclusive sepa- 
rate funds of the first pl aintiff were not 
shown to have gone for the purchaser 
The District Mtinsif refers to the letters 
of the appellant to the second defendant 
for moneys and things In Ex. B 12, he 
writes to the second defendant to send 
money for going in for a further purchase 
from the Zammdar 

8. But even assuming in favour of the 
appellant that the entire consideration 
for the sales had been provided by the 
appellant, that may not be conclusive of 
the question. As it is, when it is not 
clearly made out that the consideration 
has wholly been provided by the father 
even assuming that the sons have not 
proved their contribution, the mere fact 
that a good part of the consideration is 
proved to have proceeded from the father 
cannot be decisive of the question. I 
have pointed out already that for the 
purchase under Ex. A. 5, proceeds from 
the acquisition of the ancestral house 
could have gone in. 

In this connection I may refer to the 
observations in Sitamma v Sitapati Rao, 
1937-2 Mad . LJ 606= (AIR 1938 Mad 8) 
After pointing out that the onus ties in 
the first instance on the person, who 
pleads that the transaction is benami, it 
is observed as follows — 

"The mere suspicion that the purchases 
might not have wholly been made with 
the lady’s money will certainly not 
suffice to establish that the purchases 
were benami, nor even the suspicion that 
moneys belonging to Jagannadha Rao, 
whether in a similar measure or a larger 
measure, must have also contributed to 
these purcnases. Even in cases where 
there is positive evidence that money had 
been contributed by the husband and not 
by the wile, that circumstance is not 
conclusive in favour of the benami cha- 
racter of the transaction, though it is an 
important criterion". 


In Ramnarain v. Md. Hadi, (18991 1LR 
26 Cal 227 (PC), the Fnvy Council held 
as follows— 

"The first court had attributed too 
much to the fact that the plaintiff had 
supplied the purchase money, an import- 
ant fact in most of the cases raising the 
question of benami, or not benami, but 
not the only test of ownership.’’ 

The source of consideration is only one 
of the tests and it cannot conclude the 
matter and in the present case the matter 
for enquiry is, whether the father a mem- 
ber of an undivided family when making 
the purchase decided to hold the pro- 
perty exclusively for himself or intended 
when acquiring the property to acquire 
for the family. If the acquisition by the 
father had been in his own name, and 
the consideration had proceeded from his 
personal funds then there will be little 
difficulty in holding in the absence of 
evidence of very clear intention to treat 
it as family property, that it is lus self- 
acquisition. But the properties have been 
purchased in the names of the sons and 
the motive pleaded for the benami pur- 
chase has not been accepted The Courts 
below are agreed in holding that it had 
been treated as the property of the family 
and was so looked upon by P. W 2 him- 
self. 

Correspondence produced clearly show 
that the property had been treated as 
property in which all the members of the 
family were interested and this is the 
basis on which the lower Appellate Court 
has rejected the appellant’s plea of be- 
nami and affirmed the decision of the trial 
Court Ex. B 12 is the letter dated 2-3- 
1956 by the appellant to his second son 
already referred to Herein he intimates 
his son. that he had purchased 26 acres 
of land at a very concessional rate and 
paid the full costs and the document had 
also been registered. 

(After discussing the facts his Lordship 
proceeded.) 

The learned Counsel for the second res- 
pondent submits that the Zamindar was 
parting with the Pannal lands which 
under the settlement proceedings have 
been given to him at heavy concession 
and he was obviously intending to bene- 
fit the family of V. O C, the father of 
the appellant and not the appellant alone 
It may well and properly be so Several 
other considerations, the status of the 
family and the position in which the 
several parties were placed, the fact that 
the second defendant to an extent was 
contributing for the expenses of the 
family, the manner of the acquisition, all, 
according to learned Counsel for the res- 
pondent, properly led to the conclusion 
that the acquisitions must have been for 
the family The ultimate conclusion on 
the question as I set out at the begin- 
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ning whether the lands were acquired by 
the appellant by himself benami in the 
names of his sons is a pure question of 
fact and this question has been concur- 
rently found against the appellant by 
both the Courts below. The Courts below 
on evidence which could sustain the find- 
ing, find that the acquisitions should have 
been for the benefit of the joint Hindu 
family consisting of the appellant and his 
sons. The appellant and the other mem- 
bers of the joint family, all have interest 
in the lands and the courts below find 
that the appellant has not made out his 
case of exclusive possession and enjoy- 
ment of the lands and that property. Once 
it is found that the lands have been ac- 
quired for the family, on an overall pic- 
ture of the case having regard to the fact 
that the sons were serving in different 
places, no' question of the appellant at- 
tempting to prove the benami character 
of the sales by his payment of kists or 
his management of the lands, can arise. 
These are normal happenings and modes 
of enjoyment in Hindu families. Even 
though the Courts below have in their 
judgments sacrificed a full and careful 
analysis of the case of the parties at the 
altar of brevity not always a steady one, 
the ultimate finding of fact is perfectly 
justified on the evidence on record. The 
failure of the Courts below to advert to 
and deal with the evidence, oral and 
documentary, as fully as they ought to 
have done in a case of this kind, has not 
affected the decision of the case on the 
merits. 

9. In the result the second appeal 
fails and is dismissed. Having regard to 
all the features of the case, I am not 
awarding any costs. No leave. 

GGM/D.V.C. Appeal dismissed. 


AIR 1969 MADRAS 257 (V 56 C 58) 
NATESAN, J. 

M. M. Valliammai Achi and others, Ap- 
pellants v. KN. PL. V. Ramanathan Chet- 
tiar and others, Respondents. 

Second Appeal No. 1749 of 1962, Memo- 
randa of objections and A. A. O. No. 43 
of 1963, D/- 30-11-1967, against order of 
Dist. J., Tiruchirapalli, D/- 9-7-1962. 

(A) Civil P. C. (1908), S. 100 — Find- 
ing of fact — Finding as to non-reconsti- 
tution of firm after its dissolution is one 
of fact — Partnership Act (1932), Ss. 6, 
39. 

The finding that there was no re-con- 
stitution of the firm which got dissolved 
with the death of one of the partners and 
the finding that there was no settlement 
of accounts of the firm at any time are 
findings of fact which are unimpeachable 

LL/AM/F847/68 

1969 Mad./17 VH G— 30 


(Natesan J.) [Prs. 8-9] Mad. 257 
In second appeal. (Para 5) 

(B) Evidence Act (1872), Ss. 17 and 18 

— Entries in partnership boohs are prima 
facie evidence against each of them. 

While entries made by one partner 
without the knowledge of the other would 
not prejudice the latter as between him- 
self and his co-owners, as regards part- 
nership books these being accessible to 
all the partners and being kept under the 
surveillance of them all, they are prima 
facie evidence against each of them and 
therefore also for any of them against the 
others. (Para 5) 

(C) Partnership Act (1932), S. 47 — 
Surviving partners of dissolved firm can 
sell assets of firm in the course of wind- 
ing up. 

The surviving partners in the course 
of winding up can sell the assets (immo- 
vable properties^ of the firm. Section 47 
of the Partnership Act continues the au- 
thority of partners for the purpose of 
winding up, and the authority of a part- 
ner under that section to do all things 
necessary for the purpose of winding up 
the affairs of the firm also includes the 
right to sell the partnership property. 

(Para 6-A) 

(D) Partnership Act (1932), Ss. 46, 48 — 
Lien of partner’s representative on assets 
of partnership after dissolution is on sur- 
plus of assets — Suit by legal representa- 
tive of deceased partner for share in 
assets of partnership is governed by Arti- 
cle 106, Limitation Act — Trusts Act 
(1882), S. 88 — Limitation Act (1908), 
Article 106 — Contract Act (1872), S. 171 

— Limitation Act (1963), Article 5. 

A partner’s or his representative’s lien 
with reference to partnership assets is 
on the surplus of the assets of the firm 
and not on any particular item of pro- 
perty belonging to the partnership. 9 n 
the dissolution of a firm, all the properties 
belonging to the partnership have to be 
sold and the sale proceeds, after discharg- ' 
ing all the partnership debt-liabilities, have 
to be divided among the partners accord- 
ing to their respective shares, and this is 
the general rule. The lien of a 
partner is not one on any speci- 
fic assets of the partnership exist- 
ing on the death of a partner such 
as would fetter its conversion into money. 
The right of a representative of a partner 
is really a claim against the surplus as- 
sets on realisation • — whether the surplus 
assets consist entirely of the proceeds of 
realisation or whether they include some 
specific items of property which existed 
on the death of the partner. The proper 
remedy of a partner in the circumstan- 
ces is to have accounts taken to ascertain 
his share and if the right to sue for ac- 
counts is barred by limitation, the part- 
ner cannot sue any partner in possession 
of the assets for a share therein. If after 
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taking accounts and discharging the 
mutual rights and obligations of the part- 
ners or their representatives an asset 
which has been forgotten or treated as 
valueless afterwards falls in, that asset 
no doubt will be divided between the 
partners or their representatives in pro- 
portion to their shares in the partnership, 
AIR 1922 PC 115 & AIR 1054 Mad 1101 
(FBI. Bel. on. (Para 8) 

The character of any particular asset 
of the partnership, has little to do in as- 
certaining the share to which a partner 
or his representative may be entitled in 
the property of the firm on dissolution. 
AIR 1966 SC 1300 & (1902) ILR 25 Mad 
149 & AIR 1926 Mad 1040, ReL on. (1911) 
11 Ind Cas 288 & AIR 1929 Sind 182 & 
(1908) ILR 30 All 279. Ret (Para 8) 


A smt for division of immoveable pro- 
perty forming part of partnership assets 
after the dissolution of partnership is 
governed by Article 106 of the Limita- 
tion Act (1908). (1911) 11 IC 288. ReL 

(Para 8) 

In this respect there Is no distinction 
between a suit by partner or legal rcore- 
eentative of a deceased partner. The right 
declared under Section 46 of the Partner- 
ship Act enures both to the partner of 
a dissolved firm and his representatives. 
A suit by the heirs or legal representa- 
tives of a deceased partner for accounts 
and a 6hare of profit and assets would be 
governed by Article 106 of the Limi tation 
Act (1908), and time would commence to 
run from the date of death of the part- 
ner on which date the partnership must 
be deemed to be dissolved in the absence 
of any agreement for taking in. the legal 
representatives of the deceased partner as 
Partners. AIR 1923 PC 136 & (1902) ILR 
25 Mad 26. Rel on. (Paras 9.10) 

The fiduciary relationship between the 
surviving partners and representatives of 
a deceased partner as regards his inte- 
rest in the partnership property which 
gets statutory recognition under Sec. 88 
of the Trusts Act does not alter the 
nature of the suit as one filed under Arti- 
cle 106 of the limitation Act, if for as- 
certaining the profits of the dissolved 
partnership an account has to be taken or 
rendition of accounts by the partners is 
called for. Article 106 of the Limitation 
Act governs a smt by a representative ot 
a deceased partner against the surviving 
partners who hold the assets In a fidu- 
ciary capacity. AIR 1964 All 53, ReL on* 
(1941) 45 Cal W 1065. Dish; Am 1954 
Puni 278 & Am 1958 Andh Pra 48, Rel 
(Para 91 

Cases Referred* Chronological Paras 
(1966) Am 1966 SC 1300 (V 53)= 

(1966) 2 Mad LJ 60 (SC). Nara- 
yanappa v. Bhaskara Krishnappa 8 
(1964) Am 1964 All 53 (V 51). 

Go pi Nath v. S*tish Chandra D 


(1958) Am 1958 Andh Pra 48 
(V 45)=ILR (1957) Andh Pra 686, 
Peeran Sahib v. Jamaluddm Saheb 10 
(1954) Am 1954 Mad 1101 (V 41)= 

(1954) 2 Mad LJ 689 (FB), Raj- 
gopala Chettiar v. Palani Chettiax 8 
(1954) Am 1954 Pun) 278 (V 41)= 

ILR (1955) Pun) 426, Nagaranjan 
v. Robert Hotz 10 

(1941) 45 Cal WN 1065. Nilmadhab 
Nandi v. Nlrada Sundari Dad 10 

(1929) Am 1929 Sind 182 (V 16)= 

24 Sind LR 81. Ismail v. TayabaRf 8 
(1926) Am 1926 Mad 1040 (V 13)= 

ILR 49 Mad 738, Venkata Ratnam 
v. Subba Rao 8 

(1923) Am 1923 PC 136 (V 10)= 

ILR 4 Lah 350, Mussanunat Jatti 
v. Banwarilal 9, 10 

(1922) Am 1922 PC 115 (V 9)= 

ILR 45 Mad 378, Gopala Chetty 
v. Vijaya Raghavachariar 4, B 

(1911) 11 Ind Cas 288, Gobardhan v. 

Ganesh Lai 8 

(1908) ILR 30 All 279=5 All U 
278, Nlaz Ahmad v. Abdul Hamid 8 
(1902) ILR 25 Mad 26, Ahinsa Bibi 
v. Abdul Kader Saheb 9, 10 

(1902) ILR 25 Mad 149=11 Mad LJ 
353. Sundarsanam v. Narasimhulu 8 
K. S. Desikan. N. Srivatsamani and K. 
Raman, for Appellants; R. Gopalaswami 
Iyengar. M. Srimvasan and K. N. Bala- 
subramanian. for Respondents. 

JUDGMENT: — The above second ap- 
peal arises out of a suit for partnership 
accounts and a half share in the immo- 
vable properties described in the plaint 
schedule. The defendants who opposed 
the action having succeeded in the trial 
Court but failed with respect to the im- 
movable properties on appeal, have pre- 
ferred the second appeal. 

One Valllappa Chettiar, father of the 
plaintiffs, Kuppan Chettiar, father of the 
12th defendant, and Meyyappa Chettiar, 
the deceased husband of the 1st defen- 
dant and father ot defendants 2 to 11, 
were doing money lending business from 
11-11-1921 in Perambalur under the r BTns 
and style of *FL. M. Valllappa Chettiar*. 
Valliappa Chettiar was entitled to a half 
share and the other two partners, Kuppan 
Chettiar and Meyyappa Chettiar. were 
each entitled to a quarter share. The 
suit properties were acquired for the 
moneys due to the partnership under Ex. 
A-3 in 1924 and formed assets of the part- 
nership. To this extent the facts were 
admitted. 

Valllappa Chettiar died fa March 1933 
and Kuppan Chettiar, fa 2947. According 
to the plaintiffs who are joined fa their 
case by the 12th defendant fa the action, 
on the death of Valllappa Chettiar. the 
partnership was reconstituted, the plaintiff 
taking the place of the father Valliappa 
Chettiar. Similarly on the death of Kup- 
pan Chettiar fa 1947. the partnership was 
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again re-constituted, the 12th defendant 
stepping into the place of his father. The 
suit for accounts of the partnership was 
instituted by the plaintiffs in June 1959, 
within three years after the death o f 
Meyyappa Chettiar in December 1956. It 
Is the further case of the plaintiffs and 
the 12th defendant, that on re-constitu- 
tion of the firm after the death of Valli- 
appa Chettiar, the suit immoveable pro- 
perties were withdrawn from the" part- 
nership and agreed to be enjoyed by the 
plaintiffs and the two surviving partners 
as co-owners. On this basis a share in 
the suit properties was claimed and ren- 
dition of accounts of the dissolved part- 
nership was also prayed for, 

2, The first defendant and her chil- 
dren, defendants 2 to 11, denied re-consti- 
tution of the partnership and withdrawal 
of the suit properties from the partner- 
ship. It was said in defence that on the 
dissolution, the partnership was wound 
up by the surviving partners and in dis- 
charge of the debt due to one Muthura- 
man Chettiar the suit properties were 
6old on 1-2-1935 for a consideration of- 
Rs. 4,000/-. Muthuraman Chettiar owed 
a sum of Rs. 3,500/- to his sister, the first 
defendant, towards her Stridfcana ac- 
cording to the family custom, and this 
amount had been deposited with the 
firm. Subsequently Muthuraman Chettiar 
sold the properties by his power of attor- 
ney agent who was none other than 
Meyyappa Chettiar to the first defendant 
under Ex. B-6 on 17-4-1950. The 13th 
defendant in the suit, a contesting defen- 
dant, purchased the properties from the 
first defendant under Ex. B-7 on 10-11- 
1958 for a consideration of Rs. 10,500/-. 
The contesting defendants repudiated the 
case of the plaintiffs that the deposit, sale 
and subsequent transactions were all 
sham and nominal. Maintaining the vali- 
dity of the sale and its binding nature, 
It was also pointed out that the suit was 
barred by limitation. The further case of 
the contesting defendants was that the 
partnership was dissolved on the death of 
tValliappa Chettiar, that there was- no re- 
constitution, and that the accounts of the 
partnership were settled in December 
1933. The sale having been effected in 
1935, it is said that there was also adverse 
possession with reference to the suit pro- 
perties. 

3. The learned Subordinate Judge, 
Tiruchirapalli, accepted the defence put 
forward. He found that the suit partner- 
ship firm which was dissolved in March 
1933 was not re-constituted and continu- 
ed. He held that the sale under Ex. B-9 
was a valid document binding on the 
partnership having been for a debt due 
by the partnership to the vendee. The 
subsequent transfer in favour of the 1st 
defendant was also held to be justified 
and proper. The sale in favour of the 


13th defendant was found to be fully sup- 
ported by consideration. The claim of the 
plain tife that the suit properties wore 
withdrawn from the partnership was 
found against and it was held that the 
properties had been sold in the course of 
winding up of the business. The plea of 
adverse^ possession and enjoyment of the 
properties by the vendees under Exs. 
B-6, B-9 and B-7 was upheld, finding that 
the claim for accounts was barred, the 
suit for a share of the assets of the firm 
was held barred by limitation under Arti- 
cle 106 of the Limitation Act. In the cir- 
cumstances, the suit was dismissed in its 
entirety. 

. 4. There was an appeal by the plain- 
tiffs, as also Memo of Cross-objections by 
the 12th defendant who paid court-fee 
claiming his l/4th share in the suit pro- 
perties. 

With reference to the case of the plain- 
tiffs and the 12th defendant as to re-con- 
stitution of the partnership and their 
claim that accounts of the partnership 
were not settled, the learned District 
Judge set before himself the following 
four points for consideration: 

"1. Whether after the death of the 
plaintiffs’ father, the partnership was re- 
constituted composing of plaintiffs, Mey- 
yappa Chettiar and Kuppan Chettiar as 
partners? 

2. Whether, after the death of Kup- 
pan Chettiar, the partnership was again 
re-constituted composing of the plaintiffs, 
Meyyappa Chettiar and the 12th defen- 
dant as partners? 

3. Whether the accounts of the partner- 
ship were settled on 18-12-1933 as con- 
tended by the 1st defendant? and 

4. Whether the claim for accounting is 
In time, if there was no re-constitution 
of the partnership as alleged by the 
plaintiffs?” 

On these four points the learned Dist- 
rict Judge, on an evaluation of the evi- 
dence, held that the partnership stood dis- 
solved in March 1933 on the death of 
Valliappa Chettiar that it was not re-con- 
stituted either in 1933-34 or 1947, and 
that the accounts of the dissolved part- 
nership were not settled at any time. 

On the question of limitation, he found 
that under Article 106 of the Limitation 
Act the suit for accounts of the dissolv- 
ed partnership filed more than 12 years 
after dissolution was barred by limita- 
tion. It was not found that the suit pro- 
perties had been withdrawn from the 
partnership. 

He disagreed with the finding of the 
learned Subordinate Judge as to the vali- 
dity of the sale of the suit properties. He 
held that the alleged deposit with the 
firm by Muthuraman Chettiar was not 
true, and that the sale under Ex. B-9 was 
not bona fide but was a fraudulent trans- 
action to defeat the rights of the other 
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co-owners The plea of adverse possession 
set up by the contesting defendants was 
found against 

On the auestion of limitation as re- 
gards a share m properties the learned 
District Judge was of the view that 
though as pointed out by the Judicial 
Committee in Gopala Chetty v Vijaya 
Raghavachanar, ILR 45 Mad 378— (AIR 
1922 PC 115) if the remedy for accounts 
is barred a suit for a share of the assets 
is also barred, different considerations 
would arise as regards the claim for par- 
tition of immoveable properties that be- 
longed to a dissolved partnership In the 
learned District Judge’s view, with refer- 
ence to immoveable properties the sur- 
viving partners and legal representatives 
of a deceased partner become co-owners 
on dissolution and that therefore there 
could be no question of limitation in the 
present case reality of the sale having 
been found against In this view, the 
appeal was allowed with reference to the 
claim for share in the immoveable pro- 
perties The plaintiffs were held entitled 
to a half share, and the 12th defendant 
to a quarter share. Mesne profits for six 
years prior to the suit were decreed m 
favour of the plaintiffs The 12th defen- 
dant was awarded only future mesne pro- 
fits The 13th defendant was given the 
remaining l/4th in the properties 
The 12th defendant subsequently ap- 
plied to the District Judge for review of 
the judgment and decree praying for past 
mesne profits also and against the order 
allowing the review the contesting defen- 
dants have preferred C M. A. No 43 of 
19G3 In the second appeal the contest- 
ing defendants question the correctness 
of the decision of the lower Appellate 
Court and attack particularly its view on 
the question of limitation that there is a 
distinction between immoveable proper- 
ties and other assets of the dissolved 
’partnership Thft plaiatiffa have -preler- 
red memo of cross-objections from the 
rejection of their claim to accounts. The 
12th defendant has also preferred memo 
of cross-objections, but that relates to 
the past mesne profits which he has once 
been able to secure by way of review. 

, 5. The fin di n g that there was no re- 
constitution of the firm which got dissolv- 
ed with the death of Valliappa Chettiar 
in March 1933 and the finding that there 
was no settlement of accounts of the firm 
at any time are findings of fact which as 
.'they stand are unimpeachable In second 
'appeal Quite properly, counsel for the 
respondents does not canvass the correct- 
ness of these findings before me in sup- 
port of the decree J 

6. The appellants In second appeal 
however attack the finding as to the In- 
validity of the sale evidenced by Ex. B-9 
It was submitted that certain essential 
features which the learned District Judge 


himself had noticed while considering the 
other aspects of the case have been ignor- 
ed by the learned District Judge on this 
part of the case It was also urged that 
the burden has been wrongly thrown on 
the contesting defendants to establish the 
truth and validity of the sale 
The learned District Judge finds aga in st 
the truth of the deposit of R3 3,500/-. 
There is an entry hi the books of account 
of the firm made on 26-8-1932 reciting 
that according to a letter a sum ol 
Rs 3,500/- was deposited by Muthuraman 
Chettiar. The learned District Judge 
finds that this entry was made behind the 
back of Valliappa Chettiar after he fell 
ill. It is submitted for the appellants that 
the entry was admittedly found in the ac- 
count book of the partnership. About the 
tune Valliappa Chettiar died, the first 
p laintiff (his son) was about 24 years old. 
It is the a dmis sion of P. Ws. 1 and 3 that 
the first plaintiff after the death of Valli- 
appa Chettiar handed over the account 
books of the suit partnership, Exs B-l 
and B-2. to Meyyappa Chettiar, the first 
defendant’s husband There is evidence 
that the first plaintiff after the death of 
his father conveyed certain properties 
belonging to the suit partnership to one 
Kasthuri Naidu and for recovery of the 
properties the surviving partners had to 
institute a suit which was ultimately 
compromised. The learned District Judge 
notices that misunderstandings arose be- 
tween the plaintiffs on the one hand and 
the surviving partners on the other soon 
after the death of the plaintiff’s father. 
The first plaintiff had claimed exclusive 
title to the partnership in denial of the 
shares of Kuppan Chettiar and Meyyap- 
pan Chettiar The slut O S. No 362 of 
1935 ended only In December 1935 It 
Is long prior to this that the sale in 
favour of Muthuraman Chettiar had taken 
place in February 1935 For coming to 
the conclusion that re-constitution of the 
partnership pleaded by the plaintiffs was 
untrue, the learned District Judge observ- 
ed. 

"It is the categorical admission of the 
two plaintiffs in their evidence that they 
were in great financial strain ever since 
the death of their father But curiously 
at no tune in the course of about a quar- 
ter of century they made any demand for 
payment of their share of the income ” 

The learned District Judge also conclu- 
des that the partnership did not appear 
to hare been run on profitable lines and 
that was perhaps the reason whv neither 
the p la i n ti ff s nor the 12th defendant took 
any step to get the accounts settled and 
to take their shares It Is in this back- 
ground that learned Counsel for the ap- 
pellants submits that the reasoning of the 
learned Subordinate Judge for upholding 
the truth of the deposit and the sale that 
followed must be considered. 
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The learned District Judge would not 
accept the entry in the partnership ac- 
count book, remarking that about six 
months prior to his death Valliappa Chet- 
tiar who was in management of the part- 
nership left Perambalur and the entry 
must have been made behind his back. It 
is remarked by the learned District Judge 
that the contesting defendants have not 
examined Seliamuthu Goundan to prove 
the truth about the deposit. Seliamuthu 
Goundan was the Kariasthan of the firm. 
It was conceded by P. W. 2 that the entry 
regarding the deposit of Rs. 3,500/- was 
in the handwriting of this Seliamuthu 
Goundan. It is submitted that in the pre- 
sent case none of the partners were alive 
and all the opposing parties' were legal 
representatives of the deceased partners. 
While entries made by one partner with- 
out the knowledge of the other would not 
prejudice the latter as between himself 
and his co-owners, it has been repeatedly 
pointed out that as regards partnership 
books these being accessible to all the 
partners and being kept under the sur- 
veillance of them all, they are prima facie 
evidence against each of them and there- 
fore also for any of them against the 
others. The failure of the learned Dist- 
rict Judge to bear in mind these special 
features of this case, it is submitted, 
vitiates his findings. The submission is 
not without force; but in the view I take 
on the question of limitation, it is un- 
necessary to examine the matter further. 

6-A. On the findings as they stand the 
partnership in question was dissolved in 
March 1933 with the death of Valliappa 
Chettiar. There was no settlement of ac- 
counts. The suit immoveable properties 
were not separated from the assets of the 
partnership by any agreement between 
the partners. The sale of the suit pro- 
perties was not a bona fide one but a 
fraudulent transaction. The learned Dis- 
trict Judge would go further and hold 
that even if the deposit alleged by the 
contesting defendants was conceded, Mey- 
yappa Chettiar was not competent to sell 
away the shares of the plaintiffs and 
Kuppan Chettiar. This may not be a cor- 
rect proposition of law, as the surviving 
partners in the course of winding up can 
sell the assets of the firm. Section 47 of 
the Indian Partnership Act continues the 
authority of partners for the purpose of 
winding up, and the authority of a part- 
ner under that section to do all things 
necessary for the purpose of winding up 
the affairs of the firm also includes the 
rights to sell the partnership property. 
The suit for accounts of the dissolved 
partnership is hopelessly barred by limi- 
tation and this is not a case where any 
Haim is made or can be sustained as for 
profits earned by the utilisation of the 
deceased partner’s interest in a business 
continued after his death. The only ques- 


tion for consideration is whether the fact 
that the suit properties, though assets of 
the dissolved firm, are immovable pro- 
perties, _ makes a difference and entitles 
the plaintiffs to their share in the proper- 
ties, 

7. Learned Counsel for the appellants 
submits that the distinction which the 
learned District Judge has made that dif- 
ferent considerations arise as regards the 
claim for partition of immovable proper- 
ties of a dissolved firm is wholly unten- 
able and opposed to law. Learned Coun- 
sel points out that the question, as it 
stands to say, is beyond the pale of foren- 
sic controversy. If a suit for accounts is 
barred, equally a suit for a share in the 
properties of a dissolved firm ■ — be they 
immoveable or other properties, is barred. 
It is urged that the partnership law makes 
no distinction in the matter of taking 
of accounts on dissolution between Immo- 
veable properties and other properties. 

8. It is now settled law that a part- 
ner’s or his representative’s lien with 
reference to partnership assets is on the 
surplus of the assets of the firm and not 
on any particular item of property be- 
longing to the partnership. On the disso- 
lution of a firm, all the properties be- 
longing to the partnership have to be sold 
and the sale proceeds after discharging 
all the partnership debts liabilities, have 
to be divided among the partners accord- 
ing to their respective shares, and this is 
the general rule. The lien of a partner is 
not one on any specific assets of the 
partnership existing on the death of a 
partner such as would fetter its conver- 
sion into money. The right of a repre- 
sentative of a partner is really a claim 
against the surplus assets on realisation — 
whether the surplus assets consist entire- 
ly of the proceeds of realisation or whe- 
ther they include some specific items of 
property which existed on the death of 
the partner. The proper remedy of a 
partner in the circumstances is to have 
accounts taken to ascertain his share and 
if the right to sue for accounts 
is barred by limitation, the part- 
ner cannot sue any. partner in posses- 
sion of the assets for a share therein. If 
after taking accounts and discharging the 
mutual rights and obligations of the part- 
ners or their representatives an asset 
which has been forgotten or treated as 
valueless afterwards falls in, that asset 
no doubt will be divided between the 
partners or their representatives in pro- 
portion to their shares in the partnership. 

The head-note in ILR 45 Mad 378= 
(AIR 1922 PC 115), the leading case on 
the subject, which succinctly states the 
principle, runs thus: 

"If a partnership has been dissolved 
and accounts have been wound up, the 
mutual rights and obligations of the part- 
ners therein being discharged, and an 
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asset which has been forgotten or treated 
as valueless afterwards falls in. it ought 
to be divided between the partners in 
proportion to their shares in the partner- 
ship But if no account has been taken, 
the proper remedy of a partner in res- 
pect of an asset so received is to have an 
account taken: if his right to sue for an 
account is barred by limitation, he can- 
not sue the partner who has received the 
asset for a share of it.” 

I may here refer to the decision of a Full 
Bench of this Court in Rajagopala Chet- 
tiar v Falani Chettiar, (1954) 2 Mad U 
689= (AIR 1954 Mad 1101) (FB) where the 
question arose whether a suit for contri- 
bution by a partner who had paid more 
than his share of a decree jointly and 
severally passed against the partners 
would he, if a suit for accounts of the 
partnership itself had become barred. 
Pointing out that there was no difference 
in principle between a plaintiffs claim to 
a share of the assets and a suit for con- 
tribution towards the liabilities discharged 
by the plaintiff in excess of his share, it 
was held that in the case of dissolved 
partnership the only right of a partner 
was to have the accounts taken and if 
that right was barred by the law of limi- 
tation he could have no right to claim any 
sum which would be an item in such a 
suit for accounts. 

If this rule Is applied, and that was so 
done by the trial Court there is no ques- 
tion that the present claim for a share in 
the suit immoveable properties is barred 
by limitation. The suit properties are 
admittedly assets of the partnership and 
there has been no settlement of accounts 
whatsoever. They are not assets which 
have been realised subsequent to the 
taking of accounts. Their Lordships of 
the Judicial Committee In ILR 45 Mad 
378 at pp 390 and 394= (AIR 1922 PC 
115 at pp. 119 and 120). observed. 

"If on the other hand no accounts have 
been taken and there Is no constat that 
the partners have squared up. then the 
proper remedy when such an item fails 
In is to have the accounts of the part- 
nership taken; and if it i3 too late to have 
recourse to that remedy, then it Is also 
too late to claim a share In an item as 
part of the partnership assets, and the 
plaintiff does not prove, and cannot prove 
that upon the due taking of the accounts 
he would be entitled to that share." 

In the present case the plaintiffs seek 
to prove that these items of assets are 
available for division between the part- 
ners. Their Lordships In the case above 
cited also observed: 

"The very items for which the respon- 
dent is now suing were actually items 
which would have come into the account 
on his claim against the appellants for a 
partnership account In the suit in which 
he faffed.” 


That would have been so in the present 
case also The reason for this rule stated 
by the Judicial Committee is that it 
might well be the case that one of the 
reasons why no final balancing of ac- 
counts took place was that A owed the 
partnership so much money that it was 
anticipated that B would hereafter re- 
ceive a particular item which would ope- 
rate substantially to balance the claim. 

In the present case a share In the Items 
is claimed a quarter century after the 
death of a partner. The plaintiffs were 
adult representatives of the deceased 
partner at the death and disputes about 
assets of the partnership had even then 
been raised in a manner. The properties 
bad been dealt with by a surviving part- 
ner as in the course of winding up — ig- 
noring for the moment the finding in that 
regard. One of the surviving partners 
died 12 years thereafter. In spite of this 
lapse of time, no share was claimed in 
the properties. The accounts do show a 
credit in favour of one Muthuraman 
Chettiar to whom the property was con- 
veyed. The contesting defendants ac- 
cording to the Court below have not esta- 
blished the truth and validity of the 
same. It cannot be said what the find- 
ing would have been if accounts had 
been taken and balanced shortly after the 
dissolution, when two of the partners 
were alive. The silence for nearly quar- 
ter of a century 13 therefore significant 

Learned Counsel for the plaintiffs, Mr. 
R Gopalaswami Alyangar, did not seek 
to sustain before me the distinction the 
learned District Judge has made between 
immoveable assets and other assets of a 
dissolved firm, as he cannot in view of 
the well established legal proposition. 

In English Law where the distinction 
Is between real and personal property 
the position is stated thus in Lindley on 
Partnership. 12th Edition, at page 378: 

"From the principle that a share of a 
partner is nothing more than his propor- 
tion of the partnership assets after they 
have been turned into money and applied 
In liquidation of the partnership debts. It 
necessarily follows that in equity, a share 
in a partnership whether Its property con- 
sists of land or qot, must, as between the 
real and personal representatives of a 
deceased partner, be deemed to be per- 
sonal and not real estate, unless indeed 
such conversion is inconsistent with the 
agreement between the parties." 

The Supreme Court auatea this passage 
with approval In Narayanappa v. Bhas- 
kara Krishnappa, AIR 1966 SC 1300 at p. 
1303, where the Court had to consider 
whether a document evidencing relin- 
quishment of interest of the partners in 
partnership assets which consisted also of 
Immoveables was compulsorily regis- 
trable under Section 17 (1) of the Regis- 
tration Act. Their Lordships of the 
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Supreme Court held that the interest of 
the partners in partnership assets was 
moveable property, and that the docu- 
ment evidencing relinquishment of that 
interest was not compulsorily registrable. 
After referring to the relevant section of 
the Partnership Act it is observed; 

“From a perusal of these provisions it 
would be abundantly clear that whatever 
may be the character of the property which 
is brought in by the partners when the 
partnership is formed or which may be 
acquired in the course of the business of 
the partnership it becomes the pioperty 
of the firm and what a partner is entitl- 
ed to is his share of profits, if any, ac- 
cruing to the partnership from the rea- 
lisation of this property, and upon disso- 
lution of the partnership to a share in 
the money representing the value of the 
property.” 

Quoting from Lindley it is said; 

"What is meant by the share of a part- 
ner is his proportion of the partnership 
assets after they have been all realised 
and converted into money, and all the 
partnership debts and liabilities have been 
paid and discharged. This it is, and this 
only which on the death of a partner 
passes to his representatives, or to a lega- 
tee of his share and winch on his 

bankruptcy passes to his trustee.” 

Clearly the above extracts indubitably 
establish that the character of any parti- 
cular asset of the partnership, has little 
to do in ascertaining the share to which 
a partner or his representative may be 
entitled in the property of the firm on 
dissolution. There is a direct decision of 
this Court on this question in Sundarsa- 
nam Maistri v. Narasimhulu Maistri, 
(1902) ILR 25 Mad 149 at pp. 165, 166 
where it is said: 

“It was further contended by the 
learned Advocate-General that the three 
years’ period of limitation prescribed by 
Article 106 would be inapplicable to 
houses and lands purchased by the first 
defendant from the profits of the partner- 
ship. This contention would certainly 
hold good if it had been __ alleged and 
proved that, from time to time, portions 
of the assets of the partnership were, by 
the agreement of the partners, withdrawn 
from the partnership and converted into 
land or house to he owned by the part- 
ners as co-owners 

If the plaintiffs suit on the footing of 
partnership were sustainable, and the 
same be not barred by limitation, the 
remedy he would be entitled to in this 
suit would be, not to a decree for parti- 
tion of partnership properties, but to an 
order for winding up the business . of the 
partnership by sale of its effects, includ- 
ing lands and houses, providing for the 
payment of its debts, if any, distributing 
the surplus of the sale proceeds accord- 


ing to the shares of the plaintiff and first 
defendant respectively.” 

In that- case the plaintiff sued for a 
share in the partnership which admitted- 
ly was possessed of immoveable proper- 
ty. It was argued that in respect of im- 
moveable property the suit would be in 
time, although as a' suit for dissolution of 
partnership it was barred by limitation. 
It was held that the only suit which 
could he brought was for winding up of 
the. partnership business and for distri- 
bution of. the properties and not a suit 
for partition of the partnership proper- 
ties. On that basis the suit was held 
barred by limitation. This decision and 
Venkata Ratnam v. Subba Rao. ILR 49 
Mad 738= (AIR 1926 Mad 1040) which 
relied on it, find approval by the Supreme 
Court in AIR 1966 SC 1300 at pp. 1303 
and 1304. Reference may also be made 
to Gobardhan v. Ganesh Lai, (1911) 11 
Ind Cas 288 where it was held that a suit 
for division of immoveable property 
forming part of partnership assets after 
the dissolution of partnership is govern- 
ed by Article 106 of the Limitation Act. 
The decision in Ismail v. Tayaballi, AIR 
1929 Sind 182 which has followed Sundar- 
eanam Maistri v. Narasimhulu Maistri, 
(1902) ILR 25 Mad 149 and the one in 
Niaz Ahmad v. Abdul Hamid. (1908) ILK 
30 All 279 may also be cited here. 

9. The stand taken by the appellants 
on the question of limitation thus being 
Impregnable, learned Counsel for the 
plaintiffs, Mr. R. Gopalaswaxni Aiyengac 
would submit that Article 106 of the 
Limitation Act had no application to a 
suit by the legal representatives cf a de- 
ceased partner. 

Learned Counsel submitted that the 
Surviving partners stood in a fiduciary 
capacity in relation to the representatives 
of a deceased partner, and that the right 
of the representatives being only to the 
deceased partner’s share in the surplus 
assets, limitation would not run against 
them till accounts have been taken and 
surplus ascertained or accounting was 
demanded and refused even if no steps 
were taken to settle the accounts for de- 
cades rather a startling submission hav- 
ing regard to the catena of decisions on 
the question. 

On the findings of the Courts below 
Section 37 of the Partnership Act has no 
application whatsoever. The assets of the 
old partnership were not embarked upoD 
by the surviving partners in new part- 
nerships in succession for the cause of 
action to arise on the death of Meyyappa 
Chettiar in 1956. The right declared 
under Section 46 of the Partnership Act 
enures both to the partner of a dissolved 
firm and his representatives. The ques- 
tion' has been decided by the Judicial 
Committee even in 1923 in Mussammat 
Jatti v. Banwari Lab ILR 4 Lah 350— 
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(AIR 1923 PC 136) It is suffidenl to set 
out the head-note 

"When a member of a partnership nrm 
dies there is a dissolution of the firm and 
his widow is barred by the Indian Limi- 
tation Act. 1908. Sch. I Article 106. from 
suing for an account more than three 
years after his death, in the absence of 
proof of an agreement whereby she be- 
came a partner in his place- the fact that 
the deceased partner’s share continued to 
be dealt with in the partnership books is 
no evidence of such an agreement” 

In the present case the plaintiffs and the 
12th defendant have failed in their case 
that by a subsequent agreement the part- 
nership was continued with the represen- 
tatives of the deceased partners # The 
suit must therefore have been instituted 
within three years after the death of 
Valliappa Chettiar m 1933 But the suit 
was instituted only in 1959 
Even earlier this Court applied the 
three year period of limitation to a suit 
by representatives of a deceased partner 
in Ahinsa Bibi v Abdul Kader Saheb, 
(1902) ILR 25 Mad 26 Article 106 of the 
Limitation Act of 1877 which came up 
for consideration in that case corresponds 
to Article 106 of the Limitation Act, 1908, 
applicable to the present case. In that 
case five persons commenced partnership 
and one of them died in 1890 No ac- 
counts were taken, nor were the repre- 
sentatives of the deceased partner taken 
into the partnership The surviving part- 
ners continued to carry on the business 
and in 1891 one of the surviving partners 
died Even then no accounts were taken, 
nor were the representatives of the 
second deceased partner taken into the 
partnership The other surviving part- 
ners continued the business. In 1898 the 
legal representatives of the second de- 
ceased partner instituted a suit against 
the surviving partners and the represen- 
tatives of the other deceased partner for 
an account and for a share of the profits 
of the partnership which was formed in 
1890. on the death of the predecessor of 
the plaintiffs. The third plaintiff to the 
suit was a minor at the death of the part- 
ner in 1891 and on the date of the suit 

On the question of limitation raised, 
this Court held that the suit by the re- 
presentatives of the partner who died in 
1891 was really one for an account and a 
share of the profits of the partnership 
which was dissolved by the death in 1891, 
and that the Article applicable was Arti- 
cle 106 of the Limitation Act However 
the bar of limitation in that case was 
saved by the application of sections 7 and 
8 of the Limitation Act as the third plain- 
tiff was a minor when the cause of action 
arose and continued to be a minor when 
the suit was filed. 

In Gopi Nath v. Satlsh C h a n dra, AIR 
1964 All 53 it Is pointed out that the fidu- 


ciary relationship between the surviving 
Partners and representatives of a deceased 
partner as regards his interest in the 
partnership property which gets statu- 
tory recognition under Section 88 of the 
Trusts Act does not alter the nature of 
the suit as one filed under Article 106 of 
the Limitation Act, if for ascertai ni ng the 
profits of the dissolved partnership an ac- 
count has to be taken or rendition of 
accounts by the partners is called for. It 
is held in that case that Article 106 of the 
limitation Act governs a suit by a repre- 
sentative of a deceased partner against 
the surviving partners who hold the as- 
sets m a fiduciary capacity. 

10, For the respondent the decision in 
Nilmadhab Nandi v Nirada Sundan Dasi, 
(1941) 45 Cal WN 1065 at p. 1066 was 
cited and the following passage therein 
was relied upon: 

"A suit brought on the death of a part- 
ner by his legal representatives for ac- 
counts of the partnership business since 
such partner’s death, is not governed by 
Article 106 of the Limitation Act, inas- 
much as the right of the legal represen- 
tative is not to a share of the profits of a 
dissolved partnership within the meaning 
of Article 106, Limitation Act, but is a 
right accruing to him by the subsequent 
dealings with the assets belonging to the 
deceased partner” 

The principle enunciated above can 
have no application to the facts of the 
Present case The reference was to a case 
where the business was continued and 
profits were being made by the use of 
the assets of the deceased partner in the 
dissolved partnership The distinction Is 
pointed out in Nagaranjan v Robert Hotz, 
AIR 1954 PunJ 278 where (1902) ILR 25 
Mad 26 is referred to and relied on. In 
that case it was held that a suit for ren- 
dition of accounts by the legal represen- 
tative of the deceased partner for the 
Period between the coming into force of 
the partnership and its dissolution by the 
deatii of the partner was governed by 
Article 106, the suit being clearly one for 
rendition of partnership accounts But 
it was said that a suit for rendition of 
accounts by the legal representatives of 
a deceased partner for the period after 
the death and dissolution of the partner- 
ship was not governed by Article 106, as 
the cause of action continued from day to 
day as long as the business was continued 
and the firm made profits utilising the 
deceased partner's assets in the business. 

In Peeran Sahib v. Jamaluddin Sahib, 
AIR 1958 Andh Pra 48 the Andhra Pra- 
desh High Court had to consider Section 
37 of the Partnership Act and Articles 
106 and 120 of the Limitation Act Subba 
Rao. C. J. (as he then was of the Andhra 
Pradesh High Court) delivering the judg- 
ment for the Division Bench, referred to 
the decision of the Judicial Committee In 
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ILR 4 Lah 350= (AIR 1923 PC 136) and 
that of this Court in (1902) ILR 25 Mad 
26, overruled the applicability of resi- 
duary Article 120, and held that a suit by 
the heirs or legal representatives of a 
deceased partner for accounts and a share 
of profit would be governed by Art. 106 
of the Limitation Act, and that time would 
commence to run from the date of death 
of the partner on which date the part- 
nership must be deemed to be dissolved 
in the absence of any agreement for tak- 
ing in, the legal representatives of the 
deceased partner as partners. It is un- 
necessary to multiply cases, as the law 
appears to be well settled. They can be 
seen collected in Mitra’s Law of Limita- 
tion and Prescription, 8th Edition, at page 
541, under Article 5 of the Limitation 
Act of 1963 which is in identical terms 
with Article 106 of Limitation Act 1908. 

11. The decree and judgment of the 
learned District Judge have therefore to 
be and are hereby set aside. The decree 
and judgment of the learned Subordi- 
nate Judge dismissing the suit with costs 
are restored. The second appeal is ac- 
cordingly allowed, the two Memoranda of 
Cross-objections as well as the C. M. A. 
consequently fail and are dismissed with- 

< out costs. The parties will bear their 
respective costs in the lower appellate 
Court. The appellants are entitled to 
their costs in this Court, against the con- 
testing respondents that is the 1st plain- 
tiff, and the 2nd plaintiff and the 12th 
defendant represented by their legal re- 
presentatives. 

12. Leave refused. 

RGD Appeal allowed. 
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RAO JJ. 

Krishnamurthi and Company, Tirup- 
pur. Petitioner v. State of Madras repre- 
sented by the Commr. of Commercial 
Taxes (Board of Revenue) Madras, and 
another, Respondents. 

Writ Petns. Nos. 283 to 286 of 1968, 
D /- 27-9-1968. 

Constitution of India, Arts. 14 and 19 
(1) — Taxing Laws — Mere retrospective 
operation or peripheral and practical in- 
equalities not sufficient to hold legislation 
unconstitutional — Madras General Sales 
Tax (Third Amendment) Act (19 of 1967), 
is not unconstitutional. 

The extreme proposition that any re- 
trospective taxation is by itself unreason- 
able cannot be accepted. The inhibition 
of ex post facto laws does not apply to 
imposition of taxes by retrospective legis- 
lation. But if the retrospectivity is in its 
effect confiscatory or operates as a cloak 
of an oblique legislative purpose remov- 


ed from ostensible tax consideration, or 
so totally oppressive as might destroy the 
very source of taxation, it may be regard- 
ed as unreasonable. 

So also the. inequalities or practical 
difficulties which may be but peripheral 
and procedural result would not be s uffi - 
cient. by themselves to render the retro- 
spective effect unreasonable so as to ren- 
der the legislation as unconstitutional 
and to be struck down by the Court. 
Hence the Madras General Sales Tax 
(Third Amendment) Act (19 of 1967) 
is not violative of Articles 14 and 19 
of Constitution on ground that Sections 
2 and 4 of the Act give retrospective 
effect to the amendment. Case law dis- 
cussed. (Paras 2, 3 and 5) 

Cases Referred: Chronological Paras 
(1968) 1968-21 STC 227 (Mad), 
Burmah Shell Co., Ltd. v. State of 
Madras 1, 2 

(1966) AIR 1966 SC 416 (V 53)= 

1966 (1) SCR 523, Jaora Sugar 
Mills v. State of Madhya Pradesh 2 
(1966) AIR 1966 SC 764 (V 53)= 

(1966) 1 SCR 890, Jawaharmal v. 

State of Rajasthan 4 

(1964) AIR 1964 SC 1581 (V 51)= 

(1964) 7 SCR 185, C. Krishna- 
moorthy v. State of Orissa 2 

(1963) AIR 1963 SC 1667 (V 50)= 

1964 (1) SCR 897, Rai Ramkrishna 
v. State of Bihar 2 

(1962) AIR 1962 SC 1006 (V 49)= 

1962 Supp (2) SCR 1, Chhottabhai 
v. Union of India 2 

(1961) AIR 1961 SC 1534 (V 48)= 

1961-12 STC 429, J. K. Jute Mills 
Co., Ltd. v. State of Uttar Pradesh 2 
(1958) AIR 1958 Mad 158 (V 45)= 

1957-8 STC 690, Guruviah Naidu 
and Brothers v. State of Madras 2 

V. K. Thiruvehkatachari for Subbaraya 
Iyer, Sethuraman and Padmanabhan, for 
Petitioner; Government Pleader, for Res- 
pondents. 

VEERASWAMI, J.:— These are peti- 
tions under Article 226 of the Constitu- 
tion by different assessees, but as they 
raise a common question as to the alleged 
invalidity of the Madras General Sales 
Tax (Third Amendment) Act, 1967 on the 
ground of its unreasonable retrospective 
operation, they have been heard together. 
Three of the assessees are each a public 
limited liability company registered under 
the provisions of the Companies Act and 
are leading dealers in mineral oils, in- 
cluding furnace oil, lubricating oils and 
greases. The other assessee is a partner- 
ship firm and a dealer in similar oils 
which it purchases from one or the other 
of the leading dealers and sells in retail. 
The first sales of lubricating oils and 
greases, under Entry 47 in the first 
Schedule to the Madras General Sales Tax 
Act, 1959, were charged to a single point 
tax at six per cent. With effect from 
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April 1, 1964, Madras Act VH of 1964 
substituted it by a fresh entry, lubricat- 
ing oils, all kinds of mineral oils (not 
otherwise provided for in the Act) quen- 
ching oils and greases. Till September 
13, 1965, it is stated, the trade proceeded 
on the assum ption that the substitution 
made no difference to sales of furnace oil 
and they were, as before, liable to multi- 
point tax at two per cent. The dealers 
paid and collected tax on that basis and 
the Revenue accepted it One of the dea- 
lers having sought for It the Board of 
Revenue by its resolution dated August 
28, 1965 expressed its view that Entry 47 
as amended included furnace oil and 
transformer oil. The leading dealers 
thereafter started from Sept. 14, 1965 
charging tax at 6 per cent on the first 
sales of the oils and were assessed accord- 
ingly One of them, however, disputed 
the Board’s view in Burxnah Shell Co , 
Ltd. v State of Madras (1968) 21 STC 
227 (Mad) with the result that this Court 
held on August 2, 1967, that Entry 47, as 
amended m 1964, did not include furnace 
oil This led to the enactment of the Mad- 
ras General Sales Tax (Third Amend- 
ment) Act, 1967. which received the assent 
of the Governor on December 29, 1967, 
and came into operation on January 5, 
1968, the date of its publication in the 
Fort St George Gazette Extraordinary, 
The Amending Act has recast Entry 47, 
as lubricating oils (not otherwise provid- 
ed for in the Act), quenching oils and 
greases and inserted a new Entry 47-A, 
all lands of mineral oils (other than those 
falling under the Entry 47 and not other- 
wise provided for in the Act) including 
furnace oil. Section 2 gives retrospective 
effect to the amendment but adopts the 
rates of tax as they existed from April 1, 
1964 to November 30, 1965 and Decem- 
ber 1, 1965 to June 17, 1967 Section 4 
validates all taxes levied or collected or 
purported to have been levied or collect- 
ed under the principal Act in the sale of 
the goods specified in Entry 47-A for the 
period April 1, 1964 to January 5. 1968. 

2. It is contended that the retrospec- 
tive imposition of a single point tax on 
furnace oil and other non-lubricating oils 
and the validation of levies prior to Janu- 
ary 5. 1968, involving refusal or refund 
are ultra vires and void as they violate 
Articles 14 and 19 of the Constitution. 
The retrospective operation and the vali- 
dation, according to the assess ees, violat- 
ed equality under the law and also con- 
stituted an unreasonable restriction. In 
our opinion, the attack cannot be sus- 
tained. It is entirely based on the ab- 
sence of a scheme of licensing and provi- 
sions requiring maintenance of books cl 
accounts and records related to first or 
other 'lies of furnace oil prior to January 
5, 1955 and the hardship and difficulty In 
HyViar jrtn g the burden of proof envisaged 
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by Section 10 of the Madras General 
Sales Tax Act. In Guruviah Naldu and 
Brothers v. State of Madras, (1957) 8 STC 
690= (AIR 1958 Mad 158) this Court ac- 
knowledged that a system of licensing 
was essential to keep track of the dealings 
In goods subjected to single point taxa- 
tion as they passed from dealer to dealer 
within the State and observed that, 11 
there was no system of licensing by rea- 
son of which there could be such a trac- 
ing of the dealings, there would be the 
possibility of an escapement from tax or 
of imposition of multi-point tax because 
of the inability of the trader to prove 
that his dealing was not one which at- 
tracted the tax or that the tax had been 
paid at earlier stages This reasoning led 
to the conclusion that "a licensing system 
therefore was an inevitable adjunct to 
any system of single point taxation.” So, 
it is urged that the retrospective provi- 
sion In the amending Act has placed the 
dealers in an unenviable position in which 
the assessees find themselves unable to 
discharge the burden cast on them in 
establishing that their sales are not first 
sales during the period prior to January 
5. 1968 They were not expected to main- 
tain and preserve records necessary to 
show that the tax had been paid at an 
earlier point. In the successive sales and, 
therefore, it would be an unreasonable 
restriction to require them, they say, to 
prove that their transactions were not lia- 
ble to tax. Further, such retrospective 
operation deprived the dealers of the op- 
portunity to collect tax or pass on the tax 
burden to other dealers or consumers. 
The advance knowledge of tax incidence 
is a primary element of reasonableness In 
indirect taxation and this element is 
entirely lacking because the dealers could 
not have visualised prior to the Board’s 
resolution aforesaid that there would be a 
liability for a higher rate of single point 
tax in respect of first sales of furnace oil. 
The petitioners add that these are not 
cases where there had been in fact tax 
levy In operation but subsequently some 
infirmity in the law led to a judgment ol 
Invalidity and then the Legislature resort- 
ed to a retrospective validation of the 
previous factual position by removing the 
infirmity. But (1968) 21 STC 227 (Mad) 
showed that sales of furnace oil were not 
within the purview of Entry 47 at all as 
amended in 1964. The retrospective effect 
of the amending Act, according to the 
petitioners, also offends the guarantee of 
equality since among others equally 
situated as for Instance subsequent deal- 
ers, some of them may be taxed at single 
point rate, though erroneously, while 
others may altogether escape and likewise 
some first sellers may escape while others 
are charged. 

Now. It Is well settled that the power 
of the Legislature in a taxation entry 1* 
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plenary and it includes the power to le- 
gislate prospectively and retrospectively; 
Jaora Sugar Mills v. State of Madhya 
Pradesh, AIR 1966 SC 416. Wo question 
of legislative competency of an enactment 
can arise merely on the ground of its 
retrospective effect in taxation. J. K. 
Jute Mills Co., Ltd. v. State of Uttar Pra- 
desh, AIR 1961 SC 1534= (19611 12 STC 
429 held that it would be competent to 
a Legislature to impose a tax on sales 
which had taken place prior to the enact- 
ment of the legislation. So too, it is now 
beyond dispute that fiscal statutes are 
subject to the test of Part m of the Con- 
stitution. But Chhottabhai v. Union of 
India, AIR 1962 SC 1006, pointed out that 
mere retrospectivity in the imposition of 
a tax could not per se render the law 
unconstitutional on the ground of its in- 
fringing the right to hold property under 
Article 19 (1) (f) or on the ground that 
it was unreasonable because it deprived 
a citizen of his right to pass on the tax 
to others. Rai Ramkrishna v. State of 
Bihar, AIR 1963 SC 1667 recognised that 
a taxing statute could be struck down as 
being unreasonable and so violative of 
Article 19 (1). So too, if the taxing sta- 
tute is plainly discriminatory or provides 
no procedural machinery for assessment 
and levy of tax or it is confiscatory, it 
■ y will be held to be unconstitutional as 
i exceeding the limits prescribed by Arti- 
cles 19 and 14. C. Krishnamoorthy v. 
State of Orissa, AIR 1964 SC 1581 refus- 
ed to strike down Orissa Sales Tax Vali- 
dation Act (7 of 1961) and observed; 

"It is true that in considering the ques- 
tion as to whether legislative power to 
pass an Act retrospectively has been rea- 
sonably exercised or not, it is relevant to 
enquire how the retrospective operation 
operates. But because the retrospective 
operation may operate harshly in some 
cases, it cannot be said that the legislation 
itself is invalid. Besides, in the present 

cases, the retrospective operation does not 
spread over a long period either.. In any 
event, in the circumstances of this case it 
would not be possible to hold that by 
making the provision of Section 2 of the 
impugned Act retrospective the legislature 
has imposed a restriction on the peti- 
tioners’ fundamental right under Article 
19 (1) (g) which is not reasonable and is 
not in the interest of the general public’’. 
We may take it, therefore, that the Court 
h as the power and indeed it is its duty to 
strike down a fiscal legislation to be un- 
tZ constitutional on the ground that its re- 
trospective operation is unreasonable and 
offends the guarantee under Art 19 (11. 
But it is neither possible nor wise to 
generalise what may constitute or be con- 
sidered as unreasonable, as, in the nature 
of things, it is closely related to a variety 
of circ ums tances and the context In the 
light of the principles of the cases refer- 
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red to by i is, we are unable to accept the 
extreme proposition that any retrospec- 
tive taxation is by itself unreasonable. 
The inhibition of ex post facto laws does 
not apply to imposition of taxes by re- 
trospective legislation. But if the retros- 
pectivity is in its effect confiscatory or 
operates as a cloak of an oblique legis- 
lative purpose removed from ostensible 
tax considerations, or so totally oppres- 
sive as might destroy the very source of 
taxation, it may be regarded as unreason- 
able. Mr. Thiruvenkatacbari, who ap- 
peared for the petitioners, suggested that 
to satisfy the test of reasonableness for 
prospective tax laws, their incidence on 
burden should not be so high as to make 
the holding of property or carrying on 
business unremunerative according to the 
accepted current standard of yield or pro- 
fit, even after allowing for progressive 
taxation. But he himself adds that one 
should make a pragmatic approach to the 
problem having regard to the particular 
system of taxation. In the particular cir- 
cumstances of the petitions before us, we 
are not, however, called upon to express 
our view on this suggestion. 

3. But learned Counsel presses upon us 
that m the present case, in view of the 
practical difficulties and inequalities pro- 
duced by the impugned retrospective 
legislation which was referred to earlier, 
we should hold it to be unreasonable and 
arbitrary. We do not think that these in- 
equalities and practical difficulties, assum- 
ing they exist which may be but periphe- 
ral and procedural result, would be suffi- 
cient by themselves to render the retros- 
pective effect unreasonable and to enable 
us to strike down the legislation as un- 
constitutional on that ground. A system 
of licensing and legislation is not a sine 
qua non or a necessary condition to the 
validity of a single point scheme of taxa- 
tion, prospective or retrospective. As a 
matter of fact, there are provisions in the 
Madras General Sales Tax Act, 1959 
which require every dealer to get him- 
self registered and to maintain correct 
and proper accounts of dealings. If the 
petitioners have complied with these pro- 
visions as they should have, they would 
be able to show that their sales are subse- 
quent sales of furnace oil not liable to 
charge. 

4. Learned Government Pleader de- 
fends the amending Act by pointing out 
that it is not a new retrospective levy but 
the legislation is curative in character. 
Even if it created such a new liability 
which in a sense is not the case, we do 
not think that it is confiscatory in charac- 
ter or so oppressive or burdensome as to 
hold that it is unreasonable or unconstitu- 
tionaL Jawaharmal v. State of Rajas- 
than, AIR 1966 SC 764 upheld the vali- 
dity of extra rates retrospectively impos- 
ed by legislation. 
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1 5 In our opinion the attack on the 
validity of the amending Act fails The 
petitions are dismissed. No costs. 
DGB/DVC Petitions dismissed. 
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VENKATARAMAN, J 
M. A A Raoof, Appellant v K. G Lak- 
shmipathi. Respondent 
A A O No 134 of 1962. D/- 9-7-1968, 
against order of City Civil Court, Mad- 
ras in E P No 1458 of 1966 
Civil P C. (1908), S. 51 (b) and O. 21, 
R 40 — Attachment of shares — Juris- 
diction of executing Court — Judgment- 
debtor residing within limits of jurisdic- 
tion — Executing Court can attach shares 
— Fact that place of business of Company 
is outside the jurisdiction, is immaterial. 

The principle underlying S. 51 (b) is 
that if the property sought to be attached 
is within the limits of the jurisdiction of 
tiie Court, the Court can attach and sell 
the property The fact that the place of 
business of the Company is outside the 
jurisdiction of the Court and the dividend 
due on the shares is also payable only in 
a place outside the jurisdiction of the 
Court is not material. There is nothing 
in O 21. R 46 to contradict this proposi- 
tion. The provision which would deter- 
mine the question of jurisdiction Is only 
sub-rule (1) of O 21, R. 46 Under that 
provision also it would be sufficient If 
the judgment-debtor in whose name the 
shares stand and to whom the prohibitory 
order is issued resides within the juris- 
diction of the executing Court Affixture 
of a copy of the prohibitory order on some 
conspicuous part of the court house and 
service of the copy of the order on the 
proper officer of the Corporation under 
sub-rule (2) are only additional formali- 
ties to be observed by the executing 
Court but they are not determinative of 
the question as to which Court has juris- 
diction to issue the prohibitory order. 
Case law discussed. (Para 2) 

There Is some analogy between a mort- 
gage deed and shares in a Corporation 
and the situs of the shares is the place 
where the shares are held by the judg- 
ment-debtor. The provision laid down in 
O 21, R. 46. C P C in the case of 
attachment of a share is materially dif- 
ferent from the provision relating to a 
debt. In the case of a debt, the prohibi- 
tory order should be issued both to the 
creditor (prohibiting him from recovering 
the debt) and to the debtor (prohibiting 
him from making the payment) and 
therefore there may be reason for hold- 
ing that, unless both the creditor and the 
debtor reside within the jurisdiction of 
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the executing Court, the executing Court 
■would have no jurisdiction to issue the 
prohibitory order. But in the case of at- 
tachment of a share, sub-rule (1) requires 
the prohibitory order to be issued only to 
the person in whose name the share 
stands and therefore it is enough if that 
person (the judgment-debtor) resides 
within the jurisdiction of the executing 
Court It is to be noted, that whereas 
sub-rule (1) makes a distinction between 
the three classes, namely, a debt, a share 
and other moveable property and pres- 
cribes a separate procedure for each, sub- 
rule (2) dubs them all together in res- 
pect of the affixture or despatch of the 
copy of the prohibitory order (Paras 4, 7) 
Cases Referred: Chronological Paras 

(1963) AIR 1963 All 313 (V 50)= 

ILR (1962) 2 All 475. British 

Transport Co, Ltd., Delhi v. 

Suraj Bhan 5 

(1961) AIR 1961 Andh Pra 417 
(V 48)= (1961) 1 Andh WR 295, 
Chimandas Methuram v. Maha- 
devappa Firm 6 

(1939) AIR 1 939 Mad 811 (V 26)= 

1939 Mad WN 573, Balusami v. 
Official Assignee, Madras 3, 5 

(1933) AIR- 1933 Cal 379 (V 20)= 

ILR 60 Cal 782, Dharanidhar Roy 
v P. D Sethi 7 

(1912) ILR 39 Cal 104=14 Cal LJ 
228, Begg Dunlop and Co. v 
Jagannath Marwari 5 

K. N. Subramaniam, for Appellant, V. 
Shyamalam. for Respondent 
JUDGMENT: — This appeal raises an 
interesting question of the validity of at- 
tachment of certain shares belonging to 
the judgment-debtor. The decree-holder 
lakshmipathi obtained a decree in O S. 
No 2344 of 1960, on the file of the City 
Civil Court Madras, by consent He filed 
E. P. 1458 of 1966 to recover a sum of 
Rs. 8,000/- odd by attachment and sale 
of the shares which the judgment-debtor 
Raoof held in a company called Intrac 
Pharmaceutical (Pte ) Ltd., Industrial 
Estate, Ambattur. An interim prohibi- 
tory order was issued both to the judg- 
ment-debtor and to the company The 
company did not appear and object The 
judgment-debtor appeared and took time 
to file a counter. He did not file the 
counter in time and so the attachment 
was made absolute. Against that order 
he has filed the present appeal 
2. The point taken on behalf of the 
appellant by his learned Counsel Sri K. 
N Subramaniam is that, though the judg- 
ment-debtor Raoof lives within the juris- 
diction of the City Civil Court, Madras 
and the shares also are with him, the City 
Civil Court had no jurisdiction to issue 
the prohibitory order, because the place 
of business of the company is Ambattur, 
outride the jurisdiction of the City Civil 
Court, and the dividend due on the shares 
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' Is also payable only at Ambattur. In my 
opinion this contention is not sound. Sec- 
tion 51 (b) C. P. Code states that subject 
to such conditions and limitations as may 
be prescribed, the Court may, on the 
application of the decree-holder, order 
execution of the decree by attachment and 
sale or by sale without attachment of any 
property. Order 21, Rule 46 prescribes the 
mode of attachment. It is necessary to 
quote it in full: — 

"46(1). In the case of — (a) a debt not 
secured by a negotiable instrument, (b) q 
share in the capital of a corporation, (c) 
other moveable property not in the pos- 
session of the judgment-debtor, except 
property deposited in, or in the custody 
of, any Court, — the attachment shall 
be made by a written order prohibiting 
— (i) in the case of the debt, the credi- 


dicfaon of the City Civil Court, it would 
follow without furthermore that that 
Com-t had the jurisdiction to attach and 
sell, it is only necessary to add that 
there is nothing in Order 21, Rule 46 
C._ P. C., to contradict this result and I 
might go further and say that under 
Order 21, Rule 46, C. P. Code, also, the 
criterion would seem to be only the resi- 
dence of the judgment-debtor against 
whom prohibitory order is to be made 
for transferring the shares or receiving 
any dividend therefrom. That is all sub- 
rule (1) of Rule 46 indicates. It may be 
noted that sub-rule (2) of Rule 46 only 
requires that a copy of the prohibitory 
order shall be affixed on some conspi- 
cuous part of the Court house and an- 
other copy to be sent to the proper offi- 
cer of the Corporation. 


tor from recovering the debt and the deb- 
tor from making payment thereof until 
the further order of the Court; (ii) in the 
case of the share, the person in whose 
name the share may be standing from 
transferring the same or receiving any 
dividend thereon; (iii) in the case of the 
other moveable property except as afore- 
said, the person in possession of the same 
from giving it over to the judgment-deb- 
tor. (2) A copy of such order shall be 
affixed on some conspicuous part of the 
Court-house and another copy shall be 
sent in the case of the debt, to the debtor, 
in the case of the share, to the proper 
officer of the Corporation, and, in the case 
of the other moveable property (except 
as aforesaid) to the person in possession 
of the same. (3) A debtor prohibited under 
clause (i) of sub-rule (1) may pay the 
amount of his debt into Court and such 
payment shall discharge him as effectu- 
ally as payment to the party entitled to 
receive the same”. 

It is Section 51, C. P. C., which gives 
the jurisdiction to the Court to attach and 
sell the shares and therefore the question 
whether the City Civil Court had juris- 
diction to attach the shares must be de- 
termined primarily with reference to this 
section Order 21, Rule 46, C. P. Code, 
only prescribes the mode of attachment, 
though the provisions thereof may have 
to be borne in mind in determining the 
question of jurisdiction. The principle 
obviously underlying Sec. 51 (b), C. P. C„ 
is that, if the property sought to be at- 
tached is within the limits of the jurisdic- 
tion of the Court, the Court can attach 
and sell the property. That is reinforced 
by the provisions of Sections 39 and 46, 
C. P. C., which provide for the_ transfer 
of the decree to a Court within whose 
limits the property sought to be attached 
and sold is situate. Applying this crite- 
rion since the properties sought to be 
attached and sold are the shares of the 
judgment-debtor and they are with him 
in Madras within the limits of the juris- 


In other words, the provision, whlchi 
would seem to determine the question of 
jurisdiction with which we are concern- 
ed, is only sub-rule (1) it would be suffi- 
cient if the judgment-debtor, in whose 
name the shares stand and to whom the 
prohibitory order is issued, resides with- 
in the jurisdiction of the executing Court, 
Affixture of a copy of the prohibitory 
order on some conspicuous part of the 
Court house and service of the copy of 
the order on the proper officer of the Cor- 
poration under sub-rule (2) are only addi- 
tional formalities to be observed by the 
executing Court, but they are not deter- 
minative of the question as to which Court 
has jurisdiction to issue the prohibitory 
order, 1 

3. Sri K. N. Subramaniam, the learned 
Counsel for the appellant, however, relies 
on the decision of Mockett, J., in Balu- 
sami v. Official Assignee, Madras, 1939 
Mad WN 573= (AIR 1939 Mad 811). There 
some persons had been adjudged insol- 
vents in this Court and against whom a 
decree had been obtained by one Obla 
K. Ramaswamiar. That decree itself was 
attached by one C. S. Varadachariar in 
execution of a decree in suit O. S. No. 97 
of 1930 in the Madurai Sub-Court. The 
learned Subordinate Judge issued the pro- 
hibitory order to the Official Assignee of 
Madras prohibiting him from, paying over 
the dividend due in respect of the decre- 
tal debt to anybody other than the at- 
taching decree-holder C, S. Varadacha- 
riar. Objection was taken to this course 
by the Official Assignee on the ground 
that the Sub-Judge at Madurai had no 
jurisdiction to issue such a prohibitory 
order against the Official Assignee not 
resident within, his jurisdiction and in 
respect of the dividends payable at Mad- 
ras, which again was outside the juris- 
diction of the learned Subordinate Judge. 
Mockett, J., upheld this objection and 
quoted Order 21, Rule 46, C. P. C., lay- 
ing down that the attachment should be 
made by a written order prohibiting in 
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the case of the debt the creditor from 
recovering the debt and the debtor from 
making payment thereof Until further 
orders of the Court. It meant, according 
to the learned Judge, that the Court in 
order to have jurisdiction must also have 
jurisdiction against the debtor so as to 
mate the order prohibiting him from 
making the payment. In other words, ac- 
cording to the learned Judge, it was ne- 
cessary that the debtor should be within 
the jurisdiction of the Court In that 
case the debtor was the insolvent or rather 
the Official Assignee representing him, and 
he was not within the jurisdiction of the 
Sub-Court No doubt the creditor (the 
ori gin al decree-holder Obla K. Ramaswa- 
mier) was within the jurisdiction of the 
Subordinate Judge but that only satisfied 
the first limb of the provision in question. 
Such was the reasoning of the learned 
Judge. 

4. It will be seen that the provision 
laid down in Order 21, Rule 46, C P. C., 
m the case of attachment of a share I 3 
materially different from the provirion 
relating to a debt. In the case of a debt, 
the prohibitory order should be issued 
both to the creditor (prohibiting him from 
recovering the debt) and to the debtor 
(prohibiting him from making the pay- 
ment) and therefore there may be reason 
for holding that, unless both the credi- 
tor and the debtor reside within the juris- 
diction of the executing Court, the exe- 
cuting Court would have no jurisdiction 
to issue the prohibitory order. But in the 
case of attachment of a share, sub-rule (1) 
requires the prohibitory order to be issu- 
ed only to the person in whose name the 
share stands and therefore it is enough if 
that person (the judgment-debtor) resides 
within the jurisdiction of the executing 
Court. It may be noted that whereas 
sub-rule (1) makes a distinction between 
the three classes, namely, a debt, a share 
and other moveable property and pre- 
scribes a separate procedure for each, sub- 
rule (2) clubs them all together In res- 
pect of the affixture or despatch of the 
copy of the prohibitory order. That again 
would seem to indicate that sub-rule (2) 
Is only an ancillary provision and that 
the main provision Is sub-rule (1) on the 
question of jurisdiction. 

5. Sri K. N. Subraman iam has not 
been able to ate any other decision to 
controvert the view which I have taken 
In respect of shares. Sri V. Shyamalam, 
learned Counsel - for the decree-holder, 
has not been able to cite any direct case 
on the point, but the case which he has 
dted supports the view which I have 
taken. The case Is the British Transport 
Co. Ltd.. Delhi v. Sural Bhan. ILR (1962) 
2 All 475= (AIR 1963 All 313). There one 
Sural Bhan had obtained a money decree 
against one Sardar Singh and filed the 
execution petition In the Court at Agra 
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by attaching inter alia an amount alleged 
to be payable to the judgment-debtor Sar- 
dar Singh by the appellant British Trans- 
port Co. Ltd., Delhi. The British Trans- 
port Co. Ltd., Delhi had taken on lease 
some buses belonging to Sardar Singh and 
was liable to pay for Sardar Singh’s 
share Rs 4/- per day as rent. It was the 
total of such amounts that was sought to 
be attached. It was held that the rent was 
payable at Agra and therefore the debt 
was due to the judgment-debtor at Agra. 
The British Transport Co, LtcL, Delhi, 
however, took objection to the jurisdic- 
tion of the executing Court on the ground 
that they were residents at Delhi, out- 
side the limits of the Agra Court. Their 
objection was repelled by the Court and 
it was held that under Section 51 (b), 
C. P. C , once what was sought to be at- 
tached was a debt its situs alone deter- 
mined the jurisdiction, and since the debt 
was payable at Agra it was the Agra 
Court, which had jurisdiction. It was 
pointed out that it was not the situs of 
the debtor (The British Transport Co , 
Ltd., Delhi) that determined the question 
of jurisdiction. It was observed further 
that the mere circumstance that under 
Order 21. Rule 46, C. P. C notice had to 
go to the debtor (garnishee) at Delhi out- 
side the jurisdiction of the Court was Im- 
material. By way of analogy it was 
pointed out that even in the case of a 
regular suit, the Court may be properly 
seized of the stilt on account of the ac- 
crual of the cause of action within the 
Court’s limits and the defendants may be 
residing outride the jurisdiction, but that 
would not oust the jurisdiction. 

The learned Judges distinguished the 
Bench decision of the Calcutta High Court 
in Begg Dunlop and Co v. Jagannatb 
Jlarwaji, (1912) ILR 39 Cal 104, as a case 
Where the executing Court was held not 
to have jurisdiction because the debt due 
from the garnishee was itself not payable 
within the limits of the jurisdiction of the 
executing Court besides the circumstan- 
ces of the garnishee being outride the 
jurisdiction of the Court. Some further 
Inconveniences by adopting the contrary 
view were also pointed out. It may be 
noted that the case of 1939 Mad WN 573= 
(AIR 1939 Mad 811) also was similar to 
(1912) ILR 39 Cal 104. In that case the 
garnishee (Official Assignee) resided out- 
side the jurisdiction of the Sub-Court and 
the debt also was payable outride the 
jurisdiction of the Sub-Court However, 
if an occasion should arise, we jnav have 
to consider further how far the reasoning 
in ILR (1962) 2 All 475= (AIR 1963 All 
313) Is In conflict with the decision of 
Uockett, J., and which view Is correct 
Rut the point on which the decision of 
the Allahabad High Court would seem to 
help us is in the proposition that Section 
51 (b) C. P, C, Is primarily determinative 
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of the Jurisdiction and whatever may be 
said about the case of a debt, the position 
is clear so far as a share in a company is 
concerned, both under Section 51 (b) and 
under Order 21 rule 46 C. P. C. 

6. Sri V. Shaymalam cited • also the 
decision of the Andhra Pradesh High 
Court in Chimandas Methuram v. Maha- 
devappa, Finn, (1961) 1 Andh WR 295= 
(AIK 1961 Andh Pra 417). But as I 
understand that case it is an authority 
only on a question arising under Order 
38, Kule 5, C. P. C., namely that an at- 
tachment before Judgment could be issu- 
ed even in respect of property lying out- 
side the territorial limits of the jurisdic- 
tion of the Court in a suitable case. That 
is because of the special wording of 
Order 38. Rule 5. The decision is not 
an authority in respect of an executing 
Court in view of the remarks in the con- 
cluding portion of the judgment stating 
that Section 46 C. P. C., governs only the 
attachment in execution of a decree and 
would not be pertinent in respect of at- 
tachment before judgment. We are not 
dealing with an execution of a decree 
and Section 46 would seem to apply and 
indicate that the criterion is the location 
of the property. But I have pointed out 
that even according to that criterion the 
City Civil Court had jurisdiction, be- 
cause the shares are in Madras. 

7. In Dharanidhar Roy v. P. D. Sethi, 
ILR 60 Cal 782= (AIR 1933 Cal 379), in 
execution of a money decree obtained in 
the Court of the Sub-Judge at Asansol, 
an attachment was sought to he effected 
of a mortgage debt due to the judgment- 
debtor. The judgment-debtor resided In 
Asansol limits and the mortgage deed was 
also with him. But his mortgagor was 
outside the limits of Asansol and the 
mortgaged property also was outside 
those limits. It was held that these 
circumstances did not affect the juris- 
diction of the executing Court which 
had jurisdiction, because the judgment- 
debtor was within the limits of Asansol 
and the mortgage documents were 
within those limits. It was pointed out 
that the mortgage debt was a speciality 
debt and the rule applicable to a mortgage 
debt was that its situs was the location of 
the mortgage deed. It- may be said that 
there is some analogy between a mort- 
gage deed and shares in a Corporation 
and that the situs of the shares is the 
place where the shares are held by the 
judgment-debtor. 

8. The result of the discussion so far 
is that the executing court had jurisdic- 
tion to issue the attachment warrant. 

9. Learned counsel, Sri K. N. Subra- 
TpanTam, finally submits that only 170 out 
of 220 shares attached belonged to the 
Sudgment-debtor and that the r ema i n i n g 
50 shares belonged to another. If the 


50 shares stand in the name of somebody 
else, the executing Court had no jurisdic- 
tion to attach them as the property of 
the judgment-debtor. This may be 
brought to the notice of the executing 
Court in due course. Subject to this the 
appeal is dismissed, 

MVJ/D.V . C. Appeal dismis sed. 

AIR 1969 MADRAS 271 (V 56 C 61) 
VENKATARAMAN, J. 

Rangaswami Whicker, Appellant v, 
Rangammal (died) by proposed L. R., K. 
R. Venkataswami 2s aid u. Respondent. 

A. A A. O. No. 79 of 1965, D[- 26-6- 
1968, against order of £>t. J., Coimbatore, 
in C. M. A No. 105 of 1964. 

Civil P. C. (1908), Ss. 47, 146 and O. 21, 
R. 16 — Death of decree-holder — A 
clai mi ng to be a legatee of the subject 
matter of the suit under a will executed 
prior to decree by the decree-holder fil- 
ing execution application — Genuineness 
of will held should be decided in the exe- 
cution proceedings itself — Ss. 21 3 and 57 
of the Succession Act did not apply to 
oust the jurisdiction of the executing 
Court as the will was executed outside tho 
city of Madras and the property also was 
situated outside that city — S. 146 applied 
to the case and not O. 21, R. 16, as there 
was no assignment of the decree under 
the will — ILR (1964) 2 Mad 363, Diss. 
AIR 1968 Mad 190, Foil. Case law dis- 


cussed. (Para 3) 
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p Venkataraman, for G Raman u jam 
and J Kanakaraj, for Appellant; T. R 
Ramachandran, for Respondent. 

JUDGMENT: — This appeal arises out 
of proceedings in the execution of the 
decree in O S No 431 of 1962 on the file 
of the District Munsif, Coimbatore The 
suit was instituted by one Rangammal, a 
Hindu widow, against her husband’s bro- 
ther’s son, Rangaswami Naicker, the ap- 
pellant herein, to recover possession of 
3 36 acres of land in a village in Coim- 
batore The suit was compromised on 
28-6-1963, according to which the plain- 
tiff was entitled to a specified extent of 
1 acre 12 cents and the defendant to the 
remainder Rangammal, however, died 
the very next day after the decree Ear- 
lier, on 17-10-1962, she had executed a 
registered will in favour of her brother, 
Venkataswami Naidu, bequeathing the 
subject-matter of the suit, namely, 3 36 
acres and another house, not concerned m 
the suit The will, of course, would take 
effect only on her death. Founding on 
the will, the legatee, Venkataswami 
Naidu, filed E P No 860 of 1963, out of 
which this appeal arises, to execute the 
decree In column 1, he described him- 
self as legal representative of the deceas- 
ed Rangammal, the decree-holder. In 
column 11, he prayed that he might be 
recognised as the heir (legal representa- 
tive) of the decree-holder Rangammal, 
and possession might be delivered to 
him under Order 21, Rule 35. C P. C, 

2. The judgment-debtor, Rangaswanu 
Naicker. resisted the petition on the 
grounds (1) that the will was not genuine, 
(2) that its genuineness had to be esta- 
blished m proceedings other than in exe- 
cution of O. S. No 431 of 1962 and (3) 
that but for the will he would be the 
heir-at-law of Rangammal under the 
Hmdu law. 

3 The question whether the genuine- 
ness ol the will could be gone into in the 
execution proceedings was tried as a pre- 
liminary point The learned District 
Munsif held that it could be gone into in 
the execution proceeding itself in view of 
Sections 47 and 146 C. P. C The view was 
upheld on appeal by the learned Dis- 
trict Judge. Hence this further appeal by 
Rangaswaml Naicker The contention ol 
his learned counsel is that Venkataswami 
Naidu should be referred to a separate 
suit to establish the will and only there- 
after he could be allowed to execute the 
decree. No authority however Is cited 
for this proposition and this proposition is 
opposed to the statutory provisions like 
Sections 47 and 146, G. P. C. When Ven- 
kataswami Naidu claims to be the legal 
representative of the decree-holder Ran- 
gammal and further claims to be entitled 
to execute the decree in that capacity, 
the question has necessarily to be tried 
under Section 47 by the executing Court 


Section 47 (2), no doubt, says that the 
executing Court may treat a proceeding 
under that section as a suit, but where 
the question is one primarily relating to 
execution, there is no need to convert it 
Into a suit Apart from this there is no 
provision of law which ousts the juris- 
diction of the executing Court under Sec- 
tion 47, C P. C Thus Section 213 of the 
Indian Succession Act will not apply so 
as to oust the jurisdiction of the execut- 
ing Court, because it clearly enacts that 
60 far as a will made by a Hmdu is con- 
cerned, it will only apply where the will 
is of the classes specified in clauses (a) 
and (b) of Section 57, and if we turn to 
clauses (a) and (b) of Section 57, they 
refer to a will executed within the city 
of Madras or relating to property situat- 
ed in Madras city. But here, the will was 
executed outside the aty of Madras and 
the properties also are situated in Coim- 
batore District. Hence Sec 213 will not 
apply See also the decision in Beharilal 
v Karamchand, AIR 1968 Punj 108 


4 It is thus clear that It Is the execut- 
ing Court which has to determine whe- 
ther Venkataswami Naidu is the legal re- 
presentative under Section 47 A question 
may anse about the exact provision under 
which the Court may proceed The pos- 
sible provisions are Order 21, Rule 16, 
and Section 146. C P. C Order 21, Rule 
16, C P. C, will not apply because the 
will does not assign the decree; in fact, it 
does not refer to the suit at all Hence 
there has not been any assignment in 
writing or by operation of law under 
Order 21, Rule 16, C P. C. according to 
the criterion laid down by their Lordships 
of the Supreme Court in Jugalkishore 
Saraf v Raw Cotton Ltd., (1955) 1 SCR 
■1369= (AIR 1955 SC 376) But. Venkata- 
ewami Naidu can maintain the petition 
under Section 146, C. P. C as a person 
c l aiming under Rangammal. This is 
clear from the above derision itself and 
also the decision in the Andhra Bank Ltd. 
v. Srinivasan, (1962) 3 SCR 391 at pages 
410, 411=(AIR 1962 SC 232 at p 239) 

where their Lordships held that even a 
partial legatee under a will can be legal 
representative under Sec. 2 (11) C. P C. 

It has been held in a number of cases 
following Jugalkishore Saraf v Raw Cot- 
ton Ltd., (1955) 1 SCR 1369= (AIR 1055 SC 
376) that where a transferee of the sub- 
ject-matter of the suit is not a transferee 
of the decree and therefore cannot apply 
under Order 21. Rule 16, C P. C„ he 
can nevertheless apply under Section 146 
C. P. C., to execute the decree. See Saila 
Bala Dassi v. Nirmala Sundan Dassi, 1958 
SCR 1287= (AIR 1958 SC 394). Chinnan- 
kesavan v Gouri Amina, ILR (1958) Ker 
1159— Am 1959 Ker 180, Mani Davasia v 
Varkey Scans, 1960 Ker LT 1077, Ram- 
nath v Anardei Devi, Am 1964 Pat 
311. Satyanarayana v. Sindhu Bai S harms. 
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AIR 1965 Andh Pra 81 and Ponniah 
Pillai v. Nataraja, AIR _ 1968 Mad 190. 
There is only one decision in which a 
dissenting note has been struck and that 
is by Jagadisan, J., in Sampath Mudaliar 
v. Saloon tala Animal, (1964) 2 Mad LJ 
563— ILR (1964) 2 Mad 363, where the 
learned Judge held that once a decree is 
passed, unless there is an assignment in 
writing of the decree to satisfy Order 21, 
Rule 16, C. P. C., Section 146 cannot be 
invoked and that Section 146 would be 
controlled by Order 21, Rule 16, C. P. C. 
For the reasons discussed in the decisions 
cited above, I respectfully dissent from 
the view taken by Jagadisan, J., and agree 
with the view of Kailasam, J., in AIR 
1968 Mad 190, that as pointed out by 
their Lordships of the Supreme Court, 
Section 146 is very wide in its terms and 
would permit a transferee like the res- 
pondent herein to maintain an execution 
petition, even though the decree as such 
has not been transferred to him under 
Order 21, Rule 16, C. P. C. Their Lord- 
ships have emphasised that Section 146, 
C. P. C. will apply so long as there is 
no prohibition to the contrary. There is 
no such prohibition here. It may also be 
pointed out that Das, J., points out at 
pages 1405 and 1406 in (1955) 1 SCR 
1369= (at page 395 in AIR 1955 SC 376) 
that in such a case, it is the duty of the 
executing Court alone under Section 47 to 
determine the question whether the 
transferee person seeking to execute the 
decree could be said to claim under the 
decree-holder under Section 146. 

5. It is quite clear therefore that the 
executing Court is the proper Court to 
determine the question whether the will 
is genuine and the property in question 
was bequeathed to the claimant Venkata- 
swami Naidu thereunder. The appeal is 
therefore dismissed, but without costs. 
Wo leave. 

MVJ/D.V.C. Appeal dismissed. 
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KAILASAM, J. 

Mahalakshmi Textile Mills, Pasumalai, 
Petitioner v. Government of Madras, Re- 
presented by the Secy, to Govt. Depart- 
ment of Industries, Labour and Housing 
Madras, Respondents. 

Writ Petns. Nos. 892 and 893 of 1968, 
D/- 12-8-1968. 

Payment of Bonus Act (1965), Ss. 36, 
10 and 34 (3) — Interpretation of Ss. 36 
and 10 — Application under S. 36 — No 
absolute discretion in Government to re- 
fuse to grant exemption — It is bound to 
exercise its powers under S. 36 and pass 
such or der as it thinks fit giving reasons 
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for the same — Civil P. C. (1908), Pre- 
amble — Interpretation of Statutes. 

On an application by an establishment 
for exemption under S. 36 of the Pay- 
ment of Bonus Act, the Government is 
bound to exercise its powers conferred 
under S. 36 and pass such order as it 
thinks fit giving reasons for the same. 
Section 36 makes it necessary for the 
Government to exercise its power hav- 
ing regard to the financial position and 
other relevant circumstances of the con- 
cerned establishment. Therefore it can- 
not be said that the Government has got 
an absolute discretion to refuse to grant 
exemption. Case law discussed. (Para 3) 
The provisions of an enactment should 
be read together giving effect to all of 
them. Though S. 10 of the Act requires 
payment of minimum bonus of four per 
cent reading Ss. 10 and 36 together 
would make it clear that it is the duty 
of the Government to have regard to the 
financial position and other relevant cir- 
cumstances of an establishment and grant 
exemption in appropriate cases. The 
rights of parties are involved by a deci- 
sion of the Government under S. 36 of 
the Act. If it decides to grant exemp- 
tion from payment of minimum bonus 
the Labour would be affected adversely 
and if it refuses to act in deserving cases, 
the management would be affected. In 
such a situation, it is the duty of the 
Government to consider the financial 
position and other relevant circumstances 
of any establishment and come to its con- 
clusion giving reasons for it. The fact 
that the agreement entered into 
by the labourers accepting three per 
cent bonus is contrary to provisions 
of S. 34 (3) would not help the Govern- 
ment in declining to give its reasons for 
its order rejecting the application. 

(Paras 2, 3) 

Cases Referred: Chronological Paras 

(1968) 1968-1 All ER 694=(1968) 

2 W LR 924, Padfield v. Minister 
of Agricultural etc. 2 

(1961) AIR 1961 SC 1731 (V 48)= 

(1962) 2 SCR 169, P. J. Irani v. 

State of Madras 3 

M. K. Nambiar, for K. K. Venugopal 
and L. N. V. Subramaniam, for Peti- 
tioner; Govt. Pleader, for State. 

ORDER:— W. P. No. 892 of 1968 is 
filed by Mahalakshmi Textiles Mills, 
Pasumalai, Madurai, for the issue of a 
writ of certiorari calling for the records 
relating to the order of Government of 
Madras in 15293o/Lab.A.2/67-2 I.L.H. dated 
8-2-1968, declining to exempt the peti- 
tioner-mills from payment of minimum 
bonus for the year 1965-66 and quashing 
the said order. W. P. No. 893 of 1968 is 
by the same petitioner for the issue of 
Writ of Mandamus directing the Govern- 
ment of Madras represented by the Sec- 
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retary, Department of Industries, Labour 
and Housing to grant the exemption as 
prayed for by the petitioner in its appli- 
cation dated 24-11-1967 for a partial ex- 
emption under Section 36 of the Payment 
of Bonus Act, 1965 As the two wnt peti- 
tions raise the same question, they will 
be dealt with together According to the 
petitioner-mills the mills incurred a loss 
of Rs 13.58.788 63 for the year 1965 On 
26-9-1966, the petitioner applied under 
Section 36 of the Payment of Bonus Act 
for exemption under Section 10 of the 
Act On 30-11-1966 the company's liabi- 
lity according to the petitioner was 
Rs. 56,52,000 The Government refused 
the exemption prayed for on 2-12-1966 
On 23-12-1966, the Government referred 
the question of bonus for the year 1965-66 
to the Industrial Tribunal 
Against the order of reference, the peti- 
tioner has filed W P No 625 of 1967 
which is pending in this Court. On 9-1- 
1967 the petitioner applied for exemp- 
tion and the Government refused to re- 
view its order dated 2-12-1966 by its 
order dated 9-2-1967 The petitioner again 
applied for exemption for 1966 on 29-8- 

1967 and the Government by Its order 

dated 3-9-1967 refused to grant exemp- 
tion. On 9-10-1967. 1142 out of 1173 

workmen agreed by settlement to receive 
3 per cent bonus subject to exemption 
being given by the Government. The 
petitioner mills paid 2 per cent bonus for 
1965 and 1966 on 18-10-1967 and 19-10- 
1967, subject to the Government exempt- 
ing the petitioner from the operation of 
the provisions of Section 10 of the Act. 
On 24-11-1967, the petitioner applied to 
the Government for partial exemption to 
enable it to pay 3 per cent bonus for each 
year On 31-12-1967, according to the 
petitioner the total liability of the mills 
was Rs 60,85,000/. In January 1967 the 
petitioner paid further one per cent 
bonus On 8-2-1968, the Government re- 
fected the application without stating the 
reasons and the writ petition No 892 of 

1968 was filed on 29-2-1968 against that 
order. The order dated 8-2-1968 runs as 
follow's — 

"The management of the Mahalakshml 
Textiles hblls Ltd., Pasumalal is informed 
that its request for partial exemption 
under Section 36 of the Payment of Bonus 
Act 1965 from payment of minimum 
bonus for the years 1965 and 1966 under 
the above Act. cannot be complied with”. 
The attack against this order is that the 
Government has failed to give reasons for 
not complying with the request of the 
petitioner 

2- Section 10 of the Payment of 
Bonus Act, 1965 provides that every em- 
ployer shall be bound - to pay to every em- 
ployee in an accounting year a minimum 
bonus which shall be four pet cent of the 
Salar y or wage earned by the employee 


during the accounting year whether there 
are profits in the accounting year or not. 

S 36 of the Act enables the Government 
to exempt certain establishments from 
the operation of all or any of the provi- 
sions of the Act. The section reads thus: 

"If the appropriate Government having 
regard to the financial position and other 
relevant circumstances of any establish- 
ment or class of establishment, is of 
opinion that it will not be in the public 
interest to apply all or any of the pro- 
visions of this Act thereto, it may, by 
notification in the Official Gazette exempt 
for such period as may be specified there- 
in and subject to such conditions as it may 
think fit to impose such establishment 
or class of establishment from all or any 
of the provisions of this Act” 

Reading Section 10 and Section 36 of the 
Act together, it is clear that the employer 
is bound to pay minimum bonus of four 
per cent of the salary or wage earned by 
the employee during the accounting year. 
But the Government has power to exempt 
the operation of Section 10 from the 
payment of minimum bonus having --re- 
gard to the financial position and other 
relevant circumstances of any establish- 
ment which Is unable to pay minimum 
bonus Therefore it would be the duty 
of the Government to take into account 
the financial position, and other relevant 
circumstances of the establishment, and 
come to a conclusion whether the opera- 
tion of Section 10 with regard to that 
establishment should be stayed or not. 

It was contended on behalf of the Gov- 
ernment that the granting of exemption 
under Section 36 of the Act was purely 
within the discretion of the Government 
and the petitioner could not complain if it 
refused to grant exemption, while it might 
be open to the labour to question the cor- 
rectness of the order of the Government 
granting exemption. I am unable to 
accept this contention. The provisions of 
an enactment should be read together 
giving effect to all of them. Though Sec- 
tion 10 of the Act requires payment of 
minimum bonus of four per cent, reading 
Sections 10 and 36 together would make 
it clear that it Is the duty of the Govern- 
ment to have regard to the financial posi- 
tion and other relevant circumstances of 
an establishment and grant exemption in 
appropriate cases. 

It Is unnecessary to decide the question 
whether the exemption should be of the 
operation of the entire Section 10 or whe*^. 

ther it would be open to the Government^ 

to say that the provisions of Section 10 
would be modified by imposing a pay- 
ment of bonus of 3 per cent. But It 13 
dear that the rights of parties are Involv- 
ed by a decision of the Government under 
Section 35 of the Act. If it derides to 
grant exemption from payment of mint- 
mum bonus the Labour would be affected 
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[adversely and if it refuses to act in de- 
Iserving cases, the- management would 
,be affected. In such a situation, it is the 
duty of the Government to consider the 
[financial position and other relevant 
.circumstances of any establishment and 
come to its conclusion giving reasons for 
it In construing the duty of a Minister 
m -dealing with a complaint by the Milk 
Producers and his declining to refer the 
complaint to a Committee, the court ex- 
pressed itself as follows in Padfield v. 

Minister of Agricultural etc,, 1968-1 
A.E. R. H. L. 694, at page 714. 


If all the prima facie reasons seem to 
point in favour of his taking a certain 
course to carry out the intentions of Parlia- 
ment in respect of a power which it has 
given him in that regard, and he gives no 
reasons whatsoever for taking a contrary 
course, the court may infer that he has 
no good reason and that he is not using 
the power given by Parliament to carry 
out its intentions.. In the .present case, 
however, the Minister has given reasons 
which show that he was not exercising 
his discretion in accordance with the in- 
tention of the Act of 1958.” 

The Court issued a direction requiring 
the Minister to consider the complaint of 
the appellants according to law. 

3. The learned" Government Pleader 
submitted that Section 36 is analogous 
to Section 29 of the Madras Buildings 
(Lease and Rent Control) Act of 1960 
which enables the Government to exempt 
any building or class of buildings from the 
operation of all or any provisions of the 
Act. The Supreme Court in construing 
the provisions of Section 13 of the Madras 
Buildings (Lease and Rent Control) Act 
1949 which are in pari materia with Sec- 
tion 29 of the 1960 Act, held in P. J. Irani 
v. State of Madras, AIR 1961 SC 1731, 
that any individual order of exemption 
passed bv the Government could be the 
subject of judicial review by the courts 
for finding out whether it was discrimina- 
tory so as to offend Art. 14 of the Con- 
stitution, whether the order was made on 
grounds which were germane or relevant 
to the policy and purpose of the Act and 
whether it was not otherwise mala fide. 
The provision granting power to exempt 
any building or class of buildings from all 
or any other provisions of the Act, under 
the Madras Buildings (Lease and Rent 
Control) Act is different and is of a gene- 
ral nature. But Section 36 of the Pay- 
ment of Bonus Act makes it necessary for 
the Government to exercise its power 
having regard to the financial position 
and other relevant circumstances of the 
concerned establishment. In the circum- 
stances the contention that the Government 
has got an absolute discretion to refuse to 
.'grant exemption cannot be accepted. It 
I has to exercise its mind, come to its con- 


[Prs. 2-4] Mad. 275 
there°for. and PaSS 311 ° rder reasons[ 

The plea of the Government that the 
agreement entered into by the labourers 
accepting three per cent bonus is contrary 

beln 34 ® of Act would not 

fielp the Government in declining to give 

Its reasons for its order. It may be that 
the agreement which is contrary to the 
provisions of the section will not be bind- 
^ °V« e em PMyers. In this case, what 
£* P^P-oner applied for was that sub- 
to . “ e Government granting exemp- 
1116 °P eratlon of Section 10 of the 
Act, tiie employees would be willing to 
accept three per cent as bonus. Whether 
3 f 4 C ??, tra J y + K 0 t A he Provisions of Sec- 
^° n $ of the Act or not, the deci- 

sion of the Government in deciding the 

1° ^ e u ther exem ption under 
bection 36 should be granted or not is 
affected. On a consideration of all thei 
facts in this case, I am satisfied that the! 
Government is bound to exercise its powers 
conferred under Section 36 and pass such 
order as it thinks fit giving reasons for 
tiie same. 

Petitions are allowed and 
toe order of the Government is quashed. 
The Government will consider the appli- 
cation of the petitioner afresh and pro- 
ceed according to law. There will be no 
order as to costs. 

LGC/D.V.C. Petitions allowed. 


MR 1969 MADRAS 275 (V 5G C 63) 
KAILASAM, J. 

K. R. Seshan, Petitioner v. Deputy 
Inspector General of Police, Southern 
Range, Madurai and others. Respondents. 

Writ Petn. No. 1661 of 1966, D/- 11-12- 
1967. 

(A) Civil Services — Madras Civil Ser- 
ies (Classification, Control and Appeal) 
Rules (1953), R. 17 — Enquiry against one 
fi, a bub-inspector of Police on proba- 
tion — Charge relating to unsatisfactory 
work while in charge of a police station 
during certain period — Charge being 
subject matter of previous enquiry 
resulting in extension, of probation by six 
months — K having been punished once, 
this charge ought not to have been again 
made subject-matter of fresh enquiry. 

(Para 4) 

(B) Civil Services — Madras State and 
Subordinate Services Rules, R. 27 (c) 
Expln. m — Scope — Madras Civil Ser- 
vices (Classification, Control and Appeal) 
Rules (1953), R. 17 — Enquiry against a 
member of service — Question of termi- 
nation of probation — Framing of speci- 
fic charge relating to punishments ac- 
cumulated — Permissible. 

AM/AM/A45/69 ’ ' 
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Under Expin. HI of Rule 27 (c) of Mad- 
ras Subordinate Services Rules, the pro- 
bation of a member of a service can be 
terminated for general unsatisfactory 
work or incapacity without the need for 
enquiry into the specific charge In cases 
where the competent authority proposes 
to terminate the probation of a member 
for specific charges in addition to or dis- 
tinct from general inefficiency or Incapa- 
city is required to frame specific charges 
and follow the detailed procedure laid 
down m Rule 17 (b) of the Madras Civil 
Services (Classification, Control and Ap- 
peal) Rules. In an enquiry held for the 
purpose of terminating the probation, 
there can be no objection to framing of 
a specific charge relating to the punish- 
ments accumulated by a member of the 
service It may be that in a case of grave 
misdemeanour, where the dismissal of 
such a member is m contemplation, he 
may be prejudiced by his past conduct 
being enquired into at that stage. But 
the fact of accumulation of punishments 
during the period of probation is a mate- 
rial circumstance to be taken into ac- 
count in deciding whether the probation 
should be terminated or not (Para 8) 
(C) Constitution of India, Arts 22$, 311 
— Certiorari — Administrative Orders — • 
When open to interference — Depart- 
mental enquiry against a Sub-Inspector 
of Police resulting in termination of his 
probation — Proceedings of authorities 
not vitiated by any error of procedure — 
Order terminating probation, not interfer- 
ed With — (1963) 2 Lab LJ 60 (Mad) held 
impliedly overruled by AIR 19C3 SC 779. 

In petition under Article 226 of Con- 
stitution against termination of probation 
of a member of service, the Court can- 
not interfere in the case of a sentence, 
provided the sentence is justified by the 
rules and if the order can be supported 
on any finding for which the punishment 
can lawfully be imposed. Therefore if 
the Court is satisfied, that the authority 
would have passed the order on the basis 
of the other relevant and existing grounds 
and the exclusion of irrelevant and non- 
existent grounds^ could not have affected 
the ultimate opinion or decision of the 
authority, it will not interfere The Ques- 
tion as to whether the authority has spe- 
cifically stated^ that it would have sus- 
tained the punishment on that ground or 
not is not material. AIR 1954 SC 179 & 
AIR 1966 SC 740 &: AIR 1963 SC 779, 
Rel. on. Observation to contrary in AIR 
1965 Mad 491. held obiter; (1963) 2 Lab 
LJ 60 (Mad), held impliedly overruled by 
AIR 1963 SC 779. (Para 12) 

In departmental enquiry against a Sub- 
Inspector of Police resulting m the termi- 
nation of his probation, the grounds made 
out were the .delay in submission of the 
fourth quarterly inspection notes, re- 
prehensible conduct in giving evidence 


In the Sub-Magistrate’s Court contrary to 
facts recorded in the case diary, delay In 
submission of case diaries, delay m sub- 
mission of currents and accumulation of 
four punishments during the period of 
probation as Sub-Inspector Even though 
charge of accumulation of punishments 
during probation was not taken into ac- 
count in imposing the punishment, in the 
other charges the authority would have 
terminated the probation. Charge of re- 
prehensible conduct in giving evidence 
was serious and punishment imposed 
could not be said to be excessive. 


Held that the proceedings of the autho- 
rities were not vitiated by any error oi 
procedure The order terminating proba- 
tion was correct and not interfered with 
under Article 226. (Para 15) 

Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 1353 (V 54)= 

(1967) 2 SCR 583. State of Maha- 
rashtra v. Babulal Takkamore II 

(1966) AIR 1966 SC 740 (V 53)= 

1966 Cn LJ 608, Ram Manohar 
v. State of Bihar D 

(1965) AIR 2965 Mad 491 (V 52)= 

(1965) 2 Lab LJ 44. Bank of 
Madura v. B. M. Employees’ Union 13 
(1963) AIR 1963 SC 779 (V 50)= 

(1963) 1 Lab U 239. State of 
Omsa v. Bidyabhushan 10 , 23 

(1963) 1963-2 Lab LJ 60 (Mad), 

Royal Printing Works v. Industrial 
Tribunal 13 

(1954) AIR 1954 SC 179 (V 41)= 

1954 Cri LJ 456, Shibban Lai 
Saksena v. State of U. P. 0 


S Ramaswann, for Petitioner; R Krish- 
namurthy and T. Selvarai, for Govt 
Pleader, for Respondents 


ORDER:— This petition Is filed by a 
Sub-Inspector of Police, whose probation 
was terminated, for the issue of a wnt of 
certiorari after c a ll i n g for the records 
connected with the order of the Deputy 
Inspector-General of Pokes dated 11-1- 
1963 which was confirmed on appeal by 
the Inspector-General of Police on 30-9- 
1963 and by the Government of Madras 
on 4-9-1965 

2. The petitioner was enlisted as a 
constable in 1935 and was promoted as 
Sub-Inspector in 1949, 

3. He was reverted In 1952 for want 
.of vacancies Again on &-10-1958 he was 

promoted to officiate as Sub-Inspector 
and put on probation for two years. On 
30-5-1960 a charge memo was served on t 
him by the Superintendent of Poll eery 
Ramanathapuram, and ultimately (the 
probation of) the petitioner was extended 
by one year on 5-9-1960 by way of 
punishment Again on 25-4-19G2 a charge 
memo was served on the petitioner which 
was received by him on 20-5-1962. Six 
charges were framed against him. The 
first charge related to unsatisfactory work 
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while in charge of Neikuppai Station 
during the period from 31-3-1959 to 16- 
>11-1959. Under the first charge there 
were four specific instances of unsatis- 
factory work in Neikuppai Station. The 
second charge related to unsatis- 
factory work while in charge of Mana- 
madurai Station during the period from 
9-2-1961 to 29-6-1961. In that he delayed 
the submission of IVth quarterly Inspec- 
tion Notes of Manamadurai Station from 
>10-2-1961 to 31-5-1961. 

The third charge related to reprehensi- 
ble conduct in giving evidence in Sub- 
Magistrate’s Court, Srivilliputtur on 7-12 
1961 contrary to facts recorded in the 
case diary in Raiapalayam Taluk Station 
Cr. Nc. 145 of 1961. The fourth charge 
related to (delay in) submission of case 
diaries, and not submitting case diaries 
after F. I. Rs. in Kalayarkoil station in 
several cases and the fifth charge 
related to non-submission of C-l currents 
in various cases in spite of reminders 
from the Inspector of Police, Sivaganga, 
The 6th charge was accumulation of four 
punishments during the period of proba- 
tion as Sub-Inspector. The enquiry offi- 
cer found that all the charges had been 
proved against the petitioner. The Deputy 
Inspector-General of Police accepted the 
findings of the enquiry officer and ter- 
minated the probation of 'the petitioner. 
On appeal the Inspector-General of 
Police agreed with the Deputy-Inspector- 
General of Police and dismissed the ap- 
peal. A further appeal to the Govern- 
ment also failed and hence this writ 
petition. 

4. So far as the first charge relating 
to unsatisfactory work while in charge 
of Neikuppai Station during the period 
31-3-1959 to 16-11-1959 is concerned, it is 
admitted that the charges were the sub- 
ject-matter of a previous enquiry which 
resulted in the extension of the proba- 
tion of the petitioner by six months. The 
petitioner having been punished once be- 
fore charge No. 1 ought not to have been 
again made the subject-matter of a fresh 
enquiry. The plea of the petitioner re- 
garding this charge will have to be ac- 
cepted. 

5. Regarding Charge' No. 2, 'that is 
delay in submission of the IVth Quarterly 
Inspection notes of Manamadurai Station 
from 10-2-1951 to 31-5-1961, the enquiry 
officer found that the reference was pend- 
ing when the delinquent took charge and 
it was his duty to clear off this current 
file or to have reported if it was not 
handed over to him on his taking charge. 
In the absence of any report about this 
current file by the delinquent the officer 
inferred that the current file was at the 
station and as its submission was delayed 
by the delinquent for such a long time 
it was not excusable. The officer also 
found that the delinquent is not able to 


establish that this reference was among 
the papers taken away by his predecessor. 
In the result he declined to accept the 
explanation for the delay. 

__ 6. The learned Counsel for the peti- 
tioner submitted that the reasoning of the 
enquiry officer that the delinquent has 
not established that the reference was 
among the papers taken away by the 
predecessor is not proper as the burden is 
on the prosecution to prove that the paper 
had been left and that the paper was avail- 
able with the petitioner. The Enquiry 
Officer accepted the evidence of P. W. 4 
that the reference was received at the 
Manamadurai Station as recorded in the 
station registers and was pending when 
the delinquent took charge and he ought 
to have attended to the clearing of the 
current or should have reported if it was 
not handed over to him on his taking 
charge. I am unable to say that the rea- 
soning of the Enquiry Officer is unsup- 
portable. Regarding Charge No. in, that 
is, reprehensible conduct in giving evi- 
dence in Sub-Magistrate’s Court, Srivil- 
liputhur on 7-12-1961 contrary to facts 
recorded in the case diary it is common 
ground that the evidence which the peti- 
tioner gave in Court was not in confor- 
mity with the case diary records. 

The statement of the petitioner that he 
recorded a statement from the first ac- 
cused and recovered M. O. 1, recorded 
the confessional statement of accused 
No. 2 and in pursuance thereof seized 
M. O. 2 and then recorded the confes- 
sional statement of accused No. 3 and 
seized M. O. 3 is contrary to the record 
in the case diary which showed that con- 
fessional statements of the accused and 
mahazars recorded that M. O. 1 was re- 
covered at 8-30 a. m., M. O. 2 at 7-30 a. m. 
and M. O. 3 at 7-45 a. m. It is also enter- 
ed in the case diary that the petitioner 
arrested accused Nos. 1 to 3 at Sankara- 
lingapuram at 5-00 am. on 26-9-1961 
and examined them and recorded their 
confessional statements, from accused 
No. 1 at 5-15 a. m., from accused No. 2 
from 6 to 6-30 a.m. and from accused 
No. 3 from 6-45 to 7-15 a.m. There Is 
a clear variation between the evidence he ' 
gave in Court and the case diary records. 
His explanation that the evidence of the 
petitioner was misunderstood by the Sub- 
Magistrate was rightly rejected by the 
Enquiry Officer, 

7. The fourth charge relates to delay 
in submission of case diaries and not sub- 
mitting case diaries after F. I. Rs. in - 
Kalayarkoil crime numbers. The finding 
Is that the petitioner had delayed tb 
submission of case diaries and his plea 
that the delay was due to his work in 
Courts and investigation was not accept- 
ed. Charge No. 5 relates to non-submis- 
sion of currents in spite of reminders from 
the Inspector of Police, Sivaganga. On 
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this charge the Enquiry Officer found as 
a fact that no reminders had been sent 
of the currents by the Inspector but there 
was delay m submission of the records 
Though the act of non-submission is not 
aggravated, as it has not been proved to 
have continued m spite of reminders, the 
charge that there was delay in submission 
is made out 

8. Regarding the 6th Charge, accumu- 
lation of punishments during the period 
of probation the fact that the petitioner 
received the four punishments is not dis- 
puted But it is contended that the En- 
quiring Authority was prejudiced by in- 
cluding this charge relating to past conduct 
and as such the entire enquiry is vitiated. 
In this connection the learned Coun- 
sel, Mr Ramaswami, referred to the Subor- 
dinate Services Rule No 27, which pro- 
vides for the termination of the probation 
of a person. Explanation III to Rule 27 
(c) is the relevant rule. It provides that 
the probation of a member of a service 
can be terminated for general unsatisfac- 
tory work or incapacity without the 
need for enquiry into the specific charge. 
In eases where the competent authority 
proposes to terminate the probation of a 
member for specific charges in addition to 
or distinct from general inefficiency or 
incapacity he is required to frame speci- 
fic charges and follow the detailed pro- 
cedure laid down m Rule 17 (b) of the 
Madras Civil Services (Classification, Con- 
trol and Appeal) Rules. 

In this case, charges were framed and 
the matter proceeded as if for inflicting 
a punishment, not for termination of the 
probation on grounds of general unsatis- 
factory work or incapacity. Charge No. 3 
is that the petitioner was guilty of re- 
prehensible conduct in giving evidence 
contrary to the facts recorded in the 
case diary This charge will not be one 
of unsatisfactory work or incapacity. 
That the proceedings were by way of 
punishment is made clear by the show 
cause notice given by the Deputy-Inspec- 
tor-General of Police dated 11-11-1962 In 
which he stated that "if no further re- 
presentation was received within the sti- 
pulated time it will be considered that 
you have no representations to make and 
(orders on) the punishment roll will be 
disposed of on its own merits”. The De- 
puty-Inspector-General in his order dated 
11-1-1963 has stated that It was a punish- 
ment roll for cessation of probation for 
unsatisfactory work and reprehensible 
conduct 

Thus the termination does not appear 
to be for general unsatisfactory work or 
Incapacity. On the other hand, the De- 
partment proceeded to frame specific 
charges In addition to and distinct from 

I general Inefficiency and incapacity In an 
enquiry held for the purpose of terminat- 


, of Police (Kailasam J.] 'A-LR. 

Ing the probation, I do not think there 
can be any objection to framing of a spe- 
cific charge relating to the punishments 
accumulated by the petitioner. It may be 
that in a case of grave misdemeanour, 
where the dismissal of the petitioner is 
I* contemplation, the petitioner may be 
prejudiced by his past conduct being en- 
quired into at that stage But the fact 
of accumulation of punishment .during 
the period of probation is a material cir- 
cumstance to be taken into account in 
deciding whether the probation should be 
terminated or not I do not think there 
can be any objection to this course as 
admittedly the petitioner was given ample 
opportunity to rebut the charge. 

9. Mr Ramaswami, the learned Coun- 
sel for the petitioner, submitted that m 
any event as Charge No 1 had faijed and 
regarding Charge No V the charge as 
framed had not been established, the 
punishment cannot be sustained In sup- 
port of this contention the learned Coun- 
sel relied on a decision of the Supreme 
Court in Ram Manohar v State of Bihar, 
AIR 1966 SC 740 The Supreme Court 
was dealing with the case of detention. 
Following its earlier decision in Shibban 
Lai Saksena v State of Uttar Pradesh, 
AIR 1954 SC 179 the Supreme Court held 
that as the detention order mentioned two 
grounds, one of which is in terms of the 
rule while the other is not, it could not 
be said to what extent the valid and in- 
valid grounds operated m the mind of the 
authority concerned and contributed to 
the creation of his subjective satisfaction 
which formed the basis of the order of 
detention and therefore the order will 
have to be set aside 

10. In State of Orissa v Bidyabhu- 
shan, AIR 1963 SC 779 the Supreme 
Court was dealing with the validity of 
the order of the High Court, directing the 
Government to reconsider the order of 
dismissal, on the ground that out of the 
charges framed certain charges were held 
to be unsustainable. There were two 
charges against the officer in that case 
The first charge related to five specific 
heads charging the officer with having 
received illegal gratification while the 
second related to possession of means dis- 
proportionate to his income as Sub-Regis- 
trar The High Court held that there was 
evidence to support the findings on heads 
(c) and (d) of charge No 1 and the fin- 
dings on charge No. 2. The High Court 
was of the view that as the findings on 
two of the heads urder charge No 1 could 
not be sustained the Government should 
be directed to decide whether on the basis 
of those charges proved punishment of 
dismissal should be maintained or else 
where a lesser punishment would suffice. 

The Supreme Court held that when the 
findings of the Tribunal relating to two 
out of five heads of the first charge and 
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the second charge were found not liable 
to be interfered with by the High Court 
and those findings establish that the res- 
pondent was prima facie guilty of grave 
delinquency the High Court had no power 
to direct the Government . of Orissa to 
reconsider the order of dismissal. The 
Supreme Court proceeded to observe that 
in the case in which an order of dismissal 
of a public servant was impugned the 
Court is not concerned to decide, whether 
the sentence imposed, provided it is jus- 
tified by the rules, is appropriate having 
regard to the gravity of the misdemean- 
our established. In conclusion the 
Supr em e Court held that if the order 
may be supported on any finding as to 
substantial misdemeanour for which the 
punishment can lawfully be imposed, it 
is not for the Court to consider whether 
that ground alone would have weighed 
with the authority in dismissing the 
public servant. Thus this decision 
clearly lays down that the Court 
. cannot interfere in the case, of a 
sentence, provided the sentence is justi- 
fied by the rules and if the order . can be 
supported on any finding for which the 
punishment can lawfully be imposed. 

11. The decision is subsequently refer- 

red to by the Supreme Court in State of 
Maharashtra v. B. K. Takkamore, AIR 
1967 SC 1353 and the position of law is 
stated thus at page. 1359: — . . 

"An administrative or quasi-judicial 
order based on several grounds,, all taken 
together, cannot be sustained if it be 
found that some of the grounds are non- 
existent or irrelevant and there is noth- 
ing to show that the authority, would 
have passed the order on the basis of the 
other relevant and existing grounds. On 
the other hand, an order based on seve- 
ral grounds some of which are found to 
be non-existent or irrelevant, can be sus- 
tained if the Court is satisfied that the 
authority would have passed the order on 
the basis of the other relevant and exist- 
ing grounds, and the exclusion of the ir- 
relevant or non-existent grounds . could 
not have affected the ultimate opinion or 
decision.” - 

Therefore if the Court is satisfied, that 
the authority would have passed the 
order on the basis of the other relevant 
and existing grounds and the exclusion 
of irrelevant and non-existent grounds 
could not have affected the ultimate opi- 
nion or decision of the authority, it will 
not interfere. 

12. Mr. Ramaswami, the . learned 
Counsel for the petitioner, submitted that 
the decision of the Supreme Court would 
indicate that the order of the adminis- 
trative or quasi-judicial tribunal cannot 
be sustained if there is nothing on the 
record or in the order of the authority 
which would indicate that on the relevant 
and existing grounds it would have sus- 


tained the punishment. In support of 
this contention the learned Counsel refer- 
red to the latter portion of the judgment 
in which the Supreme Court referred to 
the wording of the show cause notice in 
which it was stated that several grounds 
jointly and severally appeared serious 
enough to warrant action under Section 
408 (1) of the Act which would imply 
that the administrative tribunal was will- 
ing to base the punishment on any of the 
grounds. I am unable to accept this con- 
tention for it is made clear by the Supreme 
Court that it is for the Court to be satis- 
fied whether the authority would have 
passed the order on the basis of relevant 
and existing grounds, excluding the ir- 
relevant and non-existing grounds. The 
question as to whether the authority has 
specifically stated that it would have sus- 
tained the punishment on that ground or 
not is not material. This is made clear in 
the concluding portion of the judgment 
where it is stated: — 

"We are reasonably certain that the 
State Government would have passed the 
order on the basis of the second ground 
alone.” 

The question therefore to be decided in 
cases where certain charges are found to 
be unsustainable is whether the Court 
would be satisfied that on the charges on 
the relevant and existing grounds the 
administrative tribunal would have passed 
the sentence that had been imposed. 

13. Mr. Ramaswami, the learned 
Counsel for the petitioner, submitted that 
a Bench of this Court in Royal Printing 
Works v. Industrial Tribunal, (1963) 2 
Lab U 60 (Mad) has held that when the 
punishment meted out by the manage- 
ment is a consolidated one on the ground 
that all the charges have been proved, if 
two of the charges could not be validly 
sustained against the worker, it would 
follow that the punishment cannot be 
sustained. This decision was rendered 
before the decision of the Supreme Court 
in State of Orissa v. Bidyabhushan, AIR 
1963 SC 779. But the learned Counsel 
pointed out that a latter Bench of this 
Court in Bank of Madura v. B. M. Em- 
ployees’ Union, (1965) 2 Lab LJ 44— 
(AIR 1965 Mad 491) declined to accept 
the contention that the decision in (1963) 
2 Lab U 60 (Mad) held anything con- 
trary to AIR 1963 SC 779. The Bench 
based its decision on the ground that the 
worker was a cashier when he was dis- 
missed from service and the cashier who 
belonged to D category cannot be dis- 
missed by the Secretary under Regula- 
tions 25 to 27. The attempt of the learn- 
ed Counsel to show that the dismissal 
order made by the Secretary had the ap- 
proval of the management and therefore 
the dismissal by the Secretary was valid 
was not accepted by the Court. 

As the decision was based on this point 
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the other observations are in the nature 
of obiter dicta. That apart, I find factu- 
ally that the observation of the Court that 
there is nothing contrary to the Supreme 
Court case m (1963) 1 Lab LJ 239— (AIR 
1963 SC 779) in the decision of the Mad- 
ras High Court in (1963) 2 Lab LJ 60 
(Mad) is not correct As pointed out ear- 
lier, the Supreme Court has held that in 
cases where the order may be supported 
on any finding as to substantial misde- 
meanour for which the punishment can 
lawfully be imposed, it is not for the 
Court to interfere, whereas the Bench in 
(1963) 2 Lab LJ 60 (Mad) has proceeded 
on the basis that when once it is seen 
that two of the three charges could not 
be validly sustained against the worker, 
it would follow that the punishment can- 
not be sustained. The contention of the 
learned Counsel based on the decisions in 
(1963) 2 Lab LJ 60 (Mad) and (1965) 2 
Lab LJ 44= (AIR 1965 Mad 491) cannot 
therefore be accepted. 


14 The question for consideration Is 
whether on the charges that had been 
made out, the Court is satisfied that the 
authority would have passed the order on 
the basis of relevant and existing grounds 
to the exclusion of the grounds found to 
be not sustainable The grounds that are 
made out are, the delay in submission of 
the fourth quarterly inspection notes, re- 
prehensible conduct m giving evidence in 
the Sub-Magistrate's Court contrary to 
facts recorded in the case diary, delay in 
submission of case diaries, delay in sub- 
mission of currents and accumulation of 
four punishments during the period of 
probation as Sub-Inspector. Even ac- 
cepting the contention of the learned 
Counsel for the petitioner, that charge 
No VI should not be taken into account 
in imposing the punishment on the other 
charges, I am satisfied that the authority 
would have terminated the probation. 
Charge No III by itself is serious and 
the punishment imposed cannot be said 
to be excessive 


15. I am unable to say that the pro- 
ceedings of the authorities are vitiated by 
any error in procedure The order termi- 
nating the probation is therefore correct 
and this writ petition is dismissed. There 
will be no order as to costs. 

SSG/D V C. Petition dismissed. 
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Abdul Wahab and others. Respondents 
Criminal Appeal No 432 of 1961, D /- 
9-6-1967 

Electricity Act (1910), Ss. 50, 30 — Ex- 


pressions "Person aggrieved” and "at the 
instance of” in S, 50 — Meaning — Com- 
plaint under S. 39 by Chief Engineer of 
Electric Supply Corporation held proper. 

Where a prosecution under S 39 of the 
Electricity Act is instituted by a responsi- 
ble officer namely the Chief Engineer of 
the licensee Electric Supply Corporation, 
who was appointed as the general power 
of attorney agent by the Managing Agents 
of the Corporation under the powers given 
to them by the Articles of Association of 
the Corporation, the prosecution is at the 
instance of the "aggrieved person” with- 
in the meaning of S 50 of the Act When 
an attorney, manager or officer is appoint- 
ed by the Managing Agents, his services 
are for and on behalf of the company. 
Absence of any complaint by the corpo- 
ration or any resolution authorising the 
Chief Engineer to file a complaint will 
not invalidate the prosecution. 

(Paras 8, 11) 


Held that assuming that the Chief 
Engineer was not a power of attorney 
agent in the circumstances of the case he 
was acting "at the instance” of the Elec- 
tric Supply Corporation within the mean- 
ing of S 50 "At the instance of” means 
"at the motion or solicitation of or re- 
quest of” The phrase should be given 
wider meaning to exclude persons who 
had nothing to do with the company from 
giving a complaint A complaint by 
responsible officers of the company, even 
though there is no specific authorisation 
would be "at the instance” of the com- 
pany AIR 1936 All 742 & AIR 1938 Pat 
15 (obiter), AIR 1944 Nag 380 & AIR 
1956 Bom 354, Relied on, 1957 Cri LJ 233 
(Raj). Distinguished (Paras 12, 13, 14) 
Cases Referred: Chronological Paras 
(1965) AIR 1965 SC 666 (V 52)= 

(1965) 1 SCR 103=1965 (1) Cri 
LJ 605, Avatar Singh v. State of 
Punjab 2 

(1957) 1957 Cri LJ 233 (Raj), 
Dhoolchand v State 14 

(1956) AIR 1956 Bom 354 (V 43)= 

1956 Cn LJ 701, State v Magan- 
lal Chunilal 13 

(1944) AIR 1944 Nag 380 (V 31)= 

ILR 1944 Nag 692, Provincial 
Govt C P. & Berar v. Yoganandam 13 
(1938) AIR 1938 Pat 15 (V 25)= 

39 Cn LJ 206, Bhagalpur Electric 
Co v Hariprasad 13 

(1936) AIR 1936 All 742 (V 23)= 

38 Cn LJ 53, Viswanath v. Empe- 
ror ' 13 

Asstt Public Prosecutor, for Appel- 
lant V. T Rangaswami Aiyangar. for K. 
Hanharan, for Respondent No I. 


JUDGMENT: — This appeal is remanded 
by the Supreme Court for determination 
of the question whether the appellant Is 
guilty of an offence under Section 39 of 
the Indian Electndty Act 1910 as the 


CL/LL/B23 6/63 



1969 Public Prosecutor v. Abdul Wahab' {Kailasam J.J [Prs. 1-6] Mad. 281 


question whether the Chief Engineer, 
Kumbakonam Electric Supply Corpora- 
tion was the "person aggrieved” had not 
been determined by this Court. 

2. Six persons were tried by the Sub- 
Magistrate - of Papanasam for an offence 
under Section 379, I. P. C. read with Sec- 
tion 39 of the Indian Electricity Act, 1910 
and Section 44 (c) and (d) of the said Act. 
All the accused were acquitted by the 
Sub-Magistrate and the State filed an ap- 
peal against the order of acquittal. During 
the hearing of the appeal in this Court, 
it was submitted that the prosecution of 
an offence alleged to have been commit- 
ted by the accused under Section 39 of 
the Indian Electricity Act could not be 
instituted except at the instance of an 
"aggrieved person”. The question whe- 
ther dishonest abstraction, consumption 
or use of electrical energy which was 
deemed to be theft by virtue of Section 
39 of the Indian Electricity Act, 1910, will 
amount to an offence against that Act, or 
one under Section 379, I. P. C., was refer- 
red to a Full Bench. The Full Bench 
answered the reference as follows — 

"The offence of dishonest abstraction, 
consumption or use of electricity will 
not be one coming within the mischief of 
Section 50 Indian Electricity Act, but one 
under Section 379. I. P. C., read with 
Section 39 of that Act”. 

After the expression of this opinion by 
the Full Bench, viz. the offence was one 
under the Indian Penal Code and hence 
Section 50 of the Indian Electricity Act, 
1910, had no application, the preliminary 
objection that "the person aggrieved” had 
not launched the prosecution did not arise. 
On the facts, this court allowed the ap- 
peal against the first accused alone hold- 
ing him guilty under Section 379, I. P. C., 
read with Section 39 of the Indian Elec- 
tricity Act, 1910. On appeal, the Supreme 
Court, in view of its decision in Avtar 
Singh v. State of Punjab, (1965) 1 SCR 
103= (AIR 1965 SC 666) holding .that 
’dishonest abstraction of electricity men- 
tioned in Sec. 39 of the Act cannot be 
an offence -under the Indian Penal Code’ 
set aside/ the conviction of the appellant 
under Section 379, I. P. C. But as the peti- 
tioner was also charged under Section 39 
of the Indian Electricity Act, and as the 
questions whether the accused was guilty 
or not under Section 39 of the Indian 
Electricity Act, 1910 and whether the 
Chief Engineer, on the facts of the case, 
may be regarded as the "person aggriev- 
ed” to enable him to institute the pro- 
ceedings, were not considered by this 
Court, the Supreme Court remanded the 
case with a direction that the question 
whether the appellant was guilty of an 
offence under Section 39 of the Indian 
Electricity Act 1910 may be determined. 
In pursuance of this remand, the matter 
comes up before this Court for disposal. 


3. The learned Public Prosecutor at 
the time of the hearing of the appeal, 
requested that he may be permitted to 
adduce additional evidence and mark cer- 
tain documents. That petition was order- 
ed, as it was felt that in the circum- 
stances of the case, the material docu- 
ments should be permitted to be marked 
in evidence and that the Chief Engineer, 
Kumbakonam Electric Supply Corpora- 
tion should be examined. The Chief 
Engineer was accordingly examined by 
this Court and Exs. P. 16 and P. 17 were 
filed. 

4. Section 50 of the Indian Electricity 
Act, 1910 provides as follows — 

"No prosecution shall be instituted 
against any person for any offence against 
this Act or any rule, licence or order 
thereunder, except at the instance of the 
Government or an Electrical Inspector, or 
of a person aggrieved by the same”. 

In this case, the licensee is the Kumba- 
konam Electric Supply Corporation and 
the question is whether the prosecution 
is instituted by "a person aggrieved”. 

5. The accused applied for a tempo- 
rary connection by Ex. P.2 to the Kum- 
bakonam Electric Supply Corporation for 
the purpose of illuminating a marriage 
pandal. Under Ex. P. 3, dated 1-9-1960 
the Kumbakonam Electric Supply Corpo- 
ration permitted a temporary connection 
to the accused's house. In this commu- 
nication, P. W. 1, the Chief Engineer, had 
signed "for the Kumbakonam Electric 
Supply Corporation”. In the complaint. 
Ex. P. 4, P. W. 1, did. not state that he 
was signing on behalf of the Kumbako- 
nam Electric Supply Corporation, though 
he has signed the complaint. Ex P. 4, 
however, states that the complainant is 
the Chief Engineer of the Kumbakonam 
Electric Supply Corporation. 

6. The argument (agreement?) for the 
temporary service connection was signed 
by the first accused and P. W. 1, K. S. 
Seshadri, Chief Engineer, for Kumba- 
nam Electric Supply Corporation. The 
Memorandum and Articles of Association 
of the Kumbakonam Electric Supply Cor- 
poration Ltd., is marked as Ex. P. 16. 
Provision is made for the appointment of 
Managing Agents by Articles 83 to 88. 
Article 84 provides that the India Com- 
pany (Pte.) Ltd., the first Managing 
Agents of the company and who have 
been reappointed Managing Agents of the 
company for a further period of ten years 
on and from 1-1-1950 shall continue and 
he the Managing Agents of the company. 
Under Article 85, the Managing Agents 
have been given full. power and authority 
to appoint all or any attorneys and mana- 
gers, engineers, officers, fitters, servants, 
or agents for the services of, and on be- 
half of, the company. Under Ex P. 1, 

P. W. 1 was appointed as the general 
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power of attorney agent On 25-4-1960, 
Kumbakonam Electric Supply Corpora- 
tion Ltd. and the India Co (Pte.) Ltd., 
entered into an agreement by which India 
Co (Pte) Ltd., was appointed as mana- 
ging agents It is recited that notwith- 
standing the appointment of India Co. 
(Pte) Ltd., as the managing agents till 
14-4-1961 the said appointment became 
terminated by virtue of Section 330 of the 
Companies Act, 1956 on the 15-8-1960 
Kumbakonam Electric Supply Corpora- 
tion and India Co , (P ) Ltd , mutually 
agreed that India Co, (P) Ltd., be ap- 
pointed as managing agents from 15-8- 
1960 to 15-8-1965 It was during this 
period that the offence was committed 
and the complaint was given by P W 1. 

7. It will be seen that under the Arti- 
cles of Association, the Managing Agents 
have the power and authority to appoint 
attorneys and managers, engineers, offi- 
cers, etc , for the services of and on behalf 
of the company When an attorney, mana- 
ger or officer is appointed by the Mana- 
ging Agents, his services are for and on 
behalf of the company By the appoint- 
ment under Ex. P. 1, P W 1 is entitled 
to act as an attorney or agent for and on 
behalf of the company. 

8. The contention of the learned 
Counsel for the accused Is that by Ex. 
P. 1. the managing agents appointed 
P W 1 as the power of attorney of India 
Co Ltd , and not on behalf of Kumbako- 
nam Electric Supply Corporation. In sup- 
port of this contention, the learned 
Counsel referred to certain passages In 
Ex. P 1 and submitted that the appoint- 
ment could not be on behalf of Kumba- 
konam Electric Supply Corporation. He 
also submitted that as the power of at- 
torney was executed m the year 1955 and 
as the Managing agents were reappoint- 
ed in 1960, the power of attorney execut- 
ed m the year 1955 would not be valid. 
It was contended on behalf of the accus- 
ed that the person aggrieved is the Kum- 
bakonam Electric Supply Corporation and 
a complaint should have been filed by the 
company itself by passing a special reso- 
lution authorising any person to do so, 
and in the absence of a specific authorisa- 
tion. P W 1, the Chief Engineer, cannot 
| be said to be acting at the instance of the 
Company 

The learned counsel referred to the 
general power of attorney. Ex. P 1, and 
submitted that the appointment of P W. 
1 was as the attorney for the managing 
agents He relied on the phrase "to be 
our attorney in our name and on our be- 
half”. The mention of the word "com- 
pany” in the document, it was submitted, 
would refer to India Company (P) L*ct, 
and not the Kumbakonam Electric Sup- 
ply Corporation. On a careful examina- 
tion of the general power of attorney I 
am unable to accept this contention. It 
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may be seen that under Article 85 of the 
Articles of Association, the Managing 
Agents have been empowered to appoint 
attorneys and managers, engineers, or 
officers to act for and on behalf of the 
company The articles of association and 
the agreement between the Kumbakonam 
Electric Supply Corporation and the 
India Co (P) Ltd , referred Kumbakonam 
Electric Supply Corporation, as the Com- 
pany and India Co. (P) Ltd , as the Mana- 
ging Agents. 

In Ex. P. 1, the power of attorney, the 
words "a company registered under the 
Indian Companies Act 1913, and having 
its registered office at Oriental Buildings, 
Armenian Street, Madras” would refer to 
the Kumbakonam Electric Supply Corpo- 
ration. This is made clear by the reatal 
"to be our attorney in our name and on 
our behalf to do all or any of the follow- 
ing acts or things to the intent that the 
powers conferred shall extend to all mat- 
ters in which the company is now or may 
hereafter become interested". The phrase 
"to be our attorney in our name and on 
our behalf’ would certainly refer to 
India Co (P) Ltd. But the phrase "the 
powers conferred shall extend to all mat- 
ters in which the company is now or may 
hereafter become interested” would refer 
to the Kumbakonam Electnc Supply Cor- 
poration. Under Clause (1) of the power 
of attorney. P. W. 1 is authorised to give 
a discharge in respect of any property 
to which the company may be entitled to 
and to effect a compromise or release of 
any claim in respect of all property, 
money, securities and rights. 

A distinction between a claim of the 
company and a claim against "us” (The 
India Co (F) Ltd.,) is discernible. Clause (5) 
of the powers of attorney makes the posi- 
tion dear, for it empowers P W. 1 to 
present for registration on behalf of the 
company any document executed by Sri 
C R. Raraaswami signing on behalf of 
India Co (P) Ltd., as Managing Agents of 
the Kumbakonam Electric Supply Corpo- 
ration and to admit execution thereof, 
etc. A distinction Is, therefore, mam- 
tamed between the company and the 
Managing Agents, and P W 1 is autho- 
rised to present for registration any in- 
strument or deed on behalf of the com- 
pany executed by Sri C. R Ramaswam! 
signing on behalf of the India Company 
(P) Ltd. 

9 It Is clear that the power of attor- 
ney was executed by the Managing 
Agents empowering P, W 1 to act on 
behalf of Kumbakonam Electric Supply 
Corporation. The power of attorney is in 
accordance with the powers conferred on 
the Managing Agents under Article 85 of 
the Artides of Association. No doubt, 
after the execution of the power of attor- 
ney on 25-4-1960 the Managing Agency 
agreement was renewed, as the agency 



■was terminated by virtue of Section 330, 
Companies Act of 1956. This re-appoint- 
ment will not, in any way, affect the vali- 
dity of the power of attorney. In view 
of the fact that there has been no break 
in the Managing Agency of the company 
and that the power of attorney executed 
by the Managing Agency in 1955 would 
continue to be in operation till it is re- 
voked, it will have to be held that the 
appointment of P. W. 1 as the power of 
attorney agent of the Managing Agents 
would empower him to act on behalf of 
the company also. On a reading of Exs. 
P. 16 and P. 17 and also Ex. P. 1, I am 
satisfied that P. W. 1 was acting as the 
power of attorney agent of the Kumba- 
konam Electric Supply Corporation and 
the prosecution is at the instance of the 
aggrieved person. 

10. It is admitted that the company 
did not file any complaint or pass any 
resolution authorising any person to file 
a complaint. But in the circumstances 
stated above, I find that the absence of 
such complaint or resolution will not 
invalidate the proceedings. 

11. The learned Counsel for the ac- 
cused submitted that P. W. 1 in his cross- 
examination in the trial Court admitted 
that he gave the complaint as the Chief 
Engineer and not as the power of attor- 
ney agent. This admission is relied on 
for submitting that the complaint was 
not given as the power of attorney agent. 
When his attention was drawn to this 
statement in his cross-examination in 
thig Court, P. W. 1 replied that the power 
of attorney was already there and it 
could speak for itself. He wanted to 
impress by saying that he signed the com- 
plaint as Chief Engineer because he was 
responsible for any loss to the company. 
iWhat P. W. 1 had stated in the evidence 
would not in any way affect the legal 
position. The mere fact that P. W. 1 
stated that he gave the complaint as the 
Chief Engineer and not as the power of 
attorney agent would not alter the posi- 
tion. If the power of attorney was in 
force, as it had been found to be, he 
would he acting on behalf of the company 
and would be a person competent to in- 
stitute the complaint. 

12. Even assuming, that P. W. 1 was 
not a power of attorney agent, in the 
circumstances of the case, it can be found 
that P. W. 1 was acting at the instance of 
Kumbakonam Electric Supply Corpo- 
ration. That P. W. 1 was acting on behalf 
of the Kumbakonam Electric Supply Cor- 
poration is dear from Ex. P. 3, the tem- 
porary permit granted to the accused. 
Though Ex. P. 4 was signed by P. W. 1 
without specifically stating that it was on 
behalf of the company, it was given by P. 

1, as the Chief Engineer of the Kum- 
bakonam Electric Supply Corporation. Ex. 
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12, the agreement between the Kumba- 
konam Electric Supply Corporation and 
the accused, is signed by P. W. 1 for the 
Kumbakonam Electric Supply Corpora- 
tion as its Chief Electrical Engineer. The 
documents referred to above dearly show 
that P. W. 1, as Chief Engineer of the 
Corporation, was acting on its behalf. 

13. The meaning of the phrase "at the 
instance of” is given in the Chambers 
Dictionary as "at the motion or solicita- 
tion of.” In B. Ramanatha Aiyar’s Law 
Lexicon, the same meaning is given. In 
Viswanath v. Emperor, AIR 1936 All 742, 
a Bench' of the Court stated that the 
phrase "at the instance of” means merely 
"at the solidtation of or at the request 
of", that it had been introduced so as to 
make the provision a general one and that 
if it had been the intention of the Legis- 
lature that no case should be instituted in 
Court except by the Electrical Co., itself 
or other persons mentioned in Section 50 
of the Act, the legislature would have 
used the ordinary phrase "on the com- 
plaint of" and the section would have 
been on the lines that no magistrate 
should take cognizance of any offence re- 
ferred to in Section 50 of the Act except 
upon the complaint of certain persons. 
The Court further held that the prosecu- 
tion should not be instituted by some 
independent busy-body who had nothing 
to do with the matter. The officers of 
the company discovered the theft and 
reported it to the police to make an in- 
vestigation. In the circumstances, the 
Court held that the officers intended that 
prosecution should follow according to 
the result of the investigation and con- 
cluded that the prosecution was at the 
instance of the Electric Co. This decision 
would support the view that the phrase 
"at the instance of’ should be given a 
wider meaning and it was intended for 
the purpose of excluding independent 
persons who had nothing to do with the 
company from giving a complaint. A 
complaint by reasonable (responsible?) 
officers of the .company, even though 
there is no specific authorisation, would 
be “at the instance of” the company. 

In Bhagalpur Electric Co. v. Hariprasad, 
AIR 1938 Pat 15, following the deci- 
sion in AIR 1936 All 742, the Court ex- 
pressed its opinion that when a responsi- 
ble officer of a company reports an offence 
to the police and a prosecution is there- 
fore set on foot, that will be considered 
to be a prosecution instituted 'at the in- 
stance of’ the company. It is no doubt 
true that in the case cited, the complaint 
was presented by the residential engineer 
after obtaining an authorisation from the 
managing agents, and therefore the obser- 
vations will be in the nature of an obiter 
dicta. 

In Provincial Govt. C. P. and Berar v, 
Yogananda, AIR 1944 Nag 380, a Bench 
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of the Court was of the view that the ex- 
pression 'at the instance of’ does not mean 
'on the complaint of or 'with the sanc- 
tion of but only means 'at the asking* or 
'the suggestion of and the object of using 
that phrase was only to prevent indiscri- 
minate prosecutions by persons without 
any expert knowledge of the working of 
electricity 

In State v Maganlal Chumlal, AIR 
1956 Bom 354, a Bench of the Bombay 
High Court was of the view that the ob- 
ject of the Legislature was that only 
persons aggrieved may set the law in 
motion, and in the case before the Court 
one Mr Gore the officer who acted for 
and on behalf of the company having 
set the law m motion, the prosecution 
must be regarded as having been insti- 
tuted at the instance of the company In 
this case also, sanction was obtained from 
the head office to lodge a complaint and 
therefore the observations are m the 
nature of an obiter dicta In the four 
cases cited above, the Courts have taken 
the view that when the law is set in 
motion by a responsible officer for and 
on behalf of the company, the prosecution 
should be regarded as having been insti- 
tuted at the instance of the company 

14. The learned Counsel for the accus- 
ed relied on the decision in Dhoolchand 
v State, 1957 Cn U 233 (Raj), wherein 
it was held by the Rajasthan High Court 
that the Superintendent, Electrical and 
Mechanical department of the Govern- 
ment does not come within the meaning 
of the words "Government” or "Electric 
Inspector” as he is only a paid servant of 
Government and he cannot be said to 
v have been aggrieved at the offence. The 
case can be distinguished on the facts, in 
that, the officer did not verify the truth 
of the complaint and left it to the police 
to check up and do the needful. Further, 
there Is nothing in the evidence to show 
that the officer was acting on behalf of 
the Government. On a consideration of 
the authorities cited before me, I am of 
the view that when a prosecution is in- 
stituted by a responsible officer of the 
company, the requirement of Section 50 
of the Indian Electricity Act. 1910 that 
the institution of the prosecution should 
be at the instance of the aggrieved person 
is satisfied. 

15. In this case, P W 1, the Chief 
Engineer has stated that he was in entire 
charge of the administration of the Cor- 
poration Including the accounts depart- 
ment. It is also clear that he was acting 
on behalf of the Corporation by signing 
agreement forms fpr giving connections 
to applicants I accept the testimony of 
P. tV 1 and find that he was acting on 
behalf of the company and as a respon- 
sible officer, he instituted the prosecution 
before- the police. The signing of the 
complaint by, P. W. 1 as K. S Seshadrf 


without mentioning that he did so on 
behalf of the Corporation would not 
make any difference, because in the com- 
plaint itself he had stated that he was the 
Chief Engineer of the Corporation. I am 
satisfied that in the circumstances of the 
case, the requirement that the institution 
of the prosecution should be at the in- 
stance of the aggrieved person had been 
satisfied There can therefore be no im- 
pediment in holding that the accused is 
guilty of an offence under Section 39 of 
the Indian Electricity Act, 1910, and the 
order of remand is answered accordingly. 

16. Mr V. T Rangaswami Aiyangar 
requested the Court to go into the facts 
and consider the question whether an 
offence under Section 39 of the Indian 
Electricity Act, 1910, had been made out 
This request is beyond the scope of the 
remand, for, what is directed to be de- 
cided is the question whether the Chief 
Engineer of the Corporation may, on the 
facts of the case, be regarded as the per- 
son aggrieved, as the said question had 
not been determined by the High Court 

17. On a consideration of the facts 

before the remand by the Supreme Court, 
this Court allowed the appeal of the State 
in so far as the first accused is concerned 
and held that he was guilty of dishonest 
consumption of electrical energy This 
is an offence under Section 29 of the 
Indian Electricity Act, 1910. A finding 
is therefore recorded that the accused Is 
guilty of an offence under Section 39 of 
the Indian Electricity Act of 1910 
VGW/D.V.C. Answer accordingly. 
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SRINIVASAN AND SADASIVAN. JJ. 

A. V. Meiyappan, Petitioner v. Com- 
missioner of Commercial Taxes, Board of 
Revenue, Madras and another. Respon- 
dents 

Writ Petns Nos 782 to 784 of 1966, D/- 
&-3-1967. 

(A] General Clauses Act (1897), S. 3 

(36) — Copyright is incorporeal moveable 
Property. AIR 1939 AU 305, Eel. on. 
(Point conceded) (Para 9) 

(B) Constitution of India, Art. 36G (12), 
Sch. VII, List n Entries 54, 51, 52. 56 
njd List I Entries 92A, 30, 84, 89 — Levy 
of Safes Tax on incorporeal moveable pro- 
perty is not ultra vires Art. 366 (12) — , 
Definition of 'Goods’ appearing in Arti--*{ 
cfe 3G6 (12) is inclusive — Not limited to 
concrete goods onlv — S. 2 (i) and (n) of 
Madras Act (1 of 1959) is constitutional. 

The word 'goods’ has not been defined 
to Art 366 (12) in an exhaustive manner 
sq as to exclude incorporeal movable pro- 
perty from the definition. It may be that 

EL/KL/C340/63 
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in so far as incorporeal movable property 
is concerned, there might be difficulties 
in levying the appropriate tax, such as 
those contemplated in Entries 30, 84, 89, 
List I, or Entries 51, 52 and 56 of List II 
of the 7th Schedule. But that cannot 
control the definition in any way. Not- 
withstanding the fact that the expression 
employed in defining "goods” embodys 
only the natural sense of the word, it 
cannot be said that 'goods’ as defined’ has 
been restrictively defined and to com- 
prise only materials, commodities and 
articles, that is to say, concrete goods. 
There is no restriction imposed by the 
Constitution upon the power to legislate 
in respect cf sale or purchase of one class 
of movable property viz., incorporeal 
movable property. Definition of goods in 
S. 2 (i) of Madras Act 1 of 1959 meaning 
" all kinds of movable property” does not 
go beyond the meaning of the expression 
given to it under Art. 366 (12) and there- 
fore, the legislation of S. 2 (n) in respect 
of sale or purchase of goods other than 
concrete goods is not ultra vires. 1899 
AC 99 and AIR 1958 SC 560, Disting. 

(Para 15) 

(C) Sales Tax — Madras General Sales 
Tax Act (1 of 1959), S. 2 (n) and (j) — 
Right to exhibit film — Transfer of, by 
owner of film to distributor — Whether 
amounts to sale — Held on construction 
of agreement, that it amounted to lease 
and not outright sale. 

Where the owner or producer of a film, 
instead of exhibiting the film himself, by 
entering into an agreement, confers upon 
another party the right to have the film 
exhibited for certain period as a distri- 
butor together with the ancillary right of 
making or causing to be made positive 
prints for purposes of exhibition, the 
agreement is that of lease and not sale, 
even though the right comes within the 
definition of goods under S. 2 (i). 

(Paras 23, 28) 

The fact that one of the clauses of the 
agreement envisages that the negative of 
the film, which is the master copy from 
which positive prints are taken from time 
to time, shall remain in the custody of 
the producer only as an agent and cus- 
todian of the distributor and that the pro- 
ducer is not to make use of the negative 
in any manner other than for the purpose 
of fulfilling the terms of the agreement, 
does not establish that there is transfer 
of ownership of the negative film, during 
the period of agreement, when the agree- 
ment also provides further that this part 
of the clause is expressly intended to 
operate only during the lease period and 
that after expiry of the lease period the 
distributor is to have no further rights 
with regard to negative or positive films. 
If the intention of the parties was to 
transfer the property in the negative to 
distributor, such wording is singularly in- 


appropriate for the purpose. (Paras 24, 25) 

In the circumstances that the producer 
was also running a laboratory and the 
distributor might require additional posi- 
tive prints, their life-span being short 
the clause might have been introduced 
for convenience and benefit of both the 
parties. (P ara 24) 

Secondly, the fact that the agreement 
provided that the failure or default on 
the part of the distributor to carry out 
the agreement, entitled the producer only 
to claim unpaid consideration and that 
he could not get back or claim possession 
of positive or negative copies, did not 
also establish that the property in posi- 
tive or negative copies, was transferred 
to the distributor. In view of the nature 
of film industry, wherein distribution and 
exhibition rights are usually transferred 
by the producer even before the film is 
ready and censor certificate is obtained 
and the distributor also in turn enters in 
contract with third parties before he is in 
position to distribute film for exhibition, 
such provision in the agreement does not 
amount to outright sale of the negative of 
film and only contemplates that having 
once conferred the right of distribution 
and exhibition to the distributor and hav- 
ing permitted him to enter into other 
engagements of like nature, the producer 
is prevented from claiming any lien on 
the world negative rights and his rights 
are restricted only to recovery of the 
consideration money. (Para 26) 

Thirdly, concept of sale cannot be spelt 
in the transaction merely because the 
agreement provides that the consideration 
is to be computed as the total of (a) the 
amount of the producer’s declared cost of 
the film, plus (b) the profits to the pro- 
ducer @ 15% of the declared cost. In 
view of the nature of industry, if the 
producer guarantees his investment by 
providing a return of a percentage in ad- 
dition to the cost that went into the mak- 
ing of the film, it cannot be said on that - 
ground alone that he intended sale of the 
film. (Para 27) 

Procedure adopted by the Income-tax 
Department for arriving at depreciation 
value of the film as an income earning 
asset cannot give any clue to the real 
nature of the transaction between the 
producer and the distributor. Mere sale 
of a film regarded as material to an- 
other person by the owner of film would 
count for nothing at all unless there is the 
conferment of a right to exploit the film 
and it is this right which is more valu- 
able and the supply of the film is an- 
cillary to the exercise of that right. 

(Para 28) 

(D) Sales Tax — Madras General Sales 
Tax Act (1 of 1959), S. 3 (2), Scb. I 
Entries 6, 7 — Exposed film is different 
article from raw film — Exposed film can 
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be taxed under S. 3 (2), although it has 
suffered tax as raw film. (1966) 17 STC 
138 (Guj) and AIR 196G SC 1000, BeL on. 

AIR 1961 SC 412, Distmg. (Paras 31, 32) 

(E) Sales Tax — Madras General Sales 
Tax Act (1 ol 1959), S 12 (3) — Scope 
and validity — Power to impose penalty 
— Power is ancillary to taxing power — • 

Assessing authority is to exercise power 
with proper judicial discretion — Can be 
exercised only in cases of wilful non-dis- 
closure intended to evade tax. 

It is well recognised that a power to 
penalise evasion of tax which is lawfully 
due, is ancillary to the taxing power and 
the penal provision cannot therefore be 
struck down. However, the power to 
impose the penalty for non-disclosure of 
any part of the turnover is not a routine 
act on the part of the assessing authority 
but one which invites the exercise of a 
proper judicial discretion on his part. 

(Paras 33, 35) 

Section 12(3) refers to the imposition of a 
penalty and penal provision of this nature 
cannot have been intended to apply to cases 
other than where a deliberate conceal- 
ment by non-disclosure is involved Hav- 
ing regard to the underlying intent of 
Sec. 12 (3), it is still necessary for the 
assessing authority to be satisfied that the 
non-disclosure is wilful and is designed 
to evade the tax. It can hardly be that 
the legislature thought that an innocent 
omission by oversight or some such rea- 
son should still invite penal consequences. 

Where the turnovers relating to trans- 
actions of the kind involved were not being 
included in the several preceding years, 
due to the decision of the Sales Tax 
Appellate Tribunal, and the authorities 
also did not fn the preceding years 
insist on the inclusion of such turnovers, 
imposition of penalty under S 12 (3) for 
non-disclosure of such transactions is 
wholly unjustified. (Para 35) 

Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 1000 (V 53)= 

(1966) 17 STC 316, State of Madras 
V Swasthik Tobacco Factory 31 

(1966) 1966-17 STC 138= (1965) 6 
Guj LR 601, Gokaldas and Co. v. 

State of Gujarat 31 

(1961) AIR 1961 SC 412 (V 48)= 

(I960) 11 STC 827, Tungabhadra 
Industries Ltd v. Commercial Tax 
Officer, Kumool 31 

(1960) C A. No 16 of 1959. D/- 26- 
2-1960 (SC), Smgha Mall v. 

Parduman Singh 11 

(1958) Affi 1958 SC SCO (V 45)= 

1058 SCI C56, State of Madras v. 

Gannon Dunkerly and Co , (Mad- 
ras) Ltd. 33 

(1956) 1956 (1) AH EB 306=(1936) 

1 QB 650, Reynolds v John 11 

(1939) AIR 1939 All 305 (V 26)= 

IUl (1939) All 275. lit. Savitri Devi 
v. Dwarfca Prasad B 


AXIL 


(1908) 1908-2 Ch 441=77 U Ch 742, 
Mansell v Valley Printing Co. 0 
(1901) 1901 AC 217=70 LJKB 677, 
Comror. of Inland Revenue v, 
Muller & Co’s Margann Ltd. 0 

(1899) 1899 AC 99=79 LT 473, 
Dihvorth v Commr of Stamp II 

(1897) 1897-1 QB 175=66 LJKB 137, 
Smelting Co of Austral i a V, 
Commr of Inland Revenue 9 

V K Thiru venkata chan instructed by 
King and Partridge, for Petitioner (in all 
the Petns), Advocate-General for Special 
Govt Pleader, for Respondents (in all the 
Petns ) 

SRINIVASAN, J.: — In these writ peti- 
tions seeking the issue of appropriate 
writs, the validity of certain assessments 
to sales-tax made by the sales-tax autho- 
rities and the steps taken by them to re- 
vise assessments already made are brought 
Into question. The case is somewhat out 
of the ordinary and to start with the 
following facts may be stated. The peti- 
tioner is a film producer, being the sole 
proprietor of Messrs A. V. M. Produc- 
tions In or about 1962, the petitioner 
obtained for the copyright of a story In 
Hindi entitled "POOJA KE PHOOL” and 
on the basis of that story, he produced a 
cinematograph film. In 1964. a Hindi 
version of a popular Tamil picture was 
also produced The petitioner entered 
into an agreement with Messrs A. V. M. 
Limited, whereunder the petitioner leased 
to the latter entity the right to exploit 
the cinematograph film "POOJA KE 
PHOOL” for a period of 49 years on 
certain terms, which will be referred to in 
detail later. In respect of the second film, 
a similar agreement of lease was en- 
tered into m August 1963, with Messrs 
Murugan Brothers and this lease com- 
prised l/20th of the rights of the peti- 
tioner Later by another agreement, a 
lease of 10/20th of the rights in that film 
for a penod of 49 years, and a further 
agreement covering the balance of fl/20th 
of the rights, were granted to Messrs. A. 
V. M. Limited. In respect of the agree- 
ment for the first film, the petitioner re- 
ceived over Rs 25 lakhs in 1964, and with 
regard to the second film, an aggegate 
of Rs 19 lakhs and odd was received by 
the petitioner in 1965 For the assess- 
ment year 1964-65, the petitioner sub- 
mitted his return which did not Include 
the above sums. The assessing autho- 
rity, the Deputy Commercial Tax Officer, 
however decided to include in the assess- 
able turnover the tv.o sums mentioned 
above, treating the sums as representing 
the turnover of sales of films liable to a 
single Point tax at 10% under the 1st 
Schedule to the Madras General Sales 
Tax Act I of 1959. The contention of the 
petitioner broadly stated i3 that these 
are not sales of any goods but represent- 
ed only realisations of the rights to ex- 
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ploit the films conferred upon him by the 
appropriate statute viz., the Copyright 
Act. It is claimed that such rights in the 
films are not corporeal or tangible rights, 
nor are the films goods which are the 
subject-matter of any sale; and that there 
was no transfer of property in these films. 
The view. taken by the assessing autho- 
rity that in effect what was contemplated 
was the sale of the films is attacked as 
wholly erroneous and unjustified. It was 
only the right of exploitation of the film, 
which, having regard to the nature of 
the industry, is the only method by which 
y a producer can reap the results of his 
activities, that was the subject-matter of 
the lease agreement, and the petitioner 
contends that the transactions fall wholly 
outside the purview of the Madras 
General Sales Tax Act. 

2. A second point has been taken that 
in any event the levy of tax at 10% 
under the First Schedule to Act 1 of 1959 
is illegal The First Schedule provides 
for a single point levy at 10% on certain 
specified goods (higher than the normal 
rate of tax on the turnover of sales or 
purchases of general goods); the petitioner 
claims to have paid tax at that rate at the 
time of the purchase of the raw films and 
it is said that even if the 'processed film 
is regarded as the subject-matter of the 
sale, it cannot be subjected to a tax over 
again under the First Schedule to the Act. 

3. A third point relates to the levy of 
penalty. The assessing authority took the 
view that by reason of the failure of the 
petitioner to disclose in his returns these 
two sums of Rs. 25 lakhs and 19 lakhs as 
assessable turnovers, the penal provision 
of Section 12 (3) of the Act is attracted, 
and accordingly levied a penalty of 
Rs. 6,66,251/-, computed at one and a half 
times the quantum of tax on the amount 
not so disclosed. It is claimed by the 
petitioner that he is not bound to disclose 
these turnovers, for they are not turn- 
overs relating to sales of goods and that 
the levy of penalty is illegal. 

4. The above relates to the assessment 
for the year 1964-65. The next writ peti- 
tion, W. P. No. 783 of 1966, relates to a 
notice issued by the assessing authority 
proposing to re-open and revise the com- 
pleted assessment for the year 1963-64. 
Proceedings were launched by the assess- 
ing authority seeking to include in the 
taxable turnover a sum of Rs. 9,42,000 
and odd received by the petitioner in 
respect of similar agreements relating to 
a lease of the exploitation rights of a 
tamil film "NANTJM ORU PENN”. For 
reasons similar to those which have al- 
ready been indicated, the petitioner claims 
this amount is not assessable to tax. ' The 
assessing authority has in addition to pro- 
posing to include this amount, issued a 
notice proposing to levy a penalty as well, 
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The petitioner seeks the issue of a writ of 
prohibition in this case. 

5. W, P. No. 784 of 1966 raises the 
question of a provisional assessment made 
for the year 1965-66 based upon the as- 
sessment for 1964-65. The assessing 
authority proposed by the notice to fix 
the turnover at Rs. 44 lakhs and odd and 
called upon the petitioner to pay a tax 
of Rs. 4,48000 and odd thereon. In 
W. P. Nos. 782 of 1966 and 784 of 1966, the 
petitioner prays that the assessment 
orders, final in the first case and pro- 
visional in the second, may be quashed as 
illegal by the issue of writs of certiorari. 

6. In the counter-affidavit filed on be- 
half of the respondents, the statement of 
facts is not denied. But what the res- 
pondents say is that "it was found that 
the petitioner had effected a sale of nega- 
tive prints of these pictures for conside- 
ration received, though the transaction 
was described as a lease of the above pic- 
tures for a period of 49 years.” It is the 
contention of the assessing authorities 
that a scrutiny of the provisions of the 
documents of lease so-called clearly esta- 
blishes that the property in the films had 
effectively passed from the petitioner to 
Messrs. A. V. M. Limited. It is claimed 
that the- negative of a picture is brought 
into existence, by expenditure of money, 
labour and skill; and that the species of 
moveable property is created apart from 
the intangible rights residing in the pro- 
ducer; and that the property was in fact 
transferred for valuable consideration re- 
ceived. It is stated that the transaction 
is "in substance , of transfer of properly 
in goods for valuable consideration and 
therefore liable to tax.” The respondents 
also seek to distinguish between a copy- 
right, which the petitioner has in the 
product of his labour and skill, which are 
the pictures, and the actual transactions 
that were put through; the latter, it is 
claimed, still represent a transfer of pro- 
perty in goods irrespective of whatever 
incorporeal rights might ves.t by the law 
of copyright in the transfer. It is alleged 
that the real nature of the transactions 
has been camouflaged and when once it is 
established that the ownership of the 
films has passed from one to the other by 
virtue of the transactions, it can evidence 
nothing more than a sale of goods. 

A further point has been taken that in 
films of this kind, the value of a picture 
becomes completely wiped out by exhibi- 
tion in the course of ten years or so, so 
that after the lapse of 49 years fixed in 
the agreements, the films, which are the 
subject-matter of- the transactions have 
no surviving value at alL That is also 
relied upon to show that what passes 
under the documents is comprised of the 
entire rights of the lessor to the lessee, 
who are in reality the seller and the 
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buyer respectively. Turning to the levy 
of tax at 10%, the Department contends 
that the relevant entry in the first sche- 
dule to the Act cannot be read m the 
manner claimed by the petitioner. It is 
true that the raw film is liable to tax at 
a single point at 10% But a film, which 
has been processed is, a different product 
but still a film and can once again fall 
within the scope of this entry It is claim- 
ed that a processed film is not the same 
as the raw film and though a different 
object, continues to be a film, and when 
the sale of such a film takes place, it can 
be taxed under this entry, that is to say, 
the Department claims that in interpret- 
ing the expression 'film’, a processed film 
must be regarded as different from the 
raw film, and though on the purchase of 
the raw film tax might have been paid, 
that fact cannot obviate the levy of tax 
on the sale of a processed film. 

7 The counter-affidavits have not 
however traversed the complaint of the 
petitioner with regard to the levy of 
penalty 

8. By a further affidavit filed on be- 
half of the petitioner, an additional 
ground has been taken that the defini- 
tion of 'goods’ embodied in the Madras 
General Sales Tax Act is ultra vires the 
powers of the State Legislature in so far 
as such definition goes beyond the defini- 
tion of 'goods’ as found in the Constitu- 
tion. It would suffice to say at this stage 
that by a further counter-affidavit filed 
by the respondents, the validity of this 
attack is questioned, and it is claimed that 
the Constitution-makers were not unaware 
of the enlarged definition of 'goods’ in 
the various Sales-tax Acts at the time when 
"goods" was defined for purposes of the 
Constitution. It is urged therefore that 
the definition found in the Constitution 
is not exhaustive and the validity of the 
definition in the Sales Tax Act cannot 
therefore be questioned 

9. Mr V. K. Thlruvenkata chart, learn- 
ed Counsel for the petitioner, conceded 
in effect that copyright is a new form of 
property which has come to be recognised 
by law. This right was originally regard- 
ed as merely a negative right to prevent 
one person from appropriating the labour 
of another It was undoubtedly only alter 
the enactment of the Copyright Act in 
England that Copyright came to be re- 
garded as a statutory right which right in 
the author of a work, for instance, was 
statutorily protected. Even earlier it was 
held in Smelting Company of Australia 
v. Commissioners of Inland Revenue, 
1897-1 QB 175 that a share in a patent 
and a licence to use it are "property". An 
agreement dor the sale of such share or 
licence was held liable to stamp duty 
under the relevant Act as if it were a 
conveyance on sale. Though the question 
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arose in that decision more with regard to 
the location of the property that it was 
property does not appear to have been 
doubted at all In Commissioners of In- 
land Revenue v Muller & Co 's Margann 
Ltd., 1901 AC 217 goodwill was regarded 
as property, but it was pomted out in this 
decision that its legal conception as pro- 
perty involved the additional legal con- 
ception of existence somewhere Mansell 
v. Valley Printing Company, 1908-2 Ch 
441, winch was rendered prior to the 
enactment of the Copyright Act in Eng- 
land pointed out that the remedy of a 
person against piracy was an action at 
common law. a suit in equity for injunc- 
tion founded on the common law right 
It was by common law that copyright or 
protection thereof existed in favour of 
works of literature, art or science, and 
the right of property of an author m his 
work was held to be incorporeal property. 
Copinger on "The Law of Copyright” 
(9th edition Page 1) points out that 
"Copyright Law is in essence concerned 
with the negative right of preventing 
copying a physical material existing in 
the field of literature and arts Its object 
is to protect a writer and an artist from 
the unlawful re-production of his mate- 
rial. It is concerned only with the copy- 
ing of physical material and not with the 
re-production of ideas, and it does not 
give a monopoly of any particular form 
of words or design. It is thus to be dis- 
tinguished from the rights conferred by a 
patent, trade mark and design legislation 

” Salmond in his jurisprudence 

11th edition, refers to copyright as an 
example of a nght over immaterial pro- 
perty, which has been raised to the level 
of a legal right by Statute (P. 269) 
Copyright is referred to as an immaterial 
form of property recognised by law, be- 
ing the product of human skill and labour 
or of a man’s brains (p 462) In all the 
English text books and which it is un- 
necessary to refer at legth, copyright 
has been regarded as incorporeal movable 
property and that view has been adopted 
in our country as well. It would be suffi- 
cient to refer to Savitri Devi v. Dwarka 
Prasad. AIR 1939 All 305 

10. Proceeding on the basis that copy- 
right is incorporeal movable property, 
the further contention of Mr. V. K Thi- 
ruvenkatachari, for the petitioner, is that 
in so far as Parliament provided for the 
legislative competence of the State Legis- 
lature to enact laws with regard to sale 
of goods. Parliament must, for reasons to 
be mentioned hereafter, have intended to 
restrict such competence only to concrete 
goods and not abstract goods or incorpo- 
real goods such as property represented 
by copyright. The Madras General Sales 
Tax Act IX of 1939 defined 'goods’ as 
meaning "all kinds of movable property 
other than newspapers, actionable claims. 
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frame Rules under Art. 309 of the Consti- 
tution is co-extensive with that of the 
Legislature which can make a legisla- 
tion in respect of a single individual 
Therefore, it cannot be contended that 
the Governor has no power to make a 
rule under Art, 309 of the Constitution 
in respect of a single individual ATT?. 
1967 SC 1305, Explained. W. P. Nos. 858 
& 913 of 1967 (Mys) & AIR 1969 Mys 
59, Rel on. {Para 13) 

Scrutinising the appointment of the 
respondent as a Principal of Oorigum 
School of Mines, Oorigum Kolar Dist. by 
framing the Mysore Education Depart- 
ment Services (Technical Education 
Department) (Special Recruitment) Rules 
1967, under Art. 309, from the point of 
view whether it had been discriminatory 
or violative of the principles of equal 
opportunity being given to the candidates 
equally qualified. 

Held after considering the circum- 
stances, that the State considered that the 
respondent was the only qualified person 
to be appointed as Vice Principal in the 
first instance and later as Principal 
Hence the initial appointment could not 
be said to be discriminatory and vitiated 
for any valid reason. Further, taking into 
• consideration that the respondent had 
held the post of the Principal from 15-2- 
1958 continuously upto the date of the 
framing the Rule, 9-2-1967, discharging 
his duties satisfactorily and that he held 
high academic qualifications in Geology, 
the regularisation of the appointment of 
the respondent as Principal School of 
Mines, Oorigum with effect from 15-2- 
1958 could not be held to be unjustified. 

(Para 15) 

Held however that It could not be 
gainsaid that at the stage of the initial 
appointment of the respondent as Vice 
Principal or Principal it would have 
been advisable to strictly follow the 
method of recruitment prescribed in the 
1957 Rules. It was only in the special 
circumstances of the case, that the view 
that the Government properly exercised 
its executive power to make the tempo- 
rary appointment and subsequently regu- 
larised the same could be taken. But if 
the regularisation were ordered to be 
disturbed at this late stage great pre- 
judice would be caused to the respon- 
dent A rigorous application of the rule 
laid down by the Supreme Court in AIR 
r " 1965 SC 1293 was not warranted in this 
case. (Para 16) 

Observations : 

Any temporary appointment to any 
post in the State. Civil Services should be 
made in accordance with the Rules gov- 
erning such appointment. If no such Rules 
exist, the appointment should be made 
1969 Mys./14 VII G — 32-33 


in full conformity with the provisions of 
the Constitution under Articles 14 and 16. 
Any violation of the said provisions 
would vitiate the appointment. It is not 
that any appointment irregularly made 
would come within the meaning of the 
words ’local candidate’ and the appoint- 
ment of such a candidate could be regu- 
larised. It is only under exceptional cir- 
cumstances that regularisation could be 
resorted to and even that could be done 
only if the appointment of the local 
candidates is not discriminatory or made 
■without giving equal opportunity as 
required under Article 16 of the Con- 
stitution of India. The practice of ap- 
pointing local candidates and continuing 
them as such for a long time and then 
regularising their services is a ' practice 
that can seldom be countenanced. 

(Para 20) 

(B) Constitution of India, Art. 226 — 
Quo Warranto — Office in question not 
one either under the Constitution 
or under any Statute — Writ of quo 
warranto, if can issue. (Para 18) 

Cases Referred: Chronological Paras 

(1969) AIR 1969 Mys 59 (V 56)= 

WP No. 2296 of 1965, Mythili v. 

State of Mysore 12, 13 

(1967) AIR 1967 SC 1071 (V 54)= 

(1967) 1 SCR 128, State of Mysore 
v. S. V. Narayanappa '12 

(1967) AIR 1967 SC 1305 (V 54)= 

1967-2 Andh WR (SC) 44, D. 
Sadasiva Reddi, Vice-Chancellor, 

O. U.' v. Chancellor Osmania 
University 13 

(1967) Writ Petns. Nos. 858 and 913 
of 1967 = 1968 (2) Mys LJ 491, 

Dr. S. T. Venkataiah v. State of 
Mysore 12. 13 

(1967) 1967 (2) Mys LJ 40=11 Law 
Rep. 321, L. Pillappa v. State of 
Mysore 12 

(1965) AIR 1965 SC 1293 (V 52) = 

(1965) 1 SC WR 878, Channabasa- 
viah v. State of Mysore 16 

(1964) AJR 1964 SC 1854 (V 51) = 

(1964) 5 SCR 190, Champaklal v. 

Union of India 12 

In Nos. 473 and 482/67 K. A Swamy, 
for Petitioners; Byra Reddy and V. N. 
Sathyanarayana, for Respondent No. 1; 
E. S. Venkataramiah High Court Spl. 
Govt. Pleader, for Respondent' No. 2, In 
No. 497/67 H. B. Datar, for Petitioner; 
Byra Reddy andV. N. Sathyanarayana, 
for Respondent No. 3 and E. S. Venkata- 
ramiah, High Court Spl. Govt. Pleader, for 
Respondents Nos. 1 and 2. In No. 567/67 
V. Krishna Murthi and V. Tarakaram, for 
Petitioner; E. S. Venkataramiah, High 
Court SpL Govt. Pleader, for Respondent 
No. 1; and Byra Reddy and V. N. Sathya- 
narayana, for Respondent No. 2. 
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In No 1152/67 K. Jagannatha Shettv. for 
Petitioner; Byra Reddy and V. N Sathya- 
narayana, for Respondent No. I; and E. S. 
Venkataranuah High Court SpL Govt. 
Pleader, for Respondent No. 2. 

GOPIVALLABHA IYENGAR. The 
petitioners in these "Writ Petitions chal- 
lenge the validity of the Rules called 
"The Mysore Education Department Ser- 
vices (Technical Education Department) 
(Special Recruitment) Rules 1967" made 
by the Governor of Mysore in exercise 
of the powers conferred on him by the 
proviso to Article 309 of the Constitution 
of India. As identical questions arise for 
decision in all the above Writ Petitions, 
a common order is passed. These Rules 
were published under a Notification dated 
9-2-1967 which reads as follows: 

GOVERNMENT OF MYSORE 
No. ED 91 DGO 58 Mysore Government 
Secretariat 
Vidhana Soudha. 

Bangalore dt 9-2-1967 
Magha 20 S. E. 1885 
NOTIFICATION 

In exercise of the powers conferred by 
the proviso to article 309 of the Consti- 
tution of India, and all other powers 
enabling him in this behalf, the Gover- 
nor of Mysore hereby makes the follow- 
ing rules namely; 

1- Title- These rules may be called the 
Mysore Education Department Services 
(Technical Education Department) (Spe- 
cial Recruitment) Rules. 1967, 

2. Provisions relating to regularise tlon of 
appointment of Principal, School of Mines 
Cor gaum, Kolar Gold Fields: 

Notwithstanding any rule made under 
the proviso to article 309 of the Consti- 
tution of India, or any other rules or 
order in force at any time. Dr T Thim- 
B Ec-, (Hot*. - ) Ph. D. (Land) ?GS. 
ahall be deemed to have been regularly 
appointed as Principal, School of Mines, 
Oorgaum. Kolar Gold Helds, with effect 
from 15-2-1958. 

By order and In the name of the Gover- 
nor of Mysore 

Sd / S. N Sreenath 
Under Secretary to Govt 
Education Depth 

This document Is marked Exhibit *F In 
W P. No 47 3/19 67 and will be referred 
to as Exhibit "F" hereafter Dr. T Thim- 
miah referred to therein and the State 
of Mysore are Impleaded as respondents 
In all the above writ petitions and they 
shall hereafter be referred to as Res- 
pondent and the State respectively, 

2. The petitioner in W. P. 473/1967 Is 
new serving as Principal of the Polytech- 
nic at Mysore. He is a Graduate in Science 
with Physics. Chemistry and Mathe- 
matics. He took post-graduate degree in 
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Chemical Engineering of the Madras 
University. 

3. The petitioner In W. P. 482/1967 Is 
a graduate in Mechanical Engineering of 
the Mysore University He is now serv- 
ing as Head of Mechanical Engineering 
Section, in C. P. C. Polytechnic, Mysore. 

4. The petitioner in W. P. No 497/1907 
Is now posted in additional charge of 
Joint Director of Technical Education, 
Bangalore. 

5. The petitioner In W. P. No 567/1967 
Is a graduate of the Mysore University 
In Civil Engineering and is at present the 
Principal of the Polytechnic, Hassan. 

6. The petitioner In W. P. No. 1152/1987 
Is also a graduate of the Mysore Univer- 
sity in Civil Engineering and he Is now 
working as the Principal of B D. T, 
College of Engineering, Davangere, 

7. The respondent holds a degree In 
BSc. (Hons.) and is a Ph. D (Lond.) In 
Economics, Geology or Applied Geology. 
He is also a Fellow ol the Geological 
Society Incidentally, we may point out 
that the respondent, after his appoint- 
ment as Assistant Geologist, went to En- 
gland and acquired Ph. D degree In 
Geology, obviously to improve his pros- 
pects. 

8. The undisputed facts are that by 
Its order dated 5-7-19G7 (marked as En- 
closure I) the Government of Mysore 
ordered the establishment of a School of 
Mines K. G F. at Oortaum. It was also 
provided that the School be placed under 
the administrative control of the Direc- 
tor of Technical Education Department, 
who may be permitted to exercise the 
powers of the Chairman of the Managing 
Committee till such time as the Manag- 
ing Committee Is constituted and starts 
functioning. The Director of Technical 
Education was required to suhrait defi- 
nite proposals regarding the staff to be 
appointed. 

The Director of Technical Education 
Department sought by his communication 
dated 24/29-7-57 the sanction of Govern- 
ment, amongst others, for the appoint- 
ment of the respondent, (who was then 
working as an Assistant Geologist. De- 
partment of Geology) on a deputation 
basis for a period of two years as the 
Vice Principal of the School of Mines on 
his own Pay and grade in the Depart- 
ment ol Geology with a Special Pay of 
Rs. 75/- per mensem. By Its order dated j 
17*8-1957 (marked Enclosure II) the Gov- ’ 
eminent of Mysore accorded sanction to 
the above proposal of the Director ol 
Technical Education. It was further 
directed that the appointment of the 
Vice- Principal will be counted against 
one of the posts of Lecturers already in- 
cluded In the Teaching Staff as directed 
In the Government Order dated 5-7-1967. 
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One Mr. Issacsori a Mining Engineer of 
the Kolar Gold. Fields was also appointed 
as the Principal of the School on a part- 
time basis on an allowance of Rs. 200/- 
mensem. Mr. Issacson continued as 
cipal till 15-2-1958. Thereafter the 
respondent was doing the duties of the 
Principal. On 25-9-1958 the Government 
issued a Notification appointing the res- 
pondent temporarily as Officiating Prin- 
cipal, School of Mines, K. G. F. with 
effect from 22nd July 1958, until fur- 
ther orders, in grade Rs. 500-30-800. On 
representations made by the respondent 
to the Government that he should be ap- 
pointed as Principal with effect from 15- 
2-1958, when Mr. Issacson ceased to he 
the Principal of the School, the Joint 
Director of Technical Education sent a 
Communication dated 16/17 December 
0958 (marked Enclosure IV) to the Gov- 
ernment of Mysore stating that the res- 
pondent was placed in charge of the post 
of the Principal, in the absence of Mr. 
Issacson and that the respondent has per- 
formed all the duties of the post of 
Principal from 15-2-1958, as the Perma- 
nent Principal was on leave. 

Thereafter, the Government of Mysore 
Issued a Notification dated 3rd April 1959 
(marked Enclosure V) modifying the 
Notification dated 25th September 1958 
and appointing the respondent temporari- 
ly as Officiating Principal, School of 
Mines EL G. F. with effect from 15th 
February 1958 until further orders. 

9. It may here be mentioned that the 
petitioner in W. P. No. 473/1967 » filed 
,W. P. No. 185/1962 seeking a writ of quo 
warranto against the respondent or such 
other appropriate orders declaring the 
appointment of the respondent temporari- 
ly as Officiating Principal, School of 
Mines, K G. F. as illegal and void. 

The petitioner also sought for a Writ 
of Mandamus to be issued to the State 
to advertise the post of the Principal of 
Oorgaum School for appointment by it- 
self or through the Public Service Com- 
mission. This Writ Petition was dismiss- 
ed on 1-11-1963 on an affidavit being fil- 
ed by the Government Pleader in that 
case. The material portion of the affida- 
vit relevant for the purpose of these 
petitions, and taken into consideration in 
file aforesaid Writ Petition mentions that: 

"The draft cadre and recruitment Rules 
of Technical Education Department have 
been framed and forwarded to the Public 
Service Commission. As per the provi- 
sions of the draft rules, the post of Prin- 
cipal of School of Mines has to be fill- 
ed up by promotion from the cadre of 
Heads of Sections or by direct recruit- 
ment For direct recruitment the qualifi- 
tions proposed in draft rules are as fol- 
lows: 

*B.Sc. In Mining with at least II Class 
Certificate in Mine Manager’s examina- 


tion and two years experience in teach- 
ing or MSc. in applied Geology with five 
years teaching experience.’ 

4. The Rules, when finalised, would 
be applicable only to appointments to be 
made after the date of publication in the 
gazette. The matter of regularisation of 
the appointment of Dr. T. Thimmiah in 
the post was under consideration of Gov- 
ernment and the Public Service Commis- 
sion had agreed to the regularisation. The 
matter has yet to be considered by Gov- 
ernment and a decision taken in that 
behalf.” 

In view of the above representation, this 
court took the view that no useful pur- 
pose would be served in pronouncing on 
the questions raised in the Writ Petition. 
It was also observed that the question 
Of regularisation of the respondent’s ap- 
pointment will have to be considered sepa- 
rately if and when the appointment is 
regularised. Therefore the petitioner in 
that Writ Petition did not press the con- 
tention that the appointment of the res- 
pondent by the Government of Mysore 
Under its orders dated 25th September 
1958, as modified by the Government 
Order dated 3rd April 1959 was void. 
None of the petitioners in the other con- 
nected petitions has challenged the vali- 
dity of the above said Notifications. 

. . By virtue of the impugned Rules dated 
fi-2-1967 (marked Exhibit F), the ap- 
pointment of the respondent has been 
regularised, with effect from 15-2-1958. 
This Rule in effect is in identical terms 
with the Government Order dated 3rd 
April 1959. The petitioners attack the 
validity of these Rules on grounds com- 
mon to all these Writ Petitions. 

10. The first contention is that the 
Initial order of appointment of the res- 
pondent as Officiating Principal being 
improper and in violation of Rule 16 (a) 
(ii) of the Mysore State Civil Services 
(General Recruitment) Rules, 1957, which 
was the rule in force at the time of the 
appointment in 1958 and 1959 it cannot 
be regularised. It is unnecessary to con- 
sider this contention in view of what we 
propose to say in regard to the conten- 
tion of the respondent and the State that 
even though the initial appointment of 
the respondent was irregular, it is compe- 
tent for the Governor to regularise the 
appointment by making a Rule in exer- 
cise of his powers under Article 309 of 
the Constitution. The High Court Special 
Government Pleader submits that an ap- 
pointment to a civil post can be made 
in three ways; one is by promotion; the 
second is by direct recruitment through 
the Public Service Commission and the] 
third is by regularising the appointment 
which has been made initially irregular- 
ly. He circumscribes his argument by 
stating that the power to regularise cam 
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be exercised if there has been a Ions 
lapse cf tune after such appointment and 
there Is no violation of the provisions of 
Articles 14 and 16 of the Constitution. 

It is also submitted by him that there 
being no rule for regulansation, it can be 
made in exercise of the executive power 
of the State. The respondent, according 
to him, is to be considered as a local can- 
didate as defined in the Mysore Civil 
Service Buies. Local candidate is defined 
in the Mysore Civil Service Buies as fol- 
lows: 

"A local candidate In service means a 
temporary servant not appointed regular- 
ly as per rules of recruitment to that 
service.” 

Taking this definition into consideration 
with the contention of the petitioners 
that the initial appointment of the res- 
pondent was irregular, the submission of 
the High Court Special Government 
Pleader that the respondent should be 
treated as a 'Local Candidate’ has to be 
accepted. 

11. The learned High Court Special 
Government Pleader invites our attention 
to Rule 1-A of the Mysore Government 
Servants Seniority Rules. 1957 which 
reads as follows: 

"1-A Nothing in these Rules shall be 
applicable to any person appointed as a 
local candidate so long as as he is treated 
as such • — 

Provided that where his appointment 
is treated as regularised from any date, 
his seniority in service shall be determin- 
ed in accordance with these Rules as if 
he had been appointed regularly as per 
rules of recruitment to the post held by 
him on that day.” 

Without expressing any opinion In regard 
to the seniority inter se amongst the can- 
didates in these petitions. It Is to be 
gathered that the Government has power 
to regularise an appointment and if 
thought fit, with effect from any parti- 
cular date. 

12. It must also be noticed that the 
vires of Rule 1-A not being attacked, the 
Inference that we can draw is that 
regulansation Is permissible. As pointed 
out by one of the petitioners. It Is true 
that Rule 1-A comes under the Mysore 
Government Servants Seniority Rules, 
1957. but it does not preclude us from 
drawing the inference that we have 
drawn as indicated above. 

In AIR 19G4 SC 1854, Champaklal v. 
Union of India, which Is relied on try the 
High Court Special Government Pleader, 
the Supreme Court observes that; 

"It is well recognised that the Govern- 
ment may have to employ temporary ser- 
vants to satisfy the needs of a particular 
.contingency and such employment would 
be perfectly legitimate. There can also 
be no doubt. If such a clam of temporary 
servants could be recruited that there 
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would be nothing discriminatory or vio- 
lative of equal opportunity if the condi- 
tions of service of such servants are dif- 
ferent in some respects from those of 
permanent employees. There is no denial 
of equal opportunity if out of the clas3 
of temporary employees some are made 
qu a s i permanent depending on length of 
service and their suitability in all other 
respects for permanent employment even- 
tually and thus assimilated to permanent 
employees" As contended by the Govern- 
ment Pleader, the above observations sup- 
port the proposition that there can be 
a temporary employment without being 
discriminatory or violating the principles 
of Art. 16 and secondly it also provides for 
the recognition of temporary servants as 
quasi-permanent employees. These obser- 
vations are made In connection with 
the creation of quad-permanent employ- 
ees who acquire special rights of their 
own. But this distinction does not taka 
away the support it gives to the conten- 
tion of the respondents as set out above. 

The respondents place reliance on a 
decision reported in 1967 (2) Mys U 40, 
L, Pillappa v. State of Mysore, which 
proceeds on the ground that it 13 permis- 
sible to regularise an appointment and 
also fix a date from which such appoint- 
ment becomes regularised. This Is what 
has been done under the Impugned rule. 
Exhibit F. In AIR 1967 SC 1071, State 
of Mysore v. S. V. Narayanappa, also It 
Is recognised that appointments made by 
the State can be regularised. 

In W. P. No. 2296 of 1965 :(AHt 1969 
Mys 59), the rule that was impugned 
related to 35 persons who were serving 
as Craft Teachers In the Department of 
Industries and Commerce. The Governor 
In exercise of the power under the pro- 
viso to Article 309 of the Constitution 
made Rules called "The Mysore Absorp- 
tion of Instructors and Assistant Instruc- 
tors fn Tailoring Rules, 1965" which was 
published on 29-5-1965 Rule 2 of these 
Rules provided that: 

"Notwithstanding anything contained 
In the Mysore State Civil Service (Gene- 
ral Recruitment) Rules 1958. and the 
orders fixing the general qualification for 
Instructors and Assistant Instructors In 
Tailoring (1) the persons mentioned in 
column 2 of the schedule who were hold- 
ing the posts mentioned in the correspond- 
ing entry In column 3 shall, with effect 
from the date of this order, be deemed 
to have been absorbed In the category of 
posts in the Mysore Education Depart- 
ment mentioned In the corresponding 
entry in column No 4 thereof.” 

This order was upheld, thus supporting 
the proposition that In exercise of the 
executive powers, the Governor is entitl- 
ed to appoint or to regula ri se the appoint- 
ment subject to the condition already 
referred to. 
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Our attention is also invited to a recent 
decision of this Court in W. P. Nos. 858 
and 913 of 1967 (Mys) ; The appointments 
the correctness of which was questioned 
in these Writ Petitions were made prior 
to the Cadre and Recruitment Rules 1964 
coming into force, as in this case. The 
Government had found it necessary to 
appoint a number of persons, to the 
posts of Associate Professors, Assistant 
Associate Professors, Readers, Lecturers 
and Registrars, in clinical subjects in the 
Government Medical Colleges and the 
Government Dental Colleges. They were 
also appointed in order to maintain in 
the Medical Colleges staffing standards 
as prescribed by the Indian Medical 
Council. These appointments were made 
both by promoting temporarily persons 
who were already in service and who had 
acquired post-graduate qualifications, and 
also by directly appointing as local can- 
didates persons who possessed post-gra- 
duate qualifications. The services of some 
of such persons were sought to be regu- 
larised by a Rule issued under Article 309 
of the Constitution of India. The ques- 
tion that came up for consideration before 
the Court was if the Government had no 
competence for regularisation of the local 
candidates. It was contended that the 
regularisation is violative of Articles 14 
and 16 of the Constitution. 

The court upheld the order of regu- 
larisation observing that: 

"The executive power of the State 
extends to all matters relating to the 
State Public Services, and the power to 
regularise the services of local candidates 
Is. in our opinion, only ancillary or inci- 
dental to the power of the State to 
manage its public services. It is not 
necessary that there must be a law al- 
ready in existence before the Govern- 
ment can exercise its executive power to 
regularise the services of local candi- 
dates. No doubt such executive power 
cannot be exercised contrary to, or in- 
consistent with, any provisions of the 
Constitution, legislative enactment, or 
rules made under the proviso to Art. 309.” 
The only test to find out if the regula- 
risation of the services of the local candi- 
date is valid or not, is to see if the ap- 
pointment of the candidate as a local 
candidate was in violation of any provi- 
sions of the Constitution, legislative enact- 
ment or Rules made under the proviso to 
Art. 309. We shall consider this aspect 
of the matter at a later staga 

13. It was pointed out by the coun- 
sel for the petitioners that the impugned 
order Exhibit F refers to a single per- 
son. It was contended that a rule under 
Article 309 can apply only to a class 
and it cannot be made in respect of a 
single individual. In support of this con- 
tention, the learned counsel for the peti- 
tioners relied on the decision of the 


Supreme Court reported in (19671 2 An. 
W. R. (SC) 44_ :(AIR 1967 SC 1305), D. 
Sadasiva Reddi v. Chancellor, Osmania 
University. This decision referred to by 
the counsel for the petitioners, does not 
lay down that the Governor has no power 
to make a Rule in respect of one person 
but holds that the particular Rule made 
in that case was discriminatory inas- 
much as one individual was discriminat- 
ed for no justifiable reason. If an indi- 
vidual can be considered to constitute a 
class by himself, we do not see anything 
objectionable if he is to be classified as 
constituting a class provided the classifi- 
cation is reasonable and not discrimina- 
tory or violative of any other provisions 
of the Constitution or law or Rules valid- 
ly made. 

In the decision referred to above the 
Supreme Court observes as follows: 


"It is no doubt true, as pointed out by 
the learned Additional .Solicitor-General, 
that a statute may direct its provisions 
against one individual person or thing, 
or against several individual persons op 
things.” 


This principle is, as pointed out above, 
accepted by our court in WP No. 2296 
of 1965 : (AIR 1969 Mys 59); WP Nos. 858 
and 913 of 1967 (Mys). It was not disput- 
ed that the settled view of the Supreme 
Court is that the power of the Governor 
to frame Rules under Art. 309 of the 
Constitution is co-extensive with that of 
the legislature which can make a legis- 
lation in respect of a single individual 
Therefore, it cannot be contended that 
the Governor has no power to make a 
rule under Art. 309 of the Constitution 
in respect of a single individual 


14. It was next contended that the 
respondent should have taken his chance 
for appointment as Principal, School of 
Mines, Oorgaum K. G. F. in accordance 
with the Cadre and Recruitment Rules 
issued on 5th May 1964. In the relevant 
Cadre and Recruitment Rules It is laid 
down that the post of Principal School 
of Mines, K. G. F. is to be filled up per- 
manently from the cadre of Heads of 
Sections or by direct recruitment. It is 
not clear if any of the petitioners come 
under the" class from which recruitment 
may be made by promotion or whether 
they satisfy the qualifications prescribed 
under the Cadre and Recruitment Rules 
for the purpose of direct Recruitment to 
the post of Principal of School of Mines, 
K. G. F. The grievance of some of the 
petitioners is that if the appointment of 
the respondent as Principal of the School 
of Mines is to be regularised with effect 
from 15-2-58, their claim for promotion 
to the post of Joint Director of Techni- 
cal Education would be prejudiced. As 
mentioned already we do not express 
any opinion as to the inter se seniority 
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amongst the petitioners and the respon- 
dent. Therefore, the question as to whe- 
ther such a grievance can arise or not 
does not anse for consideration before us. 

15 (After considering the circumst- 
ances under which the appointment was 
made his Lordship proceeded) 

Scrutinising the appointment of the 
respondent from the point of view whe- 
ther it has been discriminatory or viola- 
tive of the princapJes of equal opportu- 
nity being given to the candidates equal- 
ly qualified, we are inclined to think that 
In the circumstances narrated above, the 
State considered that the respondent was 
the only qualified person to be appoint- 
ed as Vice Principal in the first instance 
and later as principal. Hence the initial 
appointment cannot be said to be discri- 
minatory The appointment of the res- 
pondent a3 officiating "Principal in 1959 
cannot therefore be said to be vitiated 
for any valid reason. Further, taking 
into consideration that the respondent 
has held the post of the Principal from 
15-2-1958 continuously upto the date of 
Exhibit F, viz. 9-2-1967, discharging his 
duties satisfactorily and that he holds 
high academic qualifications in Geology, 
ft appears to us that the regularisation of 
the appointment of the respondent as 
Principal. School of Mines. Oorgaum with 
effect from 15-2-1958 cannot be held to 
be unjustified. 

16. It cannot be gainsaid that at the 
Stage of the initial appointment of 
the respondent as Vice Principal or 
Principal, it would have been advisable 
to stnctly follow the method of recruit- 
ment prescribed In the 1957 Rules. It is 
only the special circumstances of this 
case as detailed above that can persuade 
us to take the view that the Government 
properly exercised its executive power to 
make the temporary appointment and 
subsequently regularise the same We are 
aware that if the regulansation is disturb- 
ed at this stage great prejudice would be 
caused to the respondent. 

The petitioners’ counsel brought to our 
notice the following observations of the 
Supreme Court in AIR 1965 SC 1293. 
Channabasavaiah v State of Mysore, that: 

"It seems surprising that Government 
should have recommended as many as 
twenty-four names find the Commission 
should have approved of all those names 
without a single exception even though in 
its own judgment some of them did not 
rank as high as others they had reject- 
ed Such a dealing with the public ap- 
pointments is likely to create a feeling of 
distrust in the working of the Public Sep* 
vice Commission which is intended to be 
fair and impartial and to do its Intended 
work free from any influence from any 
quarter. » . and. 

It is very Unfortunate that these per- 
sons should be uprooted after they had 
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been appointed but if equity and equal 
protection before the law have any mean- 
ing and if our public institutions are to 
inspire that confidence which is expect- 
ed of them we would be failing in our 
duty if we did not. even at the cost of 
considerable inconvenience to Government 
and the selected candidates do the right 
thing If any blame for the inconvenience 
is to be placed it certainly cannot be 
placed upon the petitioning candidates, 
the candidates whom, this order displaces 
or this court” 

The observations were made with refer- 
ence to the particular glaring facts of 
the said case They do not on that ac- 
count Jose their force. However, keeping 
in view the above observations of the 
Supreme Court we have to see it the 
Buie should be applied to this case. In 
view of the facts and the circumstances 
narrated In detail in the course of this 
order, a rigorous application of the rule 
laid down by the Supreme Court is not 
warranted In this case. 

17. It was submitted by the counsel 
for the petitioners that tne respondent 
was appointed as Officiating Principal on 
a deputation basis, when he was appoint- 
ed on 17-8-1957 and had a lien in the 
Department of Geology, which was his 
parent Department It was further point- 
ed out that the lien of the respondent was 
temporarily suspended with effect from 
8th February 1966 under the order of the 
same date Issued by the Director of the 
Department of Mines, Geology. It was, 
therefore, contended that the respondent 
continued as an Assistant Geologist in the 
Department of Geology and had been 
promoted from tune to time according to 
rules. No provision of law has been point- 
ed out to us that a Government servant 
who holds a lien on an appointment in his 
parent Department cannot be appointed as 
a local candidate for any other appoint- 
ment and the same cannot be regularised 
later. Therefore, it appears to us that the 
fact that the respondent was on deputation 
at the time he was appointed as Officiating 
Principal of the School of Mines, does not 
prevent his being treated as a local 
candidate for the post of Principal of the 
Institution in question. 

18. It was contended by Sri Byra 
Reddy, the learned counsel appearing for 
the respondent, that the petitioners can- 
not ask for a Writ of Quo Warranto for 
the reason that the office in ouestfon is 
not one either under the Constitution or 
created under any statute It was further 
contended that the petitioners cannot be 
said to be aggrieved by the appointment 
of the respondent under Exhibits A and 
B. the Notification dated 25th September 
3958 and 3rd April 1959 as they were 
not even qualified to seek the appoint- 
ment even under the 1864 Cadre end 
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Recruitment Rules. It is unnecessary fox 
us to advert to these contentions. 

19. Another contention advanced by 
the respondent’s counsel was that the 
petitioners ought to have challenged the 
orders referred to above as Exhibits A 
and B and not having done so far very 
nearly 10 years, their challenge now 
made in regard to the appointment of the 
respondent as Officiating Principal is 
highly belated. It is unnecessary to con- 
sider this contention also -in view of our 
finding that Exhibit F cannot validly be 
impeached. 

20. We should however make it clear 
that any temporary appointment to any 
post in the State Civil Services should 
be made in accordance with the Rules 
governing such appointments. If no such 
Rules exist, the appointment should be 
made in full conformity with the provi- 
sions of the Constitution under Arts. 14 and 
16. Any violation of the said provisions 
would vitiate the appointment The deci- 
sions in these petitions should not he 
taken as laying down the proposition that 
any appointment irregularly made would 
come within the meaning of the words 
'Local candidate’ and the appointment of 
such a candidate could be regularised. It 
Is only under exceptional circumstances 
that regularisation could be resorted to 
and even that could be done only if the 
appointment of the local candidates is not 
discriminatory or made without giving 
equal opportunity as required under Arti- 
cle 16 of the Constitution of India It 
Is needless to say that the practice of 
appointing local candidates and continu- 
ing them as such for a long time and 
then regularising their services is a prac- 
tice that can seldom be countenanced. 
The question relating to the inter se senio- 
rity amongst the petitioners and the res- 
pondent and their claim for any higher 
appointment is left open for determina- 
tion according to rules governing that 
matter when the need to do so arises, 

21. For the reasons mentioned above, 
we dismiss the Writ Petitions; but we 
make no order as to costs. 

RGD Petitions dismissed. 
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Writ Petns. Nos. 1562. 1890, 1891, 1958, 
1959, 1882, 1892, 1954, 1955 and 2053 of 
1968, D /- 19-8-1968. 


LL/BM/F665/68 


(A) Motor Vehicles Act (1939), S. 68D 
Approval of scheme under — Scope 

of enquiry — Order when open to chal- 
Ie ^ge — Constitution of India, Art 226. 

The adjudication made by Govern- 
ment under S. 68-D is subject to judicial 
review only in a very limited way. If an 
opportunity to make a representation 
and to be heard in support of the objec- 
tions preferred to a draft scheme is made 
available and there is a judicial approach 
in the disposal of the objections, the 
mere fact that another view than the one 
taken by them is possible or that the 
order prepared by Government under 
section 68-D does not set out detailed 
reasons does not afford any ground for 
the denunciation of the scheme. AIR 1960 
SC 1073 Followed. (Para 4) 

(B) Motor Vehicles Act (1939). S. 68-C 
■ — Exclusive operation by corporation on 
notified route — Fact that passenger 
travelling on other route has, on over- 
lapping portion of notified route, to travel 
in State bus — Does not amount to lack 
of co-ordination. 

The element of co-ordination exists 
notwithstanding the fact that a passenger 
who has to perform a journey on a route 
other than the notified route, has. on the 
overlapping portion of the notified route, 
to perform a journey in a Corporation 
omnibus. Section 68-C, when it speaks 
of a properly coordinated service does 
not insist upon a scheme which enables 
such passengers to perform continuous 
journeys in the stage carriages operated 
by private operators. AIR 1966 SC 1661 
Followed. (Para 9) 

(C) Motor Vehicles Act (1939) S. G8-C 

— Approved scheme whether economi- 
cal — Fare charged by operator is not a 
decisive factor. 

Merely for the reason that the corpora- 
tion rates are higher than those of the 
private operators it cannot be said that 
the approved scheme cannot work eco- 
nomically. The question whether a trans- 
port service is economical from the point 
of view of the passengers who travel in 
it can be looked at from two points of 
view and the fare charged by the opera- 
tor is not a derisive factor. A transport 
service which charges a higher fare but 
affords better service and enables tho 
passenger to reach his destination safely 
and without delay may. in the circums- 
tance. be more economical from the point 
of view of the passengers travelling In it 
than a transport service which charges a 
lower rate but is undependable or is not 
sufficiently comfortable. (Para 14) 

(D) Motor Vehicles Act (1939), S. 68-C 
_ Exclusive operation on notified routes 

— Approved scheme, whether efficient — 
Performance of corporation in another 
area is not of relevance. 

In judging the question whether the 
approved scheme would be an efficient 
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and adequate scheme with respect to the 
notified routes to which it refers, what 
the corporation did in another area in 
which an approved scheme was in force 
can have no materiality. (Para 15) 

(E) Constitution of India Art. 22G — ■ 
Motor Vehicles Act (1939), Ss.68-C.C8-D 

— Draft scheme prepared in 1964 — 
Chief Minister according approval in 1967 

— Opportunity to seek modifications 
given to persons making representations 

— Modifications not placed before Chief 
Minister — High Court cannot denounce 
approved scheme on those modifications 
while acting under Art. 226. (Para 18) 

(F) Motor Vehicles Act (1939), Ss. 68-C, 
68-D — Chief Minister according appro- 
val to scheme under S. 68D — • Fact that 
he was determined to implement policy 
Of nationalisation of transport services 
docs not amount to bias on his part. 


The mere fact that the State Govern- 
ment or the Chief Minister had determin- 
ed to implement the policy of nationalisa- 
tion in the sphere of transport services 
does not amount to any bias on the part 
of Government or on the part of 
the Chief Minister who may accord 
approval to the scheme under Sec- 
tion 68D That there Is a desire or 
duty on the part of Government to 
implement the policy of nationalisation 
does not mean that they would accord 
approval under section 68-D, whatever 
may be the nature of the draft scheme 
prepared under section 68-C. If the policy 
of Government is that there should be 
nationalisation, there can be no approved 
scheme in pursuance of such policy of 
nationalisation unless the scheme pro- 
posed under S 68-C measures up to the 
standards prescribed by it, what is plain Is 
that Government would accord their ap- 
proval to the scheme only when they are 
satisfied that the scheme would result in 
an efficient, adequate, economical and 
properly co-ordinated transport service 
such as the one to which section 68-C 
refers. (Para 20) 

(G) Motor Vehicles Act (1939). S. C8-D 
— Approval of scheme under — Presump- 
tion— Evidence Act (1872) S. 114. Ill us. 
(c). 

There Is a presumption that the grant 
of approval which is made under S 68D 
Is preceded by a consideration of all the 
relevant aspects of the matter. AIR 1967 
SC 1815 Followed (Para 21) 


Cases Referred: Chronological Paras 

(1967) AIR 1967 SC 295 (V 54)- 
(1966) Supp SCR 311, Barium Che- 
micals Ltd. v. Company Law 

Board 24 

(1967) AIR 1967 SC 603 (V 54)- 
(1963) 2 SCR 152, Ramnath Verma 
v. State of Rajasthan 28 

(1967) AIR 1967 SC 1815 (V 54)- 
(1967) 3 SCR 329. Capital Multi- 


purpose Co-operative Societies v. 

State of Madhya Pradesh 21 

(1966) AIR 1966 SC 1661 (V 53)“ 

(1962) Supp (1) SCR 717, C. P. C. 
Motor Service Mysore v. State 
of Mysore D 

(1960) AIR 1960 SC 1073 (V 47)“ 

(1959) Supp (2) SCR 624, H, C. 
Narayanappa v. State of Mysore 4, 29 
Gopala Rflshnn Shetty (in W. P. Nos. 
1502, 1890, 1391, 1958, 1959 and 1882/68)) 
Mohan Das N Hegde (In W. P, Nos. 1892, 
1954, 1955 and 2053/68) and (In W. P. No. 
1832/68 by M. Gopala Krishna Shetty, for 
£. Jagannatha Shetty), for Petitioners. 
E- S Venkataramaiah, H. C. SpL Govt, 
Pleader, for Respondents Nos. 1 and 2 
(m W. P. 1562/68); for Respondents Nos, 
1,2 and 4 (in 1890, 1891, 1958 and 1959 
of 1963), for Respondents Nos. 2 and 4 (in 
W. P No 1892, 1954. 1955 and 2053 of 
and ior Respondents 1 and 3 ha 
IV P, 1882/68), B S Keshava Iyengar, 
Central Govt. Pleader for Attorney Gene- 
ral of India in all cases; U L. Narayana 
Kao and K. S Puttaswamy, for fnterve- 
dcts (in W. P. 1562 of 1968) 

SOMNATH IYER, J.: The Mysore State 
Road Transport Corporation constituted 
under the provisions of the Road Trans- 
port Corporation Act, 1950, published on 
August 18, 1964, a draft scheme under 
Section 68-C of the Motor Vehicles Act, 
1039 for the operation of its services on 
certain routes in the Districts of Coorg, 
South Kanara and Chikmagalur. This 
scheme, which will be referred to as the 
Mangalore Scheme in the course of this 
judgment, was approved by the Chief 
Minister under Section 68-D of the Act 
on July 28, 1967. The approved scheme 
Is impeached in these ten writ petitions 
on more than one ground by persons who 
were operating on some one or the other 
of the notified routes enumerated in the 
approved scheme. 

2. On behalf of the petitioners six 
submissions were made. The first was 
that there was no application of the 
judicious mind by the Chief Minister to 
the question whether the scheme was In 
public interest and also to the question 
whether it results in an efficient, ade- 
quate, economical and properly co-ordi- 
pated transport services The second was 
that the complete exclusion of private 
operators from some of the notified 
routes was not in public interest. The 
third submission was that the approved 
scheme stands vitiated by reason of the 
fact that the Chief Minister who accord- 
ed his approval to it was determined to 
implement the policy of nationalisation 
and so was biased. The fourth submission 
was that there was long delay in accord- 
ing approval to the scheme and that the 
approval accorded in the year 1967 on 
the basis of the situation which obtained 
in 1964 vitiated the scheme. The filth and 
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sixth submissions covered the question 
whether the provisions of Sections 68-C 
and 68-H invaded the fundamental right 
guaranteed by Articles 19 and 31 of the 
Constitution; but at one stage these two 
submissions were withdrawn, 

^ 3, The first question to which we 
should address ourselves is whether there 
was no application of the mind of the 
Chief Minister when he gave his appro- 
val to the scheme under Section 68-D to 
the question whether the approved scheme 
would make available to the general 
public an efficient, adequate, economical 
and properly co-ordinated road transport 
service on the notified routes and whe- 
ther for that reason that scheme was in 
public interest. In support of the argu- 
ment that that fact of the matter did not 
receive adequate consideration from the 
Chief Minister, It was said that it was 
overlooked by the Chief Minister that 
the proposed scheme disclosed prima 
fade that it would neither work effici- 
ently nor economically and that the pro- 
posed transport operation by the Corpora- 
tion was neither adequate nor properly 
co-ordinated. It was said that no scheme 
could have been approved by the Chief 
Minister under Section 68-D unless the 
scheme which was initiated by the Cor- 
poration demonstrated the possibility of 
an adequate, efficient, economical and 
properly co-ordinated transport service 
and that it should have been obvious 
to the Chief Minister that there was no 
such possibility. 

4. It is now well-settled proportion 
as can he seen from the pronouncement 
of the Supreme Court in EL C. Narayan- 
appa v. State of Mysore, AIR 1960 SC 
1073 that the adjudication made by Gov- 
ernment under Section 68-D is subject 
to judidal review only in a very limited 
way. It was explained in that decision 
by the Supreme Court that if an opportu- 
nity to make a representation and to be 
heard in support of the objections pre- 
ferred to a draft scheme is made availa- 
ble and there is a judidal approach in 
the disposal of the objections, the mere 
fact that another view than, the one 
taken by them is possible or that the 
order prepared by Government under 
Section 68-D does not set out detailed 
reasons does not afford any ground for 
the denundation of the scheme. 

5., We find from the order made by 
the Chief Minister on July 28, 1967 that 
there was suffident application of his 
mind to the questions which he had to 
consider. Indeed the Chief Minister set 
before himself all those questions and 
also formulated the grounds on which 
the draft scheme was assailed before 
him . He considered those objections, and, 
in the context of the materials produced 
by both sides reached the dear conclu- 
sion tha t the scheme was such as to 


merit his approval. The question whether 
the proposed scheme would work effici- 
ently and whether the services proposed 
were. adequate and economical and in 
addition properly coordinated was con- 
sidered by him in suffident detail. He 
came to the conclusion that all the four 
elements which the scheme should ful- 
fil did exist, and that the proposed 
scheme with the modifications which he 
made would be in public interest. • 

6. It Is not disputed before us that 
the opportunity which is daimable under 
Section 68-C to produce objections and 
to be heard was in fact made available 
to the petitioners although, at some stage 
of the argument it was pressed on us 
that in some spheres that opportunity 
became unavailable. To that aspect of the 
matter, we shall advert at the appropri- 
ate stage. It was not disputed also by 
the learned Advocates appearing in these 
ten petitions that if all that it was pos- 
sible for the Chief Minister to take a 
view different from that reached by him, 
that would not by itself entitle the peti- 
tioners to call in question the approval 
accorded by the Chief Minister. But, it 
was pressed on us by Mr. Gopalakrishna 
Shetty who led the argument that this is 
not a case in which it can merely be 
said that two views were possible but 
that the conclusion reached by the Chief 
Minister was an impossible conclusion. 
So, he asked us to say that since it was 
impossible for the Chief Minister to grant 
his approval to the scheme, the approved 
scheme falls to the ground. 

7. In support of this argument, Mr. 
Shetty first asked attention to certain 
features of the scheme which displayed 
according to him, the non-existence of 
any of the four factors of which Sec- 
tion 68-C speaks. What is so portrayed 
by the approved scheme was, according 
to Mr. Shetty, that the approved scheme 
is neither efficient nor economical nor 
adequate and not at all a properly co- 
ordinated scheme. Although some of the 
submissions made by Mr. Shetty over- 
lap the other submissions made by him 
in the sense that an argument in sup- 
port of inadequacy was also an argument 
advanced in support of inefficiency, we 
shall deal with the postulates made by 
Mr. Shetty in the order in which he 
placed them before us. 

8. In support of the chief criticism 
made of the conclusion reached by the 
Chief Minister that the approved scheme 
would produce a properly co-ordinated 
transport service, it was pointed out to 
us that on more than one notified routes 
there would be a transaction of the opera- 
tion of private operations with respect _ to 
the portions which overlap the notified 
route. By way of an illustration, Mr. Shetty 
pointed out that in respect of the road 
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between Mudabidri and Killin' via Gum* 
vayahkere and Belthnngadi on which the 
petitioner In Writ Petition No 1562/63 
operates, that operation has become no 
longer possible by reason of the fact that 
on the route between Mangalore and 
Charmady which is notified, all opera- 
tor are completely excluded. The com- 
plaint before us was that the distance be- 
tween Guruvayankere and Belthangadi Is 
only two miles and that a passenger who 
performs a journey from Killirr to Belth- 
angadi had to alight from the private 
operator's etage carnage and board a 
corporation omnibus at Belthangadi and 
perform a short journey of 2 miles to 
Guruvayankere in order to board another 
private omnibus to reach Mudabidn. This 
privation which is the Inevitable result 
of the exclusive operation by the Cor- 
poration on the notified route between 
Charmady and Mangalore is. according to 
Mr. Shetty. the most irrefutable proof of 
Incoordination. It was said that similar 
consequences would ensue from the ex- 
clusive operation by the Corporation on 
quite a few other routes and that the 
Incoordination displayed by such opera- 
tion under the scheme was entirely 
missed by Chief Minister when he 
gave his approval to the scheme. 

9. In C. P. C. Motor Service Mysore 
State of Mysore. AIR 1966 SC 1661 it 
was explained by the Supreme Court 
that the element of co-ordination would 
exist notwithstanding the fact that a 
'passenger who has to perform a journey 
on a route other than the notified route, 
ihas, on the overlapping portion of the 
notified route, to perform a journey in a 
Corporation omnibus The enunciation 
made by the Supreme Court was that 
Section 68-C, when it speaks of a proper- 
ly coordinated service does not insist 
upon a scheme which enables such pas- 
sengers to perform continuous journey* 
|ln the stage carnages operated by pri- 
vate operators. In that context, the 
Supreme Court said 


'Under Section 63-C, the State Trans- 
port Undertaking may take aver whole 
routes or whole areas or part of the 
routes or part of the areas, and If the 
scheme operates partially, some trans- 
shipment would obviously be necessary, 
but coordination would still exist because 
where the State omnibuses come to a 
halt, the private omnibuses would take 
the passengers set down. In our opinion, 
these grounds have no validity, in view 
of the partial nationalisation of the 
routes involved in the State". 


It Is this very passage In the decides of 
the Supreme Court that was relied upon by 
the Chief Minister when he negatived the 
argument of incoordination and so, the 
petitioners cannot reasonably contend 
that there was no application of the mind 
of the Chief Minister to that feature of 


the approved scheme on which they de- 
pended. 

10. That being so. It Is not necessary 
lor us to consider the effect of the Issue 
of the permit to the petitioner in Wat 
Petition No 1562/63 for the route be- 
tween Killur and Mudabidn after the 
Chief Minister accorded his approval to 
the Scheme. Nor is it necessary for us 
to consider the submission made on be- 
half of the Corporation by Mr. Special 
Government Pleader that on that route 
the Corporation itself is also operating 
a direct service which precludes an argu- 
ment based on the necessity for transship- 
ment. 

1L If was next maintained that tha 
approved scheme could not work econo- 
mically and that the conclusion reached 
by the Chief Minister that it could, was 
entirely unsupoortable it not impossible. 
The only argument advanced in support 
of this submission was that what influ- 
enced the Chief Minister was the impact 
of the scheme on the travelling public 
and that the Chief Minister did not taka 
Into consideration the fact that the higher 
rates which the Corporation was charg- 
ing was detrimental to public interest. 
It Is explained to us that whereas tha 
private operators charge the passengers a 
fare calculated at a rate varying between 
4 and 5 paise a mile, the rates fixed by 
the Corporation varied between 6.25 paise 
and 7 paise a mile. 

12. It fa not correct for the petitioners 
to contend that that aspect of the mat- 
ter was not considered by the Chief 
Minister. Moreover, the approved schema 
did not fix the rates which could be 
charged by the Corporation. That schema 
only stated that the rates would be fix- 
ed under Section 43 (1) (1) of the Motor 
y chicles Act. 

13. Paragraph 5 of the order didmaka 
a reference to that contention although 
there was no detailed discussion thereof. 
It Is however obvious that the Chief 
Minister was not impressed by the cri- 
ticism that the scheme should not be ap- 
proved merely for the reason that tha 
Corporation rates are higher than thesa 
of the private operators. That was a 
sphere in which the Chief Minister had 
to reach his own conclusion so long as 
that conclusion was not reached on the 
basis of an approach which was not Judi- 
cial. If the criticism was considered la 
the light of the Purpose to be accompli- 
shed by the scheme and was turned 
down, the fact that some one else would 
have found it possible to reach a different 
conclusion Is surely not a ground widen 
can support the impeachment of the ap- 
proved scheme. 

14. The question whether a transport 
service Is economical from the point of 
view of the passengers who travel In i* 



1569 ’ K, S. Achuthan v. State (S. Iyer J.J [Prs. 14-18] Mvb. 219 


[can. be looked at from two points of view 
and the fare charged by the operator 
[Is not a decisive factor. A transport ser- 
vice which charges a higher fare but 
[affords better service and enables the 
passenger to reach his destination safely 
and without delay may. in the circum- 
stance, be more economical from the point 
of view of the passenger travelling in it 
than a transport service which charges 
a lower rate but is undependable or is 
not sufficiently comfortable. Although the 
Chief Minister does not say so in so many 
words, it is obvious that he did bestow 
his thought to the argument whether he 
could refuse approval to the proposed 
scheme on the ground that the Corpora- 
tion rates were higher and that he reach- 
ed the conclusion that he should not. In 
that situation, there can be no force in 
the argument advanced before us. 

15. That the Chief Minister did not 
bestow reflection over the question whe- 
ther the Corporation would operate its 
services with efficiency was the next 
submission. In support of this argument, 
our attention was invited to the wav in 
Which the Corporation operated its trans- 
port service in another area in which an 
approved scheme was in force. That 
scheme to which we shall refer as the 
Hass an Scheme specified that the Cor- 
o ration would operate a minimum num- 
er of 174 motor vehicles. It was alleged 
that although the Corporation did com- 
mence with the operation of 230 vehicles 
On the notified routes in that area, that 
number was reduced to a hundred and 
that such diminution more than abun- 
dantly established lack of efficiency on 
the part of the Corporation. It is true 
that in the petitioner’s affidavit and in 
the statement of objections produced by 
some of the petitioners, there is an allu- 
sion to the diminution in the number of 
stage carriages which the Corporation 
operated under the Hassan Scheme, and 
it is also true that the Chief Minister 
does not refer to that feature of the Cor- 

S oration’s performance under the Hassan 
cheme. But, it is clear that the Chief 
Minister did not think much of the cri- 
ticism levelled against the Corporation, 
Moreover, it is difficult to understand 
how the petitioners could contend that 
What the Corporation did under the ap- 
proved scheme could have any material- 
ity in judging the auestion whether the 
Mangalore Scheme would be an efficient 
scheme with respect to the notified routes 
to which it refers. 

16. This is also what we would say 
With respect to the submission made to 
Us by Messrs. Naravana Rao and Putta- 
swamy who participated in the argument 
as interveners, that the Corporation was 
keeping a large number of motor vehi- 
cles without putting them on the road. 
5t was alleged that whereas the Corpora- 


tion owned 1988 vehicles, only 1352 vehi- 
cles have been put on the road and 636 
are remaining idle. These statistics have 
been made available to us for the first 
time_ by Mr. Shettv appearing for the 
petitioner and by the Advocates appear- 
ing for the interveners and the Chief 
Minister did not have those materials 
before him. It is clear from his order 
that m respect of operational details and 
in respect of the claim made by the Cor- 
poration that it could manage its services 
with the required efficiency, the Corpora- 
tion produced relevant statistics whereas 
those who made representations against 
the scheme did not With respect to that 
matter, the Chief Minister observed: 

"Regarding the general question of 
efficiency’ while the objectors contended 
that the Corporation was being managed 
inefficiently at present, the representa- 
tive of the Corporation submitted citing 
statistics that from the point of view of 
operational efficiency which is judged on 
the basis of operating ratio, the Corpora- 
tion is being efficiently managed. On 
the other hand the objectors apart from 
malting a bald statement that the scheme 
did net provide for an efficient system 
of Road Transport Service, have not been 
able to place operational statistics per- 
taining to their operations, nor did they 
challenge the statistics quoted by thq 
Corporation." 

This part of the Chief Minister's order 
Is, in our opinion, a sufficient answer 
to the criticism that the auestion whether 
the Corporation would or would not be 
able to operate its services with the 
required efficiency was not considered by 
the Chief Minister or that even if he 
had considered it, the conclusion reach- 
ed by him was an impossible conclusion. 

17. What we have said so far In the 
context of the argument concerning the 
.question of efficient operation also dis- 
poses of the submissions made to us on 
the adequacy of the arrangements made 
by it for exclusive operation on. the noti- 
fied routes, 

18. - So, we proceed to consider the 
next submission made that the approval 
accorded under Section 68- D rested on a 
wrong basis. It was stated that since the 
draft scheme was prepared in the year 
3964 and was not approved until the year 
1967 and in the meanwhile there had 
been an increase in the volume of traffic! 
by as much as 35 per cent so the 
proposals contained in the draft scheme 
could have no validity in the situation 
obtaining in the year 1967, it was not 
possible for the Chief Minister to say in 
the year 1967 that a scheme prepared in 
3964 was acceptable. But. this argument- 
overlooked the fact that when the Chief 
Minister accorded his approval, he heard 
all the persons who made representations 
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and invited them to produce statistics in 
the same way in which the Corporation 
was also Invited, but, those who object- 
ed to the draft scheme did not produce 
any such statistics as stated by the Chief 
Minister and did not contest the truth 
of the statistics produced by the Cor- 
poration. The Chief Minister had the 
power when he gave his approval under 
Section 68-D to make possible far the 
petitioners who objected to the draft 
scheme to seek such modifications as had 
become necessary by reason of subse- 
quent events This they could have done 
by the production of statistics upon which 
they now depend In support of their 
argument, but, they did not and it is 
therefore now too late for them to make 
any criticism of the approved scheme on 
a ground which they did not urge before 
the Chief Minister. 

19. The Impeachment of the scheme 
on the ground of bias is contained in 
paragraph 12 of the affidavit of the peti- 
tioner in writ petition No. 1562/68 and 
that was the basis on which the argu- 
ment was advanced even in the other 
cases. That paragraph did not in so many 
words impute any particular bias to the 
Chief Minister. What Is stated in that 
paragraph Is: 

'T submit that It Is evident from the 
order of the Chief Minister that It is 
pursuant to a general predetermined 
policy of nationalisation that the scheme 
has been approved and influenced the 
decision of the Chief Minister, rather 
than the merits of the proposed scheme 
as one satisfying the condition required 
under Section C8-C of the M. V. Act” 
This part of the affidavit makes it clear 
that according to the petitioners the 
bias on which they depend is displayed 
by the order which according to them 
demonstrates a general predetermined 
policy of nationalisation. It was submit- 
ted by Mr. Shetty that notwithstanding 
an allegation of bias which the petitioner 
made in his affidavit, no affidavit was 
produced before the Chief Minister in 
repudiation of the truth of that allega- 
tion. But, it is obvious that the allega- 
tions made In paragraph 12 of the Peti- 
tioner’s affidavit did not call for any 
such repudiation in that form. The peti- 
tioner depended upon an order made by 
the Chief Minister as the basis of the 
allegation of bias. No other allegation 
was made except that his order demon- 
strates that the Chief Minister was guid- 
ed more by the "general predetermined 
policy of nationalisation’ than by the 
merits of the case. 

20. The mere fact that the Stale Gov- 
ernment or the Chief Minister had deter- 
mined to Implement the policy of nati- 
onalisation in the sphere of transport 
services does not amount to any bias on 
the part of Government or on the part 


of the Chief Minister who may accord 
approval to the scheme under S, 68-D 
That there Is a desire or duty on the 
part of Government to implement the 
pokey of nationalisation does not mean 
that they would accord approval under 
Section 68-D, whatever may be the nature 
of the draft scheme prepared under Sec- 
tion 68-C. If the policy of Government Is 
that there should be nationalisation, there 
can be no approved scheme in pursuance 
of such policy of nationalisation unless 
the scheme proposed under Section 68-C 
measures up to the standards prescribed 
by it; what Is plain Is that Government 
would accord their approval to the 
scheme only when they are satisfied that 
the scheme would result in on efficient, 
adequate, economical and properly co- 
ordinated transport service such as the 
one to which Section 68-C refers. That 
Indeed was the approach made by the 
Chief Minister In the present case. 

2L As explained by the Supreme 
Court In Capital Multipurpose Co-opera- 
tive Societies v. State of Madhya Pradesh, 
AIR 2867 SC 1815 there Is a presump- 
tion that the grant of approval which 
is made under Section 68-D is preceded 
by a consideration of all the relevant 
aspects of the matter. But, the case before 
us does not merely depend upon any ' 
such presumption since there was a clear 
and comprehensive discussion of the 
objections to the scheme. So, the order 
of the Chief Minister far from displaying 
bias portrays the judicial approach on 
which Section 68-D Insists. 

22. A complaint was made at one 
stage that the opportunity which was 
made available under Section 68-D to 
make a representation or for hearing was 
not fuIL It was urged that when the 
Chief Minister took up the matter as 
late as In the year 1967 for final dis- 
posal, Vie could not make available to the 
petitioners a further opportunity to make 
further representation since under the 
provisions of Section 68-C representa- 
tions should be made only within thirty 
days from the date of publication of the 
draft scheme. It was urged that since 
the Chief Minister could not allow any 
further representations to be made after 
the expiry of the period of limitation 
prescribed by Section 68-C and that since 
even otherwise no such opportunity was 
made available, the petitioners were pre- 
cluded from urging before the Chief t 
Minister grounds on which they could ~t 
depend In the context of subsequent 
events. In condemnation of the draft 
scheme. 

22. We Have already observed that 
the Chief Minister did take into consi- 
deration all the relevant materials which 
were produced before him and the peti- 
tioners did not seek at that stage any 
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further opportunity to make any further AIR 1967 SC 603. That clarification which 
representations, and, that that is so is we should make is that in the case of 
What precludes the complaint that the mter-State permits of private nneratnrs 


opportunity for hearing was inadequate. 

24. On behalf of 14 interveners for 
whom Mr. U. L. Narayana Rao appeared 
and on behalf of some others for whom 
Mr. K. Puttaswamy appeared, it was 
maintained that if the view taken by the 
Chief Minister was not one which a 
reasonable person could have taken on 
the materials before him, the approved 
scheme has to he struck down. In sup- 
port of that submission, dependence was 
placed on the decision of the Supreme 
Court in Barium Chemicals Ltd. v. Com- 
pany Law Board, AIR 1967 SC 295 in 
which it is explained that an act of an 
executive authority who is invested with 
power which he could exercise, can ba 
quashed if it rests on a view which no 
reasonable person could have taken on 
the materials before him. 

25. There are two reasons why this 
enunciation can be of no assistance to 
the petitioners. The first is that we do 
not find it possible to say that the view 
taken by the ' Chief Minister was not 
reasonable. The second is that with res- 
pect to an adjudication under S. 68-D, 
the enunciation made in AIR 1960 SC 
1073 is more apposite. 

26. On behalf of the interveners many 
pieces of statistical information were pro- 
duced before us with respect to many 
matters in support of the complaint that 
public interest has seriously suffered by 
the exclusive operation by the Corpora- 
tion. Mr. Narayana Rao asks us to 
accept the affidavits of the 14 Chair- 
men of different village Panchayats 
who knew the needs of the gene- 
ral public better than any one else about 
the many serious shortcomings in the 
Corporation operations. But, we cannot 
look into these materials in these writ 
petitions in which’ we are concerned only 
with the short question whether the ap- 
proved scheme which came into being 
under Section 68-D can be struck down 
as a scheme which was not possible 
under its provisions. The interveners, if 
they so desired, should have made re- 
presentations at the appropriate stage and 
they cannot at this stage ask us to exa- 
mine the approved scheme in the con- 
text of the materials now produced by 
them. That surely is not what we can 
do. 

27. What we Have said so far disposes 
of all the submissions made before us 
and so, we dismiss these ten. writ peti- 
tions. 

28. But, in Writ Petition No. 2053/68, 
we tTiinl? that we should make a clari- 
fication which flows from the enuncia- 
tion made by the Supreme Court- in 
Ramnath yerma v. State of Rajasthan, 


AIR 1967 SC 603. That clarification which 
we should make is that in the case of 
mter-State permits of private operators, 
all that is forbidden Is that a priyate 
operator cannot pick up a passenger and 
set him down at any point between the 
two terminii of the notified route. But, 
the private operator Is at liberty to pick 
up passengers at points beyond the noti- 
fied routes and set them down even at a 
point on the notified route. Similarly, 
they are at liberty to pick up a passenger 
at a point on the notified route provid- 
ed he is carried to a point beyond it 
This clarification we make in respect of 
the inter-State permits covered by the 
Mangalore Scheme. 

29. No costs. 

GDR/D.y.C. Petitions dismissed. 


AIR 1969 MYSORE 221 (V. 56 C 45) 
M. SADASIVAYYA, J. 
Subbamma and another. Accused. Peti- 
tioners v. V. Kannappachari now deceas- 
ed by y. Muthuswamy Complainant Res- 
pondent. 

Criminal Revn, Petn. No. 362 of 1967, 
DJ- 12-7-1968, against order of First 
ClassMagistrate, Raiehur, D/- 11-9-1967. 

Criminal P. C. (1898), Ss. 247 and 259 
r— Non-cognizable offence — Death of 
complainant — Magistrate has discretion 
to substitute fit and willing complainant 
The death of the complainant in a 
case of non-cognizable offence does not 
abate the prosecution. It is within the 
discretion of the trying Magistrate in a 
proper case to allow the complaint to 
continue by a proper and fit complainant 
if the latter is willing. AIR 1926 Bom 178, 
Foil (Para 3) 

Cases Referred; Chronological Paras 
(1967) AIR 1967 SC 983 (V 54) = 

1967 Cri LJ 943, Aswinhhai Nanu 
Vyas v. State of Maharashtra 2 

(1926) AIR 1926 Bom 178 (V 13)= 

27 Cri LJ 491, Mohamed Azam v. 
Emperor 3 

(1916) AIR 1916 Pat 152 (V 3) = 

18 Cri LJ 151, Jitan Dusadh v. 

Damoo Sahoo 3 

(1915) AIR 1915 Cal 263 (V 2) = 

15 Cri LJ 726, Madho Choudhry 
v. Turab Mian 3 

(1915) AIR 1915 Cal 708 (V 2}=16 
Cri LJ 322, Puran Chandra v. 

Dengar Chandra 3 

(1889) ILR 13 Bom 600, In re, Ganesh 
Narayan Sathe 3 

Appa Rao, for Petitioners; Smt. G, S. 

Anasuya, for Respondent. 

ORDER: The petitioners were the ac- 
cused in Criminal Case No, 181/3 of 1967 
in t he Court of the First Class Magis- 
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trate, Raich ur. The offence which had 
been complained of against them waa one 
punishable under Section 7 (1) of the 
Suppression of Immoral Traffic In Women 
and Girls Act Process had been issued 
against the accused and they appeared in 
response to the summons and were re- 
presented by Advocate. In the meanwhile 
the complainant having died, an applica- 
tion was made on behalf of her brother’s 
Eon praying for permission to continue the 
prosecution. On behalf of the accused a 
contention had been raised to the effect 
that on the death of the complainant, the 
complaint had abated and that the accus- 
ed had to be acquitted. In support of this 
contention, reliance appears to have been 
placed on the provisions of Section 247 of 
the Code of Criminal Procedure. The 
Magistrate rejected the contention which 
had been raised on behalf of the accused 
and he permitted the brother’s son of the 
deceased complainant to lead the evidence 
In support of the complaint. It is against 
that order of the Magistrate that the 
present revision petition has been prefer- 
red by the accused persons. 

2. I have heard Sri Apparao learned 
Advocate for the respondent. As pointed 
out by the Supreme Court in para 3 at 
Page 984 of AIR 1967 SC 983. Ashwin 
Nanubhai Vyas v State of Maharashtra; 

\ ’The Code of Criminal Procedure pro- 
vides only for the death of an accused 
"or an appellant but does not expressly 
provide for the death of a complainant. 
The Code also does not provide for the 
abatement of Inquiries and trials altho- 
ugh It provides for the abatement of ap- 
peals on the death of the accused In ap- 
peals under sections 411-A (2) and 417 
end on the death of an appellant in all 
appeals except an appeal from a sen- 
tence of fine. Therefore, what happens 
on the death of a complainant in a case 
started on a complaint has to be inferred 
generally from the provisions of the 
Code.” 

3. No uniform view appears to have 
been taken by the High Courts In India, 
on the question as to whether on the 
death of a complainant the complaint 
abates and on that ground the accused 
must necessarily be acquitted. The view 
taken bv Madgavkar. J. in AIR 1926 Bom 
173 is that even In case of n on-cogniza- 
ble offence instituted upon a complaint. 
It would be within the discretion of the 
trying Magistrate in proper cases to al- 
low the complaint to continue by a pro- 
per and fit complainant. If the latter Is 
willing. The learned Judge took the 
view that Section 247 of the Code was 
applicable primarily to the case of a com- 
plainant who was alive but did not appear: 
it was doubted whether It applied to tha 
case of a complainant that was not alive. 
While pointing cut that the courts would 


always be on their guard against need- 
less harassment of an accused bv substi- 
tuting a complainant, who is not a fit per- 
son, the learned Judge stated that tha 
trying Magistrate had the discretion in 
proper cases to allow the complaint to 
continue by a proper and fit complainant 
If the latter was willing. This is what has 
been stated at page 179 of AIR 1926 Bom 
173, Mohamed Azam v. Emperor: 

"But even In the case of non -cognizable 
offences, such as for instance bribery, as 
Is pointed out by this Court In Re: Ganesh 
Narayan Satin; (1889) BLR 13 Bom 600 
the Code does not intend to confine pro- 
secutions to the persons directly injured 

On the whole we agree with 

the view of Chamier C. J„ in Jltan 
Dusadh v. Damoo Sahu AIR 1916 Pat 
152, after considering Madho Chowdhry 
v. Turab Mian, AIR >915 Cal 263 and 
Puran Chandra v Dengar Chandra, AIR 
1915 Cal 708 that "it Is open to doubt 
whether S 247 of the Code was Intend- 
ed to apply to cuch a case as this. It 
seems to apply primarily to the case of a 
compl a inant who is alive but does not ap- 
pear .... .We are of opinion, there- 
fore that In the present case of a non- 
cogmsable offence instituted upon a com- 
plaint. the axiom of actio personalis m ori- 
tur cum persona, in civil law confined to 
torts, does not apply and that the trying 
Magistrate has discretion In proper cases 
to allow the complaint to continue by a 
proper and fit complainant, il the latter Is 
willing. The Courts would always be on 
their guard against needless harassment 
of an accused by eubstituting a com' 
plainant who la not a fit person." 

Having regard to the fact that there Is 
no specific provision to the effect that 
on the death of the complainant the com- 
plaint abates. It ~ seems to tne that the 
view taken in AIR 1926 Bom 178 should 
be accepted as It Is supported by sound 
reasons. If I may say so with great res- 
pect 

t Thus, the view taken by the learn- 
ed Magistrate in the present case Is sus- 
tainable and 1 find no good ground to 
Interfere with the same In revision. This 
revision petition is dismissed, 
CWM/D.V.C. Revision dismissed. 
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S Adappa. petitioner v. The Transport 
Commissioner In Mysore and another. 
Respondents. 

Writ Petn. No. 1576 of 3966, D /- 21-B- 
8963. _ 
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(A) Constitution of India, Art 226 — 
Finding as to service of notice before 
making the best judgment assessment 
under S. 6 of the Mysore Motor Vehicles 
(Taxation on Passengers and Goods) Act, 
1961 is a finding on question of fact — Find- 
ing cannot be canvassed in High Court 
under Art. 226— Civil P. C. (1908) S. 100. 
— Mysore Motor Vehicles (Taxation on 
Passengers and Goods) Act (10 of 1961), 
S. 4. 

(Para 4) 

(B) Mysore Motor Vehicles (Taxation 
on Passengers and Goods) Act (10 of 1961), 
S. 6 — Best judgment assessment — Mode 
of — Tax Officer must have some mate- 
rial before him — Determination of tax 
on basis of erroneous presumption that 
public carrier had carried its fuU com- 
plement of goods cannot be sustained — * 
(Income Tax Act (19G1) S. 144). 

Section 6 of the Act confers power on 
the Tax Officer to make a best judgment 
determination of tax in a case where no 
return has been submitted by the opera- 
tor, after giving him a reasonable oppor- 
tunity for making his representation if 
any. That determination should not ema- 
nate from a desire to punish the default- 
ing operator and must rest upon the con- 
sideration of some material which should 
be gathered and collected by the Tax 
Officer. So the Tax Officer cannot make 
a best judgment determination without 
regard to any material, and if no mate- 
rial is available he should proceed to 
collect some material on the basis of 
which a fair and honest estimate can be 
made. The proviso to S. 6 only fixes the 
upper limit of the tax which the default- 
ing operator can be called upon to pay 
but this prescription of maximum should 
not be taken as the inflexible basis for; 
determination. The Tax Officer would, 
therefore, be wrong In proceeding to 
determine the tax on the assumption 
that the public carrier had carried its 
full complement of goods. Any determi- 
nation on such erroneous basis without 
any material cannot be sustained. AIR 
1937 PC 133, ReL on. (Para 9) 

Cases Referred: Chronological Paras 
(1937) AIR 1937 PC 133 (V 24)=: 

3937-5 ITR 170. Commr. of 

Income Tax v. Lakshminarayan 

Badridas ° 

M. Rangaswamv, for Petitioner; Sh'an- 
Sha Raj for E. S. Venkataramiah High 
Court Special Govt Pleader, for Respon- 
dents. _ _ _ . „ .... 

SOMNATH IYER, J.: This writ petition 
concerns a best judgment determination of 
the tax which the petitioner was called 
upon to pay under the provisions of the 
Mysore Motor Vehicles (Taxation on 
Passengers and Goods) Act 1961. From 
the order of the tax officer who made 
that determination there was an appeal 
to the Commissioner of Transport who 
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dismissed it The petitioner asks us to 
quash the orders made against him 

2. It is undisputed that the motor 
vehicle with which we are concerned in 
this writ petition is a tractor trailer in 
respect of which the petitioner obtained 
a public carrier permit A public carrier 
vehicle, according to the definition con- 
tained in S. 2 (9) of the Act means a 
motor vehicle carrying or adapted to 
carry goods for hire or reward. During 
the proceedings before the Tax Officer; 
for the determination of the tax payable 
by him on the hypothesis that the trac- 
tor-trailer was used by him for carry- 
ing goods, notices were taken out to the 
petitioner twice and those notices were 
served on him personally. But when he 
did not appear, the Tax Officer rightly 
proceeded to make a determination of 
the tax to the best of his judgment under 
the proviso to Section 6 of the Act The 
relevant portion of that Section reads. 

6. Procedure where no returns are sub- 
mitted, etc. — In the following cases, 
that is to say,— 

(a) where no returns have been sub- 
mitted by the operator in respect of any 
stage carriage or public carrier thereof, 
or 

(b) where the returns submitted by 
the operator in respect of any stage 
carriage or public carriage vehicle for 
any month or portion thereof appear to 
the Tax Officer to be incorrect or incom- 
plete, the Tax Officer shall, after giving 
the operator a reasonable opportunity in 
case (a) of making his representation, if 
any and in case (b) of establishing the 
correctness and completeness of the returns 
submitted by him. determine the sum 
payable to the State Government by the 
operator by way of tax during such 
month or portion thereof; 

»« ** ** 

3. Section 4 directs every operator of 
a public carrier vehicle to produce perio- 
dically returns in the prescribed form, 
and, it is common ground that the peti- 
tioner produced no such returns. It is 
explained by Mr. Rangaswamy, the 
learned Advocate for the petitioner, 
that no such returns was produc- 
ed since the tractor-trailer owned by 
tiie petitioner was not a public car- 
rier and was not used as such. It was 
submitted that a public carrier permit 
was obtained by the. . petitioner under 
some mistaken supposition. 

4. However that may be, what is clear 
from the provisions of Section 3 is that, 
if the vehicle owned by the petitioner 
is a public carrier vehicle and goods 
are transported in that vehicle, the 
tax charged by that section becomes pay- 
able. When the petitioner was served 
with a notice on the second occasion he 
was intimated that if he failed to appear 
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on the date of hearing, the determina- 
tion of the tax payable by him would be 
made in his absence. But he did not 
appear before the Tax Officer, who, 
therefore, rightly proceeded to mate the 
determination to the best of his judg- 
ment The Transport Commissioner in 
appeal did not accept the story of the 
petitioner that that notice was not serv- 
ed on him, and, that finding which is a 
finding cn a question of fact is not open 
to discussion in this Court 

5. But we are of the opinion that the 
determination made by the Tax Officer 
suffers from a fundamental defect Sec- 
tion 6 of the Act confers power on the 
Tax Officer to make a best judgment 
determination In a case where no return 
has been submitted by the operator, 
after giving him a reasonable opportunity 
for making his representation if any. 
Although that opportunity was made 
available to the petitioner and that op- 
portunity was not utilised by him for 
making any representation. It is clear 
that the Tax Officer did not make any 
best judgment determination. His order 
discloses that there was an incorrect 
comprehension by him of the nature of 
the best judgment determination which 
he had to make. He appears to have 
thought that in a case where a best judg- 
ment determination has to be made, the 
basis for such determination In every case 
should be the assumption that the opera- 
tor had carried the full complement of 
goods during the relevant period, 

6. That, that was the process by which 
he made his determination is dear from 
that part of his order which reads. 

"As per his request a date of hearing 
was adjourned to 25-6-64 and the same 
was informed under this office letter 
No 1310/TPG/RFR/64, dated 16-6-1964 
which was served on Vfim on 
But he failed to attend the hearing on 
duA date According to provision of Sec- 
tion 6 of the Act it Is therefore necessary 
to determine the tax on the basis that 
the public carrier had covered its full 
complement during the period." 

7. It is plain that that Is not how the 
determination could be made under S, 8. 
That determination, although Section 6 
does not say so in so many words. Is 
what may be described as the best judg- 
ment determination. That determination 
should not emanate from a desire to 
punish the defaulting operator and must 
rest upon the consideration of some mate- 
rial which should be gathered and col- 
lected by the Tax Officer. 

8. What was said by the Privy Coun- 
cil in C. L T. v Lakshmlnarayan Badri- 
das, 19>7 ITR 170 with respect to a best 
judgment assessment under the Income- 


tax Act, is, we think, equally applicable 
to at best judgment determination under 
Section 6 of the Mysore Motor Vehicles 
(Taxation on Passengers and Goods) Act, 
1961. What the Privy Council observed 
in that case reads— 

"The Officer is to make an assessment 
to the best of his judgment against a 
person who Is in default as regards 
supply of Information. He must not 
act dishonestly or vindictively or 
capriciously, because he must exer- 
cise judgment in the matter. He must 
make what he honestly believes to be 
a fair estimate of the proper figure of 
assessment, and for this purpose he must 
be able to take into consideration local 
knowledge and repute In regard to the 
assessee's circumstances, and his own 
knowledge of previous returns by assess- 
ment of the assessee and all other mat- 
ters which he thinks will assist him in 
arriving at a fair and proper estimate; 
and though there must necessarily be a 
guess-work in the matter It must be 
honest guess-work. In that sense too, the 
assessment must be to some extent arbi- 
trary." 

9. So the Tax Officer could not make 
a best judgment determination without 
regard to any material, and if no mate- 
rial was available h© should have pro- 
ceeded to collect some material on the 
basis of which a fair and honest estimate 
could be made. It la dear that the Tax 
Officer did not think that it was any part 
of his duty to make an estimate In that 
way. The view that he took was that 
section 6 incorporated an inflexible basis 
lor determination, and that that basis 
was the presumption that the public car- 
rier vehicle had carried its full comple- 
ment of goods. It is obvious that that er- 
roneous assumption on which he depend- 
ed was the product of his imperfect 
understanding of the proviso to S. 6 
which only fixed the upper limit of the 
tax which the defaulting operator could 
be called upon to pay. The prescription 
of the maximum In that way was mis- 
taken by the Tax Officer for a basis, 
which obviously it Is not The Transport 
Commissioner overlooked this baric In- 
firmity in the order made by the Tax 
Officer, 

10. So we pet aside the orders made 
by the Tax Officer and the Transport 
Commissioner. 

1L But we make no direction in regard 
to costs. 

KSB Order set aside. 
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Misra for repayment of the mortgage dues, 
and that Mayadhar taking advantage of the 
minority of respondent No. 1 and the help- 
lessness and ignorance of respondent No. 2 
purchased the property from United Bank 
to deprive them of their title. The sale in 
favour of Mayadhar was collusive. They 
accordingly prayed that delivery of posses- 
sion of the property should not be given to 
Mayadhar. The executing Court overruled 
this objection holding that it had no merit 
The lower appellate Court has held that 
respondents 1 and 2 established their case 
and that the application for delivery of pos- 
session by Mayadhar was not maintainable. 
Against the reversing appellate decree this 
Misc. Appeal has been filed by Mayadhar. 

2. Mr. Sinha raised two contentions — 

(i) The delivery of possession of the 
property purchased by the Cuttack Bank in 
auction sale in execution of the decree has 
nothing to do with the execution, discharge 
or satisfaction of the decree and hence die 
objection under Section 47 is not entertain- 
able. 

(ii) The learned lower appellate Court 
acted contrary to law in holding that res- 
pondents 1 and 2 established their objec- 
tion on merits. 

S. The explanation to Section 47, Civil 
P. C. lays down that for the purposes of 
that section a purchaser at a sale in exe- 
cution of the decree is a party to the suit. 
The question raised by respondents 1 and 2 
would thus be one between them as judg- 
ment-debtors and Mayadhar as the trans- 
feree from the auction purchaser who is to 
be deemed as a party to the suit by virtue 
of the explanation, and not on the basis 
of the theory that he is the judgment- 
debtor or the representative of the judg- 
ment-debtor. On this ground the applica- 
tion cannot be said to be non-maintainable. 

4. The next question for consideration 
is whether the objection to the delivery of 
possession after the confirmation ot the sale 
relates to execution, discharge or satisfac- 
tion of the decree. On this point there is 
[conflict of authority. So far as this Court 
is concerned, the consistent view is tha 
this is not such a question and does not 
,come within the purview of Section 47. In 
AIR 1931 Pat 241 (FB), Tr ^> en l Fr SP-n 
Singh v. Ramasray Prasad Choudhari, a Full 
Bench of Patna High Court held that where 
the property was purchased m execubon ot 
a decree for sale under a mortgage or a 
simple money decree, the appkcabon tor 
delivery of possession does not relate to 
execubon, discharge or sabsfacbon of the 
decree. The theoiy is that after confirma- 
bon of the sale the decree becomes satis- 
fied and the property sold is no longer avail- 
able to be pursued for execubon, discharge 
or sabsfacbon of the decree. ]w. 

view as prevalent in Madras and Calcutta 
was cribcally examined and was not ac- 
cepted. 
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The aforesaid principle has, however, no 
applicabon to applicabons for recovery of 
possession in execubon where the decree 
itself directs delivery of possession. In 
such a case delivery of possession consb- 
tutes an integral part or the decree. In 
ILR 1963 Cut 393, Dinabandhu v. Soma- 
nath, the aforesaid disbnch'on was pointed 
out and the Full Bench decision was ac- 
cepted as correct In AIR 1965 Orissa 2, 
Sadhucharan v. Sudarshan, the aforesaid 
Full Bench decision was followed and his 
Lordship observed that in a case where the 
decree does not direct delivery of posses- 
sion, any applicabon for recovery of posses- 
sion does not pertain to execubon, discharge 
or sabsfacbon of the decree. 

In paragraph 7 of that judgment there 
is slight inaccuracy in the observabon that 
the aucbon purchaser is a representabve of 
the judgment-debtor. That was the old 
view, but no longer stands good, in view 
of the amendment of the explanabon to 
Secbon 47, Civil P. C. in 1956 whereby 
the aucbon purchaser was included to be 
deemed as a party to the suit for the pur- 
pose of that secbon. His Lordship was 
aware of this posibon in paragraph 6 but 
possibly inadvertently made a contrary ob- 
servabon in paragraph 7. That has how- 
ever no bearing on the quesbon under dis- 
cussion. 

5. In this case admittedly the sale was 
confirmed on 12-7-61. The applicabon for 
delivery of possession was made by Maya- 
dhar about 1 Vz years after. The objec- 
bon raised by respondents 1 and 2 under 
Secbon 47, Civil P. C. does not relate to 
execubon, discharge or sabsfacbon of the 
decree, and does not come within the scope 
of Secbon 47. The learned lower appellate 
Court should have overruled this objecbon. 
It is open to respondents 1 and 2 to file 
a separate suit to establish their cla i m, if so 
advised. 

6. On another ground also this appeal 
is to be allowed. As has already been 
stated, the objecbon does not come within 
the purview of Secbon 47. The order of 
the executing Court must be taken to have 
been passed under Secbon 151, Civil P. C. 
Respondents 1 and 2 were adversely affect- 
ed by that order and should have come up 
in revision. No appeal lay against that 
order. 

7. In the result, the judgment of the 
lower appellate Court is set aside and that 
of the trial Court restored. The Misc. Ap- 
peal is allowed. In the circumstances par- 
ties to bear their own costs throughout. 

XVN/D.V.C. Appeal allowed, 
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S. ACHARYA, J. 

Biro Swain and others. Petitioners v. 

State of Orissa and another. Opposite part- 


A.LB. 


Cri minal Revn. No 599 of 1966, D/- 
15-10-1968, from order of S I Ganjam- 
Boudh, Berhampur, D/- 12-9-19CQ. 

Criminal p, C, (1898), Section So — 
Word ‘may* — It not only confers a power 
but also imposes a duty of putting it in use 
— Passing of cumulative sentence — Duty 
of Court. 

The word ‘may' in section 85 of the 
Code of Criminal Procedure, not only con- 
fers a power but also imposes a duty of 
putting it in use Passing of a cumulative 
sentence, instead of separate sentences, up- 
on an accused person convicted at one trial 
of two or more offences, is not the order, 
but is an exception only under certain cir- 
cumstances enumerated under Section 71, 

I P C The courts in passing sentences 
should be careful enough in setting out the 
order so as not to leave any ambiguity in 
the same which might give rise to compli- 
cations in enforcing the sentence and in deal- 
ing with the matter in appeal or m revision. 

(Para 11) 

P V B Rao, for Petitioners, R. K. Patra, 
for Standing Counsel, for Opp Parties. 

ORDER: This Is a revision by ten peti- 
tioners whose conviction and sentence under 
Section 294, L P. C, aj passed by Sn D. 
Nailc, Magistrate, 1st Class (Judicial), Aska 
lias been upheld by the learned Sessions 
Judge, Gan] am by his Judgment dated 12-9- 
1966 passed m Criminal Appeal No. 10 of 
1966 (G). 

2. The prosecution case In short is that 
the complainant on the date of occurrence 
had another criminal case before the first 
Class Magistrate, Aska against the 
accused persons, and after the adjournment 
of the said case to another date he came 
away from the Court and was taking rest 
under a banian tree near the Gram Cola 
of Aska. It is alleged that the accused 
persons while returning by that way, abused 
the complainant m filthy language and 
threatened to assault him, when they saw 
him sitting under the banian tree. Some 

r ms who were passing on the road near- 
intervened and saved the complainant 
trom being assaulted by the accused per- 
sons 

3. The petitioners In their defence stated 
that the complainant has foisted this false 


the fine to undergo rigorous imprisonment 
for one month each under each count of 
the offences proved against them.” 

5. The appellate court found that the 
charge under Section 852/34, I. P. C was 
not proved beyond all reasonable doubt 
against any of the appellants (the petitioners 
in this Court) and as such set aside the 
conviction and sentence passed against them 
on this count. The said court on a find- 
ing that the offence under Section 294, 
L P. C. was proved against all the peti- 
tioners confirmed the order of conviction 
and sentence of the trial court on this 
count. 

6. Mr. P. V. B Rao appearing for the 
petitioners contended, amongst other things 
that the ingredients constituting the offence 
under Section 294, I. P C have not been 
established, and that there was no finding 
that the offensive words were uttered at 
or near a public place It was also urged 
that the P. Ws supporting the complainant's 
case were highly interested, and as the 
appellate court aid not place any reliance 
on their evidence regarding the offence 
under Sections 352/34, I P. C., he should 
not have placed any reliance on them In 
respect of other minor allegations against 
the petitioners. It was also urged by Mr. 
Rao that It is highly improbable that all 
the ten petitioners would have uttered ex- 
actly the same alleged offensive words and 
that the alleged offensive words cannot bo 
considered as obscene words considering 
the status of the parties Involved in the 
incident 

7-9. There was strained feeling be- 
tween the parties and the appellate court 
disbelieved the major part of the prosecu- 
tion case by bolding that the prosecution 
evidence did not inspire confidence This 
being so one has to do cautious in scruti- 
nizing and scanning the evidence in order 
to examine the correctness or otherwise 
of the conviction under Section 294, L P. C. 
upheld against the petitioners. 

[After considering evidence His Lordship 
proceeded.] 

10. In view of all that has been stated 
above, it is difficult for me to come to a 
definite finding that the offence under Sec- 
tion 29-1, I P. C ha3 been proved against 
the petitioners beyond all reasonable doubts. 
I would, therefore, on giving the petitioner* 
the benefit of doubt, set aside their con- 
viction under Section 294, I. P. C. and they 
are hereby acquitted. The fine if realised 


ipniiaDt nas juistea uns imso ' Tv* , j 

case against them due to previous enmity. petitioners be forthwith refunded 

4. The learned trial court convicted the 10 - - en h 
petitioners under Sections 294 and 352, 

1 . P. C. read with Section 3-1 IJPC. The 
trial court in passing the sentence against 
the petitioners ordered as follows. 

They are sentenced to pay a fine of 
Rj 51 (fifty one), in default of payment of 


JL/AM/E96Q/6S 


11. 1 would, however, like to observe 
in this case that the trial court while hold- 
ing the petitioners guilty under Sections 294 
and 352, L P. C. read with Section 34, 
IP. C. acted in a negligent manner In pass- 
ing the sentence as follows* — 

They are sentenced to pay a £n» O* 
Rs. 51 (fifty-one), in default cf payment 
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of the fine to undergo rigorous imprison- 
ment for one month each under each count 
of the offences proved against them.” 
From a reading of the above sentence it 
would appear that the petitioners were con- 
jointly ordered to pay a fine of Rs. 51 
only for their above conviction on two 
heads, but in default of payment of this 
fine each of them was to undergo rigorous 
imprisonment for one month under each 
count Moreover, it is generally the pro- 
per course where an accused person is con- 
victed in one trial for more than one of- 
fence, that a separate sentence should be 
passed in respect of each such conviction 
regard being had to the provisions of Sec- 
tion 35, Cr. P. C. so that if the conviction 
in respect of offence is set aside, as in this 
case, the sentence imposed in respect of 
that offence only would go. The word 
“may” in Section 35 of the Code of Crimi- 
nal Procedure, not only .confers a power 
but also imposes a duty of putting it in 
use. ' Passing of a cumulative sentence, in- 
stead - of separate sentences, upon an ac- 
cused person convicted at one trial of two 
or more offences, is not the order, but is 
an exception only under certain circum- 
stances enumerated under Section 71, I.P.C. 
The courts in passing sentences should be 
careful enough in setting out the order so 
as not to leave any ambiguity in the same 
which might give rise to complications in 
enforcing the sentence and in dealing with 
the matter in appeal or in revision. 

12. The revision is. allowed. 

RSK/D.V.C. Revision allowed. 


AIR 1969 ORISSA 147 (V 56 C 51)' 

G. K. MISRA if. 

G. Pannalal Sowcar, Appellant v. Appala- 
bhukatala Sanyasayya Achary, Respondent 

Misc. Appeal No. 64 of 1968, D/-11-9- 
1968, against order of Sub. J., Jeypore, 
D/-14-12-1965. 

(A) Civil P. C. (1908), S. 41 — Mere 
communication of information without a 
formal order is not non-satisfaction certi- 
ficate. 

The act of sending a certificate under 
Section 41, Civil P. C. is something in the 
nature of a judicial act and a formal order 
of the transferee Court to that effect would 
be necessary to satisfy the requirements of 
Section 41. Where there is no order of the 
transferee Court directing that a certificate 
should be issued under Section 41 and 
where it did not appear from the order 
sheet that any such certificate was in fact 
prepared and signed by the transferee Court 
and sent to the transferor Court, but the 
entry in the suit register indicated that an 
information was sent to the transferor "Court 
relating to the dismissal of the execution 


case, there is no non-satisfaction certificate 
as required by law. Therefore, a mere 
communication of closure of an Execution 
Petition, held, could not he construed as 
constituting a non-satisfaction certificate. 
AIR 1961 Pat 149, Rel. on. (Para 8) 

(B) Limitation Act (1908), Art 1821, 
CL (5) — 'Step in aid of execution’ — — 
Transferee Court wrongly dismissing execu- 
tion petition as being not maintainable » — 
Order amounts to step in aid of execution 
— (Civil P. C. (1908), Ss. 41 and 48). 

The transferee Court dismissed the exe- 
cution petition on the ground of non-main- 
tainability. The reason given was that it 
had issued a non-satisfaction certificate 
under Section 41 of Civil P. C., which was, 
however, found to be not in accordance 
with law. 

Held, that notwithstanding the misappre- 
hension on the part of the transferee Court, 
its order dismissing the execution petition 
was a step in aid of execution. AIR 1932 
Pat 286, Foil. (Paras 4 and 6) 

(C) Civil P. C. (1908), Sections 11 and 
41 — Res judicata — Application of prin- 
ciple in execution proceedings. 

It is well settled that an objection which 
ought to and might have been taken at an 
earlier stage of mo execution constitutes res 
judicata at a later stage. In a case where 
the decree-holder did not challenge the 
order of the executing Court holding that 
a non-satisfaction certificate was sent to the 
transferor Court, he was precluded from 
canvassing the correctness of the decision 
at a subsequent stage of the proceedings, 
despite the real position it had not been 
sent. (Para 5) 

(D) Civil P. C. (1908), Sections 39 (1) 
(c), 41, 42 — Power of transferee Court 
after despatch of non-satisfaction certificate. 

Law is well settled that despite the non- 
despatch of a non-satisfaction certificate by 
the transferee Cotut to the transferor Court 
the transferor Court retains jurisdiction to 
execute the decree in respect of all matters 
other than those which nave been transfer- 
red to the transferee Court AIR 1964 
Orissa 170, FolL (Para 5) 

Cases Referred: Chronological Paras 

(1964) AIR 1964 Orissa 170 (V 51)= 

■ ILR (1964) Cut 556, Giridhari 

Lai v. Thakursidas 5 

(1961) AIR 1961 Pat 149 (V 48)=' 

1961 BLJR 75, Prahlad Prasad v. 

Thakur Prasad 3 

(1932) AIR 1932 Pat 286 (V 19)= 

ILR 11 Pat 513, Sheshaiyar v. 

Madanmohan • 4 

P. V. B. Rao, for Appellant; N. V. Ramdas 
and N. B. K. Murty, for Respondent 

JUDGMENT: The decree-holder obtain- 
ed a money decree in the Court of the 
Munsif, Vizianagaram on 4-10-52. It was 
confirmed in appeal on 31-8-53. On 20-4- 
64 , E. P. No. 480 of 1954 was filed in the 
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Court of the Munsif, Vizianagram. On 28-6- 
54 a non-satafaction certificate was issued 
by tbe Munsif, Viztanagram to the Munsif, 
Jeypore, through the District Judge. On 
23-9-54, E F No. 147 of 1954 was fifed 
before the Munsif, Jeypore. On 17-4-58 
the execution proceeding was closed on 
part satisfaction This result was communi- 
cated to the Munsif, Vmanagnim on 25-4- 
1958 On 17-10-60, E P No 105 of 1960 
was filed in the Munsif s Court, Jeypore. 
On 11-11-60 the execution proceeding was 
dismissed as not maintainable. On 16-7- 
1963, E P No 1179 of 1963 was bled in 
the MunsiFs Court, Vizianagrara That 
Court sent a non-satisfaction certificate to 
the Munsif, Jeypore on 3-1-196-4 The cer- 
tificate was received on 8-1-64. E P. 
No 74/94 of 1904/65 was filed on 8-7-64. 
Two objections were raised by the judg- 
ment-debtor that the decretal dues had been 
completely paid and that the execution was 
barred by limitation. Tho executing Court 
overruled both the objections Before the 
appellate Court the Judgment-debtor aban- 
doned the plea of payment. The appellate 
Court however, held that the execution pro- 
ceeding was barred by limitation. Against 
tho reversing order of the appellate Court 
this Miscellaneous Ajipeal has been filed by 
the decree-holder. 

2. The following questions arise for 
consideration* _ , 

(1) Whether tho order dated 25-4-53 
communicating tho result that tbe execu- 
tion proceeding was closed on part satisfac- 
tion is a non-satisfaction certificate under 
Section 41, Civil P. C. 

(2) Whether E. P. No. 105 of I960 
pending m the Court of tho Munsif, Jey- 
pore, bom 17-10-60 to 11-11-60 consti- 
tutes a step in aid of execution. 

(3) Whether the failure on the part of 
the decree-holder to object to the dismissal 
of E. P. No 105 of 1960 as not maintain- 
able constitutes res Judicata in respect of an 
objection that a non-satisfaction certificate 
was despatched by the transferee Court to 
the transferor Court. 

(4) Whether E. P. No. 1179 of 1963 fn 
tho Vizianagaiam Court was not in a pro- 
per Court as no non-satisfaction certificate 
had been sent by the Jeypore Court to the 
Vizianagram Court. 


3 It Is to be noted that E.P No 147 
of 1934 In the Court of the Munsif, Jeypore 
was closed on 17-4-53 and this result was 
communicated to tbe Vizianagram Court on 
25-4-5S. The question is whether mere 
communication of the order constitutes a 
non -satisfaction certificate under Section 41, 
CSvil P. C. which runs thus* — 

*Tho ,-Conrt to which a decree Is sent for 
execution shall certify to the Court which 
passed it the fact of such execution, or 
where the former Court fails to execute the 
same the circumstances attending such fail- 
ure". 


There is some conflict of authority on this 
point. The matter is fully discussed in AIR 
1961 Pat 149, Prahlad Prasad v. Thakur 
Prasad. Their Lordships observed that the 
act of sending a certificate under Section 41 
is something in the nature of a judicial act 
and a formal order of the transferee Court 
to that effect would be necessary to satisfy 
the requirements of Section 41. Where 
there is no order of the transferee Court 
directing that a certificate should be issued 
under Section 41 and where it did not ap- 
pear from the order sheet that &ny such 
certificate was in fact prepared and signed 
by the transferee Court and sent to the 
transferor Court, but the entry in the suit 
register indicated that an information was 
sent to the transferor Court relating to the 
dismissal of the execution case, there is no 
non-satisfaction certificate as required by 
law. With respect I am inclined to accept 
the view as laying down the correct law. 
The communication made on 25-4-58 can- 
not be construed as constituting a non-satis- 
faction certificate. 


4. It a non -satisfaction certificate was 
not despatched by the transferee Court to 
the transferor Court, as has already been 
bfl<J» E P. No 103 of 1960 was properly 
filed before the Munsif, Jeypore. It had 
complete Jurisdiction over the matter Un- 
fortunately the Munsif, Jeypore dismissed 
E. P. No 105 of I960 as not maintainable 
on the erroneous view that the communica- 
tion made on 25-4-53 constituted a non- 
satisfaction certificate. The decree-holder 
became satisfied with the order passed on 
11-11-60. The discussion would therefore, 
proceed on the assumption that the order 
was correct, though it was contrary to law. 
The question, therefore, arises whether this 
execution would constitute a step in aid so 
as to save limitation. On identical facts it 
was held in AIR 1932 Pat 286, Sheshaiyar 
V. Madanmohan, that it would constitute a 
step in aid. Their Lordships said that if] 
the Court to which a decree Is sent for ex-1 
ecution while re tainin g jurisdiction to exe- 
cute the decree returns an application for 
execution which was properly made to it 
under a misapprehension, that will not pre- 
vent the making of the application from 
being tantamount at least to a step in aid 
of execution. 


, 5 The further question for considera- 
tion is whether the order of the executing 
Court on 11-11-60 that a non-satisfaction 
certificate had been sent to the Vizianagram 
Court and as such tho execution before the 
Munsif, Jeypore was not maintainable con-; 
Statutes constructive res Judicata. It is weflj 
settled that an objection which ought to! 
and might have been taken at an earlier 
stage of the execution constitutes res Judi- 
cata at a later stage. That principle would nave 
full application to this case and according- 
ly the decree-holder is precluded from rais- 
ing the objection that a non-satisfaction 
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certificate was not sent to the Vizianagram 
Court, despite the real position it had not 
been sent 

If res judicata operates, the assumption 
would be that a non-satisfaction certificate 
was sent to the Vizianagram Court Law 
is well settled that despite the despatch 
(Non-despatch?) of a non-satisfaction certi- 
ficate by the transferor (transferee?) Court 
to the transferee (transferor?) Court the 
transferee (transferor?) Court retains jurisdic- 
tion to execute the decree in respect of all 
matters other than those which have been 
transferred to the transferee Court. This has 
been fully discussed in AIR 1964 Orissa 170, 
Giridhari Lai v. Thakursidas. The ques- 
tion, however, becomes academic in this 
case as _ it has to be assumed that a non- 
satisfaction certificate had been despatched 
to the Vizianagram Court and accordingly 
the Vizianagram Court had jurisdiction to 
entertain E. P. No. 1179 of 1963 even 
though the relief might have covered pro- 
perties situated within the jurisdiction of the 
Munsif, Jeypore. In this view of the matter 
the fourth question raised by Mr. Ramdas 
does not arise for consideration. 

6. In view of the aforesaid conclusions, 
the execution application is within limitation 
and the judgment-debtor’s objecton must be 
overruled. The order of the lower ap- 
pellate Court is set aside and the Misc. Ap- 
peal is allowed. In the circumstances par- 
ties to bear their own costs throughout 
TVN/D.V.C. Appeal allowed. 


AIR 1969 ORISSA 149 (V 56 C 52) 

B. K. PATRA, if. 

Lakshman Jena, Petitioner v. Sudhakar 
Paltasingh, Opposite Party. 

Criminal Revn. No. 396 of 1966, D/- 21- 
8-1968, from order of Addl. Dist Magis- 
trate Puri, D/- 11-6-1966. 

Criminal P. C. (1898), Sections 200, 202, 
203, 156, 169, 173, 190(l)(b), 4, 537— Final 
report by police — Protest petition with 
request to call upon police to submit charge 
sheet and to take action against opposite 
party — Dismissal of petition without exa- 
mining petitioner on oath and without pro- 
ceeding in accordance with provisions of 
Chapter 16, held contrary to law — Though 
the Magistrate had no power to call for a 
charge-sheet it does not mean that peti- 
tioner should he disentitled to get relief 
provided fay law — Protest petition was to 
be treated as petition of complaint. 

The Police after an investigation on an 
information lodged by the petitioner sub- 
mitted a final report The petitioner there- 
upon filed a protest petition in the court 
of S. D. M. for rejecting the final report and 
to call upon the police to submit a charge- 


sheet He had also alleged in the petition 
that the opposite party had taken away the 
crop which he had kept on his land and 
requested the Magistrate to take action 
against the opposite party. The S. D. M. 
without examining the petitioner on oath 
and without proceeding in accordance with 
the provisions laid down in Chapter 16, Cr. 
P. C. relying merely on the police report 
rejected the petition. 

Held, that the procedure followed by the 
S. D. M. was not only unjustified but also 
contrary to law and the order dismissing 
the complaint petition under Section 203 
could not be sustained. Case law discuss- 
ed. (Para 7) 

The materials on which the Magistrate 
has to act in disposing of a complaint peti- 
tion under Section 203 Cr. P. C. are ex- 
pressly limited by the section itself to (i) 
statement on oath, if any, of the complain- 
ant and the witnesses produced by him, and 
(ii) the result of the investigation or inquiry 
under Section 202. The investigation by 
the police had not been ordered by the 
Magistrate under Section 202, Cr. P. C. 
and as such the statements made by wit- 
nesses before the police during such inquiry 
or the result of the inquiry embodied by 
the police in the final report cannot be 
looked into by the Magistrate in dealing 
with the complaint under Section 203, Cr. 
P. C. (Para 7) 

Doubtless, as held in AIR 1968 SC 117 
the Magistrate had no power to call for a 
charge sheet as prayed for by the peti- 
tioner, but that did not mean that he should 
on that account be disentitled to get such 
relief as was provided by law. Merely be- 
cause the prayer made by the petitioner 
was not in accordance with law he could 
not be denied such relief as was provided 
under law and that provision was to treat 
the protest petition as a petition of com- 
plaint to be dealt with in accordance with 
the provisions of Chapters XVI and XVII 
of the Code. (Para 4) 

The provision of Section 200 is manda- 
tory. The omission to examine the com- 
plainant on oath under Section 200 was an 
irregularity, and if by reason thereof the 
complainant was prejudiced, he was entitled 
to an order that the subsequent proceed- 
ings were invalid. Prejudice in fact had 
been caused to the complainant because he 
had been deprived of an opportunity to ex- 
plain his case to the Magistrate which he 
could have got had the Magistrate examin- 
ed him on oath. Case law discussed. 

(Para 6) 

Cases Referred: Chronological Paras 

(1968) AIR 1968 SC 117 (V 55) = 

1968 Cri LJ 97, Abhinandan Jba 
v. Dinesh Mishra S 

(1963) AIR 1963 SC 1430 (V 50) = 

1963 (2) Cri LT 397, Chandra Deo 
Singh v. Prakash Chandra Bose 
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Magistrate to call upon the police to submit 
a charge-sheet, when they nave sent a re- 
port under section. 169 of the Code, that 
there is no case made out for sending up 
an accused for trial.'’ , . 

Their Lordships Indicated that where such 
a final report is received from the police, 
the Magistrate may either accept it and 
close the proceeding or the Magistrate may 
take the view, on a consideration of tee 
final report, that the opinion formed by the 
police is not based on a full and complete 
investigation and may give directions to the 
police under Section 156 (3) to make a 
further investigation. The Police, after such 
further investigation, may submit a charge- 
sheet, or, again submit a final report, de- 
pending upon the further investigation 
made by them. If ultimately, the Magis- 
trate forms the opinion that the facts, set 
out in the final report, constitute an offence, 
he can take cognizance of the offence, 
under section 190 (1) (b), notwithstanding 
the contrary opinion of the police, express- 
ed in the final report 

4. It is not clear from the records 
whether the S. D. M. had accepted the 
final report submitted by the police before 
the petitioner filed the protest petition be- 
fore him Even if he aid so, that would 
not stand in the way of his entertaining 
a complaint bled by the petitioner and if 
he fa satisfied after examining the petitioner 
and the witnesses produced by him that 
there fa a prana fade case, he may sum- 
mon the accused under Section 204, Cr. 
P. C. In this case, as stated before a pro- 
test petition was filed by the petitioner no 
doubt with teo prayer that the Magistrate 
should call for a charge-sheet. Doubtless! 
as held in the Supreme Court decision re-j 
f erred to above, the Magistrate had 


(1958) AIR 1953 Mad 523 (V 45) = 

1058 Cn LJ 1323, In re, Rajangam 

(1953) AIR 1958 Orissa U (V 45) = 

1958 Cri LJ 63, Mahabir Frasad 
Agarwala v. State „ 

(1957) 1957 Cn LJ 873 = (195T) 1 
Mad LJ 157, Ramaswami Nadar 
v Viswanathan 

(1953) AIR 1953 Orissa 83 (V 40) 

1953 Cn LJ 655, Api Samal v. 

Bin Mallik 

(1929) AIR 1929 Fat 473 (V 16) =* 

30 Cn LJ 1056 (FB), Bharat 
Kish ore Lai Singh v. JudhlsUr 
Modak 8 

R. N Misra and R. C. Patnaik, for Peti- 
bonerj R C. Ram, for Opposite Party. 

ORDER. This fa an application in revision 
directed against an order dated 23-3-66 
passed by the S D. Khurda, and con- 
firmed in revision by the A. D. M. (J)» Furl 
in the following circumstances. 

2. The petitioner lodged information at 
tee Bolagarh P S. that he was a bhage h asi 
in respect of plot Nos. 231 and 

228 in Khata No. 63 in mouza 

Shyamsundarpur under the landlord 
Paramananda Mahapatra and that he raised 
crops in the land during tee disputed year 
end in due course cut and kept the same 
in tee field for subsequently making them 
into sheaves and that thereafter the opposite 
party and these two brothers along with a 
number of labourers trespassed info the 
land and removed the crops therefrom. 
The Police after investigation submitted a 
final ™p<nt on the ground of mistake of 
law. The petitioner thereupon filed a pro- 
test petition In the court of the S. D. M, 
Khurda, with a prayer for rejecting the 
final report submitted by the police and to 
call upon the latter to submit charge-sheet. 
The S. D M. without examining the peti- 
tioner on oath and without proceeding in 
accordance with tee provisions laid down 
in Chapter XVI of the Code of Criminal 
Procedure rejected the petition on the 
ground that the local police had visited the 
spot and had examined boundary witnesses, 
who affirmed the possession of the op- 
posite party as bhagehasi of the land and 
that the petitioners case was supported by 
only the landlord Paramananda Mahapatra, 
Against this order the petitioner filed a 
revision petition before the A. D. M. 0), 


power to call for a charge-sheet as prayed 
for by the petitioner, but this does not! 
mean that ho should on that account be! 
disentitled to get such relief as fa provided! 
by law. “Complaint” as defined in Seo- 
bon 4, Cr. P. C. is an allegation made 
orally or In writing to a Magistrate, with 
a view to his taking action under the Code, 
that some person, whether known or un- 
known, has committed an offence. 

The protest petition which fa on record 
contains the allegation that the opposite 
party had taken away the cron which the 
petitioner had kept on hfa land and re- 


Pun who rejected it on tho ground that - T ."T 

the dispute appeared to him to be of civil S uested *“« Magistrate to take action against 
nature It fa the procedure followed by opposite dinner which the 

the Magistrate and the correctness of the bought was sanctioned by 

orders passed by him and the A. D. M, (J) ^ 

that are now challenged before mo. 

8. It fa now settled by the decision of 
the Suppreme Court reported in Abhl- 
nandan Jha v. Dmesh Mfafira, AIR 1963 SC 
217 that 

There fa no power, expressly or im- 
pliedly conferred, under the Code on a 


. — , . transpires, was not 

within the power of the Magistrate. Merely 
because the prayer made by the petitioner 
was not in accordance with law he cannot 
be denied such relief as fa provided under 
law and that provision fa to treat the pro- 
test petition as a petition of complaint to 
bo dealt with fa accordance with the provi- 
sions of Chapters XVI and XVII of the 
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Code. Section 200, Cr. P. C. enjoins that 
when a complaint petition is presented be- 
fore tie Magistrate he shall at once exa- 
mine the complainant and the witnesses 
present if any, upon oath, and record the 
substance of such examination. 

Thereafter he should follow one of the 
three following courses: 

(1) to bring the accused to trial; 

(2) under Section 202, Cr. P. C. either 
inquire into the case himself or direct an 
enquiry to be made either by a subordinate 
Magistrate, or a police officer or such other 
person as he thinks fit for the purpose of 
ascertaining the truth or falsehood of the 
complaint; or 

(3) to dismiss the complaint under Sec- 
tion 203, Cr. P. C. 

In this case after the protest petition was 
filed before the Magistrate he did not exa- 
mine the complainant on oath, but called 
for the F. I. R., final report, case diary 
from the police and after perusing the same 
dismissed the protest petition on the grounds 
already stated. The question for considera- 
tion is whether the procedure followed by 
the Magistrate is legal and whether the 
order passed by him can be upheld. 

5. It is contended on behalf of the peti- 
tioner that the illegality of the procedure 
followed by the Magistrate _ consisted in 
(i) not examining the complainant on oath, 
and (ii) in relying on the investigation re- 
port made by the police. 

6. So far as the first point is concerned. 

Section 200, Cr. P. C. appears to be manda- 
tory that a Magistrate taking cognizance of 
an offence on complaint shall at once exa- 
mine the complainant and the witnesses 
present on oath. A decision of the Madras 
High Court reported in (1957) 1 Mad LJ 
157 = (1957 Cri LJ 673) on which the 
petitioner relies says that the Magistrate 
could apply Section 203 only if after exa- 
mining the complainant and the witnesses 
who are present in court he finds sufficient 
ground for proceeding with the case 
and that a dismissal, or complaint under 
Section 203, Cr. P. C. without adopting the 
procedure under Section 200 is not valid. 
It is contended by the opposite party that 
non-examination of the complainant as re- 
quired under Section 200, Cr. P. C. is not 
illegal, but only irregular ' and in support 
of this proposition reliance is placed on a 
Full Bench decision of the Patna High 
Court reported in Bharat Kishore Lai Singh 
v. Judhistir Modak, AIR 1929 Pat 473 and 
on two decisions of this Court reported in 
Apr Samal v. Bisi Mallik, AIR -1953 Orissa 
83 and Mahavir Prasad • Agarwalla v. State, 
AIR 1958 Orissa 11. . w . 

In the Patna case one Judlnsfar Modak 
filed a petition before the Deputy Com- 
missioner of Manbhum who is also the 
District Magistrate complaining against the 
high-handedness of one Bharat Kishore Lai 
Singh Deo and sought for protection. The 


Deputy Commissioner sent it to the police 
for report The police report was received 
in_ due course and on the basis thereof the 
District Magistrate directed the prosecution 
of Bharat Kishore. Against that order 
Bharat Kishore came up in revision and 
one of the contentions advanced on his be- 
half was that as the petition filed by Judhi- 
stir Modak was in the nature of a complaint 
petition he ought to have been examined by 
the Deputy Commissioner and that as the 
Deputy Commissioner had not done so, the 
subsequent proceedings were illegal In 
the peculiar circumstances of the case, the 
learned Judges held that the petition filed 
by Jucttustir Modak before the Deputy 
Commissioner was not a Complaint as de- 
fined in Section 4 of the Code but was a 
petition addressed to the Deputy Commis- 
sioner, in his executive capacity seeking pro- 
tection. In this view of the matter it was 
not necessary for the learned Judges to de- 
cide the further question whether non-exa- 
mination of the complainant was illegal or 
merely irregular. But since that specific 
point had been raised before their Lordships 
they held that the omission to examine the 
complainant on oath is not an illegality but 
is merely an irregularity, but that the ap- 
pellant was not entitled to any relief on 
that score because by reason of the irregu- 
larity he did not suffer any injustice. 

It may be noticed that in the Patna case 
the objection regarding non-examination of 
the complainant was taken by the opposite 
party and not by the complainant. In the 
case reported in AIR 1953 Orissa 83 the 
facts were these. On a petition of com- 
plaint the Magistrate - without examining the 
complainant on oath forwarded the same to 
a Police Officer ’ of enquiry and report 
under Section 202, Cr. P. C. On receipt 
of the police report, the Sub-Divisional 
Magistrate directed that cognizance should 
be taken under Section 190 (1) (b), Cr. P. C. 
The accused were convicted at the trial. In 
revision the accused contended that the 
Magistrate having taken cognizance under 
Section 190 (1) (o) was not justified in 
ignoring the police report which contained 
statements of complainant and his witnesses 
at variance with those given at the trial. 
The learned Judge held relying on the Full 
Bench decision of the Patna High Court 
referred to above that in the circumstances 
of the case the Magistrate must be deem- 
ed to have taken cognizance under Sec- 
tion 190 (1) (a) and his omission to examino 
the complainant in oath was only an 
irregularity not vitiating the trial. 

Here again it may be noticed that tlio 
objection regarding non-examination of tho 
complainant was taken on behalf of the 
accused. A similar view was also taken in 
the subsequent decision of this Court re- 
ported in AIR 1958 Orissa 11. But that 
again was a case where the objection was 
taken not by the complainant, but by the 
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accused. The correct position therefore ap- 
pears to be that the omission to e x a mi ne 
the comp lainan t on oath under Sec 200, 
Cr P. C. is an irregularity, and if by rea- 
son thereof the complainant is prqudiced 
he is entitled to an order that the subse- 

S uent proceedings are invalid So far as 
le present case is concerned, prejudice in 
fact had been caused to the complainant 
because he had been deprived of an op- 
portunity to explain bis case to the Magis- 
trate which he could have got had the 
'Magistrate examined him on oath. 

7. The second point however appears 
to be moTe substantial. The petitioner ap- 
proached the Magistrate with the specific 
allegation that he was not satisfied with 
the way the police conducted the investiga- 
tion and that he had reason to believe that 
the police sided the opposite party and 
submitted the final report. In these cir- 

( nstances, the action of the Magistrate in 
ymg merely on the police report and 
missing the protest petition filed by the 
nplainant appears to be not only unjusti- 
d but also contrary to law The mate- 
Is on which the Magistrate has to act 
disposing of a complaint petition under 
ction 203, Cr P C are expressly limited 
the Section itself to (0 statement on oath 
any, of the complainant and the witnesses 
[produced by him, and (li) the result of the 
hnvesbgation or inquiry under Section 202. 
'The use of any other material besides the 
above appears to be absolutely unwarranted. 
What has happened m this case is that the 
Magistrate haa utilised the statements made 
by the witnesses before the police during 
the police investigation That investigation 

S the police had not been ordered by -the 
mstrate under Section 202, Cr. P. C. 
a as such the statements made by wit- 
sses before the police during such in- 
ury or the result of the inquiry embodied 
' the police m the final report cannot 
j IooVcq into by the Magistrate in deal- 
g with the complaint under Section 203, 
r. P. a 

In the case reported in In re. Rajangam, 
AIR 1953 Mad 523, the accused was alleg- 
ed to have committed an offence under Sec- 
tion 493, I P C. The complainant first 
moved the police for action. After making 
some inquiry the police refused to take any 
action whereupon he filed the complaint 
petition before the Magistrate. After some 
witnesses were examined for the complain- 
ant the case was posted to a particular date 
for examination of the accused, but as on 
that date the complainant was absent, the 
complaint petition was dismissed under 
Section 259, Cr. P. C. The complainant 
thereafter filed a second complaint on the 
same facts before the Magistrate. The 
Magistrate relying on the evidence already 
recorded on the pnor complaint and taking 
into consideration certain facts appearing in 
the police case diary dismissed the complaint 


under Section 203, Cr. P. C The District 
Magistrate who was moved in revision be- 
ing of the view that the procedure adopted 
by the Magistrate was illegal, ordered fur- 
ther inquiry by the Magistrate The ac- 
cused approached the High Court in revi- 
sion and the learned Judge Ramaswami, J 
while dismissing it held that where the 
Magistrate in dismissing the complaint 
under S. 203, Cr. P. C looks mto materials, 
into which he cannot look, for example, he 
makes use of the evidence already taken 
on the pnor complaint and the police case 
diary, the whole procedure is unwarranted 
by law 

The very same question came up for 
consideration before the Supreme Court in a 
case reported m Chandra Deo Singh v. 
Prokash Chandra Bose alias Chabi Bose, 
AIR 1963 SC 1430 and their Lordships 
held that — 

“Where the Magistrate has ordered an 
enquiry under Section 202 by another 
Magistrate it is not open to him to consider 
the statements recorded during investigation 
by the pohee or the evidence adduced be- 
fore him during the enquiry arising out of 
another complaint If the Magistrate has 
based his decision in dismissing the com- 
plaint on such extraneous matter the pro- 
ceedings would be vitiated." 

It is therefore manifest that the procedure 
followed by the learned Magistrate in the 
trial court is not in accordance with law 
and the order dismissing the complaint peti- 
tion under Section 203, Cr. P. C cannot be 
sustained. 

8. The learned A. D. M. 0), Pun be- 
fore whom a revision was filed noticed the 
infirmity in the case that the complainant 
was not examined on oath and that the 
Magistrate relied fully on the pohee re- 
port, but he did not appreciate tne conse- 
quences thereof. He contended himself by 
saying that the pohee was Justified in sub- 
mitting the final report in this case and 
that the dispute of the parties being of a 
civil nature, no further action need be taken 
on the cri minal side. He was thus wrong 
in the view taken by bun. 

9. In the result, I would allow this ap- 

plication, set aside die order passed by the 
courts below and direct that a further in- 
quiry should be made by the S D M* 
Khurda according to law and in the bght 
of the observations made above 
LCC/D.V -C. Application allowed. 
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(A) Contract Act (1872), Section 2 (e) 

— Aiming lease — Supply of land and 
electricity not term of die lease — Lessee 
requesting for help and assistance of Gov- 
ernment to get them — Replies hy Govern- 
ment — Not an agreement. 

Where a mining lease did not provide as 
a term of lease that the State Government 
should help and assist the lessee for getting 
land and electricity for the proposed plant 
of the lessee and the lessee by letters re- 
quests the Government for help, assistance, 
support and/or intervention of the Govern- 
ment to get land and electricity for the 
Plant, the expectations, wishes and longings 
of the lessee expressed in the letters and 
suitably replied to by the Government, 
could not have the sanctity of a term of an 
agreement so as to be enforceable in law. 

(Para 10) 

To help and assist a particular person in 
performing his obligations may be consider- 
ed as duties of imperfect obligations, en- 
forcement of which is not sanctioned in 
law. (Para 10) 

Held further that as no binding promise 
under-taking or tinderstanding of an impe- 
rative nature between the parties, regard- 
ing land or electricity to be made available 
by the State Government was obvious or 
patent from the letters, it could not be 
read as an implied term of the lease. 

(Para 16) 

(B) Constitution of India, Article 299 (l) 

— Object of — Requires a formal written 
deed — Oral contract or contract hy cor- 
respondence not within the Article. 

The words 'expressed to be made and 
executed’ in Article 299 require a deed or 
formal written contract, so that an oral 
contract or a contract by correspondence 
or other informal medium will not fulfil 
the requirement of the said article which 
Is provided to safeguard Government 
against unauthorised contract. (Para 19) 

(C) Constitution of India, Art. 299 — 
Provision is mandatory — Principle 
underlying it stated — Essentials of the 
contract under Art. 299. 

Provisions of Article 299 of the Consti- 
tution are mandatory and are based on 
the wholesome principle that the State 
should not be saddled with any liability 
without specifically mentioning the same 
In express words in the deed itself which 
would enable the various agencies, and 
the competent authorities to apply their 
mind consciously to the terms and condi- 
tions expressed in the contract itself, 
before they lend their seals and signa- 
tures to the same. (Para 19) 

Further, the. contract under Art. .299 
must show on its face all the conditions 
and terms on which the State is made to 
part with its right and is obliged to act 
in a particular manner, and that it was 
made on behalf of the State. AIR 1967 
SC 203 ReL on. . (Para 19) 


(D) Constitution of India, Art. 299 (1) 
— - Contract under — -Implications arising 
out of the contract — Nature of. 

In a valid contract as envisaged under 
Article 299 (1), there may be implications 
arising out of such a contract. The expres- 
sion 'implications arising out of the con- 
tract’ will however, cover only such terms 
and conditions which are intimately 
entwined, involved and entangled with 
the express terms in the contract in such 
a manner that they could be spelled out 
on a mere reading of the said express 
terms. These words cannot go to mean 
that certain new things could be im- 
ported into it from extraneous matter, 
and be implied into the contract as its 
terms only because by the performance 
of these implied terms the performance of 
the contract would be facilitated or 
expedited. AIR 1967 SC 203 Rel. on. 

(Para 19) 

(E) Constitution of India, Art. 299 (1) 
— Mines and Minerals (Regulation and 
Development) Act (1957), S. 5 — Mining 
lease — Court cannot import implied 
terms. 

The grant and execution of a mining 
lease being circumscribed by various 
limitations and being subjected to and 
regulated by special provisions in law and 
the Constitution, the Courts should be 
loath to read into its express provisions 
any implied terms, such as, an under- 
taking by the Government of making 
available any land or electricity for the 
lessee’s proposed plant. (Paras 21, 22) 

(F) Contract Act (1872), S. 56 — Con- 
tract becoming impossible — Force 
majeure — Meaning — Force majeure 
clause — Rule of ejusdem generis applies 
•— (Words and pharses — Force majeure). 

The expression "force majeure” is not 
a mere French version of the Latin 
expression "vis major”, and strikes, 
breakdown of machinery and such things 
which, though normally not included in 
"vis major”, are included in "force 
majeure”. Where reference is made to 
"force majeure”, the intention is to save 
the performing party from the consequ- 
ences of anything of the nature stated 
above or over which he has no control. 
(1920) 2 KB 714, Rel to. (Para 31) 

Further, the "force majeure” clause 
should be construed with a close atten- 
tion to words which precede or follow it, 
and with due regard to the nature and 
the general terms of the contract. There- 
fore the words "any other happening” in 
such a clause must be given ejusdem 
generis construction so as to engulf with- 
in its fold only such happenings and even- 
tualities which are of the nature and type 
illustrated in the same clause with close 
attention to the nature and terms of the 
contract and would not reasonably be 
within the power and control of the party. 

( Para 31) 
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(G) Mines and Minerals (Regulation 
and Development) Act (1957), S. 5 — 
Government Grants Act (1895), Ss. 2, 3 -- 
Transfer of Property Act (1882), Ss. Ill 
fe), 114 — Government Grants — Con- 
struction of — Mineral leases — Being 
Government grants Ss. Ill (g) and 111 
T. P. Act do not apply to it — (Deed — 
Construction). 

Grants by the Government axe usually 
construed most favourably for the Gov- 
ernment, and that appears to be the 
reason why application of some laws such 
as Transfer of Property Act, 1882, are 
generally excepted in such cases. 

(Para 33) 


Though a mineral lease under the 
Mires and Minerals (Regulation and Deve- 
lopment) Act 1957, may not be a grant of 
land In perpetuity, it is certainly a grant 
by transfer of interest In land, and as 
such, the grant Is completely covered by 
the provisions of the Government Grants 
Act It is therefore outside the operation 
of the Transfer of Property Act, 1882. 
Sections 111 (g) and 114, T. P. Act do not, 
therefore, apply to mining leases AIR 
1927 Pat 319, ReL on. Case Law Referred. 

(Para 33) 

It follows that all the provisions, res- 
trictions. conditions and limitations con- 
trined in the lease shall be followed and 
take effect according to their tenor, not- 
withstanding any rule of law, statute or 
enactment of the Legislature to the con- 
trary, as provided for under Section 3 
of the Government Grants Act AIR 1921 
Mad 409 and AIR 1938 Cal 229 and AIR 
1939 All 263, ReL on. (Para 34) 


Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 203 (V 54) — 

(1966) 3 SCR 919, K, P. Chaudhary 
v State of M. P. 13 

(1962) AIR 1962 SC 113 (V 49)— 

(1962) 2 SCR 880, BhikraJ v. 

Union of India ng 

(1561) AIR 1961 SC 1285 (V 48) — 

(1961) 3 SCR 1020, Dhanra] Mai 
Gobindram v. Shamji Knlid.-m & 

Co 31 

(1Q58) AIR 1958 SC 512 (V 45)- 
1959 SCR 213, Keshavlal Lallubhal 
Patel v Lalbhai Trikumlal Mills 
Ltd. 23 

(1931) AIR 1951 Cal 361 (V 38) — 

55 Cal WN 171. Manlndra Nath 
Bin da v. Amlya Pal 33 

(1945) AIR 1946 Mad 180 (V 33) — 

58 Mad LW 573, V. Pedda Ranga- 
swnmi Shreshti v. Sri Vishnu 
Nlmbafcar 33 

(1941) 1941 AC 108- (1941) I All ER 
33, Luxor (Eastbourne) Ltd. v. 
Cooper 20 

(1939) AIR 1939 All 263 (V 26)- 
1939 All U 164. Gaya Prasad v. 

Secy, of State 33. 34 

(1938) AIR 1938 Cal 229 (V 23)— 


ILR (1938) 2 Cal 1, Sura] Kanta 
Roy Chaudhary v. Secy, of State 
(1931) AIR 1931 Pat 268 (V 18)=ILR 
10 Pat 203, Rupan Singh v. Akhaj 
Singh 

(1927) AIR 1927 Pat 319 (V 14)“ 
ILR 6 Pat 446. Secretary of State 
for India v. Nlstarini Annie Mitter 
(1921) AIR 1921 Mad 409 (V 8)=> 

41 Mad LJ 494. Ullattathodi Choyi 
v Secy, of State for India 
(1920) 1920-2 KB 714 “89 UKB 1024 
Lebeaupin v Crispin 
(1918) 1 KB 592=87 UKB 724. 
Reigate v. Union Manufacturing 
Co (Ramsbottom) Ltd, and Elton 
Cop Dyeing Co. Ltd- 
(1915) 1 KB 681-84 UKB 967, 
Matsoukis v. Priestman & Co. 


34 

34 

33 

34 
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26 

31 


R. Chowdhury, R. N. Misra, R K< 
Mohanty, S Patnaik and SIdhartha Roy. 
for Appellant, Advocate General and S. 
M isra (2), for Respondent 
ACHARYA, J: — This Is a defendant's 
appeal against the Judgment and decree 
passed by the Additional Subordinate 
Judge, Cuttack In T S. No 55 of 1964 
decreeing the plaintiffs suit for evicting 
the defendant from the suit mines, direct- 
ing him to deliver possession of the same 
to the plaintiff and restraining the defen- 
dant by a permanent Injunction from 
operating the suit mines In any manner. 

2. The plaintiff who Is the State of 
Orissa filed the suit on the following facts. 

3. The suit mines belonging to the 
plaintiff having a rich deposit of Chromite 
ore were leased out to the defendant by 
Government orders dated 10-10-1958 (lease 
executed on 26-3-1959), on his application 
dated 9-4-1953 representing that he would 
set up a plant for the manufacture of 
Ferro Chrome and Ferro Silicon, and 
that he had obtained necesary licence for 
import of machineries, furnace and other 
equipments for setting up such a Plant 
The aforesaid mining lease was granted 
In favour of the defendant after prolong- 
ed correspondence, deliberation and aJ5» 
cusslan between the two parties regard- 
ing the terms of the lease, and on obtain- 
ing prior approval of the Central Govern- 
ment as required under the Mines and 
Minerals Act, 1957. The Government of 
India while conveying their approval to the 
grant of the said lease in favour of the 
defendant (Ext 18). with a view to 
ensure supply of mineral to the Fenro 
Chrome Plant stated therein that a condi- 
tion be Incorporated in the lease deed to 
the effect that if M/s Sarajuddin & Co- 
of which the defendant was the Managing 
Partner, failed to set up the Plant the 
State Government would be entitle d to 
cancel the mining lease without any com- 
pensation. On receiving the approval of 
the Central Government with the above 
stipulation, the plaintiff Intimated the 
defendant by their letter Ext, 17 dated 
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30-9-1958 and order Ext 16 and letter 
Ext 15 both dated 10-10-1958 that the 
plaintiff had proposed/ordered to grant the 
mining lease to the defendant in respect 
of the suit mines subject to the accept- 
ance by the defendant of all the usual 
conditions in mining lease, and the condi- 
tions already agreed upon, and also the 
further condition as laid down by the 
Central Government that the defendant 
should set up a Ferro Chrome Plant with- 
in five years from the date of order 
dated 10-10-1958, and that if the defen- 
dant failed to erect the Plant within that 
period the plaintiff -would have the option 
to cancel the lease without compensation. 
The defendant was asked (by Ext. 15) to 
intimate his acceptance of the above 
terms in writing through the Collector, 
Cuttack. The defendant by his letter 
(Ext. 12) dated 16-1-1959 intimated his 
unqualified acceptance of the above terms 
and conditions. 

4. The plaintiff’s case was that the 
mining lease was granted with the pur- 
pose and intention of encouraging the 
defendant to set up the Plant after 
having been ensured about the supply of 
raw materials to feed the Plant. Although 
the said lease was for a period of 20 years, 
It was specifically stipulated in Clause 10 
of the Part IX that the lessee should set 
up a Ferro Chrome Plant within five 
years from 10-10-1958, failing which the 
State Government would have the option 
to cancel the lease without compensation. 
As the Industrial licence, granted by 
the Central Government on 8-5-1958 for 
setting up a Ferro Chrome Plant, was in 
favour of M/s. Serajuddin & Co., while 
the mining lease was executed in favour 
of the defendant Mohammad Serajuddin, 
tiie Managing Partner of M/s. Serajuddin 
& Co., the Government of India advised 
the plaintiff to ask the defendant to 
transfer the said mining lease in favour 
of M/s. Serajuddin & Co. The plaintiff on 
the above advice of the Central Govern- 
ment asked the defendant by their letter 
dated 7th January, 1960 (Ext. 9) to get 
the aforesaid lease transferred in the 
name of M/s. Serjuddin & Co., or to 
arrange transfer of the Industrial licence 
in the name of the defendant. The defen- 
dant, in fact, as per Ext D-55 dated 
22-1-1962, gave his consent in writing to 
the transfer of the mining lease in favour 
of. M/s. Serajuddin & Co. as suggested in 
the above letter. 

The defendant in spite of repeated exten- 
sion of time by the Government of India 
did not take effective steps to set up the 
Plant, and as such the Industrial Licence 
was ultimately revoked on 13-12-1962 
(E:d:. H-38). As the defendant did not set 
up the Ferro Chrome Plant within the 
period of five years from 10-10-1958, as 
expressly agreed upon by him in Clause 10 
of Part IX of the mining lease, and as it was 


the only consideration on which the lease 
was granted, and the Government of 
India was induced to accord their approval 
to the grant of the mining lease, the 
plaintiff by their, letter dated 5-12-1963 
determined the said lease in exercise of 
the power reserved to them under the con- 
ditions of the said lease. The determina- 
tion order was co mm unicated to the 
defendant and he was directed to stop all 
operations on the suit mines, and to quit 
and deliver possession of the same to the 
plaintiff through the Collector, Cuttack. 
As the defendant did not quit the suit 
mines, and continued in. possession of the 
same as a trespasser, and illegally con- 
tinued mining operations over the suit 
property, the plaintiff filed the suit, 

5. The defendant contested the suit 
admitting that he was the Managing 
Partner of the registered partnership Firm 
M/s. Serajjuddin & Co., and that in March 
1953 he applied for the mining lease, but 
denied having undertaken to set up a 
Ferro Chrome Plant. The defendant con- 
tended that by about 1955 negotiation 
started between, him and the plaintiff 
(the State Government) for mining Chro- 
mite, and setting up a Ferro Chrome 
Industry, and that he was able to obtain 
In the name of M/s. Serajuddin & Co. an 
Industrial Licence (Ext H-46) dated 8-5- 
58 for setting up a Ferro Chrome Plant 
in the State of Orissa. It was expressly 
and impliedly agreed upon and under- 
stood between him and the State Govern- 
ment that the latter would ensure 
adequate supply of raw materials by grant- 
ing a mining lease for Chromite, and to 
acquire land for setting up the aforesaid 
Plant and its township, and also assured 
supply of electric energy for the proposed 
Plant to the extent of 20,000 K. W. at the 
first instance and 40,000 K. W. in sub- 
sequent stages, and that the State Gov- 
ernment would also render adequate 
financial assistance for the project. The 
defendant, acting on these promises, 
understanding and assurance of the State 
Government undertook the mining lease 
for Chromite as per the duly registered 
indenture of lease (Ext H-47) dated 26-3- 
1959. 

Thereafter the defendant entered into a 
provisional agreement (Ext. F-5 dated 
30-12-1960) with M/s. Demag-Elektor- 
metallurgie GMBH of West Germany 
(hereinafter to be referred as M/s. Demag) 
for the manufacture, supply and installa- 
tion of the proposed Ferro Chrome Plant, 
and obtained a project report from them 
at a huge cost. The defendant admitted 
the acceptance of the terms of the lease 
deed as per Ext. 12 dated 16-1-1959, but 
contended that the said acceptance was 
void being in contravention of Arti- 
cle 299 of the Constitution. As the Indus- 
trial Licence (Ext H-46) was ultimately 
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revoked by the Central Government on 
13-12-1962 (Ext H-38) after some exten- 
sion of time, it became absolutely impos- 
sible for the defendant to set up the 
ferro Chrome Plant. The determination 
of the above mining lease by the State 
Government by Ext. C-66 dated 5-12-1963 
is illegal, void, mala fide, wrongful and 
has no effect. 

It was further contended that Clause 10 
of Part IX of the lease deed being in 
conflict with Clause 4 of the said part, 
it was unlawful for the State Govern- 
ment to determine the lease without 
taking action under Clause 4, and that 
there was no breach of any of the condi- 
tions or default on the part of the defen- 
dant at any stage, and that the said 
Clause 10 beinS absolutely vague the 
defendant had no liability or obligation, to 
set up the Plant, and that the Deputy 
Secretary who signed the said determina- 
tion order (Ext, 061) had no power or 
authority to sign the same on behalf of 
the State Government, and also that the 
said order is illegal and inoperative being 
based on wrong assumptions of fact. It 
was not possible for the defendant to set 
up the Plant as the State Government 
refused to render financial assistance, did 
not give adequate area to the defendant 
to obtain Chromite lor the Plant, did not 
acquire land for the Plant site and its 
township, and did not take any step 
regarding supply of electric energy. On 
the above grounds the defendant urged 
that the suit be dismissed with costs, 

6. At the outset Mr. Roy, the learn- 
ed counsel for the appellant, seriously 
contended that on the facts of this case 
the obligation of the defendant to set up 
a Plant would not arise at all until and 
unless the State Government provided 
the requisite electricity therefor, and also 
made arrangements lor the land upon 
which the Plant was to be built, such terms 
being essentially implied in the lease. In 
this connection it was contended that the 
State Government without performing 
their part of the reciprocal promises im- 
pliedly made lor the supply of electricity, 
land and Taw materials, could not have 
enforced performance of Clause 10 of 
Part IX of the lease; and that in view of 
the nature of the obligation undertaken, 
supply of electricity and arrangments for 
land by the State Government should 
have been considered as obvious and some- 
thing which came In as a matter of course 
and essential to be Imported to give busi- 
ness efficacy to the lease. 

7 . In order to elucidate his above 
points Mr Roy drew our attention to 
various correspondence between the 
defendant and the plaintiff beginning 
from 11-1-1956 upto the cancellation of 
the lease In the year 1963 The docu- 
ments relied upon by him may be divided 


v. State (Acharya J.) A L R. 

into two categories — namely (1) the 
documents which are pnor to the date 
of the order of the State Government 
granting lease of the mining area on 10- 
10-1958, or even the actual execution ol 
the deed on 26-3-1959, and (2) all those 
documents which followed after the said 
two dates. 

8. The documents relied upon In 
support of his above contention regarding 
supply of electricity prior to 10-10-1953 
are mainly these, Ext B-2 dated 28-11- 
1957, Ext 0-5 dated 16-6-1958, Ext C-1I 
dated 9-9-1958. A reading of Ext B-2 
would show that there was a meeting 
attended by the Chief Secretary, the 
defendant, and his technical consultant 
where amongst other things the require- 
ment of electricity to the extent of 20,000 
K W for the Plant was discussed and 
the Chief Secretary Indicated then that 
such power could not be made available 
at that time, and could be met If and 
when the Planning Commission approved 
of the installation of a Thermal Station 
in the Sate. There is no indication in 
Ext. B-2 of assurance by the Chief Secre- 
tary to suppy power of the required 
amount; and expression of wishes and 
hopes in Ext B-2, dependent on uncer- 
tain eventualities, and future decisions 
could not, m our view, amount to an 
agieement or promise enforceable in 
law. 

By Ext, D-5 the probable date of 
requirement of full supply of power was 
stated to be "within two years from the 
date on which the order of the Plant and 
machineries is placed with the suppliers' . 
It was requested therein to assure the 
quantity of power which could be suppli- 
ed to the defendant on various dates, 
without which it would not be possible 
for him to order supply of machineries. 
By Ext. 0-6 the Chief Secretary was 
requested to appraise the defendant about 
the quantity of power and their respec- 
tive dates of supply at Jaipur Road. 
Ext. D-7 dated 19-8-58 fs a letter from 
the Chief Engineer, Electricity to the 
defendant asking him to furnish Informa- 
tion on different Items regarding the Plant 
and the electric power required for the 
same. Ext. 0-11 Indicates the Intention of 
the State Government to generally offer 
facilities for early establishment of Indus- 
tries in the State. It also states that Gov- 
ernment were agreeable to make avail- 
able 20,000 K. W. of power for the Plant 
but the same would depend on the result 
of future discussion of the State Govern- 
ment with the Planning Commission 
Supply of electricity thus being depen- 
dent on the uncertain result of the 
discussion of the State Government with 
the Planning Commission, there could not 
have been an assurance to that effect in 
the said meeting: and such a thing would 
not be implied as a term of the lease. On 
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a reading of the aforesaid letters we are 
satisfied that there was nothing in any 
of these letters from which a binding 
contract between the plaintiff and the 
defendant could be spelled out. 

9. Some of the other exhibits in this 
context would show that the defendant, 
in express terms, sought the help of the 
State Government to establish this Plant, 
and hoped that the State Government 
would extend necessary facilities to the 
defendant in the procurement of cheap 
power, metallurgical coke, transport etc. 
(Ext. A-3 dated 6-2-1967). In reply to 
the above expression of hope for help the 
Additional Secretary to Government 
replied in Ext. A-4 dated 16-3-1956 that 
they would be glad to offer every possible 
encouragement to the establishment of 
various Industries in the State in order 
to put into use the power, mineral and 
other natural resources of .the State. By 
Ext. B-2 it was indicated that supply of 
electricity upto defendant’s expectation 
could not be assured, and that. Govern- 
ment in future would consider bulk' 
supply as desired by the defendant in 
case they would be able to set up further 
generating Plants. Most of these letters 
are couched . in a language indicating 
desires and wishes of the State_ Govern- 
ment which might be fulfilled in future 
to help, assist and extend facilities to the 
defendant. 

10. Regarding the alleged promises or 
assurance to make available land prior to 
10-10-1958, the learned counsel for the 
appellant relied mostly on Ext. B-2 dated 
28-11-1957, Ext. B-9 dated 7/1/1958, Ext. 
B-13 dated 24-4-1958 Ext. B-19 dated 
25-6-1958 and Ext. B-22 dated 22-7-1958. 
Ext. B-2 shows that the Chief Secretary 
was told about the requirement of 40 to 50 
acres of land for the Plant and the town- 
ship. Ext. B-9 is a letter from the Secre- 
tary to Government to M/s. Serajuddin 
& Co. asking the latter to contact the 
District Collector for their requirement 
of land. Ext. B-13 is an application by the 
defendant to the Collector for allowing 
them to conduct contour survey of the 
area in connection with the acquisition of 
land. Ext. B-19 is a letter seeking clarifi- 
cation as to why land was required near 
Jaipur Road Railway Station instead of 
at Bhadrak. These documents only indi- 
cate that the appellant entreated for help, 
assistance, support and/or intervention of 
the Government to get land and electri- 
city for the Plant. The expectations, 
wishes and longings of the defendant ex- 
pressed in these letters, and suitably 
replied to by the Government, could not 
have the. sanctity of a term of an agree- 
ment so as to be enforceable in law. To 
help and assist a particular person in 
performing his obligations may be consi- 
dered as duties of imperfect obligations, 
enforcement of which is not sanctioned 
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and detailed^ discussion on the terms of 
the lease, it ultimately came to be 
executed on 26-3-1959. If supply of land 
and electricity would have been the 
agreed understanding between the parties 
that would have definitely found place 
in some form or other in the aforesaid 
lease Ext. H-47 dated 26-3-1959. Absence 
of even a feeble mention regarding these 
matters obliterates the possibility of any 
such assurance, much less an agreement 
on these matters. 

11. The appellant knew that under 
Section 5 (2) of the Mines and Minerals 
(Regulation and Development) Act, 1957 
no mining lease could be granted without 
the previous approval of the Central Gov- 
ernment. The terms of the mining lease 
and specially Clause 10 of Part IX thereto 
had to be inserted on the specific direc- 
tion of the Central Government, and, as 
such, the lease got the approval only on 
the inclusion of the aforesaid term. If 
supply of electricity and making available 
vast areas of the land for setting up of 
the Plant and township, involving various 
complex and complicated considerations, 
are to be construed as implied terms of 
the lease executed later, then in oui; 
opinion the provisions of Section 5 (2) of 
the Mines and Minerals Act, 1957 would 
be rendered absolutely nugatory. 

12. Under these circumstances, we are 
of opinion that the defendant while 
settling the terms .of the lease did not 
consider making the avilability of land 
and electricity to be an obligation of the 
Government, and did not actually execute 
the agreement with that understanding 
and/or intention, and the defendant acted 
at his risk in entering into such discus- 
sion and correspondence on these matters 
with the individual concerned with the 
Government. 

13. The documents after the aforesaid 
Government Order dated 10-10-1958 on 
which reliance was placed by Mr. Roy 
for the supply of electricity are Exts. 
D-16 dated 1-2-1959, D. O. dated 9-1- 
3961attached to H-21, H-21, dated 18-2- 
1961, B-41 dated- 24/25-5-1961, D-41 dated 
25-1-1962, D-42 dated 16-2-1962 and D/43 
dated 19-3-1962. The three points in 
Ext. D-16 which were _ alleged to have 
been discussed and agreed upon between 
the Minister and the defendant were not 
proved to have been confirmed. D. O. 
letter No. 36-GM dated 9-1-1961 attached 
to Ext. H-21 shows that final selection of 
site, supply of power, and the question of 
rate etc. were under consideration, and 
as such had not been finally decided till 
then. This would indicate that the 
minutes of the discussion as alleged in 
Ext. D-16 were either not correct and/or 
were not accepted. By Ext. H-21 the 
State Government expressed their inabi- 
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lity to supply power at Jaipur Road to 
the Lctent A 20,000 K. W. aa requlred 
bv the appellant then, because there was 
no surplus power available nor _ was there 
any transmission line upto Jaipur Koaci. 
It was also mentioned therein that ele<nn- 
dtv as required could only be supplied 
cariy in the year 1965 This clearly 
suggests that there was no premise, 
assurance or undertaking between the 
parties to supply the required amount ot 
electricity to the appellant for the setting 
up of the Plant within five years as 
expressly provided in Clause 10 of Part 
IX of the lease Ext B-41 indicates that 
the proposal for the supply of power on 
concessional basis for the proposed Ferro 
Chrome Plant was under examination nil 
25-5-61 Ext 0-41, Ext D-42 and Ext 
D-43 are regarding details of production 
costs of Ferro Chrome for fixing the rate 
of power, and are not indicative of any- 
thing positive. 

14. We do not find anything from the 
above-mentioned documents that there 
was any assurance or promise or under- 
taking, much less an agreement between 
the parties, that electricity would be 
made available to the defendant for the 
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bilities ot any previous agreement and/or 
decision in the matter. Ext G -16 is not 
Indicative of anything positive, pet G-lo 
is again, a humble request made by appel- 
lant to the respondent for taking im- 
mediate steps for settlement of land tn 
favour of the appellant 

16. From a reading of these letters it 
Is not so obvious or patent that there was 
a binding promise, undertaking or under- 
standing of an imperative nature between 
the parties, regardi n g land to be made 
available by the State Government to the 
appellant for setting up of the Ferro 
Chrome Plant, and as sudi the same can- 
not be read as an implied term of the] 
lease. 

17. The learned Advocate General, ap- 
pearing for the plaintiff-respondent, con- 
tended that no promise or assurance 
regarding land or electricity was ever 
given to the defendant by the plaintiff, 
and that no such terms as alleged on 

behalf of the defendant-appellant, could 
be implied In favour of the defendant 
because of the provisions of Article oi 
the Constitution of India. 

18. We have examined in the foregoing 
promise 
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15. The documents which came into 
existence after the order of the State 
Government granting the lease on 10-10- 
1058, on which reliance was placed by 
the learned counsel for the appellant In 
support of his case for land, are mainly 
these. Ext. B-24 dated 22-11-1958. Ext. 

H-21 dated 9-1-1961. Ext G-12 dated 15- 
12-1961, Ext. G-15 D /- 5-3-1962, Ext G/16 
dated 10 5 1962 and Ext G-18 dated 14 6 
1962. It is seen from Ext B-24 that till 
22.11 1958 no concrete proposal was 
received by the Government regarding 
acquisition of land for the Plant The 
defendant was advised In the said letter 
to move the District Collector and the 
Chief Engineer, Electricity Indicating his 
requirement of land and electric power 
for the Plant From Ext H-21 it is seen 
that final selection of site, supply of 
power and rates etc. were still under 
consideration of the parties, and such 
matters could not be decided till Febru- 
ary 1962 because of the delay In receipt 
of the project report from hl/s. Demag, 
the technical consultant of the appellant 
By Ext G-12 defendant was informed 
that Government land could not be 
acquired under the Land Acquisition Act 
and It was for the appellant to move the 
subdivisions! Officer. Jaipur for doing the 
needful. Ex G-15 shows that till 5.&I952 
grant of lease of land in favour of the 
appellant was still under consideration of 
the Government, thus obviating all possi- 
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cussions, suggestions, counter suggestions, 
deliberations and correspondence between 

the plaintiff and the defendant for abom 
six years and only after the defendant 
conveyed in writing his acceptance of an 
the terms contained In the lease, we o o 
not understand why the defendzmt oia 
not Insist on the incorporation in me 
lease deed of express terms regarding 
availability of land and electricity, if t* 1 *- 
defendant was indispensably dependent on 
the Government for the supply of me 
same. 

19. The words ‘expressed to be made, 
and executed* which occur in Ancle 
cf the Constitution, require a deed or 
formal written contract, so that an oral 
contract or a contract by correspondance 
or other informal medium will not finm 
the requirement of the said Article whicn 
is provided to safeguard Govemmeni 
against unauthorised contract Moreover 
such document must show cm its face tna* 
it was executed on behalf of the State ny 
the person duly authorised to that effect 
Their Lordships of the Supreme Court in 
BhikraJ v. Union of India, AIR 1962 SC 
113 held that — 

’'Government contracts are sometime 
made in disregard of the forms present" 
ed. but that would not be e ground 
holding that departure from a provision 
which is mandatory and at the same time 
salutary may be permitted." .. 

Provisions of Article 299 of the Consiltu- 



MGS Serajuddin v. State fAchaiya J.) [Pis. 19-23] Ori. 159 


tion are mandatory and are based on the 
wholesome principle that the State should 
not be saddled with any liability without 
specifically mentioning the same in ex- 
press words in the deed itself which 
would enable the various agencies, and 
the competent authorities to apply their 
mind consciously to the terms and condi- 
tions expressed in the contract itself, 
before they lend their seals and signa- 
tures to the same. The said Article has 
been incorporated with the object that 
the contract must show on its face all the 
conditions and terms on which the State 
is made to part with its right and is 
obliged to act in a particular manner, and 
that it was made on behalf of the State. 
Our above views get support from the 
decision of their Lordships of the 
Supreme Court in K. P. Chowdhury v. 
State of Madhya Pradesh, AIR 1967 SC 
203 wherein their Lordships in accord- 
ance with the Court’s previous decision, 
held as follows: 

"In view of Article 299(1} (of the Con- 
stitution) there can be no implied con- 
tract between the Government and any 
other person, the reason being that if such 
an implied contract between Government 
and any other person were allowed, that 
would in effect make Article 299(1) use- 
less, for then a person who had a con- 
tract with Government which was not 
executed at all in the manner provided 
in Article 299(1) could get away by 
saying that an implied contract may be 
inferred by the facts and circumstances 
of a particular case.” 

Further it is held that *— 

"If the contract between the Govern- 
ment and another person is not in full 
compliance with Article 299(1), it would 
be no contract at all and could not 
be enforced either by the Government or 
by tire other person as a contract,” 

Their Lordships while expresting the 
above view also expressed the view that 
they do not say "that if there is a valid 
contract as envisaged under Article. 299 
(1), there may not be implications arising 
out of such a contract.” In our opinion, 
the words "implications arising out of 
such a contract” would mean only such 
terms and conditions which are intimately 
entwined, involved and entangled with 
the express terms in the contract in such 
a manner that they could be spelled out 
on a mere reading of the said express 
terms. These above words cannot go to 
mean that certain new things could be 
imported into it from extraneous matter 
and be implied into the contract as its 
terms only because by the performance 
of these implied terms the performance 
of the contract would be facilitated or 
expedited. 

20. Moreover, in Reigate v. Union 
Jjanufacturing Company ' (Ramsbottom) 


Ltd. and Elton Cop . Dyeing Co Ltd.: 
(1918) 1 KB 592 at p. 605 it was heldlhat 
one has at first to see what the parties 
have expressed in the contract, and an 
implied term is not to be added because 
the Court thinks it would have been 
reasonable to have inserted it in the 
contract. Lord Wright in Luxor (East- 
bourne) Ltd. v. Cooper, 1941 AC 108 held, 

"But it is well recognized that there 
may be cases where obviously some term 
must be implied if the intention of the 
parties is not to be defeated, some term 
of which it can be predicated that "it 
goes without saying”, some term not 
expressed but necessary to give to the 
transaction such business efficacy as the 
parties must have intended.” 


Their Lordships futher held: 

"This does not mean that the court 
can embark on a reconstruction of the 
agreement on equitable principles, or on 
a view of what the parties should, in the 
opinion of the Court, reasonably have 
contOTi plated. The implication must arise 
inevitably to give effect to the intention 
of the parties.” 


21. In the present case it cannnot be 
confidently said that the alleged implied 
terms, as contended, are too clear to be 
construed or that such implied terms 
exist as being something so obvious that 
they "go without saying”. We do not find 
anything from which it can be said that 
such implications do necessarily and 
inevitably arise in this case to give effect 
to the intention of the parties. The sug- 
gested implied terms are not inherent in 
the m i n ing lease and as such are not to 
be construed to be within the intention 
of the parties. There was no promise or 
binding assurance regarding land and ele- 
ctricity given by the plaintiff to the 
defendant According to the Mines and 
Minerals Act the State Government can- 
not grant such a mining lease in favour 
of any person without getting previous 
express approval of the Central Govern- 
ment on the terms of the lease. The 
grant and execution of such a lease being 
circumscribed by various limitations and 
being subjected to and regulated by 
special provision in law and our Consti- 
tution, the Courts should be loath to read 
into its express provisions such implied 
terms as suggested by the learned counsel 
for the appellant. 

22. In this view of the matter both In 
fact and in law, we are of the view that 
the above contention of the learned coun- 
sel for the appellant regarding the alleged 
implied terms is fallacious and unaccept- 
able. 

23. It was next contended on behalf 
of the appellant that in any event by the 
issue of letter No. I-HI-12/61-2628/I (Ext 
H-21) dated 18-2-1961 the State Govern- 
ment expressly or impliedly extended the 
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time for the performance of Clause 10 of 
Part IX upto at least 1965, and as such the 
lease was not liable to be terminated. 
The decision of the Supreme Court in 
Keshavlal Lallubhai Patel v. Lai- 
bhai Tnkumlal Mills Ltd, AIR 1958 
SC 512 was cited in support of the above 
contention. This is a case of contract 
between two private parties, and as such 
in terms it does not apply to a case of 
this nature where one of the parties is 
the State Government and the grant and 
the execution of such a contract is subject- 
ed to and regulated by various special 
provisions in law. This is a case in which 
the State Government even if they wish- 
ed could not have, by their unilateral 
action, changed, varied modified or altered 
the terms of the lease even with the ex- 
press agreement of the other party The 
above mentioned Ext. H-21is a solicitous 
letter recommending location of the 
Plant at Jaipur Road instead of at Bhadrak 
ana also the fact that it was not possible 
tor the Government to suppy electric 
power (20,000 K. W) required by the 
appellant for the Plant, as there was no 
surplus power under the Hirakud Grid 
and there was no high voltage transmit 
h^ U . P S thearM - J Sti >‘ e Government 
hoped that the required power could only 

whirh PI ? ied ?£ rly 111 ^ year 1965 - b ? 

which time they expected the Talcher 
5“™? Station to be commissioned. 
Much was made of the word "assurance” 
$ fh? n laS i ffntence of the first paragraph 
rw^i Iet \ er j ^ he . learned Advocate 
General contended that Mr. Biswal had 
S?* Uthority this letter and that 

Hl er T W *t S no basis for such a letter. To 
lSter lh» “ d lai ^ ua Se in this 

iW* JL- , v ^ ord assurance” would not 
ana cannot import within its scope the 
Intention of the State Government of m 
na ^ e ’ to extend the time till 
1965 No such intention can be spelled 

the PI e of Iocatlo n of 
xne Fiant as also the supply of cower 

letter, 

uncer bnn factors and the 
wkhes of other agencies, not within the 
S r c ant L? M ? To1 of the State cS-ern! 
ttent. By tills letter Government of India 

££ ^ eps for establish- 

ing* the Plant. For taking 'effective sten«^ 
as defined in Section2 of tSaSSbE 
tion and Licensing of Industrial Under- 
taking Rules, 1952. it was not necessa™ 
to wait for the full bulk supply of elec- 
«?, c a ° d fuch extension of time 

tdl 1965 could not have been contemplat- 
ed and/or intended. This being so it 
cannot be said that the State Government 
by writing the aforesaid letter expressly 
or impliedly extended the time, which they 
were not empowered to do unilaterally. 
Moreover, for reasons discussed above 
such Implied extension would not strictly 
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conform to the provisions of Article 299 
of the Constitution. We, therefore, do 
not accept the above contention advanced 
on behalf of the appellant 

24. In view of our findings that there 
was no implied term for the supply of 
electricity and land to the appellant the 
other contentions raised by the appellant 
namely that the implied terms and reci- 
procal promises having not been performed 
by the Government it could not enforce 
performance by Serajuddin of Clause 10 
of Part IX of the lease; and that Govern- 
ment could not be in a better position 
by not performing its implied obligations 
and duties and call upon Serajuddin to 
set up the Plant, and that Government 
could not have taken advantage of its 
own wrongs, would not arise, 

25 1 ,P n behalf of the State Govern- 
ment it was contended that Serajuddin, 
the appellant, had no intention of setting 
up the Plant, and was only committing 
ri’aud by indulging in various correspon- 
*b e Government It was urged 
that his reading of the implied terms was 
all a hoax and was utilised as smoke 
bis sham Intention not to set 
up the Plant In support of the above 
Mention was drawn to 
various Exhibits some of which are dis- 
cussed below. 

26. !n Ext A-l dated 29-12-1955 the 
defendant expressed his intention to erect 
a Ferro Chrome Industry in Orissa and 
sought for the co-operation of the State 
^bat direction. It was also 
stated therein that he had worked out 
detailed costing, production techni- 
5"J ty * bad ascertained the duality 
s^abihty for export eta In Ext 
June. 1956 the defendant 
stated as follows- 

cr y , ^ rom . the state you would observe, the 
scheme is intended to serve a dual pur- 
pose of conservation of mineral resources 
f? a ^t the same time putting them to 
“ ® bfst use for the benefit of the State 
ana Country as a whole The scheme 
also contemplates the use of low-grade 
SvP-wJjCh are not marketable and con- 
at Present, in the manu- 
facture of Ferro Chrome, thus ensuring 
the conservation of the deposits of high 
grade minerals.” 

? y E? 1 H - = dated 25-2-1957, the 
Under Secretary to the Government ol 
St B m ^ de inquiries from M/s Seraju- 
oain & Co. whether the latter was assur- 

elect ric power for the ^ 
fjjant by the State Government, and if 
EP^? r . v “tortage was anticipated what 
steps they proposed to take to meet that 
contingency. In reply M/s. Serajuddin & 
& H-3 dated 27-3-1957 sta t- 

mg that they were assured of every co- 
by the State Government In 
mat direction and In case of shortage of 
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power at any time, they (M/s. Serajuddin 
& Co.) were prepared to put up their 
own generators to fill up the gap, and in 
case of necessity, they would import 
additional equipment for generating 
power of their own. They were only 
waiting for the finalisation and issue of 
the licence. 

28. Ext. D-5 is relevant for two things 
— (i) that the project report was not 
finalised till the 16th of June, 1958, and 
(ii) that full supply of power would be 
required within two years of placing 
orders for the supply of machineries. By 
Ext. D-12 dated the 18th November, 
1958, the defendant informed the Chief 
Engineer, Electricity, that production could 
not be commenced unless 20,000 K. W. 
power was given to them as demand- 
ed. This is contrary to the contents of 
the above letters Exts. D-5 and H-3. By 
Ext. H-ll dated 29-4-1959 M/s. Seraju- 
ddin & Co. prayed for extension of time 
from the Government of India for taking 
effective steps for the establishment of the 
Plant, and requested therein for a change 
of the site from Bhadrak to Jaipur Road 
mostly because that place could be the 
most suitable for the Plant, and also 
because M/s. Demag were of the opinion 
that the deposits at Suldnda area were 
most suited for the Ferro Chrome Plant. 
Though the Industrial Licence was grant- 
ed on 8-5-1958 and the mining lease was 
granted on 26-3-1959, we find from Ext 
F-5 dated 30-12-1960 that for the first 
time an agreement between M/s. Seraju- 
ddin & Co. and M/s. Demag of West 
Germany was signed on 16-6-1961 to pre- 
pare a final and complete project Report 
for setting up a Ferro Chrome Plant at a 
suitable site in the State of Orissa. Then 
the defendant by his letter Ext. 6 dated 
the 11th January, 1961, mentioned about 
his practical difficulty to transfer the 
lease in the name of M/s. Serajuddin & 
Co. From this letter we find that at long 
last in January, 1961, the defendant found 
from expert’s opinion that the ores 
extracted from the area leased out to him 
were absolutely unfit for feeding the 
Ferro Chrome Plant,' whereas in Ext. 
H-ll dated 29-4-1959 it was stated that 
M/s. Demag, the technical consultant of 
the defendant was of the opinion that the 
Chrome deposits in the leased out area 
were most suited for the Ferro Chrome 
Plant. Amongst other things in Ext. 6, it 
was also stated that defendant’s assump- 
tions were belied, and the area proved a 
losing concern for him, and M/s. Seraju- 
ddin & Co. were .reluctant to take over 
the area, and that they were still getting 
samples of ore further analysed with a 
view to find out its possible utility and 
suitability for the Ferro Chrome Plant, 
and that they were expecting expert’s 
advice in the matter within five to six 
months. The Industrial Licence being of 
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8-5-1958, the mining lease being of 10-10- 
1958/26-3-1959, and the previous expert’s 
opinion regarding the suitability of the 
ore being of April 1959, this letter com- 
ing as late as 1961, smacks of a va cill ating 
tendency on the part of the defendant 
to evade his obligations under the mining 
lease which were expressly agreed upon 
to be worked out as specified therein, and 
which only prompted the Central Gov- 
ernment to approve and the State Gov- 
ernment to grant the lease in favour of 
the defendant. On going through the 
letter Ext. 6, Ext* H-ll, and the letters 
discussed above, we are of the opinion 
that the defendant wanted to back out of 
his commitments under the lease on 
various pretexts set forth in these letters, 
and that the defendant was not serious 
about setting up of the Plant after taking 
the mining lease. 

29. It was urged on behalf of the 
defendant-appellant that Clause 10 of 
Part IX of the lease having become im- 
possible of performance, Clause 5 of the 
same Part excused the defendant from 
any alleged breach of Clause 10. In 
support of this our attention was drawn 
to paragraph 7 of the defendant’s deposi- 
tion wherein he referred to his personal 
discussion with the then Chief Minister 
of Orissa, and all that both of them 'told’ 
each other there in connection with the 
"force majeure” clause. The subject 
matter of a duly executed lease by the 
State Government in favour of the other, 
embodying various clauses which were 
expressly agreed upon after thorough dis- 
cussions, deliberations and correspondence 
could not be explained away by saying 
that the defendant understood in a dif- 
ferent manner the implications of the 
various terms of the lease because of his 
alleged talk with the then Chief Minister. 

30. In view of our above findings that 
the defendant did not have the intention 
of setting up the Plant, and that there 
could not be any implied terms indicating 
obligation on the part of the Government 
to provide land and electricity as a con- 
dition precedent to the setting up of the 
Plant, the contention that Clause 10 of 
Part IX of the lease became impossible 
of performance is wholly untenable. 

31. Moreover, the defendant-appellant 
cannot seek shelter under Clause 5 of 
Part IX of the lease on the ground that 
the setting up of the Plant was beyond 
his control. Under the said clause the 
State Government was constituted the 
sole Judge to decide if the failure to fulfil 
any of the terms and conditions of the 
lease arose from "force-majeure”. There- 
fore the performance of the express terms 
of the lease by the leassee would not be 
excused until and unless the Government 
did not construe the visiting circumstances 
as "force-majeure”. Mr. Justice McCardie 
in Lebeaupin v. Crispin, (1920) 2 KB 714 
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pave an account of what fa meant by 
"force-majeure” Their Lordships of the 
Supreme Court in M/s. Dhanrajmal 
Gtbmdram v M/s. Sharnji Kalidas and 
Co. AIR 1961 SC 1285 have been pleased 
to refer with approval to Mr. Justice 
MccCa rdie’s account ol what is meant by 
"force-majeure” We find therefrom that 
the expression "force-majeure” is not a 
mere French version of the Latin expres- 
sion "vis major”, and that strikes break- 
down of machinery and such things 
which, though normally not included in 
"vis-major”, are incuded in_ "force- 
majeure” Mr Justice Bailache in Mat- 
eoukis v Pnestman & Co.. 1915-1 KB 631 
preferred to give a restricted meaning to 
"force-majeure" In his opinion "force- 
majeure" could include strikes, break- 
down of machineries, but not bad wea- 
ther, foot-ball match or funerals. 

The rullnvs and literature on the sub- 
ject show that where reference is made to 

( "force-majeure", the intention to save 
the performing party from the conse- 
quences ol anything ot the nature stated 
above or over which he has no control. 
In the present case, the words "force- 
majeure" do not stand alone, but the 
clause in which it occurs in the lease 
contains examples of what was intended 
to be conveyed by thi3 expression. The 
intention with which this term "force- 
majeure” is used In Clause 5 of Part EX 
has been explained therein as follows: — 
"In this clause the expression "Force- 
majeure" means act of God. War, Insur- 
rection. Riot, Civil Commotion, Strike. 
Earthquake. Tide. Storm, Tidal Wave. 
Flood, Lightning, Explosion, Fire and any 
other happening which the lessee could 
not reasonably prevent or control.” 

It would, therefore, mean that all such 
things as mentioned above on which the 
lessee could not have any control would 
come within, this clause. The words "any 
other happening which the lessee could 
not reasonably prevent or control" are to 
be read and understood ejusdem generis 
with the words preceding this expression. 
According to Mr Justice McCardie the 
"Force Majeure" clause should be con- 
strued with a close attention to words 
which precede or follow It. and with due 
regard to the nature and the general 
terms of the contract Therefore the 
words "any other happening" must be 
given Ejusdem generis construction so as 
to engulf within Its fold only such hap- 
penings and eventualities which are of the 
nature and type illustrated above in the 
same clause with close attention to the 
nature and terms of the lease, and would 
not reasonably be within the power and 
control of the lessee. In this view of 
the matter, non-availability of land and 
electric power and the grounds on which 
the defendant pleaded inability to set up 
the Plant, in our view, are not such 


, v. State (Acharya J.] A. LB. 

happenings which would come within 
Clause 5 of Part IX of the lease, and as 
such the defendant could not take shelter 
under this clause, and avoid performance 
of setting UP of the Plant, as expressly 
specified and agreed upon in Clause 10 of 
Part IX ol ihe lease. 

32. It was next argued on be h a lf of 
the appellant that since Clause 10 of 
Part IX of the lease contains no provision 
reserving for the plaintiff a right of re- 
entry on its breach, there can be no for- 
feiture of the lease under Section 111(g) 
ot the Transfer of Property Act It was 
also contended that without a notice 
under Section 114 of the Transfer of Pro- 
perty Act the lease could not be termi- 
nated, and that the Government Grants 
Act has no application to such a case. In 
reply it was emphatically contended on 
behalf of the respondent that this lease 
granted by the State Government Is com- 
pletely covered by the provisions of the 
Government Grants Act (Act XV of 1895). 
and as such the aforesaid provisions of 
the Transfer of Property Act would not 
apply to tills case It was also urged that 
there is an implied clause for re-entry in 
the lease and that the requirement of 
Section 111(g) has been provided for in 
Clauses 5 and 6 of Part EX of the lease. 

33. Grants by the Government arc 
usually construed most favourably for 
the Government, and that appears to be 
the reason why application of some laws 
are generally excepted In such cases 
Under Section 2 of the Government 
Grants Act. application of the provisions 
of the Transfer of Property Act has been 
excepted specifically as follows- — 

"Nothing in the Transfer of Property 
Act, 1882, contained shall apply or be 
deemed ever to have applied to any 
grant or other transfer of land or of any 
interest therein heretofore made or 
hereafter to be made by or on behalf of 
the Government to. or in favour of any 
person whomsoever; but every such grant 
and transfer shall be construed and take 
effect as if the said Act had not been 
passed.” 

Tins being so, in our opinion, the provi- 
sions of Section 111(g) and Section 114 of 
the Transfer of Property Act have no 
application to a grant of this nature, 
because though this may not be a grant 
of land in perpetuity, it is certainly a 
grant by transfer of interest In land ana 
as such, the impugned grant is complete- 
ly covered by the provisions of the Gov- 
ernment Grants Act In Secy of State 
for India v Nistarinl Annie Mitter, AIR 
1927 Pat 319 It has been held that— 
"Leases granted by the Crown are out- 
ride the operation of the Transfer of Pro- 
perty Act There is no distinction be- 
tween grants by virtue of the prerogative 
rights of the Crown and grants made as 
a mercantile transaction for profit” 
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This_ decision was followed with approval 
in V. Pedda Rangaswami Shreshti v. Sri 
, Vishnu Nimbakar, AIR 1946 Mad 180 and 
this view finds support from the deci- 
sions in Gaya Prasad v. Secy, of State 
AIR 1939 All 263, Rupan Singh v. Akhaj 
Singh, AIR 1931 Pat 268 and Manindra 
Nath Binda v. Amiya Pal, AIR 1951 Cal 
361. 

34. As we hold this lease to be cover- 
ed by the provisions of the Government 
Grants Act of 1895, all the provisions, 
restrictions, conditions and limitations 
contained in the said lease shall be 
followed and take effect according to 
their tenor, notwithstanding any rule of 
law, statute or enactment of the Legis- 
lature to the contrary, as provided for 
under Section 3 of the said Act. The deci- 
sions in Ullattuthedi Choyi v. Secy, of 
State for India, 41 Mad U 494 :(AIR 
1921 Mad 409), Suraj Kanta Roy Chow- 
dhury v. Secy, of State, AIR 1 938 Cal 229 
and AIR 1939 All 263 reiterate this view. 
This being so, the contention raised by 
the learned counsel for the appellant 
regarding the applicability of the several 
provisions of the Transfer of Property 
Act is of no avail, as they would not 
apply in view of the provisions of the 
.Government Grants Act 

35. It was next contended by the 
appellant that the order of determination 
dated 5-12-1963 (Exts. 3 and C-66) could 
not be passed by the State Government 
and was a nullity in view of the order of 
stay passed on 2-6-1962 by the Central 
Government (Ext H-44), which was in 
force at that time. On an application 
under Rule 54 of the Mineral Concession 
Rules, 1960, filed by the defendant before 
the Central Government, regarding 
arrears of royalty outstanding _ against 
the defendant and its realisation, the 
Central Government by their order dated 
2nd June, 1962 (Ext. H-44) directed the 
State Government not to interfere with 
the possession and working of the mining 
property, provided the petitioner (defen- 
dant) complied with the various condi- 
tions stipulated in the _ said letter. In 
paragraph 3 of the said letter it was 
expressly mentioned that the aforesaid 
orders were irrespective of any action 
taken till then by the State Government 
or the petitioner, and/or without any 
prejudice to the rights or obligations of 
the State Government of the Petitioner. 
This letter (Ext H-44) was clarified by a 
subsequent Government letter dated 28th 
August 1964 (Ext H-40). In this letter the 
Central Government directed that all 
proceedings pursuant to the non-payment 
of arrears of royalty should be stayed 
and the lessee would not be dispossessed in 
their working of the lease until further 
orders. These two letters would show 
that the above-mentioned letters, contain- 
ing the stay orders, were in connection 


witii the recovery of arrears of royalty, 
aud the State Government was directed 
rot to interfere with the possession' of the 
lessee for the non-payment and recovery 
of arrears of royalty. Moreover, Ext. 
H-64 is specific to the effect that the above 
order was without any prejudice to the 
rights and obligations of the State 
Government. The right of the State 
Government to determine the lease arose 
independently of the above proceedings 
before the Central Government, because 
of the non-compliance of the express 
terms of the lease, specifically agreed 
to between the parties, and the said 
rights did not in any way relate to and 
were not concerned with the above pro- 
ceedings before the Central Government 
in which the stay orders were passed. In 
our view, therefore, the stay orders could 
not in any way affect the rights of the 
State Government to determine the lease 
by passing the aforesaid orders, Exts. 3 
and C-66. 

36. For the reasons stated above, we 
do not find any merit in this appeal, 
which must fail, and is accordingly dis- 
missed with costs. 

37. BARMAN, C. J. : — I agree. 

D.R.R. , Appeal dismissed. 


AIR 39G9 ORISSA 163 (V 56 C 54) 

S. BARMAN, C. J. AND 
B. K. PATRA, J. 

Sree Narayan Company, Petitioner v. 
State of Orissa and others. Opp. Parties. 

O. J. C. No. 589 of 1968, D /- 14-1-1959. 

Constitution of India, Arts. 226, 227 

— Mineral Concession Rules (1960), 
Rr. 24(3), 55 — Order of Central Govern- 
ment under R. 55 setting aside deemed 
refusal of lease and directing State Gov- 
ernment to grant lease — State Govern- 
ment is bound to carry it out — On 
failure writ under Arts. 226, 227 for direc- 
tion to carry out the order is maintain- 
able. 

^ Where the petitioner made an applica- 
tion to the Central Government for revi- 
sion against deemed refusal of the lease 
under Rule 54 of Mineral Concession 
Rules and the Central Government allow- 
ed the revision application in exercise of 
the power under Rule 55 and directed 
the State Government to grant a lease: 

Held, that the order of the Central 
Government in the revision application 
under R. 54 of the Mineral Concession 
Rules was in substance a judicial deter- 
mination on the Question of grant of lease 
in favour of the petitioner which the 
State Government was bound to carry 
out, and, on failure to comply with it by 
the State Government an application 
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under Articles 226 and 227 of the Consti- 
tution for a direction to the State Gov- 
ernment commanding it to carry out the 
order of the Central Government and 
directing it to grant the lease, was main- 
tainable AIR 1965 Madh Pra 159, ReL 
on. (Para 5) 

Held further, that the lease deed was 
ultimately to be executed in Form K or 
in a form as near thereto as the circum- 
stances of each case might require, as 
provided in Rule 31 and the mining lease 
executed in such prescribed form was 
sufficient compliance with the provisions 
of Art 299 of the Constitution. Hence, it 
was not open to State Government to 
plead that there was no contract executed 
on behalf of the Governor in the pre- 
scribed manner as required by Art 299. 

(Para 6) 

Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 203 (V 54) = 

(1966) 3 SCR 919. K. P. Chaudhary 
v State of M. P. A 

(1965) AIR 1965 Madh Pra 159 
(V 52)- 1964 Jab U 625, Narsmgh- 
das Jankidas Mohta v. State of 
M. P 5 

SR. Mohanty and R K. Kar, for Peti- 
tioner; Advocate General and Govt 
Advocate, for Opp Parties 
D ARMAN, C. J.* — In this writ peti- 
tion, the petitioner prays for the issue of 
a wnt of mandamus directing the State of 
Orissa to grant in his favour a mining 
lease for Iron and manganese ore over an 
5J ca 186 454 hectares near village 
Khesra forest Taluk BarbiL 
District Keonihar, m compliance with the 
nu, e , r i o /i V 10 , /^ ntral Government dated 
July 12/14, 1967 w exercise of their 
revisions! powers under Rule 55 of the 
Mineral Concession Rules, I960, directing 
the State Government to grant the said 
mining lease in favour of the petitioner. 

On June 19/21. 1966 the petitioner 
appuea lor mining lease of 292 274 
hectares in respect of Iron and manga- 
5,*" “5 By Januaiy, 1967 the petitioner 
IS Stated to have complied with all the 
requiations made by the concerned 
authorities in connection with the afore- 
said application for mining lease. On 
196 L the . Petitioner wrote to 
ESSES* Parti S *** 35 scven months 
, , P a f? £-d Ws application and that 
unless the application is disposed of with- 
in nine months from the date of its 
receipt, .government must be deemed to 
have reiected the petition under Rule 24 
(3) of the Mineral Concession Rules, yet 
the application for lease was not disposed 
of by the State Government. Thereafter 
on April 8, 1967 the petitioner made an 
application to the Central Government 
for revision against deemed refusal of 
the lease under Rule 54 On May 25, 
1967 the Central Government communi- 
cated that the State Government propos- 


ed to grant lease of the available area 
of 186 454 hectares and the petitioner was 
called upon to send his acceptance within 
15 days Accordingly, on May 30, 1967 
the petitioner duly accepted the proposal 
of the State Government for grant 
of lease over the said area. 

3 On July 12/14, 1967 the Central 
Government directed the State Govern- 
ment to grant a mining lease for iron 
and manganese ore over 186 454 acres 
and allowed the revision application of 
the petitioner in exercise of the power 
under Rule 55 of the Mineral Concession 
Rules On July 22, 1967 the petitioner 
forwarded a copy of the aforesaid order 
of the Central Government passed on his 
revision application, to the State Govern- 
ment for early action. Thereafter, the 
State Government not having complied 
with the directions of the Central Gov- 
ernment the petitioner filed this writ 
petition on June 18, 1968 for issue of a 
wnt of mandamus on the State Govern- 
ment for compliance by it of the direc- 
tions of the Central Government as 
aforesaid 


4 In the course of hearing the learned 
Advocate General appearing for the State 
Government conceded that by virtue ef 
Articles 256 and 257 of the Constitution 
the State Government was bound to 
carry out the directions of the Central 
Government While making this conces- 
sion it was however contended on behalf 
of the State Government that they are 
not in a position to comply with the 
direction of the Central Government con- 
tained in their communication because 
the contract made in exercise of the 
executive power of the State has to be 
executed on behalf of the Governor In 
tile _ prescribed manner as required by 
Article 299 of the Constitution. 

,, point of the State Government Is 
P? 1 “1 the absence of such a contract on 
penalf of the Governor, or by a person 
to such manner as the Governor may 
direct or authorise, the State Government 
j, no * m a position to comply with the 
direction of the Central Government to 
execute a mining lease. In support 
of this contention, the State Gov- 
ernment relied on the derision of the 
Supreme Court in K. p. Chowdhury v. 
$ta te of Madhya Pradesh, AIR I9G7 SC 
203where it was held that if the contract 
between Government and another person 
Is not in full compliance with Article 299 
of the Constitution it will be no contract 
at all and could not be enforced either by 
Government or by the other person to the 
contract, that in view of the mandatory 
terms of Article 299(1) no implied con- 
pact could be spelled out between the 
Government and the other party (the 
appellant) In that case. 

5. The question Is* What Is the nature 
ana effect of an order passed by the 
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Central Government on the revision ap- 
plication filed by the petitioner? Where 
the Central Government, in revision, 
under Buie 54 of the Mineral Concession 
Rules, 1960 sets aside the State Govern- 
ment’s decision refusing to grant the lease 
(in the present case it was a case of 
deemed refusal) and directs the State 
Government to grant the lease, the State 
Government has no other alternative but 
to grant the lease in accordance with the 
orders passed by the Central Govern- 
ment Indeed, factually and finally the 
order is of the Central Government and 
a duty is cast on the State Government 
under the rules to carry out such an order. 
In disposing of the application for revision 
under Rule 54 the Central Government 
acts as a quasi-judicial authority; there- 
fore, the State Government as an inferior 
authority is bound to carry out the direc- 
tion of the Central Government contain- 
ed in the order disposing of the revision 
petition. 

The order of the Central Government 
in the revision application under Rule 54 
of the Mineral Concession Rules was in 
substance a judicial determination on the 
question of grant of lease in favour of 
the petitioner which the State Govern- 
ment was bound to carry out. If the 
order of the Central Government has not 
been complied with by the State Govern- 
ment, an application will lie under Arti- 
cles 226 and 227 of the Constitution for 
a direction to the State Government com- 
manding it to carry out the order of the 
Central Government and directing it to 
grant the lease. This view is supported 
by the decision of the Madhya Pradesh 
High Court in Narsinghdas JanMdas 
Mohta v. State of Madhya Pradesh, AIR 
1965 Madh Pra 159. 

6. That apart, the lease deed is ulti- 
mately to be executed in Form K or in 
a form as near thereto as the circum- 
stances of each case may require, as pro- 
vided in Rule 31, The material portion of 
the Model Form of Mining Lease in Form 
K. is set out as follows; 

" This Indenture made this day 

of . . . .19 between the Governor of . . / 
the President of India (hereinafter refer- 
red to as "The State Government” which 
expression shall where the context so 
admits be deemed to include the succes- 
sors and assigns) of the one part and 

(Name of person with address 

and occupation) (hereinafter referred to 
as the "lessee” which expression shall 
where the context so admits be deemed 
to include his heirs, executors, admin- 
istrators, representatives and permitted 
assigns) 

* * * s * * 

****** 

Witnesseth that in consideration of the 
rents and royalties, covenants and agree- 
ments by and in these presents and the 
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Schedule hereunder written, reserved and 
contained, and on the part of the lessee/ 
lessees to be paid, observed and perform- 
ed, the State Government (with the ap- 
proval of the Central Government) here- 
by grants and demises unto lessee/lessees. 

All those mines 

******* 

******* 

The mining, lease executed in such pre- 
scribed form is sufficient compliance with 
the provisions of Article 299 of the Con- 
stitution. 

7. In the view that we have taken on 
the concession made on behalf of the 
State Government and on the facts of this 
case, the State. Government must comply 
with the direction of the Centra 1 Govern- 
ment dated July 12/14, 1967 to execute 
the m i nin g lease in favour of the peti- 
tioner. 

8. The writ petition is accordingly al- 
lowed with costs. Hearing fee Rs. 200/- 
(rupees two hundred only). 

9. PATEA, J. : — I agree. 

GDR/D.V.C, Petition allowed. 
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S. BARMAN, C. J. AND S. K. RAY, J. 

M/s. Nandram Hunatram, Petitioner v. 
State of Orissa, Opposite Party. 

O. J. C. No. 22 of 1964 with O. S. No. 1 
of 1965, D/- 14-1-1969. 

Mines and Minerals (Regulation and 
Development) Act (19 57), S. 28 — Mineral 
Concession Rules (I960), Rr. 54, 55 — 
Order passed by Central Government in 
revision — State Government is bound to 
carry out direction of Central Govern- 
ment — Mining lease to bs executed will 
be in sufficient compliance with Art. 299 
of Constitution — (Constitution of India, 
Arts. 256, 257, 299, 226, 227). 

Under Rules 54 and 55 of the Mineral 
Concessions Rules, 1960 made under Sec- 
tion 28 of the Mines and Minerals (Regu- 
lation and Development) Act, 1957 the 
State Government is bound to carry out 
the order passed by the Central Govern- 
ment on the applications for revision filed 
by the petitioner under the said Rules 
directing the State Government to exe- 
cute a mining lease with the petitioner 
for certain mineral over certain area. By 
virtue of Articles 256 and 257 of the Con- 
stitution the State Government is bound 
to carry out the direction of the Central 
Government (Paras 1, 3) 

As there was a formal contract made 
on behalf of the Governor the mining 
lease to be executed in Form Korina 
form as near thereto as provided in 
R. 31 would be in sufficient compliance 
with the provisions of Article 299 of the 
Constitution. (Para 5) 

In disposing of the application for revi- 

CM/CM/A964/69 
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sion under Rule 54 the Central Govern- 
ment acts as a quad-judicial authority; 
therefore, the State Government as an 
inferior authority is bound to carry out 
the direction of the Central Government 
contained in the order disposing of the 
revision petition. If the order of the 

Central Government has not been com- 
plied with by the State Government an 
application will Ue under Articles 226 and 
227 of the Constitution for a direction to 
the State Government commanding it to 
carry out the order of the Central Gov- 
ernment and directing it to grant the 
lease (Para 6) 

Coses Referred. Chronological Paras 

(19G7) AIR 1967 SC 203 (V 54)=“ 

(1966) 3 SCR 919, K_ P Chaudhary 
v. State of M. P. 3 

(1965) AIR 1965 Madh Pra 159 
(V 52) -196-1 Jab U 625, Narsmgh. 

Das Janki Das Mohta v State of 
M. P- 6 

(In O J C No 22 of 1964) 

M. Mohanty and C K. Duphtary, for 
Petitioner; Advocate General and Govt, 
Advocate, for Opposite Parties. 

On O S No. 1 of 1965) 

S Mohanty and N V Ramdas, for 
Plaintiff M. Mohanty and C. K. Duph- 
tary. for Defendant 
BARMAN C. J. : — In these matters — 
the writ petition filed by the petitioner 
Messrs Nandram Hunatram and the suit 
filed by the State of Onssa atfamst the 
petitioner which on transfer was heard 
along with the writ Petition the point 
involved is whether under Rules 54 and 
55 of the Mineral Concessions Rules, I960 
made under Section 28 of the Mines and 
Minerals (Regulation and Development) 
Act, 1957 the State of Onssa is bound to 
carry out the order dated July 20. 1963 
passed by the Central Government on the 
applications for revision filed by the peti- 
ttoner under the said Rules directing the 
T ; e r?,Y er ?V ncnt bJ execute a mining 
lease with the petitioner for Iron ore 
? VC . r u an J ?2? a of 1245 acre3 Tomka area 
In the distort of Cuttack Incorporating 
the vanous conditions which the State 
Government had stipulated and were ac- 
cepted by the petitioner after getting the 
area demarcated by the Official Surveyor. 

2- The impugned order of the State 

Government dated January 20, 1964 as 
communicated to the petitioner so far as 
material reads as follows; 

,’T am directed to say that the area of 
j- 45 acres In Tomka in Cuttack district 
forms a part of the area of 95 75 so 
miles in Cuttack district covering the 
DaJtari-Tcmka region which has been 
reserved by the State Government for 
exploitation fn the public sector. The 
State Government do not. therefore, pro- 
pose to grant any mining lease, which 
has not So far been executed, for any rea- 


son. As the State Government have decid- 
ed as a matter of policy to work this 
entire area including the 1245 acres 
Tomka area which vou are now unautho- 
rised! v working without any valid min- 
ing lease, in the public sector in the pub- 
lic interest, the State Government are not 
In a position to comply with the direc- 
tion of the Central Government contain- 
ed in their communication referred to 
above to execute the mining lease with 
you over the Tomka area of 1245 acres, 
for iron ore. I am therefore to ask 
you to vacate the area immediately and 
hand over possession of it to the Col- 
lector, Cuttack within 15 days from the 
date of receipt of this letter failing 
which further necessary action will be 
taken by the State Government to evict 
you from the area." 

3. In the course of hearing, the learn- 
ed Adovcate General appearing for the 
State Government conceded that by 
virtue of Articles 256 and 257 of the 
Constitution the State Government was 
bound to carry out the direction of the 
Central Government. While making this 
concession. It was however, contended on 
behalf of the State Government that 
they are not in a position to comply 
with the direction of the Central 
Government contained in their com- 
munication, because the contract made 
in exercise of the executive power of 
the State is to be executed on behalf of 
the Governor in the prescribed manner 
as required by Article 299 of the Con- 
stitution. The point of the State Govern- 
ment is that in the absence of such a 
contract on behalf of the Governor or 
err a person in such manner as the 
Government may direct or authorise, the 
State Government Is not in a position 
to comply with the direction of the 
Central Government to execute a min- 
ing lease with the petitioner. In sup- 
P° rt this contention the State Govern- 
ment relied on the decision of the 
Supreme Court in K, P. Chowdhuiy v. 
State of Madhya Pradesh. AIR 1937 
SC 203 where it was held that if the 
contract between Government and aoo- 
»«r person is not in full compliance with 
Article 299 (1) of the Constitution. It 
will be no contract at all and could not 
enforced either try Government or 
^ the other person to the contract: 
that In view of the mandatory terms of 
Article 299(1} no Implied contract could 
be spelled out between the Government 
ana the other party (the appellant) In 
that case. 

t 2 * 4 * onr opinion, assuming that Arti- 
cle 299 ha3 application, even so fn the 
C ? se bie requirements of Article 
299 have been complied with fn that, here, 
there is a formal contract made on behalf 
of the Governor dated August 31, 1961. 
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the material portion of which, reads as 
follows: 

"Whereas M/s. Nandram Hunatram has/ 
have applied to the State Government in 
accordance with the Mineral Conces- 
sion Rules, 1949 for grant of a 
mining lease by his/their application read 
above. 

Whereas the mineral in the land in res- 
pect of which the mining lease has been 
applied for belongs to Government and 
the land is at their disposal: 

Whereas the applicant holds a valid cer- 
tificate of approval from the State Gov- 
ernment. 

Whereas the applicant being a partner- 
ship firm is an Indian national: 

Whereas the applicant by himself or 
with any person joint in interest with him 
does not, in respect of iron or related 
group of minerals, hold such area in the 
State as with the area over which the 
mining lease has now been asked for will 
exceed ten square miles in the aggregate; 

And whereas the Government do not 
consider it expedient to reserve these 
areas for exploitation by the State, the 
State Government are hereby pleased to 
order that a mining lease in respect of 
the land applied for be granted to 
Messrs. Nandram Hunatram provided that 
the conditions which the State Govern- 
ment propose to incorporate in the lease 
deed and of which the applicant will be 
apprised are accepted by him. 

By order of the Governor 
D. L. Purakayastha 
Secretary to Government” 

5. That apart, the lease deed is ulti- 
mately to be executed in Form K or in 
a form as near thereto as the circum- 
stances of each case may require, as pro- 
vided in Rule 31. The material portion of 
the Model Form of Mining Lease in Form 
K is set out as follows; 

"This Indenture made this ........ 

day of 19 between the Gov- 
ernor of /the President of India 

{hereinafter referred to as ''the State 
Government” which expression shall 
where the context so admits be deemed to 
include the successors and assigns) of the 
one part and 

{name of preson with address 

and occupation) {hereinafter referred to 
as "the lessee” which expression shall 
where the context so admits be deemed 
to include his heirs, executors, adminis- 
trators, representatives and permitted as- 

“**"2 * 


proval of the Central Government) here- 
by grants and demises unto lessee/lessees 
to be All those mines .... 

* * * * * * 

* * * s e »*>» 

The mining^ lease executed in such pre- 
scribed form is sufficient compliance with 
the provisions of Article 299 of the Con- 
stitution. 

6 . There is also one other aspect of 
the matter which requires consideration, 
namely what is the nature and effect of 
an order passed by the Central Govern- 
ment on the revision applications filed by 
the petitioner. In disposing of the appli- 
cation for revision under Rule 54 the 
Central Government acts as a quasi- judi- 
cial authority; therefore, the State Gov- 
ernment as an inferior authority is bound 
to carry out the direction of the Central 
Government contained in the order dis- 
posing of the revision petition. If the 
order of the Central Government has not 
been complied with by the State Govern- 
ment. an application will He under Arti- 
cles 226 and 227 of the Constitution for a 
direction to the State Government com- 
manding it to carry out the order of the 
Central Government and directing it to 
grant the lease. This view is supported by 
the decision of the Madhya Pradesh High 
Court in Narasingh Das Jankl Das Mohta 
v. State -of Madhya Pradesh, AIR 1965 
Madhya Pradesh 159. 

7. In the view that we have taken, 
on the concession made on behalf of State 
Government and on the facts of this case, 
the impugned order of the State Govern- 
ment dated January 20. 1964 is quashed; 
the State Government shall comply with 
the direction of the Central Government 
to execute the mining lease with the 
petitioner. The State Government is not 
entitled to get any relief in the Original 
Suit No. 1 of 1965 filed by the State 
Government for eviction of the petitioner 
and for a mandatory injunction against 
the petitioner directing him to remove 
structures, machinery, equipment and 
other fixtures from the suit land. 

S. In the result, O. S. No. 1 of 1965 
filed by the State against the petitioner is 
dismissed without costs; and the writ peti- 
tion of the petitioner is allowed with 
costs: hearing fee Rs. 200.00 (Rupees two 
hundred only). 

9. RAY, J. : — I agree. 

SSG/D.V.C. Order accordingly. 


AIR 1969 ORISSA 167 (V 56 C 56) 


****** A. MISRA, J. 

Y/itnesseth that in consideration of the Hari Maharana and others. Appellants 
rents and royalties, covenants and agree- V- Pranabandhu Maharana and others, 
ments by and in these presents and the Respondents. 

Schedule hereunder written, reserved ana First Appeal No. 3 of 1968, D/- 14-1- 
contained, and on the part of the lessee/ ^ 959 . 

lessees to be paid, observed and perform- — — — , — — — 

ed, the State Government (with the ap- CM/CM/A968/69 



168 Ori. [Prs 1-4] Hari v. J 

Court Pees and Suits Valuations — Court 
Fees Act (1870), Sell. II, Art. 17A (Orissa) 

— Interpretation of Cols. 1 and 3 — - Suit 
for partition — Appeal — Jurisdictional 
value should be same as that of plaint 
and same court-fee is payable. 

Column 3 of Article 17-A. (Orissa 
amendment) cannot ne read disjunctively 
from column 1 Column 3 only provides 
the amount of fixed court-fee payable in 
respect of different jurisdictional value 
It does not contemplate that the jurisdic- 
tional value referred to in column 3 will 
be something different from what is_ in- 
dicated in column 1 Therefore, in a 
petition suit governed by Article 17-A. 
the memorandum of appeal is chargeable 
with the same ccurt-fee as that on the 
plaint, the jurisdictional value being the 
same as in the suit AIR 1952 Orissa 113, 
Foil F. A. No 104 of 1966 (Orissa) Dist 
(Para 4) 

Cases Referred’ Chronological Paras 

(1966) F A No 104 of 1966 (Onssa) 

(1952) ATR 1952 Orissa 113 (V 39)=* 

ILR (1951) Cut 111, Chaitan Senapati 
v Mam Bewa 4 

H G Panda, for Appellants, Govt 

Advocate, for State. 

ORDER’— On a reference by the Tax- 
ing Officer, this court-fee matter has 
come up before me as the Taxing Judge 
Defendants Nos 2, 5 and 15 in the parti- 
tion suit O S No 24/66 are the appel- 
lants. In the trial Court the suit was 
valued at Rs. 7,434 00 for purposes of 
jurisdiction and the fixed court-fee of 
Rs. 150-00 was paid. The appellants here 
have valued the appeal at Rs 3,800 00 for 
purposes of jurisdiction and paid the fixed 
court-fee of Rs. 22 50 The Stamp Repor- 
ter raised the objection that in partition 
suits governed by Article 17-A of Sche- 
dule II (Onssa amendment) of the Court- 
fees Act the amount of court-fee will 
depend on the jurisdictional value in the 
suit and It is not open to appellants to 
reduce the jurisdictional value and pay 
the lower fixed court-fee. The Taxing 
Officer has agreed with the view of the 
Stamp Reporter, but as In another F. A 
No 104 of 1966 (Onssa). the finding of 
the Registrar that in such a partition suit 
it is permissible in appeal to alter the 
valuation for purposes of jurisdiction, he 
has made this reference. 

2. Mr. H G Panda, learned counsel 
appearing for the appellants contends 
that in the original suit 10 62 acres 
formed the subject-matter and the same 
was valued at Rs. 7,434 00. In appeal, 
his clients are limiting their challenge to 
the findings of the trial court only in 
respect of 5 10 acres of lands, and as 
such, the value of the appeal for pur- 
poses of jurisdiction has been limited to 
Rs. 3,600.00 in proportion to the ex- 


’ranabandhu (Misra J.) A.I.R. 

tent of property in respect of which the 
fin ding s of the trial court are challenged. 
Firstly, he contends that he Is entitled 
to alter the valuation in appeal in view 
of the Division Bench decision in F. A. 
No, 104 of 1966 (Orissa) Secondly, he 
contends that on a proper interpretation 
of Article 17-A of Schedule II (Orissa 
amendment) it is open to appellants to 
value the appeal for purposes of jurisdic- 
tion separately in the appellate Court 
3. I am unable to agree with either of 
these contentions No doubt in F. A. No. 
104 of 1966 (Orissa) the Division Bench 
accepted the finding of the Registrar that 
appellant is entitled to alter the valuation 
m appeal for purposes of junsdiction In 
that case, however, the point was not 
specifically urged nor a decision arrived 
at on interpretation of Article 17-A. That 
decision also was not on the basis of a 
reference u/s 5 of the Court-fees Act 
Therefore, acceptance of the finding of 
the Registrar by the Bench in that appeal 
in my opinion, cannot stand in the way 
of determining the present question on 
merits, particularly when this is a refer- 
ence to the Taxing Judge u/s 5 of the 
Court-fees Act 

4 Coming to the main point it is not 
disputed by Mr Panda that the proper 
provision which will govern the present 
case is Article 17-A of Schedule II a 3 
amended in Onssa. Referring to the origi- 
nal Article and comparing it with the 
language adopted m Article 17-A (Oris>a 
amendment), Mr. Panda urges that the 
language adopted in the Onssa amend- 
ment in column 3 contemplates distinct 
valuation for purposes of jurisdiction in 
the_ appellate Court According to him, 
while the language In Column 1 refers to 
"plaint or memorandum of appeal In 
every suit," the same is not repeated in 
Column 3 In other words, according to 
him, the words "value far purposes of 
jurisdiction In column 3" would mean the 
value given m the appellate Court, where 
the question of court-fee relates to memo- 
randum of appeal. While conceding that 
the decision of this Court reported in ILK 
(1951) Cut 111 « (AIR 1952 Onssa 1X3). 
Chaitan Senapati v. Man! Bewa, obviously 
is against the interpretation now sought 
to be put by Mr Panda, he contends that 
the aforesaid aspect was not urged or 
considered in that decision. I am unable 
to agree with this ingenious distinction 
sought to be made Column 3 of Article 
17-A (Orissa Amendment) cannot be read 
disjunctively from column 1. Column 3 
only provides the amount of fixed court- 
fee payable in respect of different juris- 
dictional value. It does not contemplate 
that the jurisdictional value referred to 
In Column 3 will be something different 
from uhat is indicated in column J 
Therefore, as has been held in ILR 1*>5I 
Cut 111 -(AIR 1952 Orissa 113} in a parti- 
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Hon suit governed by Article 17-A, the 
memorandum of appeal is chargeable 
■with the same court-fee as that on the 
plaint, the jurisdictional value being the 
same as in the suit. 

5. Accordingly, I reject the contentions 
advanced for appellants and direct that 
the valuation be amended and deficit 
court-fee paid, as pointed out by the Stamp 
Reporter. 

K.SB Reference accepted. 


AIR 1969 ORISSA 1G9 (V 56 C 57) 

S. BARMAN C. J. AND A. MISRA, J. 

Soubhagya Chandra Patnaik Peti- 
tioner v. Union of India (Represented by 
Chief of Army Staff, Indian Army, 56 
A. P. O., Opposite Party. 

O. J. C. No. 415 of 1967, D/- 16-9-1968. 

(A) Army Act (1950), S. 152 —Proceed- 
ings before Court-Martial — ■ Proce- 
dure to be followed — Rules of natural 
justice should be observed. 

It is apparent from the scheme of the 
Act that Court-Martial as a Court is 
to follow the procedure adopted by 
Courts of law at the trial before it, in 
giving findings and awarding sentences 
on persons charged with having com- 
mitted offences under the Act as in a 
judicial proceeding; this implies that 
rules of natural justice should also be 
observed. • (Para 7) 

(B) Army Act (1950), Ss. 71, 73 — 
Punishment of dismissal can be combin- 
ed with sentence of imprisonment. 

(Para 10) 

R. N. Misra, P. K. Sengupta, S. K. 
Mohanty, M. N. Sahu, B. Harichandan, 
R. C. Patnaik, R. K. Mohanty, S. Misra 
(2), K.. C. Lenka and B. Naik, for Peti- 
tioner; Govt. Advocate, for Opp. Party. 

BARMAN C. J.: The petitioner — a 
Jawan cadet in the 54 A. D. Battery, _ 19 
Air Defence Regiment of the Indian 
Army at present in Cuttack Jail — chal- 
lenges the order dated August 8, 1967 of 
'the Lt. Colonel Commanding 19 Air 
Force Regiment, by which the petitioner 
was awarded six months’ rigorous im- 
prisonment and was also dismissed from 
service, stated to have been passed _ after 
trial by a Summary Court-Martial in 
the said Unit, on a charge of having 
committed the offence of, without 
sufficient cause, overstaying the leave 
granted to him, under Section 39 (b) of 
the Indian Army Act, 1950 (Central Act 
46 of 1950). 

2. On March 2, 1967 the petitioner 
was granted leave for two months with 
effect from that date and was permitted to 
proceed to his village to avail of the 
leave. While on leave, the petitioner is 


said to have fallen ill from April 29, 1967 
and is stated to have heen in a d elir ious 
condition until May 3, 1967. He got a 
medical certificate from the Government 
Hospital at Delang in the district of Puri 
and on July, 25, 1967 the petitioner re- 
ported to duty. Soon thereafter, he was 
put in custody _ by the military autho- 
rities. The petitioner’s illness relapsed 
and he was under medical treatment in 
the military hospital while in custody. 
The disease, which was found to have 
relapsed, was found to be chronic. 

3. On August 3, 1967 the petitioner 
was charged under Section 39 (b) of the 
Indian Army Act with the offence of 
having, without sufficient cause, overstay- 
ed the leave granted to him, in that the 
petitioner, having been granted leave of 
absence from March 2, 1967 to May 2, 
1967 to proceed to his home, failed to 
rejoin duty on the expiry of the said 
leave without sufficient cause till he 
voluntarily joined, on July 25, 1967. He 
was charged by the Officer Commanding 
3.9th Air Defence Regiment; in the 
charge-sheet it was also stated that he 
was to be tried by Summary Court- 
Martial. 

4. Within five days thereafter, by an 
award of punishment by Summary Court- 
Martial the petitioner was sentenc- 
ed to six months’ rigorous imprisonment 
and also dismissed from service with 
effect from August 7, 1967. This writ 
petition was filed on November 30, 1967 
against the Union of India represented 
by the Chief of Indian Army Staff 56 
A. P. O. A counter affidavit was filed by 
Station Staff Officer, Station Head Quar- 
ters, Cuttack on behalf of the Union of 
India in support of the award - of punish- 
ment to the petitioner by the Summary 
Court-Martial. 

5. The grounds on wffiich the peti- 
tioner challenges the impugned order of 
imprisonment and dismissal are, in 
substance, these: The entire proceed- 
ings of the Summary Court-Martial 
were conducted in violation of the pro- 
cedure laid down in the Army Act and 
the Rides made thereunder; the charges 
which were in English were not ex- 
plained to him in Oriya the language 
he understands; that the entire proceed- 
ings -were conducted in English and he 
had no opportunity to defend himself 
or adduce evidence in rebuttal. It was 
further contended that the award of two 
punishments for one offence, namely 
imprisonment for six months and dis- 
missal from service was illegal in that 
Section 39 of the Act provides that any 
person subject to the Act who commits 
any of the offences, including the offence 
of, without sufficient cause, overstaying 
leave granted to him, shall, on convic- 
tion by a Court-Martial, be liable to 
suffer imprisonment for a term 
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which may extend to three years or 
such less punishment as mentioned in 
the Act; that section does not provide 
for dismissal from service as a punish- 
ment 

6 The scheme of the Army Act shows 
that the Courts- Martial were Intended 
to be quad- judicial bodies required 
to follow the principles of natural 
Justice. Chapter X of the Act (contain- 
ing Sections 103 to 127) deals In some 
detail about the functioning of Courts- 
Martial on the same lines as a Court of 
law. Chapter XI (covering Sections 128 
to 152) deals with the procedure of 
Courts-Martial Section 130 (quoted be- 
low) provides to the effect that at 
all trials by Courts-Martial, the ac- 
cused shall be asked whether he object3 
to being tried by any officer sitting on 
the Court and lays down the procedure 
IX the accused objects to any such offi- 
cer Section 130 reads as follows: 

*'130 (1) At all trials by general, 
district or summary general court- 
martial os soon as the Court I3 
assembled, the names of the presiding 
officer and members shall be read over 
to the accused, who shall thereupon be 
asked whether he objects to being 
tried by any officer sitting on the Court 

(2) If the accused objects to any 
such officer, his objection, and also the 
reply thereto of the officer object- 
ed to, shall be heard and recorded, and 
the remaining officers of the court 
shall in the absence of the challenged 
officer detide on the objection. 

(3) 1 If the objection Is allowed by 
one-half or more of the votes of the 
officers entitled to vote, the objection 
snail be allowed, and the member 
objected to shall retire, and his vacancy 
may be filled in the prescribed manner 
by another officer subject to the same 
Tight of the accused to object 

(4) When no challenge Is made, or 
whm challenge has been made and 
disallowed, or the place of every officer 
successfully challenged has been filled 
by another officer to whom no objection 
Is made or allowed, the court shall 
proceed with the trial" 

Section 152 is that any trial by a 
Court-Martial shall be deemed to he 
a judicial proceeding and the Court- 
Martial shall be deemed to be court 
as provided therein. Chapter XV (cover- 
ing Sections 191 to 194) of the Act gives 
the Central Government power to 
make rules and regulations for the 
purpose of carrying into effect the pro- 
visions of the Act and rules have beer 
made accordingly. In exercise of the 
power conferred by Section 191 and la 
supersession of the previous rules, the 
Central Government, by S. R O. dat- 
ed November 27. 1954, made rules 


called Army Rules; 1954. Under these 
rules, the accused Is given an opportunity 
to be represented by any officer who 
shall be called "the defending officer” 
or assisted by any person whose ser- 
vices the accused may be able to pro- 
cure and who shall be called "the friend 
of the accused." Rule 107 of the Army 
Rules, 1954 provides that when any evi- 
dence is given In a language which the 
court or the accused does not under- 
stand. that evidence shall be inter- 
preted to the court or officer attending 
the proceedings in a language which it 
or he does understand, the Court- 
Martial shall, for this purpose, either 
appoint an interpreter, or shall itself take 
the oath or affirmation prescribed for 
an interpreter at a Summary Court- 
Martial. 

7. It Is apparent from the scheme of 
the Army Act that a Court-Martial 
as a court is to follow the procedure 
adopted by courts of law at the trial 
before it, in giving findings and awarding 
sentences on persons charged with hav* 
Ing committed offences under the Act as 
in a judicial proceeding; this Implies 
that rules of natural justice should also 
be observed. 

8. The 'question Is: Did the Summary 
Court-Martial while dealing with the 
petitioner In the proceeding against 
him follow the procedure - laid down 
under the Act and the Rules made 
thereunder or the principles of natural 
justice? The Station Staff Officer, Sta- 
tion Head Quarters, Cuttack, In his 
counter-affidavit made It clear how the 
proceedings of the Summary Court- 
Martial were conducted. He stated that 
the petitioner was charge-sheeted by 
uie Lt. Col. Commanding 19 Air Defence 
Regiment under Section 39 (b) of the 
Act for unauthorised absence from duty 
for a period of 84 days. Before the 
Summary Court-Martial the pett- 
honer was assisted by an officer ae 

the friend of the accused" and also by 
another officer who acted as Inter* 
preter. It was further stated that since 
the petitioner pleaded not guilty, three 
wit nesses were examined during the 
Proceeding on behalf of the prosecu- 
tion and the accused-petitioner declin- 
ed to cross-examine any of these wit- 
nesses. Thereafter, the accused peti- 
tioner was called upon for his defence. 
He declined to cite any witness m 
defence, to examine himself; he pro- ♦ 
duced certain medical certificates in sup- • 
port of his version; the certificates were 
exhibited in the case. 

9. We are satisfied that the Summary 
Court-Martial duly followed the pro- 
cedure under the Army Act, the Army 
Rules and the rules of natural justice 
and awarded the punishment after con- 
ad erin g the entire evidence on record 
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£n eluding the statement of the accused 
and the materials produced by him in 
support of his case, ah as explained in 
the counter-affidavit filed by the Sta- 
tion Staff Officer on behalf of the Union 
of India. Therefore, the contention that 
the petitioner was not given an opportu- 
nity to defend himself at the trial before 
the Summary Court-Martial is not tenable. 

10. There is also no substance in the 
argument on behalf of the petitioner that 
the punishment of his dismissal from 
service was illegal. The petitioner’s 
point is that Section 39 of the Act 
under which he was charged provides 
that on conviction he shall be liable to 
suffer imprisonment and there is no 
provision in that section providing for 
dismissal from service on conviction 
under that section. This argument, how- 
ever, overlooks Sections 71 and 73 of 
the Act. Section 71 provides that punish- 
ment may be inflicted in respect of 
offences committed by persons subject to 
the Army Act and convicted by a Sum- 

■ mary Court-Martial according to the 
scale as mentioned therein including dis- 
missal from the service. Section 73 pro- 
vides for combination of punishments— < 
di smis sal along with imprisonment as 
in the present case — which a Court- 
Martial may award as a punishment in 
addition. Thus, under Section 71 read 
with Section 73 of the Act, punishment 
of dismissal can be combined with the 
sentence of imprisonment that b Court- 
Martial may award. The_ impugned 
order of dismissal combined with 
Imprisonment is not therefore illegal. 

11. In the view that we have taken 
of the case on merits as discussed above, 
we consider it unnecessary _ to express 
any opinion on the point raised on be- 
half of the Union of India on the ques- 
tion of the jurisdiction of this Court to 
enquire into the validity of the pro- 
ceedings before the Summary Court- 
Martial. 

" 12. In the result, ' therefore, the 
writ petition is dismissed. But there will 
be no order as to costs. 

13. A. MISRA, J. I agree. 

BNP/D. V.C. Petition di sm issed. 
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Durga Prasad Sharma, Appellant v. 
Sadasib Biswal, Respondent 
Second Appeal No. 475 of 1964, D/- 3-9- 
1968, from derision of Add! Sub. J„ 
Sambalpur. D/- 20-4-1964. 

(A) Civil P. C. (1908), O. 8, R. 6 — Ap- 
plicability — Plea of adj ustment — Rule 

LL/LL/F721/68 » . < 


applies if adjustment has not been effect- 
fcd prior to institution ol suit. 

The plea of adjustment to ‘which 0. 8, 
R. 6 will not be applicable can be raised 
only where prior to the date of suit an 
adjustment had already been effected 

Thus, where in a suit for arrears of 
salary the defendant pleads payment by 
adjustment of the usufruct of his lands 
appropriated by the plaintiff but it is not 
made out that prior to the institution of 
the suit there was any adjustment be- 
tween the parties of the usufruct alleged 
to have been received by the plaintiff, 
the Court would be justified in not con- 
sidering the same if the defendant has 
not paid any court-fee thereon. AIR 1955 
Hyd 176 & AIR 1955 Pat 320, ReL on. 

(Para 6) 

(B) Civil P. C. (1908). S. 11 — Plea of 
res judicata — Ingredients stated — Onus 
is on defendant to establish — Pleading 
and proof — Evidence in support. 

In order that Section 11 C. P. C. may 
apply to any particular case, it is neces- 
sary that the matter directly and substan- 
tially in issue in the subsequent suit must 
have been directly and substantially in 
issue in the former suit; that the former 
suit must have been between the same 
parties; that the parties must have been 
litigating under the same title in the for- 
mer suit and the matter in issue in the 
subsequent suit must have been heard 
and finally derided in the earlier one. 
The question whether a matter was rais- 
ed, heard and finally derided is one of 
fact to be determined on the circum- 
stances of each particular case and the 
burden of establishing the plea of res 
judicata is always on the party who sets 
it up. (Para 8) 

The plaintiff was an employee of the 
defendant. There was a settlement be- 
tween the parties at which it was ascer- 
tained that the defendant was to pay in 
all Rs. 2482 towards arrears of salary. 
This liability was acknowledged by the 
defendant who paid Rs. 610 in cash and 
for the balance it was agreed that defen- 
dant would execute a sale deed and 
transfer his lands to the plaintiff. Due to 
some differences between the parties de- 
fendant filed suit for declaration of his 
light, title and interest in the said land 
which was later decreed in his favour. • 
Subsequently, when the plaintiff filed suit 
for recovery of arrears a plea of res 
judicata was raised by the defendant on 
the ground that in the previous suit the 
alternative claim of the plaintiff for re- 
fund of arrears was not allowed. 

Held, that the derision on the plaintiff's 
right to refund or recover the balance 
amount was not directly or substantially 
in issue in the earlier suit nor was a de- 
cision on that issue necessary for grant 
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of relief In the earlier suit Since there 
was no material on record to show that 
in the previous suit plaintiffs right to 
recover the amount was heard or decid- 
ed the plea of res judicata was not open 
to the defendant 


Held further that the onus being on 
the defendant who had set up the plea of 
res judicata, he should have filed the 
plaint as well as the judgment of the 
earlier suit instead of remaining content 
only by filing a copy of the written state- 
ment and decree For, in the absence of 
proof of the pleadings and judgment in 
the previous suit, the ple3 of res judicata 
could not be accepted. AIR 1955 Orissa 
28, ReL on, AIR 1964 Pat 174 (FB) & AIR 
1965 SC 1150, Dist. (Para 8) 


(C) Contract Act (1872), Ss. 70, 65 — 
Plaintiff agreeing to adjustment of amount 
due to him from defendant — Defendant 
to convey title in lands to him after con- 
version into raiyati — Contract is not 
void nb initio — Plaintiff is entitled for 
refund under S. 65 as well as under S. 70. 


Though a contingent contract to do or 
not to do anything is not enforceable in 
law unless and until the event happens, 
such a contract is not void ab initio but 
becomes void only where happening of 
the event subsequently becomes impos- 
able - (Para 11) 


(1962) AIR 1962' SC 779 (V 49) =< 

(1962) 2 SCA 375, State of W. B. 
v. B. K. Moadal & Sons 13 

(1955) AIR 1955 Hyd 176 (V 42)=* 

ILK (1955) Hyd 313, Kouda Pentiah 
v. Chenchu Rangia 6 

(1955) AIR 1955 Orissa 28 (V 42) « 

ILR (1954) Cut 706, Rupa v. 
Snyabati 8 

(1955) AIR 1955 Pat 320 (V 42) » 

ILR 34 Pat 487, Sarangdhar v. 
Lakshmi Narayan 6 


Murlidhar Patra and Damodar Mohanty, 
for Appellant; B, Mohapatra, for Res- 
pondent, 


Where the plaintiff agreed to the 
adjustment of the amount acknowledged 
to be due to him from the defendant for 
obtaining a sale of the defendant's lands 
in future, if by legislation or otherwise 
they were converted into raiyati, end sale 
became permissible under law. the con- 
tract was not to the knowledge of the 
parties void ab initio and the plaintiff, 
therefore, was entitled to restoration of 
tne benefit enjoyed by the defendant and 
ret^d of the amount under Section 65 
of the Contract Act 


^ DOi unlawful 
the plaintiff dad not allow r.d- 
jurtment of the amount due to him 

my by the defendant gratuitously and 
- had enjoyed the bene- 

• L^Jhe Plamtzff agreeing to such ad- 
aR the ingredients 
necessary to attract section 70 of the 
• Contract Act were fully satisfied and con! 

gsrajagrir **k 

Rcfcrri^; Chronological Paras 
(I96a) AIR 1965 SC 1150 (V 52) « 

(1965) 1 SCR 686, Devilal v. Sales 
Tax Officer, Ratlam g 

(1964) ATR 1964 Pat 174 (V 51 w 
1961 BLJR 267 (FB), Lalbihari v. 

Sheo Shankar Prasad n 


JUDGMENT:— This second appeal has 
been preferred by the defendant against 
a modifying judgment. The plaintiff-res- 
pondent was an employee of the defen- 
dant, On 19-6-59, there was a settlement 
between the parties at which It was as- 
certained that defendant was to pay in 
aH Rs. 2,482 (Rs 1,620/- towards arrears 
of salary plus Rs 862/- alleged to have 
been spent by plaintiff in the management 
of defendant’s properties). This liability 
was acknowledged by the defendant who 
paid Rs. 610/- in cash and for the balance 
of Rs. 1,872/-, it was agreed that defen- 
dant would execute a sale deed and trans- 
fer bhogra lands described in Sch. A of 
the plaint after abolition of gountlaship 
and conversion of bhogra into raiyati The 
settlement was endorsed in writing in the 
note book marked Ex. 1, Plaintiff continu- 
ed to serve defendant till Chaltra I960 
and for the subsequent period arrears of 
salary amounted to Rs. 300/-. Due to some 
between the parties, defen- 
dant fUed T - S No 41/60 la the Court of 
Munslf, Bamra for declaration of his 
PPht, title and interest in the A schedule 
lands which was decreed in his favour. 
Therefore, plaintiff claims to be entitled 
to recover Ra 1.872/- which had been 
a ? re£ S be adjusted towards the sale 
plus Rs 300 towards arrears of salary for 
the Post-settlement period which comes 
to Ra. 2,172/-. He, however, filed the evA 
to recover Rs. 1,905/- relinquishing the 
balance Defendant admits to have accept- 
the liability under the settlement dated 
19-6-59 as alleged. He, however, states 
that he agreed to the plaintiff’s proposal 
to possess the A Sch. Bhogra lands for 
few years in satisfaction of his claim on 
the understanding that -if the bhogra 
lands would be converted into raiyati, l 
plaintiff would purchase the same at the A 
then market rate. Subsequently, however, 
plaintiff declined to take the lands ana 
demanded payment of his dues amount- 
ing to Rs. 1872/-. Therefore, defendant 
withdrew Rs. 2,000 in two Instalments 
from his postal savings bank account on 
4-7-59 and 7-7-59 and made full payment 
of the plaintiff’s dues. Alternatively, be 



1969 Durga Prasad v. Sadasib (A. Misra J.) [Prs. 1-6] Ori. 173 


has pleaded that even if the alleged pay- 
ment of Rs, 1,872/- by him is not believ- 
ed, plaintiff will not be entitled to get 
refund of the money as the contract for 
sale of bhogra lands was illegal and void 
ab initio. He asserts to have fully paid the 
salary of plaintiff for the period of his 
service subsequent to July, 1959. In ad- 
dition, he also resists the claim on the 
ground of limitation as well as res judi- 
cata, 

2. The trial court disallowed the entire 
claim so far it relates to the period prior 
to 19-6-59 and decreed the claim relating 
to the subsequent period in part for Rs. 
300/- only on the following findings; (1) 
the settlement between the parties on 
19-6-59 so far the claim related to the 
period prior to that date is final and 
conclusive and suit is not barred by limi- 
tation having brought within three years 
from the date of settlement where liabi- 
lity was acknowledged by defendant; (2) 
the payment of Rs. 1,872/- on 7-7-59 as 
alleged by defendant in satisfaction of 
plaintiffs claim is proved; (3) even if the 
alleged payment is not believed, plaintiff 
is not entitled to get refund of the con- 
sideration of the agreement dated 19-6-59 
as the contract was void ab initio; (4) 
the claim for refund of Rs. 1,372/- is bar- 
red by principles of res judicata; (5) pay- 
ment of Rs. 100 towards arrears of salary 
for the period subsequent to July, 1959 
by the defendant to the plaintiff is proved 
and the balance of Rs. 200 only remained 
outstanding; (6) defendant^ having failed 
to pay court-fee towards his claim of usu- 
fruct of the A Sch. lands for the year 
1959 alleged to have been appropriated 
by the plaintiff, no finding on it can be 
given. 

3. Plaintiff preferred an appeal against 

the part of the judgment and decree dis- 
allowing a substantial portion of his 
claim, while defendant filed cross-objec- 
tion so far the trial court decreed the 
suit in part against him for Rs. 200/-. The 
lower appellate court rejected the cross- 
objection in toto, reversed the other 
findings of the trial Court, except the find- 
ing that defendant had paid Rs. 100 to 
the plaintiff subsequent to July, 1959, al- 
lowed the appeal and decreed the suit 
for Rs, 1895/-. It held that the. alleged 
payment by defendant to the plaintiff on 
7-7-59 is not proved and that plaintiff is 
entitled to refund of the consideration as 
the contract dated 19-6-59 was not void 
>ab initio. . , 

4. Appellant challenges the judgment 
and decree of the lower appellate court 
on the following grounds; (1) the finding 
of the lower appellate court disbelieving 
the alleged payment of Rs. 1,872/- by 
defendant to plaintiff on 7-7-59 is erro- 
neous; (2) the courts below have erred 
In disallowing adjustment of the usufruct 


of the A Sch. bhogra lands appropriated 
by the plaintiff in the year 1959; (3) the 
suit is barred by limitation; (4) the suit 
is barred by principles of res judicata 
and (5) the claim for refund of considera- 
tion is not maintainable as the contract 
for sale of bhogra lands was void ab ini- 
tio to the knowledge of the p laintiff, 

5. Point No. 1 — The trial court ac- 
cepted the plea of payment alleged by de- 
fendant in full satisfaction of the plain- 
tiff's claim relying on the sole testimony 
of defendant and treating the withdrawal 
of Rs. 2,000 by him in two instalments on 
4-7-59 and 7-7-59 from the postal savings 
Bank as providing ' corroboration. The 
lower appellate court on an assessment 
of the evidence and consideration of the 
circumstances and the conduct of the 
parties reversed the finding of the trial 
court and rejected the alleged plea of 
payment. This is clearly a finding of fact 
which is not assailable in second appeal. 
Apart from it, on merits, I entirely agree 
with the reasons which weighed with the 
lower appellate court in disbelieving this 
alleged payment by the defendant. There- 
fore, this contention has no merit. 

6. Point No. 2: — It !s contended for 
the appellant that the amount of usufruct 
received by the plaintiff from the bhogra 
lands during the year 1959 should have 
been allowed to be, adjusted against the 
claim. This contention has been negatived 
by both the courts below on the ground 
that the same has not been pleaded as a 
set-off or a counter claim and court-fee 
paid thereon. Learned counsel for ap- 
pellant contends that a plea of adjust- 
ment is distinct from a plea of set off or 
a counter claim, and in the case of the 
former Order 8, Rule 6 C. P. C. is not 
applicable. In support of this contention, 
he has placed reliance on the decisions 
reported in AIR 1955 Hyd 176, Konda 
Pentiah v. Chenchu Rangia and AIR 1955 
Pat 320, Sarangdhar v. Lakshmi Narayan. 
These two decisions do not support the 
contention advanced. The plea of adjust- 
ment to which Order 8, Rule 6 C. P. C, 
will not be applicable can be raised only 
where prior to the date of suit an ad- 
justment had already been effected. The 
following observations in the Patna deci- 
sion referred to above clearly negative 
the contention now advanced: 

"Whether the claim, of the appellants 
be considered to be a legal set-off or a 
counter claim, the appellants had to pay 
court-fees on their claim. This they did 
not do, and the courts below were right 
in not considering the appellants’ claim 
when they did not pay the court-fees 
thereon.” 

It is neither in the pleading nor was it 
sought to be made out during trial that 
prior to the institution of the suit there 
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was any adjustment between the parties 
of the usufruct alleged to have been 
received by the plaintiff in the year 1959. 
Therefore, the Courts below have rightly 
negatived this contention. 

7. Point No 3. — Coming to the Ques- 
tion of limitation, it is not disputed that 
plaintiff was an employee on a monthly 
salary and there were arrears outstand- 
ing agamst the defendant These arrears 
were ascertained, the amount spent by 
plaintiff in the course of mangement of 
defendant’s properties was added to it 
and the defendant in his own hand made 
the endorsement (Ex. 1) acknowledging 
his Lability for the amount on 19-6-59, 
The suit was filed on 18-6-62 within 
three years of that date, and as such, the 
suit is clearly within time. 


8 Point No 4 — It is contended that 
the present claim is barred by res judi- 
cata, because in T. S No 41/60 the al- 
ternative claim of the present plaintiff 
who was defendant therein for refund of 
Rs. 1,872/- was not allowed. Therefore, 
it is argued that such a claim must be 
deemed to have been negatived m the 
previous htigation and hence the present 
6uit is barred by res judicata. In support 
of this contention, reliance has been plac- 
ed on the decisions reported in AIR 1964 
Pat 174 (FB), Lalbihari v Sheo Shankar 
Prasad, AIR 1965 SC 1150, Devilal v. Sales 
Tax Officer Both these decisions are quite 
distinguishable. They relate to cases 
where on merits a decision had been 
taken in the previous htigation, though 
certain grounds had not been urged in 
the earlier proceeding. Therefore, it was 
held that a fresh challenge on different 
grounds will not be available being barred 
py ^principles of res judicata. In order 
that section 11 C. P. C. may apply to any 
particular ' case, it Is necessary that the 
matter directly and substantially in Issue 
m the subsequent suit must have been 
directly and substantially in Issue in the 
former suit that the former suit must 
nave beep between the same parties; that 
Uie parties must have been litigating 
mfler the a* Htle In the fonraj mil 
«tia the matter in toe In the subsequent 

aS-K 1 ? fe ve heard >““> fUaHv 

derided In the earlier one. The question 
whether a matte was raised, heard and 
totally deaded is one ol fact to be deter- 
mined on the circumstances of each card- 
cuiar case and the burden of establishing 
the plea of res judicata is always on the 
party who sets It up. The trial court in 
Para 11 of its judgment by referring to 
para 1 of the written statement (Ex. C) 
end the decree (Ex D) filed in the pre- 
vious suit which contain absolutely no 
reference to the said claim came to the 
conclusion that the claim was either not 
granted or it was not pressed. Learned 
counsel for appellant relying on Expla 
nation 4 to Section 11 C. £ C. r— *— * 


that though Ex D makes no reference 
to the court's finding or decision on any 
such claim, it should be deemed to have 
been a matter directly and substantially 
in issue m such suit and heard and fin- 
ally deaded therein. The onus being on 
the defendant who has set up the plea 
of res judicata, he should have filed the 
plaint as well as the judgment of the 
earlier suit instead of remaining content 
only by filing a copy of the written state- 
ment and decree In the circumstances of 
the present case, in the absence of proof 
of the pleadings and judgment fn (he 
previous suit, the plea of res judicata 
cannot be accepted, vide AIK 1055 Onssa 
28, Mst Rupa v. Mst. Snyabati. Apart from 
ft, the claim fn the previous suit (T. S, 
41/60) by the defendant was for declara- 
tion of his title to and co nfir mation of 
possession of the A Sch. Bhogra lands on 
the ground that the present plaintiff had 
not acquired any title therein. A decision 
on the plaintiffs' right to refund or 
recover the amount claimed now was not 
directly or substantially in issue in the 
earlier suit nor was a decision on such 
an issue necessary for grant of relief 
in the earlier suit. There is no material 
on record and Ex. D does not show that 
In the previous suit plaintiffs' right to 
recover the amount now claimed was 
heard or deaded. Therefore, taking any ^ 
view of tile matter, the contention of 
appellant that the present claim is barred 
by res judicata is not tenable. 

9. Point No 5 — The only other point 
which has been urged by learned counsel 
for appellant with some emphasis is that 
the contract for sale of bhogra lan* 
bemg void ab initio to the knowledge of 
the parties. Section 65 of the Contract 
Act is not attracted, and as such, plain- 
tiff will not be entitled to refund of the 
consideration. This contention found 
favour with the trial court, but was ne- 
gatived by the lower appellate Court R 
is urged that Section 65 of the Contract 
Act will apply only where the contract 
■was legal at the inception but became 
void due to happening of some subsequent 
Event or where it is subsequently dis- 
covered that the contract is void. In the 
Present case, when to the knowledge ci 
both parties the contract was void 0° 
Initio, Section 65 will have no application 

10. The above contention Is not sus- 
tainable on the pleading of the partly 
The averments contained in para 4 oj u> e 
plaint and para 7 of the written state- 
ment do not disclose that there was tox 
agreement to sell bhogra lands as cueb- 
From the averments in the above 
Paragraphs, the common case of JP- 
parties appears to be that what 
agreed to on 19-6-59 was not for sole o- 
bhogra lands but for sale o! the A Sen* 
lands, if subsequently by legislation c- 
otherwise they were converted into 
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yati and sale became permissible under 
law. This being the contract as disclosed 
in the pleadings, it is not correct for ap- 
pellant to contend that the agreement 
was for sale of bhogra lands, and as such, 
it was void ab initio to the knowledge 
of both parties. Therefore, as has been 
observed by the lower appellate Court, 
this contention of appellant is not tenable. 

11. Next it is contended for appellant 
that even if it be held that the contract 
was not for sale of bhogra lands, still the 
agreement is void on grounds of uncer- 
tainty, because the performance of the 
contract depended on the contingency of 
happening of a future event, 1 e. aboli- 
tion of gountiaship and conversion of 
bhogra into raiyati. Such a contention 
.appears to have been raised for the first 

time in second appeal. Further, though 
a contingent contract to do or not to do 
anything is not enforceable in law unless 
and until the event happens, such a con- 
tract is not void ab initio but becomes 
void only where happening of the event 
subsequently becomes impossible. There- 
fore, it is not correct to say that to the 
knowledge of the parties it was void 
ab initio, and as such, outside the scope 
of Section 65 of the Contract Act. 

12. It is next argued that if if is 
treated as a contingent contract an ob- 
ligation on the part of defendant to per- 
form his part of the agreement of effect- 
ing a sale will arise only on the happen- 
ing of the event of conversion of bhogra 
into raiyati. No time limit for such per- 
formance has been prescribed. Therefore, 
when the possibility of the contingency 
happening in future cannot be eliminated, 
it is not open to plaintiff to claim refund 
of the consideration. Such a contention, 
in my opinion, is not sustainable on the 
facts and circumstances of the present 
case. In para 7 of the written statement, 
the specific case of defendant is that sub- 
sequent to the date of agreement plain- 
tiff proposed to resile from it and de- 
manded back his dues in cash. Defen- 
dant agreed to such a request This, in 
short according to defendant’s own plead- 
ing, means that the agreement for sale 
of the bhogra lands on their conversion 
into raiyati was put an end to by the 
consent of both parties. Therefore, it is 
futile for Mm now to contend that the 
contingent contract still subsists. Again, 
it is an admitted fact that defendant filed 
T. S. No. 41/60 for declaration of title_ to 
-.and "recovery of possession or confirmation 
of possession of the A Sch. lands and ob- 
tained a decree. The filing of the suit had 
the effect of retiling from the contract and 
amounted to a breach by the defendant. 
It is not open to him now to contend 
that the contract still subsists and defen- 
dant will be liable to perform his part 
only if and when the contingency of con- 


version of bhogra takes place at soma 
future date. 

13. Apart from the merits of the con- 
tentions advanced for appellant wMch 
have been dealt with above, the question 
is whether plaintiff will be entitled to 
refund of the amount whether It be under 
Section 65 or other provision of the Con- 
tract Act. Section 70 of the Contract Act 
lays down as follows: — 

"70. Where a person lawfully does 
anything for another person, or delivers 
anything to him not intending to do so 
gratuitously and such other person en- 
joys the benefit thereof the latter is 
bound to make compensation to the for- 
mer in respect of or to restore the thing 
so done or delivered.” 

The necessary ingredients to attract 
this provision are: firstly, a person law- 
fully doing anything for another or deli- 
vering anything to him: secondly, not in- 
tending to do so gratuitously and thirdly, 
-the other person enjoying the benefit 
thereof The provision contained in Sec- 
tion 70 of the Contract Act strictly speak- 
ing, is not based on contract but it em- 
bodies equitable principles of restitution 
and prevention of unjust enrichment. In 
the decision reported in AIR 1962 SC 
779. State of West Bengal v. B. K. Mon- 
dal & Sons it has been observed: 

"What Section 70 prevents is unjusf 
enrichment” 

If the aforesaid conditions are satisfied, 
a person who has enjoyed the benefit is 
bound to make compensation or restore 
the benefit received. From the conduct of 
the parties as reflected in their pleadings 
and the circumstances proved, it is dear 
that the parties proceeded to enter into 
the agreement under the belief that goun- 
tia tenures were going to be abolished 
resulting in conversion of Bhogra into 
raiyati which will make the lands trans- 
ferable.- The contract in the present case, 
therefore, was a contingent one where 
the plaintiff agreed to the adjustment of 
the amount acknowledged to be due to 
him for obtaining a sale in future on the 
happening of the contingency. Such a 
contract is not unlawful Secondly, it 
cannot be denied that plaintiff did not in- 
tend to allow adjustment of the amount 
due to him and accept satisfaction of the 
liability by the defendant gratuitously, 
because the admitted case is that in re- 
turn for the amount defendant was to 
convey title in respect of the lands to 
him after conversion into raiyati Defen- 
dant has undoubtedly enjoyed the benefit 
of the plaintiff agreeing to such adjust- 
ment of Ms dues. Thus, all the ingredients 
necessary to attract section 70 of the 
Contract Act are fully satisfied. There- 
fore, plaintiff is entitled to restoration of 
the benefit enjoyed by defendant and 
Refund of the amount both under Sec- 
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tion 65 as well as under Sec, 70 of the 
Contract Act 

14. Thus, none of the contentions 
urged on behalf of appellant has any 
ment In the result, the appeal fads and 
Is dismissed with costs 
BNP/D.V.C. Appeal dismissed. 
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B K. PATRA J. 

Manilal Sahu and others. Appellants v. 
State, Respondent 

Criminal Appeal No 60 of 1966, D/- 
19-11-1968, from order of S J . Sambal- 
pur-Sundergarh, D/- 25-3-1966 

(A) Evidence Act (1872) Section 5 — 
Interested and partisan witnesses — Ap- 
preciation of evidence — Communal not 
— Witness belonging to one community — 
Duty of Court — (Penal Code (I860), 
Section 147 — Evidence) 

In cases of communal riots it would be 
unreasonable to contend that the evidence 
given by the witnesses should be discard- 
ed only on the ground that the persons 
who gave such evidence belong to one 
particular community and are as such 
partisan or interested witnesses. The 
mechanical rejection of such evidence on 
the sole ground that it is partisan would 
lead to failure of justice When the evi- 
dence is of this nature, the courts have to 
very carefully weigh such evidence with 
a view to ensure that taking advantage 
of the situation innocent persons are not 
falsely implicated. (Para 5) 

(B) Evidence Act (1872), Ss. 145 and 
155 — Previous statements of prosecution 
witnesses reduced into writing — Right of 
accused to ask prosecution to make them 
available for bis defence — Statement not 
in possession of prosecution but of third 
party — Accused should summon such 
person — (Criminal P. C. (1898), S. 256). 

It is no doubt a legitimate right of the 
accused persons to defend themselves by 
proving, if they can, that the prosecution 
witnesses had made different statements 
on previous occasions. If the prosecution 
Is in possession of these statements and 
does not make them available to the ac- 
cused, this precious right is taken away 
from the accused and they are handicap- 
ped in their defence. It is immaterial for 
their purpose whether this unfortunate 
result accrues on account of any dishonest 
motive, or sheer negligence on the part of 
the prosecution. But such grievance can 
be made by the defence only if the state- 
ments in question are in possession of 
the prosecution. Where they are in posses- 
sion of a third party it is for the accus- 
ed to summon them from that person and 
If the statements are not secured, no 
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blame can be attached to the prosecution. 

(Para 6) 

(C) Penal Code (1860), Ss. 34, 141, 142 
and 149 — Being a member of unlawful 
assembly • — Proof of overt act — Not 
essential in every case — Proof of sharing 
common object of assembly is necessary— 
Common object and common intention — 
Distinction. 

No general proposition of law can be 
laid down that commission of an overt act 
by every person who is alleged to he a 
member of an unlawful assembly must in 
all cases be proved. AIR 1905 SC 202, ReL 
on. AIR 1956 SC 181. Ret to 

(Para 7) 

Inasmuch as the possibility of innocent 
persons out of sheer curiosity joining an 
unlawful assembly cannot be ruled out, 
every person found in such an assembly 
cannot ipso facto be treated as one shar- 
ing the object of the assembly. In order 
to constitute a person a member of the 
unlawful assembly it is not necessary 
that he should have done any overt 
act m pursuance of the common object. 
Every case has to be judged on its own 
ment The only thing that is necessary to 
find out is whether the facts and circum- 
stances of the case warrant a conclusion 
that the person concerned shared the 
common object of the unlawful assembly v 
In judging this it is well to remember 
that a common object is different fronts, 
a common intention in that it does not 
require prior concert and a common 
meeting of minds before the attack, ana 
an unlawful object can develop after the 
people get there It is enough that each 
has the same object m view and that 
their number Is five or more and that 
they act as an assembly to achieve that 
object. (Para 8) 

Cases Referred* Chronological Paras 

(196B) 1968 Cri LJ 1251-34 Cut LT 
215. Harun Tirkey v State ” 

(1965) AIR 1965 SC 202 (V 52)- 
1965(1) Cri LJ 226, Masalti v. State 
of U P. * 

(1956) AIR 1956 SC 181 (V 43)- 
1956 Cri LJ 345, Baladin v. State 
of U P. 7 

L. Rath, for Appellants, A. B Mlsra, 

for Govt. Advocate, for Respondent. 

JUDGMENT The four appellants 
along with 23 others were prosecuted on 
charges under Sections 147, 302/149. 436/ 
149 and 380/149 L P C The other 23 ac- 
cused persons were acquitted of all the i 
charges Appellants 1, 2 and 3 who wej®\. 
accused nos 9. 10 and 11 respectively in 
the trial court were convicted under Sec- 
tion 147 IP.C. and sentenced to under- 
go R. I for one year each. Appellant No 
4 who was accused no 21 in the trial 
Court was convicted under Sections 147 
end 436/149 For his conviction under 
Section 436/149 LP.Che was sentenced 
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The Lahore High Court also held in 
Hafiz Mohammad Suleman v. Hari Ram, 
AIR 1937 Lah 370 that Sec. 63 of Evi- 
dence Act is exhaustive of the meaning 
cf 'secondary evidence’. Here if the drafts 
do not come under Section 63, they do 
not become admissible under any other 
provision of the Evidence Act in proof of 
the contents of the awards. Another case 
relied upon is a decision in Public Pro- 
secutor v. G. Sadagopan, AIR 1953 Mad 
■785. In that case the copy of sanction for 
prosecution was lost. Original sanction 
order from the file was produced as 
secondary evidence. It was held that as 
a matter cf fact the sanction order pro- 
duced from the file which bore signature 
of the authority concerned was really 
original sanction order. Further it was 
net disputed in that case that the paper 
produced from the file was genuine origi- 
aial office copy of the relevant document. 

Another decision relied upon is report- 
ed in AIR 1967 SC 526, Hindustan Con- 
struction Co. Ltd. v. Union of India. In 
that case a signed copy of the award was 
produced. It, however, showed that the 
person signing authenticated the accuracy 
■or the correctness of the copy and under 
such circumstances the copy produced 
was treated as signed copy of the award. 
The document produced itself began with 
•the words "Now I hereby reproduce true 
copy of the ’award which is as follows" 
.and at the end the words were "certified 
as correct copy of the award dated 27 th 
“May, 1961 ” Therefore the document was 
treated as true or accurate and full re- 
production of the original award bearing 
the signature of the umpire and as such 
it was held to be a signed copy of the 
award. Production of the signed copy of 
the award was sufficient compliance of 
the requirements Of Section 14(2) of the 
Indian Arbitration' Act to enable the 
■Court to take action under section 17 of 
that Act. That is 'not the case here. 

Learned counsel has also referred to 
■certain English decisions: (1 750) 27 ER 
(Chancery) 1097; (1875) 20 Eq Cas 238 and 
(1847) 60 ER 729 as also Halsbury’s Laws 
•of England II Edition volume XIII 596. 
But in view of the fact that we have our 
cwn codified Evidence Act, the admissi-' 
bility or otherwise of any evidence has to 
be determined with reference to the pro- 
visions of that Act and not with reference 
to any law of England. In Lakhrai v. ' Mah- 
pal, (1880) ILR 5 Cal 744 (PC). The Privy 
Council observed that a person willing to 
tender evidence must show that his docu- 
ments are admissible under some provi- 
sions of the Indian Evidence Act. It is, 
therefore, needless to refer to the English 
decisions. These references, however, do 
not lav down that even without a proof 
that the contents are the same as in ori- 
ginal document a piece of paper becomes 
-admissible as secondary evidence simply 
1969 Pat./15 yil G— 36 
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by calling R a draft. In Halsbury’s Laws 
of England reference to draff being secon- 
dary evidence is based upon decision in 
Waldy v. Gray, (1875) 20 Eq Cas 238. In that 
case the drafts themselves bore endorse- 
ment that the . deeds were engrossed 
from those identical drafts and that they 
were duly stamped and duly executed. 
In (1750) 27 ER 1097 the draft was strong- 
ly proved (it is not clear how it was 
proved). 

In (1847) 60 ER 729 it is clear how the 
draft was proved 

17. . Here the drafts can be admitted 
m evidence only if it is shown by evi- 
dence on the record, that they were com- 
pared with the original and the contents 
are the same. Such evidence is wanting 
in this particular case. The drafts have 
been proved by Shri Mukteshwar Kuer 
(P. W. 2). His statement is: "We consult- 
ed among ourselves and came to a con- 
clusion. The decision of the Panches was 
unanimous. The awards were written. I 
prepared the drafts and they were faired 
cut by Shyam Narain Kuer. The awards 
were read out to the parties and were 
delivered. They were signed by arbitra- 
tors. I made over awards and other 
papers including the order sheet and 
depositions and notices to the parties etc. 
to Shyam Narayan Kuer for filing in the 
Court. These drafts were written by me 
and bore my signature (marked exhibits 
1 and l/a)’’. So according to his evidence 
the original awards were written out by 
Shyam Narain Kuer. Of course though 
this witness says that the originals were 
faired out from the drafts, he does not 
say with reference to the contents of the 
same as in the original awards which 
were later signed by the arbitrators. That 
is to say, he does not vouchsafe that the 
contents of the original awards are ac- 
curately reproduced in the drafts. He 
does not say that the drafts were com- 
pared with the originals. No other wit- 
ness has spoken anything in this connec- 
tion. Shvam Narain Kuer (D. W. 2 in 
Title Suit No. 12 of 1949) has denied to 
have . fair copied any award. Therefore, 
the drafts have not been proved to have 
accurately contained the contents of the 
original awards. They are not admissible 
as secondary evidence of the alleged 
awards. That being so, neither the ori- 
ginal awards nor the secondary evidence 
of the contents thereof are on the record 
and hence no judgment and decree could 
follow on the basis of the alleged drafts, 
exhibits 1 and l/a. 

18. Next it has been contended by the 
learned counsel for the appellants that in 
Title Suit No. 35 of 1950 the agreement 
to refer to arbitration was bad, inasmuch 
as, no leave of the court was obtained by 
Jagdish Lai who was next friend of the 
minor plaintiffs Gama Lai and Mahesh 
Lai, appellants nos. 22 and 23 respective- 
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tion 65 as well as under Sec. 70 of the blame can be attached to the prosecution. 


Contract Act 

14. Thus, none of the contentions 
urged on behalf of appellant has any 
merit In the result, the appeal fails and 
Is dismissed with costs. 

BNF/D.V.C. Appeal dismissed. 


AIR I960 ORISSA 176 (V 56 C 59) 

B K. PATRA J. 

Manilal Sahu and others, Appellants v. 
State, Respondent 

Criminal Appeal No 60 of 1966, D I- 
19-11-1968, from order of S J , Sambal- 
pur-Sundergarh, D/- 25-3-1966. 

(A) Evidence Act (1872) Section 5 — 
Interested and partisan witnesses — Ap- 
preciation of evidence — Communal riot 
«— Witness belonging to one community — 
Duty of Court — (Penal Code (1860), 
Section 147 — Evidence). 

In cases of communal nots it would be 
unreasonable to contend that the evidence 
given by the witnesses should be discard- 
ed only on the ground that the persons 
who gave such evidence belong to one 
particular community and are as such 
partisan or interested witnesses The 
mechanical rejection of such evidence on 
the sole ground that it is partisan would 
lead to failure of justice When the evi- 
dence is of this nature, the courts have to 
very carefully weigh such evidence with 
a view to ensure that taking advantage 
of the situation innocent persons are not 
falsely Implicated. (Para 5) 

(B) Evidence Act (1872), Ss. 145 and 
155 — Previous statements of prosecution 
witnesses reduced into writing — Right of 
accused to ask prosecution to make them 
available for his defence — Statement not 
in possession of prosecution but of third 
party — * - Accused should summon such 
person — (Criminal P. C. (1898), S. 256). 

It i3 no doubt a legitimate right of the 
accused persons to defend themselves by 
proving, if they can, that the prosecution 
witnesses had made different statements 
on previous occasions. If the prosecution 
b in possession of these statements and 
does not make them available to the ac- 
cused, this precious right is taken away 
from the accused and they are handicap- 
ped in their defence. It is immaterial for 
their purpose whether this unfortunate 
result accrues on account of any dishonest 
motive, or sheer negligence on the part of 
the prosecution. But such grievance can 
be made by the defence only if the state- 
ments in question 'are in possession of 
the prosecution. Where they are In posses- 
sion of a third party it is for the accus- 
ed to summon them from that person, and 
If the statements are not secured, no 

LL/AM/GC09/6S ~~ ’ 


(Para 6) 

(C) Penal Code (1860), Ss. 34, 141, 142 
and 149 — Being a member of unlawful 
assembly — Proof of overt net — Not 
essential in every case — - Proof of sharing 
common object of assembly is necessary— 
Common object and common intention — 
Distinction. 

No general proposition of law can be 
laid down that commission of an overt act 
by every person who is alleged to be a 
member of an unlawful assembly must in 
all cases be proved. AIR 1965 SC 202, ReL 
on. AIR 2956 SC 181, Ret to 

(Para 7) 

Inasmuch as the possibility of innocent 
persons out of sheer curiosity joining an 
unlawful assembly cannot be ruled out, 
every person found in such an assembly 
cannot ipso facto be treated as one shar- 
ing the object of the assembly. In order 
to constitute a person a member of the 
unlawful assembly it is not necessary 
that he should have done any overt 
act in pursuance of the common object 
Every case has to be judged on its own 
ment The only thing that is necessary to 
find out is whether the facts and circum- 
stances of the case warrant a conclusion 
that the person concerned shared the 
common object of the unlawful assembly v 
In judging this it is well to remember 
that a common object is different from , 
a common intention in that it does not 
require prior concert and a common 
meeting of minds before the attack, and 
an unlawful object can develop after the 
people get there It is enough. that each 
has the same object in view and that 
their number Is five or more and that 
they act as an assembly to achieve that 
object. (Para 8) 

Cases Referred: Chronological Paras 
(1968) 1968 Cri LJ 1251-34 Cut LT 
215, Harun Tlrkey v. State 7 

(1965) AIR 1965 SC 202 (V 52)- 
1965(1) Cri LJ 226, Masalti v State 
of U P. t 

(1956) AIR 1956 SC 181 (V 43)- 
1956 Cri LJ 345, Baladin v. State 
of U P. 7 

L. Rath, for Appellants, A- B Mists* 
for Govt. Advocate, for Respondent 
JUDGMENT •— The four appellants 
along with 23 others were prosecuted on 
charges under Sections 147. 302/149. 436/ 
149 and 380/149 L P. C The other 23 ac- 
cused persons were acquitted of all the { 
charges Appellants 1. 2 and 3 who wero^ 
accused nos 9, 10 and 11 respectively in 
the trial court were convicted under Sec- 
tion 147 L P. C and sentenced to under- 
go R I. for one year each. Appellant No 
4 who was accused no 21 in the trial 
Court was convicted under Sections 147 
end 436/149 For his conviction under 
Section 436/149 L P. C. he was sentenced 
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.;®e Lahore High Court also held , in 
liafiz Mohammad Suleman v. Hari Ram, 
AIR 1937 Lah 370 that Sec. 63 of Evi- 
dence Act is exhaustive of the meaning 
of 'secondary evidence’. Here if the drafts 
do not come under Section 63, they do 
not become admissible under any other 
provision of the Evidence Act in proof of 
the contents of the awards. Another case 
relied upon is a decision in Public Pro- 
secutor v. G. Sadagopan, AIR 1953 Mad 
■785. In that case the copy of sanction for 
prosecution was lost. Original sanction 
-order from the file was produced as 
.secondary evidence. It was held that as 
■a matter of fact the sanction order pro- 
duced from the file which bore signature 
of the authority concerned was really 
original sanction order. Further it was 
net disputed in that case that the paper 
•produced from the file was genuine origi- 
nal office copy of the relevant document. 

Another decision relied upon is report- 
ed in AIR 1967 SC 526, Hindustan Con- 
struction Co. Ltd. v. Union of India. In 
that case a signed copy of the award was 
produced. It, however, showed that the 
person signing authenticated the accuracy 
•or the correctness of the copy and under 
such circumstances the copy produced 
was treated as signed copy of the award. 
'The document produced itself began with 
“the words "Now I hereby reproduce true 
copy of the award which is as follows" 
-and at the end the words were "certified 
ns correct copy of the award dated 27 th 
May, 1961 ” Therefore the document was 
treated as true or accurate and full re- 
production of the original award bearing 
the signature of the umpire and as such 
it was held to be a signed copy of the 
award. Production of the signed copy of 
the award was sufficient compliance of 
the requirements of Section 14(2) of the 
Indian Arbitration Act to enable the 
'Court to take action under section 17 of 
that Act. That- is not the case here. 

Learned counsel has also referred to 
•certain English decisions: (1750) 27 ER 
(Chancery) 1097; (1875) 20 Eq Cas 238 and 
(1847) 60 ER 729 as also Halsbur.y’s Laws 
■of England II Edition volume XIII 596. 
But in view of the fact that we have our 
cwn codified Evidence Act, the admissi- 
bility or otherwise of any evidence has to 
be determined with reference to the pro- 
visions of that Act and not with reference 
to any law of England. In Lakhraj v. Mah- 
pal, (1880) ILR 5 Cal 744 (PC). The Privy 
Council observed that a person willing to 
tender evidence must show that his docu- 
ments are admissible under some provi- 
sions of the Indian Evidence Act. It__is, 
therefore, needless to refer to the English 
decisions. These references, however, do 
not lav down that even without a proof 
that the contents are the same as in ori- 
ginal document a piece of paper becomes 
-admissible as secondary evidence simply 
1969 Pat./15 yn G— 36 
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by calling it a draft. In Halsbury’s Laws 
of England reference to draft being secon- 
evidence is based upon decision in 
Waldy v. Gray, (1875) 20 Eq Cas 238. In that 
csss the drafts themselves bore endorse - 
ment that the _ deeds ’were engrossed 
irom those identical drafts and that they 
were duly stamped and duly executed. 
In (1 1 50) 27 ER 1097 the draft was strong- 
ly proved (it is not clear how it was 
proved). 

In (1847) 60 ER 729 it is clear how the 
draft was proved. 

17, Here the drafts can be admitted 
m evidence only if it is shown by evi- 
dence on the record that they were com- 
pared with the original and the contents 
are the same. Such evidence is wanting 
in this particular case. The drafts have 
been proved by Shri Mukteshwar Kuer 
(P. W. 2). His statement is: "We consult- 
ed among ourselves and came to a con- 
clusion. The decision of the Panches was 
unanimous. The awards were written. I 
prepared the drafts and they were faired 
out by Shyam Narain Kuer. The awards 
were read out to the parties and were 
delivered. They were signed by arbitra- 
tors. I made over awards and other 
papers including the order sheet and 
depositions and notices to the parties etc. 
to Shyam Narayan Kuer for filing in the 
Court. These drafts were written by me 
and bore my signature (marked exhibits 
1 and l/a)'\ So according to his evidence 
the original awards were written out by 
Shyam Narain Kuer. Of course though 
this witness says that the originals were 
faired out from the drafts, he does not 
say with reference to the contents of the 
same as in the original awards which 
were later signed by the arbitrators. That 
is to say, he does not vouchsafe that the 
contents of the original awards are ac- 
curately reproduced in the drafts. He 
does not say that the drafts were com- 
pared with the originals. No other wit- 
ness has spoken anything iri this connec- 
tion. Shyam Narain Kuer (D. W. 2 in 
Title Suit No. 12 of 1949) has denied to 
have fair copied any award. Therefore, 
the drafts have not been proved to have 
accurately contained the contents of the 
original awards. -They are not admissible 
as secondary evidence of the alleged 
awards. That being so, neither the ori- 
ginal awards nor the secondary evidence 
of the. contents thereof are on the record 
and hence no judgment and decree could 
follow on the basis of the alleged drafts, 
exhibits 1 and 1/a. 

18. Next it has been contended by the 
learned counsel for the appellants that in 
Title Suit No. 35 of 1950 the agreement 
to refer to arbitration was bad, inasmuch 
as, no leave of the court was obtained by 
Jagdish Lai who was next friend of the 
minor plaintiffs Gama Lai and Mahesh 
Lai, appellants nos. 22 and 23 respective- 
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ly in Miscellaneous Appeal No 8 of 1961, 
as required under Order 32, K 7 of the 
Code of Civil Procedure and as such the 
whole reference was illegal and conse- 
quently the award following is fit to 
be set aside. It has also been contended 
that in view of the very nature of the 
dispute in both the suits, the subject- 
matter and parties being so overlapping, 
there should not be two inconsistent 
decrees They are inseparable and 
therefore if award in Title Suit No 
35 of 1950 is set aside on the aforesaid 
ground the award in Title Suit No 12 of 
B949 in which the aforesaid minors were 
pot parties also has to be set aside 
19 The plaint of Title Suit No 35 of 
11950 indicates that Gama La! and Mahesh 
Lai were minors under the guardianship 
of Jagdish Lai In order to ascertain the 
fact whether Gama Lai and Mahesh 
Lai were minors at the time the agree- 
ment to refer the dispute to arbitrators 
was filed v/as enquired into by the court 
below, as directed by this Court As has 
been noted the decision of the Court 
below is that these two persons were 
minors at the tune the agreement was 
filed No attempt was made by the res- 
pondents to dislodge the findings of the 
court below on this point Therefore, the 
tact remains that these two persons were 
minors and the agreement to refer the 
dispute to arbitration was not legal, so 
far these minors are concerned in absence 
of sanction of the court If they were 
majors, the reference was had inasmuch 
as they did not join m the reference and 
they were not represented 

Learned Counsel for the respondents 
conceded that whether they are minors 
or maiors, in either case reference is bad, 
so far Gama Lai and Mahesh Lai are 
concerned and the award is not binding 
on them. His submission, however, has 
been that the award has to be upheld, 
eo far other parties to the litigation are 
concerned and the suit will proceed so 
far the interest of these two persons are 
concerned 

20. Title Suit No 35 of 1950 was insti- 
tuted by these appellants of Miscellaneous 
Appeal No 8 ot 1961 lor redemption of 
the Rehan deeds In view of the plead- 
ings of tbe parties the dispute involved 
a point as to on what terms, L e on pay- 
ment of what amount the claim for re- 
demption could be allowed This was the 
common auestion in which all the appel- 
lants v ere equally interested It cannot 
be said that the rehan deed will be re- 
deemed by one person on payment of one 
amount and on payment of a different 
amount if the redemption is by another 
person having such a right of redemption. 
Irterest of any of the appellants was not 
severable from that of the other Under 
Section 21 of the Arbitration Act. the 
reference was to be made by all the 


Parties interested. The section runs as- 
follows: 

"Where in any suit all the parties in- 
terested agree that any matter in differ- 
ence between them in the suit shall be 
referred to arbitration, they may at any 
time before judgment is pronounced ap- 
ply m writing to the Court for an order 
of reference ’’ 

Therefore, according to this sec- 
tion the dispute had to be referred 
to by all the parties interested m it The 
only exception to this section is as pro- 
vided in section 24 of the Arbitration Act, 
That section runs as follows 

"Where some only of the parties to 
a suit apply to have the matters in 
difference between them referred to arbi- 
tration in accordance with, and m the 
manner provided by. Section 21, the 
Court may, if it thinks fit, so refer such 
matters to arbitration (provided that the 
same can be separated from the rest of 
the subject-matter of the suit) in the 
manner provided in that section, but the 
suit shall continue so far as it relates to 
the parties who have not joined m the 
said application and to matters not con- 
tained in the said reference as if no such 
application haa been made, and an award 
made in pursuance of such a reference 
shall be binding only on the parties who 
have joined in the application.” 

Here in view of the very nature of thfr 
dispute which arose on the pleadings of 
the parties, it cannot be said that the 
matters m difference between the parties- 
joining in the reference to arbitration 
can be separated from . the rest of the 
subject-matter of the suit Any attempt 
to separate the subject-matter in dis- 
pute may lead to inconsistent decrees. 
Therefore the present case cannot be 
covered by Section 24 of the Arbitration 
Act In that view of the matter the entire 
reference has to be treated as illegal an o 
consequently the award, if at all, fol- 
lowing has to be set aside 

In this connection reference may be made 
to a decision of this court in Deonarain 
Singh v Siyabar Singh, AIR 1952 Pat 461 
That wras a case in which a suit for de- 
claration of possession in respect of a 
piece of land was filed Some of tne 
plaintiffs were minors One of the de- 
fendants also was minor The minors- 
were represented by natural guardians 
The natural guardians entered into a 
compromise They did not obtain the- 
leave of the court for that purpose It 
was therefore held that the reference to 
the arbitration on behalf of the minors 
was not valid Having regard to the 
nature of the suit it was held that it was- 
essential that all the parties to the suit 
should have joined in the reference and 
that leave of the Court should have been 
obtained by the natural guardians on- 
behalf of the minors before valid refer- 
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ence could be made. That having not 
been done, the entire reference and the 
whole proceeding which followed there- 
after were held to be illegal. It is true 
that the major persons who joined in the 
reference could not contend that the 
reference and the arbitration proceeding 
following were illegal and not binding on 
them on this ground. But it is well settled 
that on account of the non-compliance of 
the previsions of Order 32, Rule 7 of the 
Code of Civil Procedure the minors could 
avoid the award and that can be done 
by raising the question in appeal, even 
though no application to set aside the 
award on that ground was filed by the 
minors in the trial Court. The appeal has 
to be treated as continuation of the suit 
and the minors’ right to challenge the 
award and the decree following conti- 
nues and when the award is not binding 
on the minors, in view of the very nature 
of the dispute as has been noted above, 
the entire award has to be set aside. In 
this connection reference can be made to 
a decision in Lilju Mandal v. Smt. Chan- 
dra Devi, AIR 1964 Pat 498. 

21. Therefore, in view of the above 
legal position, I hold that the award, if at 
all given in Title Suit No. 35 of 1950, is 
fit to be set aside as a whole. 

22. If Title Suit No. 35 of 1950 is 
to be decreed in favour of the appellants, 
it will be decreed on the footing that 
Rs. 38050/- was already paid and redemp- 
tion could be allowed on deposit of 
Rs. 23,104/15/6 only. This will be on the 
ground that Rs. 38050/- was already paid 
to the Dar-rehandars at the instance and 
with the consent of the Rehandars. In 
Title Suit No. 12 of 1949 which has been 
instituted by rehandars for declaration of 
light of redemption of the Dar-rehan 
bunds, the claim is that Rs. 10,000/- was 
already paid by the rehandars and the 
dar-rehandars were entitled to the 
balance of the dar-rehan money only. 
Therefore, the allegations in both the 
suits are contradictory. If Title Suit No. 
35 of 1950 is decreed, that will mean that 
the entire dar-rehan money has been 
paid and dar-rehan bonds stand redeem- 
ed. If Title Suit No. 12 of 1949 is decreed, 
it will be on the footing that only Rs. 
10,000/- of the dar-rehan is paid and the 
balance is still due and the claim for 
declaration could be decreed on condition 
of payment of such balance amount. 
Therefore, there is likelihood of two in- 
consistent decrees. Under such circum- 
stances in view of the nature of the dis- 
pute and the properties involved the 
award, if at all delivered in Title Smt No. 
•12 of 1949 has also to go. 

23. Next it has . been submitted on 
behalf of the appellants that no award 
was signed and delivered by the arbitra- 
tors in these two suits and if at all there 
are such awards, they are fit to be set 


aside on the ground that the arbitrators 
misconducted the proceeding. So much so, 
that there was no sitting and the arbi- 
trators did not deliberate on the matter 
referred to them. This contention is refut- 
ed by the learned counsel for the respon- 
dents, according to whom the proceeding 
was conducted properly and the arbitra- 
tors came to a decision, signed the 
awards and delivered them before the 
parties to the litigation. (After going 
through the evidence, his Lordship con- 
tinued). Therefore, there cannot be any 
doubt that there were some sittings of the 
arbitrators. 

24. The most important thing to be 
seen is whether the arbitrators, as a mat- 
ter of fact, gave their awards. In this 
connection it is to be noted that the ori- 
ginal awards have not been produced. It 
is said that the original awards were 
handed over to Shyam Narain Kuer, one 
of the arbitrators, for filing them before 
the Court on 2-12-1955 but he withheld 
them and did not file them in the Court. 
Shri Mukteshwar Kuer who was the 
Sarpanch, has given evidence as P. W. 2. 
He has supported the case of the respon- 
dents by stating that the awards were 
written and then signed by the arbitrators. 
He has further said that the awards and 
other papers were handed over to Shyam 
Narain Kuer for filing in the Court. Shyam 
Narain Kuer has denied all these state- 
ments. He is being supported in this con- 
nection by the other arbitrator Ramkewal 
Singh. 

Both Ramkewal Singh and Shyam 
Narain Kuer denied to have signed any 
award. They have denied delivery of any 
such award. 

(After discussing evidence in Paras 24 
to 27 his Lordship proceeded.) 

28. In view of all these circumstances, 
it is not possible to believe that oral 
evidence adduced on behalf of the respon- 
dents which consists of the statements 
of the- Sarpanch, a pleader and Ambika 
Thakur himself, who is a respondent. On 
a consideration of the entire fact and 
circumstances of the case, I hold that no 
award in either of these two cases was 
signed by the panches and delivered in 
presence of the parties. That being so 
the suit could not have been disposed of 
in terms of the awards. Order of the 
Court below is, therefore, fit to be set 
aside. 

29. The result is that the appeals are 
allowed with costs. The order dated 23-12- 
1960 of the learned Additional Subordi- 
nate Judge is set aside. The appeals have 
been heard together and hence there will 
be one set of hearing fee and the appel- 
lants of each appeal will get half of that 
hearing fee. Other costs they will get 
separately. Costs in M. A. No. 7 of 1961 
will be payable by respondents 1 to 4 
only. In M. A. No. 8 of 1961 costs will be 
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payable by respondents 1, 2, 5 and 6 
only The tnal Court is now directed to 
try the suits and dispose them of m ac- 
cordance with law 

29 TARKESHWAR NATH, J. I 
RGrf Appeals allowed 
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A. B N SINHA AND M P VERMA, JJ 
Messrs Jharkhand Mines & Industries 
Ltd and another Appellants v Nand 
Kishore Prasad and others. Respondents 
A, F O D No 61 of 1962. D/- 14-7- 
1967, f'om decision of Sub-J , Hazaribagh, 
D/- 4-10-1961 

(A) Civil P. C. (1908), S 11, O 1, R 10, 
O. 22, R 10 and O. 21, R 22 — Ex parte 
decree — Fraud practised — Ex parte 
decree is \itiated and must be set aside. 

A, B and C were mining companies 
On 14-8-1954 A sold one colliery to B 
On 16-11-1954 B sold it to C On 22-9-1954 
A instituted title suit against P. Q. R 
and S for possession of colliery with 
mesne profits On 27-7-1955 C was added 
as co-plaintiff in that suit Next day A 
filed petition stating that it had no ob- 
jection to addition or substitution of C 
On that very day, suit was taken up for 
ex parte disposal and was decreed in full 
with costs In execution, delivery of pos- 
session was effected in favour of C on 10- 
1-1956 On 8-12-1958 petition for ascer- 
tainment of mesne profits was filed Q 
entered appearance in that proceeding on 
5-12-1959. after having come to know 
about ex parte decree and execution pro- 
ceeding only on 3-11-1959 After making 
enquiries to circumstances in which ex 
parte decree was passed, Q instituted suit 
for declaration that the ex parte decree 
was null and \oid and not binding on 
him. His case was that fraud was practis- 
ed b> A and C In suit by Q, following 
facts were established (1) that A knew 
correct address of Q and fraudulently and 
deliberately persisted in sending summons 
of the suit to an incorrect address and 
ultimately obtained an order for effecting 
substituted service on false allegations, 
(2) that A had no locus standi to institute 
title suit of 1954 (3) that application for 
substitution or addition of C as co-plaintiff 
was not maintainable, (4) that there was 
clearly a motive for suppressing sum- 
monses of title suit of 1954. (5) that after 
addition of C as co-plaintiff. Court did 
pot direct notices to be issued to defen- 
dants in Title suit of 1954. and (6) that 
in execution case notice under O 21, 
R 22 was dispensed with. 

Held th3t ex parte decree was vitiated 
and must be set aside (Paras 7. 10) 

KK/AL/D44C/6? 
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(II) Civil P. C. (1908), O 22, P. 10, O. 6 
R. if — - Application under — Contents of 
— Amendment of plaint — Duty of Court. 

In all applications purporting to be 
under the provisions of O 22, R 10 Civil 
P C, it is incumbent upon the applicant 
to state the nature of the assignment or 
devolution and the party or parties from 
whom the assignment or devolution is 
claimed before leave of the court can be 
obtained by the applicant to continue 
the suit (Para ,) 

It is incumbent on the court to see that 
the notice of the amended plaint is served 
on the defendants of the suit The Code 
of Civil Procedure casts a duty on tne 
court to see that the defendants are made 
aware of any amendment in the plaint, 
whether the amendment be m rega r“ *° 

the addition of parties or in regard to 

the contents thereof (Para /) 

(C) Civil P. C. (1908). O. 21, Rr. 22 
and 10, S. 44A — Application for exe- 
cution — Service of notice under O. 21 , 
R 22 is imperative. 

Notices under O 21, R 22 of Civil P. C 
have to be issued, when an application 
for execution is made more than one year 
after the date of the decree or against 
the legal representatives of a party to tne 
decree or where the application is tnaae 
for execution of a decree under S 44A ox 
Civil P C, unless for reasons to be re- 
corded in writing, the Court considers 
that the issue of such notice would cause 
unreasonable delay or would defeat tne 
ends of justice (P ?, ra 

Madan Mohan Prasad, for Appellant.. 
Lala Deokmandan Prasad and Laksnmi 
Narayan Mishra. for Respondents 
A. B. N. SINHA, J This appeal u 
by defendants 1 and 2 They a I° ne , 
tested the suit The suit out of which tms 
appeal anses was instituted by plamtm- 
respondent no 1 for a declaration that tne 
ex parte decree passed m Title Suit No. 4b 
of 1954, against him was null and voia 
and was not binding on him. . 

2. The trial Court has decreed tne 
suit subject to certain directions regard- 
ing payment of Court-fees and costs. 
The plaintiff-respondent, it may be men- 
tioned. has complied with those direc- 
tions 

3. Appellant No 1 Messrs Jharkhand 
Mines & Industries Ltd a company incor- 
porated under the Indian Companies Act, 
1913, having its registered office at H* 
Grosvenor House. 21 Old Court House 
Street Calcutta, instituted Title Suit No 
46 of 1954 in the court of the Subordinate 
Judge. Hazanbagh. impleading the pre- 
sent plaintiff-respondent No 1 as defen- 
dant No 2 and the pro forma defendants 2 
to 5 (4’) as defendants 1. 3 and 4 respective- 
ly The case of appellant no 1 in that suit 
was that the plaintiff respondent and tne 
pro forma defendant- respondent No 2 heici 
Rauta Colliery, fully described in tne 
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schedule of the plaint of that suit, un- 
lawfully from the 2nd May, 1949 and had 
with the help of their nominees and men 
including pro forma respondents 3 and 4, 
worked the said colliery and had raised 
and sold coal and made illegal profits 
therefrom. On these allegations, a decree 
for khas possession of that colliery with 
mesne profits and/or compensation from 
the 1st July, 1951 upto the date of the fil- 
ing of that suit, that is, up to the 22nd 
September, 1954, amounting to Rs. 15,000, 
or, such other sum or sums as may be 
found due, was pra 3 'ed for. Appellant 
no. 2, Bokaro & Ramgarh Ltd., a joint 
stock company incorporated under the 
Indian Companies Act, 1882, having its 
registered office at no. 22, Chittaranjan 
Avenue, Calcutta, was added as a co-plain- 
tiff in that suit on the 27th July, 1955. 
On the 28th July, 1955, appellant no. 1, 
the original plaintiff of that suit, filed a 
petition stating that it had no objection 
to the addition of appellant no. 2 as a co- 
plaintiff or to its substitution in its place. 

On that very day, Title Suit No. 46 of 
1954 was taken up for ex parte disposal 
and was decreed in full with costs. 
Thereafter, both the appellants took out 
delivery of possession through Court, but 
delivery of possession was purported to 
have been effected in favour of appellant 
No. 2 alone over the suit properties on 
the 10th January, 1956. On the 8th 
December, 1958, a petition for ascertain- 
ment of mesne profits from the date of 
the institution of the suit till the recovery 
of possession was filed. The plaintiff-res- 
pondent no. 1 entered appearance in that 
proceeding on the 5th of December, 1959; 
his case being that he’ had come to know 
about the ex parte decree and the execu- 
tion proceedings which followed only on 
the 3rd November, 1958 and thereafter he 
had made enquiries about the circum- 
stances in which the ex parte decree was 
passed. His case is that fraud was practis- 
ed by the appellants in obtaining the ex 
parte decree against him. Giving the 
details of the fraud, it was stated in the 
plaint that the plaintiff-respondent was 
not in possession of Rauta colliery, as al- 
leged, that he was quite in dark about 
the filing and the progress of Title Suit 
No. 46 of 1954 on account of the fraudu- 
lent suppression of processes and wrong 
address supplied by the appellants, that 
there was motive in suppressing the pro- 
cesses of the Court and in keeping the 
plaintiff-respondent in dark about that suit 
and that no notice or copy of the amend- 
ed plaint, after appellant no. 2 was added 
as a co-plaintiff, was even attempted to 
be served on the plaintiff-respondent. 
According to the plaintiff-respondent, the 
processes of the execution proceedings 
were also likewise fraudulently suppres- 
sed and wrong address was given. On 
these allegations and some others, the 


plaintiff-respondent instituted Title Suit 
No. 19 of 1960 on the 31st May, 1960 for 
the relief, mentioned above. 

4. Pro forma defendants 4 and 5 filed a 
written statement supporting the plain- 
tiff-respondent’s case. They also cross-exa- 
mined the witnesses examined on behalf 
of the contesting defendant-appellants. 
No step, however, was taken on behalf of 
pro forma defendant no. 3. The suit 
was resisted as mentioned already, 
by _ the defendant-appellants 1 and 2. 
Their case was that no fraud had 
been committed as alleged in the plaint 
in obtaining the decree in Title Suit No. 
46 of 1954, that the plaintiff respondent 
and the other defendants of that suit 
were served with the summonses of the 
suit at their correct addresses and the 
said suit had been filed with true allega- 
tions that the ex parte decree was passed 
without suppressing any fact from the 
Court or without suppressing any sum- 
monses or processes of the Court from 
the defendants of that suit including the 
plaintiff-respondent of the instant case 
and that the summonses of the suit as 
also the notices issued in the execution 
proceedings must be taken to have been 
properly and legally served on all the 
defendants of that suit including the 
plaintiff-respondent, because steps had 
been duly taken to get the substituted 
service effected at both the stages in ac- 
cordance with the provisions of Rule 20 
of Order 5 of the Code of Civil Proce- 
dure. 

It was further their case that appel- 
lant no. 1 had transferred all the suit 
properties and its claims along with all 
accrued rights and interest and claims in 
all those properties, namely, in Rauta 
Colliery by a registered sale deed dated 
the 14th August, 1954 to one Messrs. Kuju 
Jarangdih Coal Company Ltd., and, soon 
thereafter, namely, on the 16th Novem- 
ber 1954, appellant no. 2 had purchased 
all those rights, title and interest in the 
said properties which were the subject- 
matter of Title Suit No. 46 of 1954 from 
Messrs. Kuju Jarangdih Coal Company 
Ltd. It was stated that in those circum- 
stances appellant no. 2 was added as a 
co-plaintiff in Title Suit No. 46 of 1954 
by order dated 27-7-1955. The ap- 
pellants, however, claimed to have obtain- 
ed actual possession after ousting the 
plaintiff-respondent and his men. On these 
allegations, it was claimed that the suit 
was fit to be dismissed with costs. 

5. The issues, originally framed on the 
22nd September, 1961 were recast by the 
trial Court on the 26th September, 1961. 

Of those issues, issue no. 2 related to 
the sufficiency or otherwise of the court- 
fees paid by the plaintiff-respondent. 
This issue was decided against him. and 
it was held that the suit was governed by 
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Section 7(iv)(c) of the Court-fees Act, 
and thus ad valoren court-fee was pay- 
able As mentioned already, the plaintiff- 
respondent has paid ad valorem court- 
fee as directed by the tnal Court The 
rest of the issues have all been decided in 
favour of the plaintiff-respondent The 
suit thus stands decreed subject to the 
conditions mentioned above Hence this 
appeal by the contesting defendants 

6 Mr Madan Mohan Prasad. learned 
counsel, who appeared in support of this 
appeal, was not able to make out any 
ground whatsoever for interfering with 
the decision of the court below Nonethe- 
less, we have gone through the relevant 
materials and the judgment under appeal. 
We are satisfied that the plaintiff-respon- 
dent has succeeded in establishing that 
the ex parte decree in Title Suit No 46 
of 1954 was obtained by practising fraud 
upon the court and by fraudulently sup- 
pressing the summonses in the said suit 
The first Question which arose for deter- 
mination was whether during or about the 
relevant tune, namely, 1953-54 and 1954- 
55, the plaintiff-respondent ever resided 
at Garh Banaih m the district of Pumea 
and whether the correct address of the 
plaintiff-respondent, which was known 
to the plaintiff of Title Suit No 46 of 
1954. was deliberately suppressed with a 
view to keep the plaintiff-respondent in 
dark about the suit On this vital ques- 
tion, besides the oral evidence, there are 
unimpeachable documentary evidence 
which go to establish that during or about 
the relevant time the plaintiff was resid- 
ing at his village home at Nasnganj m 
the district of Shahabad and never at 
Garh Banaili in the district of Purnea and 
further that the correct address was 
known to the plaintiffs of Title Suit No 
46 of 1954, yet, they deliberately with a 
view to keep the plaintiff m dark per- 
sisted m giving the wrong address in the 
summonses of the suit, and, ultimately, 
on the false plea that the plaintiff was 
evading service of summons obtained an 
order for effecting substituted service 
under the provisions of Rule 20 of Order 
5 cf the Code of Civil Procedure. (After 
discussing documentary evidence his 
Lordship proceeded) 

These documents dearly indicate that 
appellant no 1 knew the correct address 
of the plaintiff during the relevant period 
as being village Nasnganj P. S and P O 
Nasnganj, District Shahabad. 

It also knew that the plaintiff was not 
residing at Garh Banaih. P. S Kisha. 
district Pumea yet, it fraudulently and 
deliberately persisted in sending summons 
of the suit to an incorrect address and 
ultimately obtained an order for effecting 
substituted service on false allegations 

(After discussing oral evidence his 
Lcrdahip proceeded.) 
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On this evidence, it is apparent that 
the affidavit which he had sworn stating 
that the statements made in the body of 
the petition including the statement that 
the defendants of Title Suit no 46 of 
1954 were knowingly avoiding service of 
summonses were true to the best of his 
knowledge and belief contained at least an 
incorrect and irresponsible statement I 
am, accordingly, constrained to hold that 
this witness has little regard for truth. 
Taking ail these materials on the record 
into consideration, I have no hesitation in 
affirming the finding that the plamtifi- 
respondent was, during the relevant time, 
to the knowledge of at least appellant no 
1, who was the sole plaintiff in Title Suit 
no 46 of 1954 till the substituted service was 
effected, actually residing at village Nasn- 
ganj. District Shahabad, and there can be 
no doubt that the petition (Ext. 3), refer- 
red to above, wherein it was stated by 
D W 3, the Law Agent of appellant no 1, 
that the defendants of that suit including 
the plaintiff-respondent were knowingly 
avoiding service of summonses, was really 
by way of a subterfuge to snatch an ex 
parte decree against the plaintiff-respon- 
dent and the pro forma defendant-respon- 
dents 

7. The tnal court has exhaustively 
dealt with the several factors constituting 
fraud, as alleged by the plaintiff-respon- 
dent, in paragraph 23 of its judgment No 
attempt whatsoever has been made in 
this Court by the learned Counsel appear- 
ing for the appellants to point out that 
any of the conclusions reached by the 
tnal Court in regard to the fraud, alleg- 
ed by the plaintiff, was not sustainable 
The tnal Court has also found that there 
was motive for suppressing the sum- 
monses m Title Suit No 46 of 1954. and, 
in this connection it has referred to para- 
graph 5(a) of the plaint of that suit (Ext. 
2) and to the several entnes in the order- 
sheet of that suit (Ext. E-l) and to the 
evidence of D W. 3 According to the 
deposition of D W. 3. appellant no 1 had 
transferred all its nghts and interests In 
the suit properties in Title Suit No 46 of 
1954 including its accrued rights and in- 
terests and all claims under a registered 
indenture to Messrs Kuju Jarangdih Co 
Ltd, on the 14th August, 1954 That be- 
ing the position, I fail to see how appel- 
lant no 1 had any locus standi to insti- 
tute Title Suit No 46 of 1954. which was 
instituted on the 22nd September 1954. 
that is, more than a month after the 
transfer 

Within a couple of months of the insti- 
tution of the suit, the aforesaid transferee 
company from appellant no 1 had parted 
with all its rights in the suit properties in 
favour of appellant no 2 This transfer 
was effected on the 16th November. 1954 
Tf appellant no 1 had not transferred all 
its nghts and interests including its ac- 
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-crued rights as well in the suit properties, 
which were the subject-matter of Title 
Suit No. 46 of 1954, the claim by it for 
■mesne profits or compensation from the 
1st July, 1951 until the 14th August, 1954, 
might have been understandable, but as 
it had transferred its accrued rights and 
-interests as well, no suit for mesne pro- 
fits or compensation for any period either 
prior to the 14th August, 1954 or later 
was maintainable by appellant no. 1. The 
proper plaintiff to institute the suit, if it 
so liked, was the transferee company, 
Messrs. Kaju Jharkhand Coal Co. Ltd. 

When this transferee company trans- 
, ferred in its own turn its entire interest 
! to appellant no. 2, there was no assign- 
ment, creation or devolution of any in- 

■ terest at all in favour of appellant no. 2 
, by appellant no. 1, the sole plaintiff in the 
1 suit, within the meaning of Rule 10 of 
f Order 22 of the Code of Civil Procedure, 

: and thus no application for substitution 
’or for adding appellant no. 2 as a co- 
plaintiff was maintainable. It might have 
been open to appellant no. 2 to institute 
an independent suit of its own claiming 
such mesne profits or compensation from 
the plaintiff-respondent and his men 
which had not become barred under the 
law of limitation. 

There is nothing on the record to show 
-that Messrs. Kuju Jarangdih Coal Co. Ltd. 
had transferred all that it had purchased 
from appellant no. 1 including the latter’s 
accrued rights and interests in the suit 
properties and all claims relating thereto 

■ or it transferred only its future rights and 

■ interests in those properties. In my opi- 
: nion, in the circumstances, there was 
! clearly a motive for appellant no. 1 of 
' fraudulently suppressing the summonses 
• of Title Suit No. 46 of 1954. 

If the plaintiff-respondent had been 
served with the summonses of that suit, he 
would have easily taken the plea that 
appellant no. 1 having already transferred 
all its lights including the accrued rights 
and interests and claims in regard to the 
suit properties on the 14th August, 1954 
was not entitled to institute the suit for 
mesne profts and/or compensation on the 
22nd September, 1954. There was also 
motive for not giving _ notice of the 
amendment in the piaint in so far as ap- 
pellant no. 2 was added as a co-plaintiff, 
because it might have been pointed out 
by the plaintiff respondent that no ques- 
tion of assignment, creation or devolution 
of interest pending the suit from appel- 
lant no. 1 to appellant no. 2 arose, and, 
as such, the application for substitution 
or for addition of appellant no. 2 as a 
co-plaintiff was not at all maintainable. In 
the context of these facts, a reference to 
the order sheet of that suit (Ext. E-l) be- 
comes revealing. On the 26th July, 19o5, 
appellant no. 2 filed a petition praying, for 
being substituted in place of the original 


plaintiff, namely, appellant no. 1, on the 
allegation that it had purchased the suit 
properties covered by Title Suit No. 46 of 
1954. 

The petitioner, however, did not ap- 
parently disclose the person or persons 
from whom appellant no. 2 had purchas- 
ed the suit properties. The court was kept 
in dark about this essential fact, and a 
fraud was practised on the court. In all 
applications purporting to be under the 
provisions of rule 10 of Order 22 of the 
Code of Civil Procedure, it is incumbent 
upon the applicant to state the nature of 
the assignment or devolution and the party 
or parties from whom the assignment or 
devolution is claimed before leave of the 
court can be obtained by the applicant to 
continue the suit. In the instant case, ap- 
pellant no. 2 had purchased the suit pro- 
perties or interest therein from a party 
which was a stranger to the suit and, 
in law as well as in fact, no interest had 
devolved on appellant no. 2 from appel- 
lant no. 1, and, as such, the application 
filed on behalf of appellant no. 2 on the 
26th July, 1955 was wholly misconceived. 
But, as pointed out above, the court was 
kept wholly ignorant of this position and 
the application was put up for hearing 
and orders on the day following the day! 
on which it was filed. On the 27th July,] 
1955, the Court passed the following! 
orders; 

"Heard pleader on the petition dated 
26-7-55; 

ORDER 

Let the name of the applicant be 
added as a co-plaintiff and let the plaint 
be amended accordingly. Put up to- 
morrow for ex parte hearing.” 

On 28th July, 1955, the following order 
was passed by the Court: 

"Plaintiff No. 1 files a verified peti- 
tion stating that they have no objection 
to their addition of the name of M/s. 
Bokaro and Ramgarh Ltd. as a co-plaintiff 
or substituting the name. Plaintiff No. 2 
files hajri. Heard. 

Defendants do not appear on calls. Suit 
taken up ex parte. P. W. 1 Shyam Bihar! 
Lai is examined. 

ORDER 

Claim proved. 

Suit decreed ex parte with costs includ- 
ing P. F. at 21% ” 

It appears from the above order that 
appellant no. 1, who was plaintiff no. I 
in Title Suit No. 46 of 1954 after appel- 
lant no. 2 had been added as a co-plain- 
tiff by order no. 25 dated the 27th July, 
1955, filed a verified petition stating that 
they had no objection to appellant no. 2 
being made a co-plaintiff or being taken 
as the sole plaintiff in substitution of its 
name. This petition, to say the least, was 
unnecessary, because the Court had al- 
ready passed an order adding appellant 
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no 2 as a co-plaintiS a day earlier In 
my opinion, however, fraudulently the 
appellants or appellant no 2 had manag- 
ed to obtain an order adding it as a co- 
plaintiff in the suit and thereby amending 
the plaint It was incumbent on the Court 
to see to it that the notice cf the amend- 
ed plaint was served on the defendants 
of that suit The Code o! Civil Procedure, 
m my opinion, casts a duty on the court 
to see that the defendants are made aware 
of any amendment in the plaint, whether 
the amendment be in regard to the addi- 
tion of parties or m regard to the con- 
tents thereof. Unfortunately, the learned 
Subordinate Judge, woo passed the ex 
parte decree, did not direct any notices to 
be issued to the defendants with a view 
to make them aware about the amend- 
ment of the plaint He should have issued 
such notices and awaited the service 
report, and, if the defendants so desired, 
granted them an opportunity to file a 
written statement before putting up the 
suit for hearing and disposal, whether ex 
parte or otherwise On this ground alone, 

1 am of the opinion that the ex parte de- 
cree is vitiated and must be set aside 
8, During the execution stage as well, 
the conduct of the appellants was no 
better It is not, however, necessary to 
refer to things w’hich transpired dunng 
.that stage, because if the ex parte decree 
Itself was vitiated by fraud, as shown 
above, the execution proceedings or the 
delivery of possession purported to have 
been effected in fa\ our of appellant no 2 
can be of no avail to the appellant and 
cannot bind the plaintiff-respondent Re- 
ference may. however, be made to a pra- 
yer made on behalf of the decree-holders, 
namely, the present appellants for issu- 
ance of a writ of delivery of possession 
after dispensing with the notices under 
Order 21, Rule 22 of the Code of Civil 
Procedure On the 5th January, 1956, a 
petition together with an affidavit was 
filed praying for issue of delivery of pos- 
session after dispensing with the notice 
under Order 21, Rule 22 of the Code of 
Civil Procedure on the ground that the 
judgment-debtors including the plaintiff- 
respondent were avoiding service of 
notices, and there w as an apprehension of 
the properties sought to be taken posses- 
sion of being damaged by the judgment- 
debtors 

It has been rightly pointed out by the 
tnal Court that the notice under Order 
21. Rule 22 of the Code of Civil Proce- 
dure have to be Issued, when an applica- 
tion for execution is made more than one 
year after the date of the decree or 
against the legal representatives of a 
party to the decree or where the appli- 
cation is made for execution of a decree 
under the provisions of Section 44A of 
the Code of Civil Procedure, unless for 
reasons to be recorded In writing, the 
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court considers that the issue of such 
notice would cause unreasonable delay on 
would defeat the ends of justice It ist 
thus clear that it is only at the time when! 
an application for execution is filed that 1 
the court may, in a fit case, consider the 
desirability of dispensing with a notice 
under Order 21, Rule 22 of the Code cf 
Civil Procedure. In the present case, the 
court passed an order dispensing with the 
notice under Order 21, rule 22 of the Civil 
Procedure Code on the 1th January, 1956, 
whereas the execution case had been stat- 
ed on the 17th November, 1955 (vide Ext 
E OH) 

This was clearly an illegal order which 
was obtained from the court again on a 
false allegation that the judgment-debtors, 
namely, the plaintiff-respondent and the 
pro forma respondents were evading the 
service of notices under Order 21, Rule 22 
of the Code, when, in fact, the notices 
were not being sent to them by their cor- 
rect addresses known to the decree- 
holders As long back as the 7th March, 
1953 (Ext 7). it had been asserted on be- 
half of the plaintiff that he was not work- 
ing the mines at Rauta and it having also 
been established that the appellants knew 
that the plamtiit-respohdent was not 
residing during the relevant period at 
Garh Banaili, the petition dated the 5th 
January, 195b alleging that the judgment- 
debtors were avoiding service of notice 
and that there was an apprehension of the 
properties sought to be taken possession 
of being damaged by them did not contain 
true allegations and. m mv opinion, it 
appears that this petition was vet another 
fraudulent step taken by the decree-holder 
of Title Suit No 46 of 1954 to keep the 
court as well as the judgment-debtors in 
dark and snatch an order of delivery of 
possession. 

9. The trial court’s finding in regard 
to the date of knowledge, as alleged by 
the plaintiff-respondent in paragraph 10 
ol the plaint, is not specific and can be- 
described as rather a halting fmcLnS The- 
plaintiffs case was that he had come to 
know for the first tune on the 3rd 
November, 1959 about the petition for 
ascertainment of mesne profits from one- 
Shrr Ramanand Prasad (P. W 6), and, 
thereafter, he entered appearance in th^ 
proceeding for ascertainment of mesne- 
Profits on the 5th December, 1959 (vide 
Ext Z?(l)-l, the vakalatnama) Thereafter. 
on enamrv, he could learn about the filing 
of Title Suit No 40 of 1954 and of the 
ex parte decree and about the fraud 
practised by the appellants m obtaining 
the said ex parte decree against him. The 
appellants in paragraph 11 of their res- 
pective written statements have denied 
the correctness of the plaintiff's case as to 
the date of knowledge It has been charac- 
terised bv them as a self-serving state- 
ment made for the purpose of this suit 
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Their case is that the plaintiff had 
knowledge of every stage of the suit but 
.had suffered an ex parte decree to be 
passed, because he had no case to contest. 
I have already found ' above that the 
plaintiff had a very good case for con- 
testing Title Suit No. 46 of 1954. In my 
opinion, there is no reason to doubt the 
correctness of the plaintiff’s case. 

(After discussing evidence, his Lordship 
proceeded). 

The appellants’ plea that the plaintiff 
had knowledge of every stage of the suit 
and other proceedings resulting therefrom 
or must be deemed to have knowledge 
cannot be accepted for the reasons, al- 
ready discussed. In the circumstances, 
there can be no doubt that the plaintiff 
had no information, as asserted by him 
about the suit and the decree till at least 
the 3rd November, 1959 and the suit hav- 
ing been filed on the 3lst May, 1960 must 
be held well within time. 

10. It follows from the above discus- 

sions that there is no merit in this ap- 
peal whatsoever. The judgment and de- 
cree passed by the trial court must, there- 
fore, be affirmed. In the result, the ap- 
peal is dismissed with costs. ___ 

11. HI. P. VERMA, J. I agree. 

SSG/D.Y.C. Appeal dismissed. 


AIK 1969 PATNA 233 (V 5G C 59) 

S. C. MISRA AND P. K. BANERJI, JJ. 

Mt. Pano Kuer and others, Appellants 
v. Baleshwar Pandey and others, Respon- 
dents. 

A. F. A. D. No. 1232 of 1961, D/- 1-5- 
1968, from decision of Sub-J., Gaya, D/- 
21-9-1961. 

Civil P. C. (190S), S. 100 and O. 1, 
K. 8 — Frame of suit was held not in ac- 
cordance with the provision — Easement 
acquired by villages, held, could not he 
deprived — (Easements Act (1882), S. 15). 

’The' 'suit was for partition of an 
orchard. The plaintiffs alleged that they, 
defendants 1 to 5 and their ancestors and 
the landlords contributed their lands in 
pursuance of a decision to have a place 
where Barat parties might stay. On such 
plot, the orchard in question was raised. 
The lower court disbelieved the defence 
version that the orchard was owned ex- 
clusively by the landlords over which 
the plaintiffs had no right whatever. It 
directed partition of the orchard accord- 
ing to the area contributed by each of 
the donor or his ancestors and for com- 
pensation for persons who were allotted 
lesser number of trees. 

Held, on appeal (1) that the concurrent 
finding of fact that the plaintiffs had title 


to areas of the orchard could not be dis- 
turbed in second appeal; and 

(2) But, since for more than 20 years, 
the orchard had been in the enjoyment 
of the village community ever since its 
dedication even according to the plaint 
allegations, the village community must 
be deemed to have acquired an easement 
over the land and the frame of the suit 
being not in accordance with O. 1, R. 3 
the village community could not be de- 
prived of their right to use the orchard as 
a whole irrespective of the shares of 
various persons who contributed their 
lands. (1901) ILR 24 Mad 387 (PC) & AIK 
1930 Bom 333, Rel. on. (Para 5) 

Cases Referred: Chronological Paras- 
(1930) AIR 1930 Bom 333 (V 17) = 

32 Bom LR 314, Babaji Daso v. 

Jivaji Yeshvant 5- 

(1901) ILR 24 Mad 387 = 28 Ind App 

81 (PC), Vasudeva Padhi v. 

Maguni Devan 5 

Kailash Roy, Lakshman Saran Sinha> 
and Devendra Prasad Sharma, for Appel- 
lants; Lai Narain Sinha, Rameshwar Pra- 
sad II and Kamendra Kumar, for Respon- 
dents. 

MISRA, J. : — This appeal is by the 
defendants.- The suit was brought for 
partition of an orchard bearing Khesra 
Nos. 465, 466, 470, 472, 504, 505, 506. 507, 
509 and 510 of Khata No. 48 in village 
Barauli in the district of Gaya. Accord- 
ing to the plaintiffs, the plaintiffs and' 
their ancestors and defendants Nos. 1 to 5- 
and their ancestors and the landlord, 
namely, late Rameshwar Prasad Narain 
Singh, father of defendants Nos. 14, lb 
and husband of defendant No. 16, decided 
that there should be in the village a place- 
where Barat parties might stay. For that 
reason, they selected a plot near plot no. 
468, which was Devi Asthan. Hence, the 
plaintiffs and defendants Nos. 1 to 5- 
agreed to contribute their lands as men- 
tioned in Sch. A, measuring 1.44 acres. 
Then an orchard was planted. This was- 
done in 1335 Fs., corresponding to 1928. 
After the orchard was ready, the parties 
who contributed their land came in joint 
possession of the orchard and enjo%-ed the 
usufruct according to their respective- 
shares. There were certain changes in the 
shares due to sales and inheritance of 
the lands the details of which are given 
in schedule B of the plaint. In Baxsakh. 
1363 Fs., some persons cut seme trees 
from the orchard as mentioned in sche- 
dule D of the plaint and they did not dis- 
tribute the timber to the plaintiffs accord- 
ing to the share. They finally refused to 
do so on the 24th of June, 1956. Hence, 
the suit. 

2. Defendants Nos. 1 to 5 filed one set 
of written statement supporting the case 
of the plaintiffs. Defendants Nos. 6 to 11 
having got a clue of transfer from defen- 


HL/BM/D394/68 



A. I K. 


*234 Pat. [Prs 2-5] Pano Kuer v. Baleshwar (Misra J ) 


dants 14 to 16 filed another set of written 
statement and defendants Nos 14 to 16, 
the ex-landlords, filed another set of 
written statement They have raised more 
•or less identical pleas They denied the 
allegation of the plaintiffs According to 
-them, the ex-landlord Rameshwar Prasad 
.Naram Singh had an orchard near the 
Devi Asthan and he extended it by taking 
lands from the tenants by exchange or 
■surrenders or auction purchase etc He 
planted trees in these lands and also con- 
structed boundary ndges all round the 
land in the year 1332 Fs He was in ex- 
clusive possession of the orchard, and 
after his death, defendants Nos 14 and 
35 came in possession of the orchard in 
■question They remained so till the 6th 
of July. 1956 when they sold it to defen- 
dants Nos 6 to 11 by registered sale deed 
for valuable consideration and from that 
time onwards defendants Nos 6 to 11 
were in possession of the orchard m 
question 


3-4. The trial Court did not accept the 
defence story of the acquisition of land 
from the tenants, as alleged by defen- 
dants Noa 14 and 15 It held that the 
plaintiffs had title to the suit land and 
there was unity of title and possession 
Accordingly, a preliminary decree was 
ordered to be drawn up in accordance 
with the shares as given in schedule B 
to the plaint The shares of defendants 
Nos 14 to 16 were to go to defendants 
Nos 6 to 11 who claim to have purchas- 
ed the shares of these defendants The 
trees given in Schedule D of the plaint 
were also to be divided according to the 
shares of the parties as given m Schedule 
B of the plaint The share in trees of de- 
fendants Nos 14 to 16 and their descen- 
dants, who were also parties to the suit, 
were to go to defendants Nos 6 to 11 . 

An order was passed for the appoint- 
ment of a pleader commissioner on the 
petition of the plaintiffs to carve out 
separate takhtas for the parties It was 
also directed that the pleader commis- 
sioner would allot the trees to the parties 
on whose land they stood so that the 
frees might not have to be cut down. In 
<ase the number of trees in any particular 
Jana exceeded the proportionate share of 
L p ‘nH* u l ar party - the P art v who would 
be allotted more trees would have to pay 
their money value to compensate others 

, from * he ,. judgment it was 
held by the learned Subordinate Judfe 
Ga 5a that the finding of the learned 
Munsif in favour of the plaintiffs and 
defendants Nos. 1 to 5 that they contn- 
buted certain plots of their land near the 
Devi Asthan, on which the orchard was 
raisco, rested on good evidence and thev 
had title to the suit plots They had also 
unity of title and possession and hence the 
plaintiffs v fere entitled to a decree for 
partition in the case and the question of 


limitation did not arise It was further 
held that the claim of the plaintiffs that 
they should be entitled to trees standing 
on the lands after assessing their value 
in proportion to the respective areas 
contributed by them could not be allowed. 
They had not made out any such case 
in the plaint that there was an agreement 
between the plaintiffs and defendants 
Nos 1 to 5 and their ancestors and the 
ancestors of defendants Nos 14 to 16 that 
all parties would have a share in the 
timber of the trees irrespective of the 
fact on whose land the trees stood. Ac- 
cordingly, he modified the decree and 
directed that "the trees would go along 
with the lands over which they stood." 
He disallowed the claim of the plaintiff, 
therefore, for partitioning the trees in 
the manner as claimed by them. The 
defendants other than defendants Nos 1 
to 5, who are respondents, have come up 
in appeal 

5 Mr Kailash Roy has argued in the 
first place certain questions with regard 
to the consideration of the laggxts filed on 
behalf of the ex-landlords showing that 
all the plots on which the orchard stood 
were the property of the ex-landlord^ 
He has raised, incidentally, also other 
objections to the consideration by the 
Courts below of the documents filed on 
behalf of the contesting defendants Since, 
however, this question has been gone in- 
to by the two Courts below and they have 
concurrently held that the lands claimed 
to have been given by the plaintiffs and 
defendants Nos 1 to 5, in fact, were their 
property and not the property of the ex- 
landlords, that question must be taken to 
have been finally determined by the 
Court below. 

Mr. Roy has, however, advanced an 
argument based on order I, rule 8. Code 
of Civil Procedure He has contended 
that according to the plaintiffs’ own case 
the orchard was raised on the land given 
by the plaintiffs and the defendants 
Nos 1 to 5 and Rameshwar Prasad Naram 
Singh, the ex-landlord, for the purpose 
of planting an orchard, the shade of the 
trees of which would be available to the 
members of the village community j-ot 
resting Barat parties and holding other 
public functions of a similar nature ana 
the plaintiffs and defendants Nos 1 to J 
and the ex-landlord who contnbu ea 
various portions of the land, would be 
entitled to the fruits and the timber oi 
the trees in proportion to the areas which 
they contributed. The Courts below 
were in error m not clarifying at leas, 
these matters in the judgment The decree 
passed by the Court of appeal below 
might have the effect of not only demar- 
cating the portion of the orchard wnlcn 
originally was the land of the plaintins 
and defendants Nos 1 to 5 but might 
further enable them to deprive the rest- 
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'dents of the village of their right to 
utilise the space in the orchard for ac- 
commodating Barat parties or holding 
-similar functions of a temporary nature 
round about the Devi Asthan. Such a 
decree could not be passed because, ac- 
-cording to the plaintiffs’ own case, the 
members of the village community, being 
local public, being interested, if they were 
to be deprived of the privilege, the plain- 
tiffs should have framed their suit under 
•Order 1, Rule 8, Code of Civil Procedure, 
•in which case alone the Court, if satis- 
fied with the plaintiffs’ evidence, could 
pass such a decree. 


AIR 1969 PATNA 235 (V 56 C 60) 

A. B. N. SINHA AND K. B. N. SINHA, J3. 

M/s. Bokaro and Ramgur Ltd and 
others. Appellants v. Kathara Coal Co. 
Ltd. and others. Respondents. 


A.F. O. O. Nos. 99, 115 and 116 of 1961, 
D /- J 7-5-1968, from order of Dist J., 
Hazaribagh, D/- 16-2-1961. 

(A) Coal Bearing Areas (Acquisition 
and Development) Act (1957), S. 20 — 
Cross-objection by person aggrieved by 
award of Tribunal is not maintainable — 
Right of cross-objection is a creation of 
statute. 


The argument is well founded and it is 
not necessary to refer to any particular 
decision although I may state that Mr. 
Kailash Roy referred to the decisions in the 
cases of Vasudeva- Padhiv. Maguni Devan, 
(1901) ILR 24 Mad 387 (PC) and Babaji 
Daso v. Jivaji Yeshvant, AIR 1930 Bom 
333. Since in the present case the plain- 
tiffs themselves pleaded that members of 
the village community were given the 
right to utilise the shade of the trees in 
this orchard for certain performances 
and that lasted for a period of more than 
twenty years as the dedication for that 
purpose was made in 1925 and the suit 
was brought much later in 1955, prima 
facie, the members of the village com- 
munity must be deemed to have acquired 
the right of easement over this land. In 
any view, since the suit is not brought 
under Order 1, Rule 8, Code of Civil Pro- 
cedure, the contention made by Mr. Kai- 
lash Roy must be taken to be sound in 
so far as it relates to the form of the de- 
cree. 

The other contention of Mr. Roy 
with regard to the rights of the contesting 
defendants to be in exclusive possession 
of the orchard cannot be accepted in view 
of the finding of facts recorded by the 
■Courts below. The necessary relief grant- 
ed must be in this form that the plaintiffs 
and defendants Nos. l to 5’s land would 
be demarcated as directed by the Court 
of appeal below by pleader commissioner 
■with reference to the plots of land con- 
tributed by them, but they would have no 
right to deprive the members of the vil- 
lage community to use the orchard as a 
whole irrespective of the independent 
shares of the various persons who contri- 
buted their land for the purpose specified 
in the plaint itself. Subject to this modi- 
fication in the form of the decree, the ap- 
peal fails, but in the circumstances of the 
case parties must bear their own costs 
tln-oughout. 

6. BANEKJI, J. I agree. 

TVN/D.V.C. Appeal dismissed. 


Under the Coal Bearing Areas (Acqui- 
sition and Development) Act, 1957, no 
right to file a cross-objection appears to 
have been granted. There is no provision 
in the Act analogous to those of O. 41, 
R. 22 of the Code of Civil Procedure. 
Right of cross-objection, like a right of 
appeal is a creature of statute. The deter- 
mination of compensation has been ex- 
pressly made appealable under S. 20 of 
the Act, but short of an appeal under 
and in accordance with Section 20, it can- 
not be canvassed in the Civil Court. The 
only manner in which that determination 
by the Tribunal, viz., its award can be 
subjected to a review is by appealing 
against the whole or part of it under S. 20. 
Cross-objection is thus ruled out. 

Where cross-objection was purported to 
have been filed under Rule 22 of O. 41 
of the Code of Civil Procedure and not 
having been filed within thirty days of 
the award of the Tribunal, it did not 
fulfil the requirements of Section 20 of 
the Act, and indeed no attempt was made 
to get the cross-objection so treated, the 
cross-objection must be dismissed, as not 
maintainable at all. (Para 12) 

(B) Goal Bearing Areas (Acquisition and 
Development) Act (1957), Ss. 13, 14 — 
Compensation for acquisition of rights 
under mining leases — • Claim for com- 
pensation for loss of future royalty is not 
maintainable. 

The provisions of Section 13 of the 
Coal Bearing Areas (Acquisition and 
Development) Act, 1957 are exhaustive on 
the question of compensation. Under 
Section 14 (5), the Tribunal constituted 
under sub-section (2) of that Section and 
thus a creature of the Act is directed 
that in maMng the award, it shall have 
regard to the circumstances of each case 
and to the foregoing provisions of the Act 
with respect to the manner in which the 
amount of compensation shall be deter- 
mined. "The foregoing provisions" obvious- 
ly referred to the provisions of Section 13 
of the Act. The claim for compensation 
for loss of future royalty cannot be said 
to fall under any of the clauses under 
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S 13(2) AIR 1961 SC 954, Bel on 

(Para 13) 

(C) Coal Beanos Areas (Acquisition anil 
Development) Act (1957), Section 13 (2) 
(a) — The word "lease” does not refer to 
any other lease than lease under which 
mining rights were actually acquired. 

Giving of compensation to the sub- 
lessee under any of the sub-clauses under 
S 13(2) ot the Coal Bearing Areas (Acqui- 
sition and Development) Act, 1957 was no 
bar, on principle, to grant of compensa- 
tion to the reversioner But it appears 
that it will be straining the language of 
the relevant clause to hold that "the 
lease” as it finds mention in S 1 3(2) (u) 
of the Act refers to any other lease than 
the lease under which the mining rights 
were actually acquired The entire object 
for enacting the Act was to empower the 
Union Government to acquire coal bear- 
ing lands with a view to work these 
areas themselves or through their ap- 
pointed agents It was. therefore neces- 
sary to acquire the lessee’s rights to un- 
worked coal bearing areas on pavment of 
reasonable compensation to them and 
thus the Act provides for pavment of 
compensation for the acquisition of the 
rights of mining lessees, and the com- 
pensation payable is the actual legitimate 
expenditure incurred by the lease-holder 
(Para _I9) 

(D) Limitation Act (1908), S 12 - — Time 
requisite for obtaining copy of award 
should be excluded m computing period 
of limitation 

An award is not enforceable per se, at 
least not through execution proceedings 
But there is no reason why it cannot be 
treated as an "order” Enforceability is by 
no means a necessary quality of an 
"order” It is true that the Code of Civil 
Procedure contemplates of order capable 
of execution, but at the same time there 
may be orders which are not capable of 
execution. Under S 2{14) of the Code of 
Civil Procedure, an "order” means the 
formal expression of any decision which 
was not a decree There is no reason why 
an award cannot be taken to he the for- 
mal expression of the decision of the arbi- 
trator The essential attribute of a deci- 
sion is that it formally decides controver- 
sies between the parties In this view of 
the matter, under S 12 (3) of the Limita- 
tion Act the time requisite for obtaining a 
copy of tbe reasons gi\en by the arbi- 
trator for his award should be excluded 
in computing the Period of limitation 
AIR 1932 PC 165. Rel on (Para 231 

(E) Coal Bearing Areas (Acquisition 
and Development) Act (1957), S. 13(2) — 
Words "rights under mining lease” — 
Words were descriptive of property ac- 
quired, regardless of lease under which 
property might have come into existence. 


Cases Referred- Chronological Paras 


(1967) AIR 1967 SC 837 (V 54)“ 

(1967) 1 SCR 707, Bihar Mines 
Ltd v Union of India 25 

(1961) AIR 1961 SC 954 (V 48)“= 

(1962) 1 SCR 44, Burrakur Coal 
Co Ltd v Union of India 13 

(1932) AIR 1932 PC 165 (V 19) - 
ILR 60 Cal 1, Nagendra Nath 
Dey v Sureshchandra Dey 23 

(1912) 39 Ind App 197=ILR 40 
Cal 21 (PC). Rangoon Botatoung 
Co v The Collector, Rangoon 23 

(1911) ILR 35 Bom 146 = 12 Bom LR 
839, Laddha Ibrahim and Co 
v. Assistant Collector Poona 23 

(1898) ILR 22 Bom 802 <FB). Nil- 
kanth Ganesh v Collector of 
Thana 23 


Ambuja Ghose, Pumendu Ghose and 
Madan Mohan Prasad No. 2 (in No 99/61), 
S C Ghose and S N Jha (in No 115/61) 
and Lai Narayan Sinha and Bindabasmi 
Prasad Smha. (in No 116/61) for Appel- 
lants. Balbhadra Prasad Singh Shreenath 
Singh and Nagendra Prasad Singh No I, 
for the Respondents (m all the Appeals) 

A B. N SINHA, J. All these three 
appeals under Section 20 of the Coal 
Bearing Areas (Acquisition and Develop- 
ment) Act. 1957, arise out of an award, 
dated 16th February, 1961, made by the 
Tribunal constituted under Section 14(2) 
of the said Act in Reference Case No 25 
of 1959 They have been all beard to- 
gether and this judgment vill govern all 
of them 

2 The facts leading to these appeals 
are as follows — 

One Alfred Earnest Michell for and on 
behalf of an unincorporated svndicate 
known as the Bokaro Syndicate and one 
Theobore Hubet Bennetts jointly obtain- 
ed a prospecting licence on 26th Novem- 
ber, 1907 in respect of an extensile area 
from Maharaja Ram Naram Singh of 
Padma Estate in the district of Hazari- 
bagh The prospecting licence earned 
with it a right to obtain a mining lease. 
The Iicencees assigned the said prospect- 
ing licence on the 28th of February, 1968 
to M/s Bokaro & Ramgur Ltd, the ap- 
pellant m Miscellaneous Appeal No 99 
of 1961. The licence was being renewed 
from time to time until 1942 in which 
year MZs Bokaro £. Ramgur Ltd obtain- 
ed a renewal for a term of 7 \ear$ i e 
upto 1949 During the continuance of the 
said term, the Ra]a of Ramcarh, the ap- 
pellant m Miscellaneous Appeal No 115 
of 1961, granted a mining lease under an 
indenture of lease, dated 21st November, 
1946 (Ext A-4/2) to M/s Bokaro A Ram- 
gur Ltd m respect of coo) in and over 
3200 bighas of lands situate in five villages 
in the district of Kazan bagh for a period 
of 999 years M/s Bokaro & Ramgu” 
Ltd , in their turn, executed a deed o' 
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sub-lease, dated 14th December, 1946 
(Ext. F-l) in the name of Kathar Coal 
Company Ltd., the principal respondent 
in all these appeals and the cross-objector 
in Miscellaneous Appeal No. 116 of 1961. 
On 3rd June, 1948, M/s. Bokaro & Ram- 
gur Ltd., further obtained as many as 
ten mining leases from the Raja of Ram- 
garh in respect of lands in different vil- 
lages. Three of those mining leases were 
in respect of Jhirki Colliery, North 
Jhirki Colliery and North Kathara Col- 
liery. The total area covered by the 
aforesaid four mining leases, namely, the 
one dated 21st November, 1946, and three 
dated 3rd June, 1948, was in the neigh- 
bourhood of 7,725 bighas. 

3. On the 31st March, 1956, the 
Government of India, in the Ministry of 
Production, issued a notification under 
sub-section (i) of Section 4 of the Land 
Acquisition Act, 1894, notifying that the 
land described in the schedule appended 
to the said notification covering an area 
-of about 7 square miles was needed or 
was likely to be needed for public pur- 
poses, namely, for the prospecting of coal 
seams for the development of the col- 
lieries to be worked by the Union of 
India, and. invited objections to such ac- 
quisition by interested persons. ■ Before, 
however, any further action could be 
taken under that Act, the Coal Bearing 
Areas (Acquisition and Development) Act 
of 1957 (hereinafter referred to as the 
Act) was passed and it came into force on 
0.2th June, 1957. According to Section 
28(1) of the Act, the aforesaid notifica- 
tion, under Section 4(1) of the Land Ac- 
quisition Act, was deemed to have been 
issued under Section 4 of the Act. The 
Act was amended by Act 51 of 1957 by 
which certain Sections including sections 
13 and 28 were amended and section _ 9 A 
was inserted. Ultimately, after objections 
to the proposed acquisition had been 
•disposed of, the Central Government, in 
pursuance of sub-section (iii) of Sec-’ 
tion 28 read with Section 8 of the Act,, 
issued a notification (SRO ■ 3810, dated 
23rd November, 1957) under section 9 of 
the Act, declaring the acquisition of lands 
measuring 3,383.29 bighas and of the 
rights to mine, quarry, bore, dig 
and search for, win, work and carry 
away minerals in lands measuring 1392.27 
bighas fully described in Schedules A and 
B respectively appended to the said noti- 
fication. Possession of lands and rights 
so acquired was taken on behalf of the 
Government of India on the 6 th. of 
December, 1957, and by virtue of Section 
11 of the Act, the same was transferred 
to the National Coal Development Cor- 
poration on the 2nd of January, 1958. The 
Central Government assessed the com- 
pensation for the acquisition of the mining 
rights at Rs. 15,73.575.81 Ps. which 
amount was subsequently raised by them 


to Rs. 17,02,709.60 and the entire amount 
was deposited in accordance with the 
relevant rules made under the Act. A 
dispute, however, arose as to the right 
to receive that compensation amount, 
amongst three claimants, namely, (1) M/s 
Kathara Coal Company Ltd., (2) M/s 
Bokaro & Ramgur Ltd. and (3) Shri 
Narayan Prasad Kedia. A Tribunal was 
accordingly constituted under Section 14 
(2) of the Act and the aforesaid dispute 
was referred to the said Tribunal for 
adjudication. It appears that it was agreed 
between the different parties including 
the Central Government which filed its 
written statement before the Tribunal 
through the Managing Director, National 
Coal Development Corporation that the 
Tribunal was competent to determine the 
amount of compensation as well as the 
question of apportionment of the same. 
The aforesaid reference was registered 
as Reference Case No. 25 of 1959. Three 
persons, namely. Raja Bahadur Kamakhya 
Narain Singh, M/s. Kuju Jarangdih Col- 
liery Co., Ltd., and Shri Puran Mull 
Kedia were added as parties to the pro- 
ceedings before the Tribunal at their own 
instance. 

4. The parties filed their respective 
written statements before the Tribunal. 
The case of M/s. Kathara Coal Company 
Ltd. was that they were sub-lessees in 
respect of mining rights in 1392.27 bighas 
described in Schedule B and in 1907.73 
bighas described in plan A Block II of 
Schedule A of the aforesaid notification' 
under Section 9 of the Act, and thus they 
alone were entitled to whole of the com- 
pensation with regard to the said mining 
rights. They claimed Rs. 24,75,620.72 Ps. 
as compensation in respect of different 
items as detailed in their written state- 
ment, besides interest. According to them, 
the amount awarded was inadequate and 
unjust. 

5. According to M/s Bokaro & Ram- 
gur Ltd., the appellant in Miscellaneous 
Appeal No. 99 of 1961, 7,725 bighas of 
lands covered by four of' their leases from 
Raja of Ramgarh were affected by the 
acquisition. They claimed a sum of Rs. 
81,97,660/- as compensation under differ- 
ent heads including a sum of Rs. 19,33,750 
as compensation for loss of future royal- 
ties with regard to the above mentioned 
7,725 bighas. Their case further was that 
as the sub-lease in favour of M/s. 
Kathara Coal Company Ltd. had been 
wiped out under the Bihar Land Reforms 
Act, they had no subsisting right at the 
time of acquisition. They also challenged 
the acquisition as illegal and unconstitu- 
tional. 

6. The case of the Central Govern- 
ment was that the acquisition and refer- 
ence were valid, that the Tribunal had 
jurisdiction to determine the amount of 
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compensation and apportionment thereof, 
that since mining rights were vested in 
M/s Kathara Coal Company Ltd before 
the dates of the notifications under Sec- 
tions 4 and 9 of the Act M/s Bokaro and 
Ramgur Ltd could not be interested in 
the amount of compensation Payable in 
respect of the mining rights acquired, that 
their case that lands other than those ac- 
quired had been affected by acquisition 
was untrue and that the amount of com- 
pensation as claimed by M/s Kathara 
Coal Company Ltd was excessive 

7. The case of Raja Bahadur K. N 
Singh was that even if M/s Kathara Coal 
Company Ltd were found entitled to 
compensation payment should be with- 
held until the final decision in the Title 
suit pending in the Calcutta High Court 
in which he had claimed specific perform- 
ance of contract and for damages against 
the said Company The legality and the 
validity of the reference were also chal- 
lenged 

8. The cases of N. P Kedu and his 
father Puranmull Kedia. in brief, was 
that their family had acquired full and 
absolute controlling interest in Anderson 
Wnght Ltd and in its subsidiaries in- 
cluding Kathara Coal Company, and by 
virtue of that acquisition, it was the joint 
family of Kedias which was the real sub- 
lessee and was entitled to compensation 
for acquisition of the sub-lease hold Be- 
tween themselves they claimed two an- 
nas interest in the compensation M/s 
Kuju Jarangdih Coal Company Ltd claim- 
ed compensation for loss of proprietary 
interest m all the lands acquired, their 
case being that they had acquired the 
rights to royalty reserved to the lessor 
under the Mining Lease to Bokaro and 
Ramgur Ltd They claimed compensation 
at Rs 9,66,875 for having been deprived 
of the benefit of the minimum royalty 
payable try the lessee Bokaro and Ram- 
gur Ltd m respect of the entire 4675 65 
bighas acquired 

"*'• 9 On the aforesaid pleadings and at 

the instance of the parties the Tribunal 

✓ framed as many as seven issues including 
Issue Ho 4(a) which read as under 

"Does the reference relate to other 
lands of the Notification besides Block II, 
Plan A of Schedule A, and Schedule B, 
Block I. Plan A' 7 ’’ 

On issue No 1 which related to the 
amount of compensation payable, the 
Tribunal addressed itself only to the com- 
pensation payable in regard to the mining 
rights in 3200 bighas of land and in the 
light of the several directions made in the 
award it determined the amount at Rs 
21,25 317 92 including interest from 23-11- 
1 957 upto the date of deposit on the amount 
deposited namely, Rs 17,02,709 60 P It 
also directed payment 0 f interest at 
the rate of five per cent per annum from 


the date of the acquisition, that is, 23-11- 
1957 to the date of payment on the- 
amount of the excess compensation allow- 
ed On issue No 2 which related to the 
question as to which of the claimants- 
were entitled to compensation and if so, 
in which proportion, the Tribunal came to 
the finding that the entire compensation 
with regard to the acquisition of the 
mining rights m 3200 bighas was payable 
to Kathara Coal Company Ltd alone, 
and that neither the Kedias nor Bokaro 
and Ramgur Ltd or M/s Kuju Jarangdih 
Coal Company Ltd, were entitled to any 
share in the aforesaid compensation for 
acquisition of the mining rights After 
an elaborate consideration of the materials- 
on the record, it came to a conclusion that 
M/s Kathara Coal Company Ltd were 
the real sub-lessees in mining rights in. 
3200 bighas and that they were not the 
benamidars of the Kedias So far as the 
Raja of Ramgarh was concerned, the 
Tribunal came to the conclusion that 
there was no substance m his contention 
that no payment should be made to M/s 
Kathara Coal Company Ltd during the 
pendency of his suit for specific per- 
formance of contract pending in the Cal- 
cutta High Court, m regard to issue No 
4(a) quoted above, the Tribunal took the 
view that though in the reference peti- 
tion there was a mention about 4675 60 
bighas of land, that is the entire land 
covered under the Notification dated 23- 
11-1957, the reference was actually with 
regard to 3200 bighas only Nonetheless, 
it has gone into the question of determin- 
ing the compensation payable in respect 
of 1457-56 bighas of land On that ques- 
tion it has, however, come to the conclu- 
sion that there was nothing to indicate 
that any portion of this land was covered 
by any of the leases of M/s Bokaro and 
Ramgur Ltd exhibited in the case, and 
there was nothing to show that the min- 
ing Tight m such land was also with- 
M/s Bokaro and Ramgur Ltd On that 
finding it has held that no question of 
assessment of compensation m respect of 
this land on the basis of the principle ap- 
plicable in the case of acquisition of min- 
ing rights arose It has also found that 
there was a complete lack of evidence for 
determining the compensation on the 
basts of the market value of the land. On 
this basis it has held that the claim of 
M/s Bokaro and Ramgur with regard to 
1457 56 bighas was not at all maintain- 
able On the question of interest on the 
amount of compensation in excess of the 
admitted amount the Tribunal has come 
to the conclusion that there was no 
justification to relieve the National Coal 
Development corporation from the obliga- 
tion to pay interest over the said excess- 
amount till the date of its payment or 
deposit, and accordingly, acting under- 
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section 16 of the Act it has directed pay- 
ment of interest on the said excess 
amount at the rate of five per cent per 
annum from the date of the acquisition to 
the date of its payment. 

10. The Kedias and M/s Kuju Jarang- 
dih Coal Company Ltd, being apparently 
satisfied with the award have not filed 
any appeal in so far the award was 
against them. As mentioned above Mis- 
cellaneous Appeal No. 99 of 1961 is by 
M/s. Bokaro and Ramgur Ltd. and Mis- 
cellaneous Appeal No. 115 of 1961 and 
Miscellaneous Appeal No. 116 of 1961 are 
by Raja Bahadur Kamakhya Narain 
Singh and Union of India respectively. 
M/s. Kathara Coal Company Ltd., respon- 
dent No. 1 in Miscellaneous Appeal No. 
116 of 1961 have filed a memorandum of 
cross-objection which appears to be 
directed against that part of the award 
which has rejected the claim made on 
their behalf under certain heads and 
have prayed that the award be modified 
by directing that over and above the 
amount allowed by the Tribunal a fur- 
ther sum of Rs. 2,94,679.00 be directed to 
be paid by the National Coal Develop- 
ment Corporation to them. Before taking 
up Miscellaneous Appeals Nos. 99 and 116 
of 1961, it will be convenient to dispose 
of Miscellaneous Appeal No. 115 of 1961 
and the cross-objection filed on benail or 
M/s. Kathara Coal Company Ltd. 

11 In regard to Miscellaneous Appeal 
No. 115 of 1961, it is apparent that the 
mere filing of a suit for specific perform- 
ance of contract and its pendency can- 
not clothe the appellant with any right to 
ask the Tribunal to stay the payment of 
the compensation money to the person or 
persons rightly entitled thereto and I am 
satisfied that there is no merit m this ap- 
peal which is accordingly dismissed. 

12 In regard to the cross-objection 
filed' on behalf of M/s. Kathara Coal Com- 
pany Ltd., it appears that the same is not 
at all maintainable. Except Section 20 of 
the Act there is no other Section under 
which a person aggrieved by any award 
of a Tribunal constituted under Section 
14 ( 2 ) of the Act, can come up to the tiign 
Court and Section 20 specifically provides 
for an appeal to the High Court by 
n°rson aggrieved by the award of such a 
Tribunal in other words, under the Act 
™ right to file a cross-objection appears 
to have been granted. There is no prow- 

. 1 • a r t analogous to those of 

8?dV V » M »« the Cod, of Civil 

Procedure. Right of cross-objection like 

a right of appeal is a creature of statute. 
Section 26 of the Act provides, that save 
as otherwise expressly provided in the 
Act no Civil Court shall have junsdic- 
tion in respect of any matter which the 
Central Government or the competent 
authority or any other person is empower- 


ed by or under the Act to determine. 
Now, under Section 14 of the Act, in- 
cases where the amount of any compen- 
sation payable under the Act is not fix- 
ed by agreement, the Central Govern- 
ment is under an obligation to constitute 
a Tribunal for the purpose of determin- 
ing the amount of compensation and' 
under sub-section (5) of Section 14, it is 
the Tribunal which is empowered to de- 
termine the amount of compensation as 
also to specify the person or persons to 
whom the compensation so determined is 
payable. The determination has been ex- 
pressly made appealable, but short of an 
appeal under and in accordance with Sec- 
tion 20 of the Act it cannot be canvassed 
in the Civil Court. The only manner in ; 
which that determination by the Tribunal, \ 
viz., its award can be subjected to a re- 
view is by appealing against the whole 
or part of it under Section 20. Cross-ob- 
jection is thus ruled out. In the present ' 
case it is also not possible to treat the ■ 
memorandum of cross-objection as a 
memorandum of appeal. Manifestly the 
cross-objection purports to have been 
filed under Rule 22 of Order 41 of the 1 
Code of Civil Procedure and has been so 1 
filed within one month of the date of the 
service of notice of Miscellaneous Appeal 
No. 116 of 1961 on M/s. Kathara Coal 
Company Ltd., one of the respondents in 
that appeal. The cross-objection not hav- 
ing been thus filed within thirty days of 
the award of the Tribunal does not ful- 
fil the requirements of Section 20 of the 
Act, and indeed no attempt was made 
on behalf of M/s. Kathara Coal Company 
Ltd., to get the cross-objection so treat- 
ed. It follows that the cross-objection 
must be dismissed, as not maintainable at 
all. 


13. Now as to Miscellaneous Appeal- 
No. 99 of 1961. it is admitted that the 
appellant M/s Bokaro and Ramgur Ltd. 
had taken an assignment of a prospecting 
licence under an indenture of transfer 
(Ext. C/3) on the 28th of February, 1908" 
from the original who had been granted a 
prospecting licence by the proprietor of " 
Ramgarh Estate. There is no dispute 
that the aforesaid prospecting licence was- 
in respect of all the lands and premises 
comprised in and commonly known as the - 
Bokaro and Ramgur Coal Fields and that 
the licence carried with it a right to- 
obtain mining leases. Thereafter, the ap- 
pellant in this appeal had obtained from 
the proprietor of Ramgarh Estate as many 
as twenty-three mining leases covering a- 
total area of nearly 50, 659 bighas. We 
are concerned with only four out of those 
twenty-three mining leases. The first of ' 
those four was a mining lease in respect 
of 3200 bighas (Ext. A-4/2), situate in five - 
villages and was dated the 21st of Nov- 
ember, 1946. The term of the lease was- 
999 years. The remaining three leases- 
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with which we are concerned were all 
<iated the 3rd of June, 1948 (Exts D-3/l.D~ 
3/2, and D-3/3) The mining rights under 
•the lease of the 21st of November, 1946 
was sub-leased to Kathara Coal Company 
Ltd on the 14th of December, 1946 (Ext 
T-l). and a premium of Rs 9 60,000 was 
.received by the appellant from the sub- 
lessee m respect of the sub-lease This 
was the position until the Bihar Land 
Reforms Act, 1950, came to be passed 
And as a result of the operation of that 
Act, certain consequences followed The 
first consequence was that the Estate of 
•the lessor, namely, that of the Raja of 
Ramgarh got vested in the State of Bihar 
The second consequence was that the ap- 
pellant became a statutory lessee under 
the State of Bihar by virtue of provisions 
of Section 10 of the said Bihar Land 
Reforms Act 1950 According to the case 
•of the appellant as originally put for- 
ward, one of the effects of the passing of 
the Bihar Land Reforms Act 1950 was that 
by virtue of the provisions of Sec- 
tion 10 of that Act the sub-lease 
in favour of M/s Kathara Coal Com- 
pany Ltd was wiped out. but 
this case was subsequently given up by 
them Indeed, the appellant m this appeal, 
namely. M/s Bokaro and Ramgur Ltd 
have not claimed before us that they 
should be given a share out of the com- 
pensation money which has been or might 
he allowed to M/s Kathara Coal Company 
Ltd They have claimed compensation m 
their own rights and it is this claim 
which is the subject-matter of this appeal 

14. Under the Notification of acqui- 
sition issued under Section 9 of the Act. 
the lands measuring 3233 29 bighas and 
Tight to mine and carry away mineral In 
lands measuring 1392-27 bighas were ac- 
quired It is, however, admitted that the 
3200 b’ghas covered by either the head- 
lease (Ext A-4/2) or the sub-lease (Ext. 
T-l) was made up of the whole of 1392 27 
bighas fully described in Block I Sche- 
dule B of the aforesaid Notification and 
■of only 1807 73 bighas out of 3283 29 
"bighas described in Plan A, Block II 
of Schedule A of the said Notifica- 
tion The Tribunal has. therefore, 
nghtly pointed out whereas only min- 
ting rights m respect of 1392 27 bighas 
had been acquired in 1807 73 bighas both 
the mining right as veil as the surface 
rights had been acquired It will be con- 
venient to deal with the claims arisin- 
out of the acquisition of mining rights 
•separated from the claims arising out of 
■the acquisition of the surface rights. The 
•question of right to compensation arising 
out of the acquisition of the balance of 
1475 36 bighas will also be dealt with 
separately 

15. It appears from the award under 
appeal -that before the Tribunal the ap- 
pellant’s claim to compensation was con- 
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sidered under two' heads (1) Compensa- 
tion for loss of future royalty and (2) 
compensation for expenditure incurred 
in obtaining the prospecting lease and in 
developing the area In regard to the 
claim under the first head, the Tribunal 
while holding that the appellant Com- 
pany by reason of the acquisition of the 
mining rights, in the aforesaid 3200 bighas 
as free from all encumbrances as provid- 
ed for in Section 10(1) of the Act had 
undoubtedly lost its right to receive 
royalties from the sub-lessee, has, how- 
ever, declined to allow any compensation 
on the ground that no such claim was ad- 
missible under Section 13 of the Act The 
claim under the second head has been 
rejected on the ground that there was 
no reliable evidence to show that the 
prospecting operations over the 3200 
bighas m question had been earned out 
by the appellant company at any time 
before the date of the lease in its favour 

16 Learned counsel who appeared in 
support of this appeal in substance reiter- 
ated the claims which had been made 
before the Tribunal According to him. 
the appellant should be allowed compen- 
sation under a third head as well, namelv. 
in respect of the expenditure incurred by 
it in obtaining the lease on the 21st of 
November, 1946 quanUfying the claim, 
it was argued that the appellant was at 
least entitled to a sum of Rs 6,87.793 of 
which the break up was as under 

(0 Rs 4,80,000/- as compensation for 
loss of future royalty 

(n) Rs 1,35,784/- as compensation for 
expenditure incurred by the appellant in 
obtaining the lease on the 21st of Novem- 
ber 1946, and, 

(m) Rs 72,009/- as compensation for 
♦he expenditure incurred in obtaining the 
prospecting licence, proportionate to 3200 
bighas 

17 In regard to the claim for compen- 
sation for loss of future royalty, it Was 
urged on behalf of the appellant that at 
the time of the acquisition, the appellant 
was to get Rs 10/- per bigha from the 
sub-lessees (vide Exts H-l, F-l and A/5) 
But out of this Rs 10/- the appellant had 
to pay Rs 5/- to its lessor, and therefore, 
the net loss of the appellant by reason of 
the acquisition came to Rs 5/- per bigha 
per year, and accordingly, Rs 16 000/- 
par year for 3200 bighas He sought to 
capitalise this amount by multiplving the 
same by thirty a period which according 
to him. was allowable under the Mineral 
Concession Rules The total sum claimed, 
therefore, came to Rs 4.80,000/- It was 
contended that there could be no doubt 
f hat by virtue of the operation of Section 
10 of the Bihar Land Reforms Act. thp 
appellant Company had come to acquire 
the status of a statutory lessee 
and its nghts to receive rovalty from the 
sub-lessees m that capacity could not be 
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gain. said. It was, however, no longer 
possible, it was contended, to go - on 
receiving the royalty reserved under the 
sub-lease because the mining rights which 
had been acquired and which on the date 
of acquisition lay with the sub-lessees had 
been so acquired free from all encum- 
brances, as provided for in Section 10(1) 
of the Act. The liability to pay royalty on 
the part of the sub-lessees was in the 
nature of an encumbrance and as the Act 
provides that the acquisition will be free 
from all encumbrances, the appellant’s 
right to receive royalty had been wholly 
destroyed. It was further urged that it 
could not have been the intention of the 
Legislature that no compensation was 
payable in respect of any loss or injury 
inflicted on any person by reason of the 
acquisition. On the other hand, it was con- 
tended on behalf of the Union of India 
that a right to receive royalty could not 
be described as a mining right and as 
under clause B of the Notification only 
mining rights had been acquired, the right 
to receive royalty could not be said to 
have got vested in the State. And, thus 
no question of payment of any compen- 
sation to the appellant under this, head 
could arise. It was pointed out that it was 
apparent that the appellant did not own 
the mining right acquired on the date of 
acquisition, and as such its claim was not 
covered by Section 13(2) of the Act and 
was, therefore, wholly inadmissible. M/s. 
Kathara Coal Company Ltd. which also 
figures as respondent in this appeal has 
not contested the claim of the appellant. 

18. I am of the opinion that the con- 
tention raised on behalf of the Union of 
In dia is sound and must he accepted. Sec- 
tion 13 of the Act deals with compensa- 
tion for (i) prospecting licences ceasing 
to have effect and (ii) compensation for 
the acquisition of rights under mining 
leases. We are not concerned with the for- 
mer, namely, compensation for prospect- 
ing licences ceasing to have effect. Under 
the Notification under Section 9 of the 
Act mining rights in some lands and lands 
in another block have been acquired. 
Sub-section (2) of Section 13 which deals 
with the compensation for acquisition of 
rights under a mining lease reads as 
under: 

"(2) Where the rights under a mining 
lease are acquired under this Act, there 
ghall be paid to the person interested 
compensation, the amount ox which, shall 
be a sum made up of the following items, 
namely: — 

(i) if the lease was granted after pro- 
specting operations had been carried out 
in respect of the land under prospecting 
licence, the sum of all items of reason- 
able and bona fide expenditure actually 
incurred with respect to the matters spe- 
cified in clauses (i), (ii) (iii) and (iv) of 
1969 Pat/16 YU G— 37 
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sub-section (1) before the date of the 
lease; 

Provided float where two or more leases 
had been granted in relation to any land 
covered previously by one prospecting 
licence,, only so much of the expenditure 
aforesaid as bears to the total expendi- 
ture the same proportion as the area 
under the mining lease in respect of 
which the rights have been acquired bears 
to the total area covered by the mining 
leases shall be payable under this clause; 

(ii) . any reasonable and bona fide ex- 
penditure of the nature referred to in 
clauses (i), (ii) and (iii) of sub-section (1) 
actually incurred in relation to the lease, 
together with the salami, if any, paid for; 
obtaining the lease: 

(iii) the expenditure, if any, incurred 
by way of payment of dead-rent or mini- 
mum royalty during any year or years 
when there was no production of coal; 

(iv) interest on any such expenditure 
referred to in clauses (i), (ii) and (iii) as 
has actually, been incurred during the 
period commencing from the date of the 
lease and ending with the year in which, 
the rights under the lease are acquired, 
interest being calculated in the following 
manner, that is to say — 

interest at the rate of five per centum 
per annum in respect of the expenditure 
incurred during each calendar year for 
the first five years commencing from the 
year in which such expenditure was in- 
curred plus interest at the rate of four 
per centum per annum in respect of each 
subsequent year after the expiration of 
the first five years and ending with the 
years in which the rights under the lease 
are acquired; 

Provided that the total sum pay- 
able under this clause shall not 
exceed one-half of the total amount 
referred to in clauses (ii) and (iii).” 

It is apparent that where rights under 
mining lease are acquired, the statute 
has laid down several items which can be 
taken into' consideration for arriving at 
the total compensation payable. It is also 
clear that the compensation payable is 
the sum total of the actual legitimate ex- 
penditure incurred by the lease holder 
plus a sum in the nature of interest. In 
Burrakur Coal Co., Ltd. v. Union of India, 
AIR 1961 SC 954, it was held that Section 
13 dealt with the whole subject of pay- 
ment of compensation to the owner or 
lessee of the mine for his entire interest 
in the land including the rights to mine- 
rals. It follows that the provisions of sec- 
tion 13 are exhaustive on the question of 
compensation. Under sub-section (5) of 
Section 14 the Tribunal constituted under 
sub-section (2) of that Section and thus, a 
creature of the Act is directed that in 
making the award, it shall have regard 
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to the circ ums tances of each case and to 
the foregoing provisions of the Act with 
respect to the manner in which the 
amount of compensation shall be deter- 
mined. "The foregoing provisions’ ob- 
viously referred to the provisions of Sec- 
tion 13 of the Act The appellant’s claim 
for compensation for loss of future royal- 
cannot be said to fall under any of 
e clauses under sub-section (2) of Sec- 
tion 13 of the Act and that appears to 
me to be the short answer to the main- 
tainability of the appellant’s cl a i m on 
account of any loss of future royalty. 

19. In regard to the claim for Ra. 
3,35,784/- as compensation for the ex- 
penditure Incurred by the appellant in 
obtaining the lease on the 21st of Novem- 
ber, 1946, it has been urged that this 
claim falls under Section 13(2)(U) and 
Was thu3 allowable. On reference to Ext. 
A-4/2. the indenture of lease in favour 
of the appellant It appears that the ap- 
pellant had actually incurred an expendi- 
ture of Ra 1,35,784 for obtaining the said 
lease, Ra 1,28,000/- having been paid by 
way of premium and Rs. 7784 /- having 
been spent on stamp and registration. The 
question, however. 13 whether it can be 
aaid that the said amount was incurred 
In relation to the lease under which the 
mining rights had been acquired. It may 
be that the rights and properties of the 
appellant under its lease dated the 21st 
of November. 1940 had not been destroy- 
ed by reason of the appellant having 
become a statutory lessee under Section 
10 of the Bihar Land Relouna Act, and. 
It may also be that giving of compensa- 
tion to the sub-lessee under any of the 
nib-clauses under sub-section (2) of Sec- 
tion 13 was no bar, on principles, to grant 
of compensation to the reversioner. But 
it appears to me that It will be straining 
the language of the relevant clause to 
hold that "the lease” as it finds mention 
In Section 13(2)(ii) of the Act refers to 
any other lease than the lease under 
which the mining rights were actually ac- 
quired. The entire object for enacting 
the Coal Bearing Areas (Acquisition and 
Development) Act. 1957 was to empower 
the Union Government to acquire coal 
bearing lands with a view to work those 
areas themselves or through their ap- 
pointed agents. It was. therefore, neces- 
sary to acquire the lessee’s rights to un- 
worked coal bearing areas on payment of 
reasonable compensation to' them and thus 
the Act provides for payment of compen- 
sation for the acquisition of the rights of 
mining lessees, and the compensation pay- 
able Is the actual legitimate expenditure 
incurred by the lease-holder. In the in- 
stant case, it Is not In dispute that the 
mining rights at the date of the acquisi- 
tion were in M/a Katfcara Coal Company 
Ltd. jmd not in their lessor's M/a. Bokaro 
and ~Ramgur lid. I am. therefore, of the 


opinion that the expenses incurred by 
the appellant in relation to his lease can- 
pot be equated with the expenses incur- 
red in relation to “the lease”, the rights 
under which were acquired. In this view 
of the matter, this particular claim as 
well cannot be sustained. 

20. In regard to the last Item of claim 
amounting to Rs. 72009/- I find myself 
In complete agreement with the Tribunal 
that there was no reliable evidence what- 
soever that any prospecting operations 
over the 3200 bighas In question had been 
earned out by the appellant company at 
any tune before the date of the lease In 
Its favour. If at all. this claim was sus- 
tainable only under Section 13(2) (i) read 
with Section 13(1) (i) of the Act But none 
of the four witnesses examined on behalf 
of the appellant before the Tribunal hava 
succeeded in establishing that any pro- 
specting operations had been carried out 
and thus the condition on which this 
claim could be allowed cannot be said to 
have been made out namely. It has not 
been established that the lease in favour 
of the appellant had been granted after 
prospecting operations had been carried 
out by them in respect of the land under 
the prospecting licence or In respect of 
the land covered by their lease. This 
claim as well, therefore; fails. 

20- A. The appellant company can have 
no claim for compensation In respect of 
the acquisition of the surface right in 
1807 73 bighas. Proving of ownership or 
interest in a mine under any parcel of 
land does not raise any presumption or 
afford any evidence regarding ownership 
of the surface. In the instant case. It ap- 
pears from the terms of the head-leass 
(Ext. A-4/2) that what was demised wal 
the Underground coal mining rights In 
3200 bighas situate In five villages, tha 
rights In the surface being retained in tha 
lessor. This Is apparent from the recitals 
and the covenants Included in the said 
Indenture of lease. It follows that for the 
acquisition of the surface rights which by 
virtue of the provisions of the Land 
Reforms Act must be taken to have vest- 
ed in the State of Bihar, no cairn was 
sustainable at the instance of the appel- 
lant 

_ ZL In regard to 1475 58 bighas cd 
lands which have been also acquired 
under the relevant Notification, the Tri- 
bunal has held in the first place that tha 
reference was confined to the mining 
rights in 3200 bighas only and in the 
second place it has found that there was 
no evidence on the record on which tha 
market value of the eald lands could be 
determined. In regard to the first find- 
ing, the crucial document was the refer- 
ence petition. While mentioning the parti- 
culars of the reference, the entire land 
covered under the Notification issued 
under Section. 9 of the Act has been men- 
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Honed, under the heads date and num- 
ber of the Notification and of the declara- 
tion and situation of the land. It may be 
mentioned that possession of the lands 
acquired along with the mining rights 
had already been taken under S, 12 of the 
Act on die 6th of December, 1957. In the 
Circumstances, it is difficult to read the 
preference as being confined to the mining 
tights in 3200 bighas only. It must, there- 
fore, be held that the reference was also 
In respect of the aforesaid 1475.56 bighas 
of lands as welL As the Tribunal has not 
determined its market value, it would 
have been necessary to re m a n d the case 
for that purpose. But in view of the fact 
Shat the appellant Company has not been 
able to show that any portion of the said 
area was covered by any of its leases. 
Viz., Exts. D-3/2, D-3/1, and D-3/3, it 

cannot be said that they had any interest 
In those lands, and, as such, no useful 
purpose will he . served by remanding 
the case for the purpose of ascer- 
taining the market value. Some at- 
tempt was made to iden t i f y a por- 
Hon of the lands covered under Ext. 
D-3/1 and Ext D-3/2 with a portion of 
the aforesaid area but it was not success- 
ful Indeed, before the Tribunal as men- 
tioned in paragraph 70 of the award it 
was accepted on behalf of the appellant 
that the aforesaid land could not be said 
to be connected with the lands covered 
by the above mentioned leases. 

22. Miscellaneous Appeal No. 99 of 
0L961 is thus disposed of. 


23. In regard to Miscellaneous Appeal 
No. 116 of 1961, a preliminary objection 
was raised on behalf, of s. Kathara 
Coal Company Ltd. to the effect that the 
appeal having been filed on the 14th of 
April 1961 which was more than 30 days 
from the date of the award dated 12-3- 
5961, was barred by limitation. It, how- 
ever, appears that if the time requisite 
for obtaining the copy of the award under 
appeal is allowed, the appeal was well 
within time. In my opinion, the case is 
covered by sub-section (4) of Section 12 
of the Limitation Act, and the appeal can- 
not be said to be barred by limitation. 
None of the three cases on which. reli- 
ance was placed on behalf of M/s. 
Kathara Coal Company Ltd. is relevant 
on the issue. In (1898) ILR 22 Bom 802 
(FB), Nilkanth Ganesh v. Collector of 
'Thnna all that whs held was that the 
Land Acquisition Act (10 of 1877) did not 
provide for or contemplate an award for 
compensation being enforced against the 
Collector by execution proceeding. In 
fl911) ILR 35 Bom 146, Laddha Ibrahim 
and Co. v. Assistant Collector, Poona, it 
was held that award under the Land Ac- 
quisition Act (I of 1894) was not a deciree 
or order capable ox' execution under the 
Code of Civil Procedure. In (1912) 39 Ind 
App 197 (PC). Rangoon Botatoung Co. v. 


Collector, Rangoon, the point decided 
was that no appeal lay to the Judicial 
Committee from the High Court disposing 
of an appeal from an award, as the Land 
Acquisition Act. 1894 had not expressly 
provided for any such appeal All that 
may _ be said to follow from the above 
decisions is that an award is not enforce- 
able per se, at least not through execution 
proceedings. But there is no reason why 
it cannot be treated as an "order”. En- 
forceability is by no means a necessary 
quality of an "order”. It is true that the 
Code of Civil Procedure contemplates of 
order capable of execution, but at the 
same time there may be orders which are 
not capable of execution. Under Section 
2 clause (14) of the Code of Civil Proce- 
dure,_ an "order” means the formal ex- 
pression of any decision which was not 
a decree. I can see no reason why an 
award cannot be taken to be the formal 
expression of the decision of the arbi- 
trator. The essential attribute of a deci- 
sion is that it formally decides controver- 
sies between the parties. In this view of 
the matter. I am of the opinion, that 
under sub-section (3) of Section 12 of the 
Limitation Act the time requisite for ob- 
taining a copy of the reasons given by the 
arbitrator for his award should be ex- 
cluded in computing the period of limi- 
tation. There is good authority in support 
of the proposition (vide the case Nagendra 
Nath Dey v. Sureshchandra Dey, AIR 
1932 PC 165) that any application by a 
party to an appellate court asking it to 
set aside or revise a decision of a sub- 
ordinate Court is an appeal in the ordi- 
nary acceptation of that term. On this 
view, the present appeal by the Union of 
India can be treated as an application to 
set aside or modify an award and thus 
time requisite for obtaining a copy of 
the award shall be excluded as provided 
for in sub-section (4) of Section 12 of the 
Limitation Act. The pre l i m i na ry objec- 
tion thus fails. 

24. In Miscellaneous Appeal No. 116 
of 1961, the Union of India disputes the 
quantum of compensation which has been 
allowed to M/s. Kathara Coal Company 
Ltd. 

25. The first question which was rais- 
ed on behalf of the Union of India turns 
on a construction of sub-section (2) of 
Section 13 of the Act. It was urged that 
the sub-lease which had been granted to 
M/s. Kathara Coal Company Ltd. was not 
subsisting on the date of the acquisition, 
what in fact was subsisting was a lease 
deemed to have been granted to them 
under Section 10 of the Bihar Land 
Reforms Act with effect from the date of 
vesting, namely, the 3rd of November. 
1951. It was urged that compensation to 
M/s. Kathara Coal Company Ltd. could 
have been awarded only with reference to 
that statutory lease and not with refer* 
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subsist by virtue of the operation of Sec- 
tion 10 of the Bihar Land Reforms Act 
It was, however, conceded on behalf of 
the Union of India that even if this con- 
tention of theirs found favour with the 
Court, they were not going to withdraw 
the amount of compensation which they 
had already deposited to the credit of M/s. 
Kathara Coal Company Ltd And in that 
case it would be unnecessary to go into 
the details of the several items for which 
compensation had been allowed to them. 

It was clearly stated on their behalf that 
it was only when this above contention 
failed that It would be necessary to go 
into the details of the different items. The 
soundness of this contention was strenu- 
ously combated on behalf of M/s Kathara 
Coal Company Ltd. It was submitted on 
their behalf that on principle as also on 
the language of sub-section (2) of Sec- 
tion 13 of the Act, it was quite dear that 
the words "rights under a mining lease" 
as occurring in the opening sentence of 
sub-s (2)ofS 13 were descriptive of the 
property acquired and not of any parti- 
cular lease that might be in operation at 
the time of acquisition. It was also urged 
that under Section 10 of the Bihar Land 
Reforms Act, the Interest of the sub- 
lessees was not at all touched and thus 
the sub-lease subsisted as before. Very 
elaborate arguments were advanced on 
behalf of both sides on this question. Two 
things, in my opinion, clearly stand out 
(1) that the sub-lessee did not get any 
new sub-lease under Section 10. his lease 
subsisted by virtue of the statutory grant 
In favour of his lessor under Section 10 
of the Bihar Land Reforms Act, and (2) 
that sub-section (2) of Section 13 on a 
proper construction was not intended to 
cover only statutory leases as are contem- 
plated under Sections 9 and 10 of the 
Bihar Land Reforms Act. This question, 
in my opinion was more relevant for con- 
sideration in the appeal by M/s Bokaro 
and Ramgur Ltd. but as that appeal 
could be disposed of on rather compara- 
tively simpler points, I have not discuss- 
ed this point In that appeal. So far as 
the position of the sub-lessees Is concern- 
ed in whom the mining rights were vested 
at the time of the acquisition I have, no 
doubt, that their Interest was not at all 
touched by Section 10 of the Bihar Land 
Reforms Act Sub-section (1] of Section 
10 of the Bihar Land Reforms Act inter- 
alia provides that — 

where Immediately before 
the date of vesting of the estate or tenure 
there Is a subsisting lease of mines or 
minerals comprised in the estate or tenure 
or any part thereof, the whole or that 
tart of the estate or tenure comprised 
in such lease shall, with effect from the 
date of vesting, be deemed to have been 
leased by the State Government to the 


remainder of the terms of that lease, and 
such holder shall be entitled to retain 
possession of the lease-hold property.” 

It is true that under Section 2(1) of the 
Bihar Land Reforms Act "lease”, in rela- 
tion to mines and minerals, includes a 
sub-lease and a lessee Includes a sub- 
lessee, The true meaning and import of 
sub-section (1) of Section 10 of the Bihar 
Land Reforms Act, as quoted above, is, 
however, apparent when reference Is 
made to sub-section (3) of Section 10. 
That sub-section provides that — • 

"The holder of any such lease of mines 
and minerals as is referred to in sub-sec- 
tion (1) shall not be entitled to claim any 
damages from the outgoing proprietor or 
tenure-holder on the ground that the 
terms of the lease executed by such pro- 
prietor or tenure holder In respect of the 
said mines and minerals have become in- 
capable of fulfilment by the operation of 
this Act’* '1 

It will be apparent If sub-section (1) 
and sub-section (3) are read together then 
Section 10 speaks of su bsisting lease 
from the outgomg proprietor or tenure- 
holder, otherwise there was no reason to 
provide for protecting the outgoing pro- 
prietor or tenure-holder against claims 
for damages by their erstwhile lessees on 
the ground that the terms of the lease 
executed by such proprietor or tenure- 
holder had become incapable of fulfilment 
by operation of the Act. This construc- 
tion is in consonance with the well re- 
cognised object of the Bihar Land Reforms 
Art. This question can be looked at from 
another angle as well. If Section 10 of the 
Bihar Land Reforms Act contemplates 
both a lease as well as a sub-lease by the 
State in favour of the lessor as well as 
the sub-lessee, the position would be 
mutually destructive. The State cannot bo 
the lessor vis-a-vis the lessee as well as 
the sub-lessee at the same time The 
State having come in the position of the 
outgoing proprietor or the tenure- 
holder will undoubtedly be the lessor 
of the erstwhile lessee and In case 
both the sub-lessee as well as the lessee 
are deemed to have obtained a statutory 
lease from the State, the position will be 
already anomalous by bringing Into exist- 
ence two lessees in respect of the same 
lease-hold estate. Such an anomalous 
position could not have been contemplat- 
ed by the Legislature. Indeed, the terms 
of Section 10A of the Bihar Land 
Reforms Act as inserted In the said Act 
by the Bihar Land Reforms (Amendment) 
Act. 1964 clearly show that the operation 
of Section 10 had not been wiped out fcy 
the sub-leases. Under Section 10A the sub- 
lessees have now been brought as lessees 
directly under the State This could be 
possible only if their original sub-leases 
were subsisting. It follows, therefore, that 
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the sub-lease which had been granted by 
M/s. Bokaro and Ramgur Company Ltd. 
to M/s. Kathara Coal Company Ltd. had 
not been wiped oft and had not been sub- 
stituted by a new lease by virtue of 
Section 10 of the Bihar Land Reforms 
Act. The decision of the Supreme Court, 
namely, in Bihar Mines Ltd. v. Union of 
India, AIR 1967 SC 887 holding that the 
effect of Section 10 of the Bihar Land 
Reforms Act was that a new statutory 
lease came into existence on the date 
when the estate vested in Government 
is thus of no relevance. Further it ap- 
pears to me that while on the one hand 
the principle underlying the mode of 
computation of compensation as laid 
down in Sec. 13 of the Act was to liber- 
ate the power of eminent domain, from 
the limitations of the Land Acquisition 
Act and of the Land Acquisition (Mines) 
Act and thus from the obligation of pay- 
ment of the market value or the just 
equivalent of the surface and the mineral 
underlying the same, on the other hand, 
it quite dearly provides for compensa- 
tion in respect of the investment made 
bv the lessee or sub-lessee concerned, for 
acquiring the lease-hold properties to the 
extent of expenses incurred out of the 
pocket and for some interest thereon. In 
other words, Section 13 of the Act on its 
very terms appears to lay down the for 
S for dotaroinfal! *0 of 

compensation payable to the lessee 
to the extent each one of tnem 
might have invested over the lease-hold 
regardless of the date of the lease, pro- 
videdth? expenses had a bearing or were 
related to the activities necessary for 
secS tiie lease and for develop^ the 
property. The Act has provided for 
?aymS for all the advantages winch toe 
state secures by the acquisition. That tne 

for instance, dause (ii) of sub-section (2) 
of Section 13 were intended to, cover sta- 
tutory leases under section 10 . 

whea It 

i 

Chanter IV of the Mineral Concession 
iSS 1949. The total amount of money 
required to be paid by a prospective les- 
see under toe Mineral Concession Rdes 
was only about two thousand rupees. But 
we find that it is not so. In clause to) of 


sub-s. (2) of S. 13 not only has the Parlia- 
ment provided for various items of ex- 
penditure of the nature referred to in 
clauses (i), (ii) and (Hi) of sub-section (1) 
of Section 13 which expenses would be 
practically unknown to the statutory 
lease, it has further provided for compen- 
sating the lessee or toe sub-lessee, as toe 
case may be, for the salami paid for ob- 
taining the lease. It is well known that 
no salami is payable for a statutory lease. 
Indeed, a statutory lease comes into exist- 
ence by a legal fiction. Thus we find that 
there are intrinsic materials in the sec- 
tion itself which go to indicate that toe 
words "rights under a mining lease” as 
occurring in sub-section (2) of Section 13 
were really descriptive of the property 
acquired, regardless of the lease under 
which the property might have come into 
existence. Thus regarded, there is clearly 
no substance in toe contention that it is 
only a statutory lease which had come into 
existence under Section 10 of toe Bihar 
Land Reforms Act, at least so far as 
Bihar was concerned, that were contem- 
plated by Section 13(2) of the Act. In any 
case, I have held above that no statutory 
lease can be said to have come into exist- 
ence in respect of the sub-lessees, namely 
M/s. Kathara Coal Company Ltd. This 
contention, therefore, fails. 


26. Coming to toe details of toe items 
in respect of which compensation has 
been allowed to M/s. Kathara Coal Com- 
pany Ltd., toe only item which was 
seriously contested relates to compensa- 
tion under toe head of minimum royalty 
It was urged that in no case compensation 
under that head could exceed Rs. 5/- per 
bigha per year. The Tribunal has allow- 
ed claim for minimum royalty at the rate 
of Rs. 7/8/- per bigha upto June, 1957 
and at toe rate of Rs. 10/- per bigha for 
toe period from 1-7-1957 to 23-11-1957, 
toe date of toe acquisition. In respect of 
toe period upto 31-1-1955, however, as the 
Union Government had themselves allow- 
ed royalty at toe rate of Rs. 5/- till that 
date, the Tribunal has only allowed the 
difference between toe royalty at the 
rate of Rs. 7/8- and Rs. 5/- upto 
January, 1955 and Rs. 7/8/- there-* 
after until toe 30 to of June, 1957. If 
will be noticed that toe correctness of toe 
figures of toe expenditure as claimed 
under different heads has not been disput- 
ed The cash book and other account 
papers like the journal, ledger and vou- 
chers have all been accepted. In regard 
to allowing minimum royalty at toe rate 
of Rs. 7/8/- per bigha per year, it would 
be found that toe Tribunal had granted 
at that rate on toe basis of actual pay- 
ment made by "Nils* Kathara Coal Co. 
Ltd. to their lessors. This payment was 
made on the basis of a bona fide settlement 
between M/s. Kathara Coal Company Ltd. 
and M/a Bokaro and Ramgur Company 
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Ltd. The settlement had been arrived at 
In course of a dispute about the correct 
Interpretation of the term relating to pay- 
ment of royalty in the deed of sub-lease 
6nd it appeared as pointed out above that 
M/s Kathara Coal Company Ltd. had 
made actual payment at the rate of Rs. 7/ 
8/- per bigha, in pursu ance of the said 
settlement upto June, 1957. There was 
nothin g to show that the settlement was 
not bona fide. The settlement however, 
was for a period ending with June. 1957. 
The liability to pay minimum royalty after 
June, 1957, namely. 1-7-1957 to 23-11-1957, 
the date on which the acquisition was 
ma de was clearly governed by the con- 
tract embodied in that behalf in the deed 
of the sub-lease and. in fact during the 
period from 1-7-1957 to 23-11-1957 pay- 
ment had been made at Rs. 10/- per bigha 
per year. In the circumstances. I can see 
no justification to Interfere with the 
award of the Tribunal in regard to the 
compensation allowed to M/s. Kathara Coal 
Company Ltd. by way of reimbursing 
them for the payments by them of mini- 
mum royalty. In regard to the direc- 
tions of the Tribunal for payment of in- 
terest at the rate of 5% per annum on 
the excess amount determined from the 
date on which it became payable, that is, 
the date of acquisition to the date of pay- 
ment. as well. I can see no reason to 
Interfere with the discretion exercised in 
that behalf. The Tribunal has referred to 
the letters exchanged between N. C. T). 
C, and M/s. Kathara Coal Company Ltd. 
showing the latter pressing for payment 
and the former delaying the same on one 
pretext or another. It has also pointed 
out that though the properties were ac- 
quired cm 23-11-1957 and almost simul- 
taneously dispute had arisen between the 
various claimants, the reference was 
abnormally delayed till the 25th of May, 
1859. In the circumstances, it cannot be 
raid that the Tribunal has exercised its 
discretion arbitrarily in regard to the 
directions for payment of Interest on the 
excess amount 

27. No other print was urged on be- 
half of the Union of Tnrifn in Miscel- 
laneous Appeal No. 116 of 196L 

28. It follows from what has been dis- 
cussed above that all the three appeals as 
also the cross-objection preferred by 
M/s. Kathara Coal Company Ltd. must 
be dismissed. In the result, the appeals 
fail and are dismissed. In the circumstan- 
ces and on the facts of this case, there 
will be no order as to costs In any of the 
app e als. 

23. K. B. N. SINGH. J. : — I agree. 
MBR/D.V.C, App eal* 
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Messrs. All India General Transport 
Corporation. Petitioner v. Shri Raghunath 
Sahay and another. Opposite Parties. 

Civil Revn. No. 1301 of 1067, D /- 10-5- 
1968, against decision of the Dist. J« 
Purnea. D/- 25-8-1967. 

Civil P. C. (1908), Or. 29, R. 2(b), Or. 5, 
Br. 10 and 20(A) and Or.9,E. 13— Service 
of summons on a company — • Word ‘Cor- 
poration’ in Or. 29, R. 2(b) — Meaning of 
— Application u nder Or. 9, IL 13 — Court 
not bound to find actual date of know- 
ledge — (Companies Act (1956), S. 34 — 
Company registered under the Act, held, 
a Corporation within meaning of Or. 29. 
R. 2(b) of Civil P. C) 

In a suit filed against an incorporated 
company to recover a certain amount, 
summons was first tendered to an em- 
ployee of the company who refused, 
whereupon the bailiff affixed the same In 
the office of the company. The court also 
directed service by post, which, was re- 
turned unserved. The court passed an ex 
parte decree on 19-5-1065. The defendant 
company applied under Or. 9. R. 13 to 
set aside the decree alleging that no 
summons was served on it and that it had 
“me to know of the decree only recently. 
The application was dismissed on the 
ground that the same was not filed within 
30 days from the date of service of sum- 
mons under Or. 29. R 2(b) of the Code. 
In a revision against the order, the Peti- 
tioner contended that service under Or. 

29. R. 2(b) could not be effected on the 
defendant. It being a company and not a 
corporation; secondly, that the court hav- 
ing ordered service by post under Or. 5, 
R 20(A) it must have awaited the return 
before passing the decree; and thirdly, 
tiiat in any event the Court should have 
found as to when the defendant got know- 
ledge of the ex parte decree. 

Held, (1) that the word 'Corporation’ 
has been used In Civil P. C. with refer- 
ence to S. 34 of the Companies Act and 
hence service of summons In accordance 
with Or. 29. R. 2(b) could be effected on 
the defendant company, and that the pro- 
vision under the proviso to Or. 5, R. 10 
being permissive, the Court need not 
wait for the service of summons by regis- 
tered post (Para 5) 

(2) that Or. 5. R. 20(A) was not appli- 
cable to the care and the order for service 
of summons by post was under Or. 5, 
R. 10, which was another mode of service 
prescribed In that order; (Paras 5 & 6J 

and (3) that the court was not bound to 
find out the actual date when the defen- 
dant came to know of the pasting of the 
ex parte decree. AIR 1822 Pat 376. List 
AIR 1960 Andh Fra 383, FoIL CPara 71 
RL/BM/D664/63 
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deterred; Chronological Paras 
(1960) AIR 1960 Andh Pra 383 
(V 47) = (1959) 2 Andh WR 369, 
bn Lakshmi Srinivasa Oil & Rice 
Mills v. P. Veeranjaneyulu 
fl922) AIR 1922 Pat 376 (V 9)=; 

ILR 1 Pat 48, Mahabir Prasad 
Bhagat v. Balkishun Das 
(1887) 36 Ch. D 674, Baroness Wen' 
lock v. River Dee Company 
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Jagdish Pandey and Kali Path air, for 
Petitioner. 

ORDER This application Is directed 
against an order passed by Sri S. C, 
Cbakravarty, District Judge, Pumea In 
Miscellaneous Appeal No. 78 of 1966 con- 
firming an order dated the 25th June, 
1966 passed by the Munsif. Natihar in 
Miscellaneous Case no. 108 of 1965 refus- 
ing to set aside the decree obtained by 
opposite party no. 1, 

2. The plaintiff-opposite party no. £ 
filed a Money Suit No. 310 of 1964 for 
realisation of Rs. 3404.68 Paise for non- 
delivery of a consignment booked from 
Bombay to Katihar. The petitioner 'was 
defendant no. 1 and opposite party no. 2 
was defendant no. 2 In the Court below. 
The suit was decreed ex parte against the 
petitioner which is a Company having its 
Head Office at 134/4 Mahatma Gandhi 
Road, Calcutta carrying on transport busi- 
ness all over India. The ex parte decree 
was passed on the 19th May 1965. The 
petitioner filed an application under 
Order EX, Rule 13 of the Code of Civil 
Procedure for setting aside the said de- 
cree, The case of the petitioner is that 
no summons has been duly served and the 
petitioner got the knowledge of the suit 
only on the 20th July. 1965 when the 
Director of the petitioner gave telephonic 
information. Thereupon, the petitioner 
Instructed its Advocate at Patna to do 
necessary pairvi In the suit, and there- 
after an application for setting aside the 
ex parte decree was filed on the 16th 
August, 1965. 

Both the courts below have concur- 
rently found that the summons had been 
duly served in accordance with the provi- 
sions of Order 29, Rule 2(b) of the Code 
of Civil Procedure, and the application 
having not been filed within thirty days 
from the 19th May, 1965, it was barred 
by time. Defendant no. 2 has not appear- 
ed at any stage of the suit or the appli- 
cation. Plaintiff, opposite party no. 1 has 
not appeared in this Court to contest the 
application of the petitioner. 

3. The suit was instituted on the 3rd 
August, 1964. The Order dated the 21st 
September, 1964 shows that summons 
was served on defendant no. 2, but it was 
not issued against defendant no. 1 as con- 
veyance charge was not filed. Later on, 
the summons on defendant no. 1 was issu- 
ed, but it returned unserved. The plain- 
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Party a * ail1 m&d requisites 
end fresh summons was issued, and as 

1116 ord er dated 22nd March, 
3965 the summons was duly served By 
the same order the learned Munsif direct- 
6a the plaintiff to file card. Registered 
post card was served oa StaffS ? f 
l ? Ut .£ r ^™ d unserved on defendant no! 

£%***£““*■ The witnesses examin- 
ed on behalf of the petitioner have denied 
the service of notice. 

behalf of the plain - 
tan, is the bailiff of the Small Cl an«s 
Court. Calcutta. He stated that he served 
S e , s yf' Lm ?? s the petitioner at 134/4 
Gand Ju Road. Calcutta. At first 
of the Petitioner and 
requcsted him to take the summons, and 

aff^ed the summons in 
the office of the petitioner, and wrote out 
the service report (Exhibit A). In this 
situation, tlie courts below have come to 
the conclusion that the summons on the 
w hich 13 a corporation, had 
duly served On the question of 
limitation the courts below disbelieved the 

th* 1 o/uk '" t 5 f 350 tflat R K°t knowledge on 
the 20th July. 1965 as stated In the peti- 
tion. In view of the findings on both the 
points; the Courts below have dismissed 
the application of the petitioner. The peti- 
tioner has. therefore, filed this petition in 

t U i £ und ? r Section 115 of the Code 
of Civil Procedure. 

4. Mr. Jagdish Pandey. learned coun- 
sel appearing, for the petitioner submitted 
provisions of Order 29. Rule 2(b) 
of the Code of Civil Procedure do apply 
only to corporations and not to the Com- 
piles md hence, there was no due ser- 
vice of summons on the petitioners 
becondly, he submitted that even if the 
case made out in the petition that the 
, £ Qt knowledge on the 20th 
July, 1965 he false, it was the duty of the 
court to find out the actual date on which 
the petitioner got the knowledge and in 
9? 5e , it was found that the petitioner got 
the knowledge within 30 days of the ex 
parte decree, the application should have 
been allowed. 

Thirdly he submitted that the summons 
cannot be taken to have been served 
tmder the provisions of O.5.R.10 of the 
Code of Civil Procedure. He relied on an 
English case. Baroness Wenlock v River 
Dee Company. (1887) 36 Ch. D 674 for the 
proposition of law that the Corporation 
is created by the Act of the Parliament 
and the Companies are not the corpora- 
tion. Order 29. R. 2 of the Code of Civil 
Procedure Is as follows: — 

"Subject to any statutory provision 
regulating service of process, where the 
suit is a ga i ns t a corporation, the sum- 
mons may be served — 

(a) on the Secretary, or on any director, 
or other principal officer of the corpora- 
tion, or 


mandatory. When the Court finds that! 
summons has been duly served it was not 
essential to wait for service of summons) 
by registered post. 

7. Another point Involved in the case 
Is the question of limitation. Both the 
Courts below have found that the date of 
knowledge given by the petitioner in 
paragraph no 7 of the application as the 
20th July, 1965 was wrong and could 
not be acted upon. The Courts below have 
considered the evidence of both the 
parties in detail and have held as stated 
above. In my judgment It is not necessary 
for the courts to find out the actual date 
of the knowledge of the petitioner when 
they find, as a fact, that the date of 
knowledge asserted by the petitioner is 
wrong In this view of the matter, I must 
hold that the application was barred by 
time and the finding of the court below 
is not vitiated. 

8, For the aforesaid reasons, I am of 
the view that interference is not called 
for. Therefore, the petition is dismissed, 
but without costs, 

TVN/D.V.C. Petition dismissed. 
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(b) by leaving it or sendi n g it by post 
addressed to the Corporation at the regis- 
tered office, or if there is no registered 
office then at the place where the Cor- 
poration carries on business.” 

5. The word 'Corporation’ has been 
used In the Code of Civil Procedure with 
reference to section 34 of the Indian 
Companies Act Under that section when 
a company is registered, the Registrar of 
Companies certifies under his hand the 
fact of such registration. The effect of 
Incorporation is that the company be- 
comes a body corporate having perpetual 
succession and a common seaL It also 
refers to corporations established by the 
Act of Parliament This is obvious because 
Order 29 of the Code of Civil Procedure 
refers to corporations while Order 30 of 
the Code of Civil Procedure refers to 
firms and there is no specific provision for 
the companies registered under the India n 
Companies Act. 

It is not disputed that the petitioner is 
a company incorporated under the Indian 
[Companies Act having its registered 
Office at 134/4 Mahatma Gandhi Road 
[and the summons had been affixed at the 
office of the petitioner Therefore, the 
Courts below have not committed any 
error in holding that the service of sum- 
lmons had been duly effected on the peti- 
tioner The contention of Mr Pandey that 
the court ordered that sumrnons.be serv- 
ed by registered post under the provi- 
sions of Order 5. Rule 20(A) of the Code 
of Civil Procedure, amounts to a finding 
by the court that there was no service of 
summons on the defendant Order 5, 

Rule 20(A) of the Code of Civil Procedure 
is not applicable in this case. It only ap- 
plies when summons is returned unserved. 

The order of the learned Munsif for ser- 
vice of summons by registered post was 
under the provisions of Order 5, Rule 10 
ol the Code ol Civil Procedure (Patna 
I amendment). It was in addition to the 
mode of service laid down in the order. 

The facts of the case of Mahabir 
Prasad Bhagat v. BaUdshtm Das, AIR 
1922 Pat 376 relied on by Mr. Pandey 
are entirely different In that case the 
scope of Order 5 Rule 13 and Order 30 
Rule 3 has been considered and there 
Is no discussion of Order 5. Rule 29, 
of the Civil P. G. The case of Sri 
Lakshml Srinivasa Oil and Rice Mills v. 

Veeranjaneyulu, AIR 1960 Andh Pra 
333 has correctly said that the calling 
In aid of Order 5 Rule 20 (A) of ser- 
vice by post is conditioned upon the 
contingency arising 'when summons is 
registered unserved.’ 

6 In Order 5. Rule 10, of the Civil 
P, C a proviso has been added, which 
permits the court to send the summons to 
the defendant by post in addition to the 
mode of service laid down in the rule. 

This provision is permissive and not 
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U. N. SINHA, J. 

Heavy Engineering Corporation Ltd., 
Petitioner v. K. S ingh & Co, Opposite 
Party. 

„ Civil Revn. No. 1351 of 1967, D /- 11-7- 
1968, against order of Special Sub J„ 
Ranchi, D/- 8-9-1967. 

Civil P. C. (1908), S. 115 — Arbitration 
Act (1940), Ss. 8(2) and 20 — Appointment 
of arbitrator by Court in pending suit 
■ — Court bound to appoint two arbitra- 
tors K agreement so requires it — Order 
appointing one arbitrator under miscon- 
ception — Appbcation for appointment of 
two arbitrators by Defendant in accord- 
ance with agreement rejected by trial 
Court — Revision — High Court set aside 
order of appointment as not being in ac- 
cordance with law. 

In a suit valued at Rs. 3 lacs the plain- 
tiff filed an appbcation under Ss. 8 and 20, 
Arbitration Act praying that the defen- 
dant may be called upon to file an arbi- 
tration agreement In his possession and 
for referring the dispute to arbitrator to 
be appointed by Court The defendant 
stated that it had no objection to the ap- 
pointment of arbitrators In accordance 
with the terms of the agreement Accor- 
ding to the relevant clause of the agree- 
ment a claim of the value above Rs. 
60, COO had to be decided by two arbitra- 
tors but the Court under some misappre- 
hension and without applying its mind to 
the facts and circumstances of the case 

JL/JL/E589/68 
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and to the law on the subject appoint- 
ed one arbitrator and referred the dis- 
pute to him for his decision. The defen- 
dant then applied to the Court for ap- 
pointment of another arbitrator in accord- 
ance with the terms of agreement but 
the Court rejected It. Pending revision 
against this latter order the defendant 
had also filed a revision against the. order 
appointing one arbitrator along with an 
application for condonation of delay 
under S. 5 limitation Act but the High 
Court had rejected it. 

Held (1) that the Court was bound to 
appoint under S. 8(2), Arbitration Act, 
two arbitrators as required by the arbi- 
tration agreement and should have with- 
drawn Its earlier order appointing only 
one arbitrator under some misconception. 

(Para 2) 

(2) that the fact that the High Court had 

rejected an application under S. 5 Limi- 
tation Act for condonation of delay in 
applying for revision against the order 
appointing a single arbitrator was not an 
affirmation of that order and was not a 
bar to entertain revision against order 
rejecting defendant’s application to ap- 
point two arbitrators. . (Para 3) 

(3) that the order not being m accord- 
ance with law should be set aside. (Court 
directed to reappoint arbitrators in ac- 
cordance with the agreement). (Para 4) 


Rai Parasnath and Kumar Bahadur, for 
Petitioner; Lai Narain Sinha (Advocate 
General) and Pradyumna Naram brngn, 
for Opposite Party. 

ORDER : — This application has been 
filed by the defendant of Title Suit No. 
116 of 1965, arising out of a petition filed 
by the opposite party in the Court of the 
Special Subordinate Judge, Ranchi, under 
Sections 8 and 20 of the Arbitration Act, 
1940. The case was valued at Rs. 3,07,193. 
75 Faise and the plaintiff's prayer was 
that the defendant may be called upon to 
file an agreement between the parties, 
which was in the defendant’s custody, 
and for referring the dispute to arbitra- 
tor to be appointed by the Court. In 
reply to this petition, the defendant filed 
a petition on the 17th January, 1966, stat- 
ing that it had no objection to the ap- 
pointment of arbitrators in accordance 
with the terms of the arbitration agree- 
ment. Ultimately, by order passed on the 
10th February, 1966, the Court appointed 
Sri Atmanand Singh, Chief Inspector of 
Factories as the arbitrator, taking the 
name from a list of names submitted by 
the plaintiff. After the arbitration matter 
had been sent to the appointed arbitrator, 
the petitioner filed an application before 
the Court below on the 3rd January, 
1Q67 d ravin 2 that another arbitrator and 
an umpire may also be appointed, in view 
of clause 79 (4) (b) of the genial condi- 
tions of the contract between the parties. 
That is to say, the defendant now wants 


that instead of one arbitrator, the dispute 
should be decided by two arbitrators and 
an umpire, because the plaintiff’s case 
Was above the value of Rs. 50,000. The 
relevant clauses of the arbitration agree- 
ment between the parties are clauses 79 
(4) (a) and 79 (4)(b), which are quoted 
below: — 

Clause 79 (4) (a). — "Matters in question, 
dispute or difference to be submitted to 
arbitration as aforesaid shall be referred 
for decision to, 

(i) a sole arbitrator who shall he the 
Chairman or any officer of the employer 
nominated by him in that behalf in cases 
in which the claim in question is below 
Rs. 50,000 and in which the issues involv- 
ed are not of a complicated nature. The 
Chairman or the officer nominated shall 
be the sole judge to decide whether or 
not the issues involved are of complicat- 
ed nature; 

(ii) two arbitrators who shall be the 
officers of equal status of the employer, to 
be appointed in the manner laid down in 
sub-clause (4)(b) of this clause for and in 
respect of all claims of and above the 
value of Rs. 50,000/- and for all claims, 
irrespective of the amount or value of 
such claims, if the issues involved there- 
in are of a complicated nature. In the 
event of the two arbitrators being divid- 
ed in their opinions, the matter under dis- 
pute shall be referred to an umpire to be 
appointed in the manner laid down in 
sub-clause (4)(b) hereunder for his deci- 
sion.” 

Clause 79 (4) (b). — "For the purpose of 
appointing two arbitrators as provided in 
sub-clause (4)(a)(ii), the employer shall 
send a panel of more than three names of 
officers of the employer to the contractor 
who will be required to suggest a panel 
of three names out of the list so sent to 
Tiim by the employer. The Chairman shall 
appoint one arbitrator out of this panel 
as the contractor’s nominee, and then 
appoint a second arbitrator of equal status 
as the employer’s nominee, either from 
the panel or outside the panel, ensuring 
that one of the two arbitrators so nomi- 
nated is invariably from the Accounts 
Department of the employer. Before en- 
tering into the reference, the two arbi- 
trators shall nominate an umpire who 
shall be an officer of the employer to 
whom the case shall be referred in the 
event of any difference of opinion be- 
tween them.” 

By the impugned order the learned 
Judge has rejected the defendant’s prayer, 
mentioning the facts of the case upto the 
appointment of the single arbitrator by 
order dated the 10th February, 1966, and 
holding thus: — 

"Thereafter all these happened as 
above, I do not think that when the mat- 
ter was being heard by the Arbitrator, 
appointed by Court, the question of juris- 
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diction by the defendant so taken can be 
raid or accepted to be having any head or 
tail. Therefore, the defendant’s objection 
petition aforesaid on the point of Juris- 
diction has no basis or merit in It and the 
same is rejected." 


2. Learned counsel for the petitioner 
has relied upon the arbitration agreement 
between the parties and has referred to 
Section 8 of the Arbitration Act. 1940 
(Act X of 1940) and has argued that the 
Court below has not appreciated the true 
scope of the controversy between the 
parties at this stage and has emitted to 
notice that under Section 8(2) of the Arbi- 
tration Act, the Court should have ap- 
pointed two arbitrators, as the agreement 
between the parties in clause 79(4) was 
that a dispute involving a claim above 
tiie value of Its. 50,000/- must be resolv- 
ed by two arbitrators. The learned Advo- 
cate-General appearing for the plaintiff- 
opposite party has contended that the 
point raised on behalf of the petitioner Is 
barred by res Judicata, in riew of the 
earlier order passed by the learned Sub- 
ordinate Judge on the 10th February, 
1966, by which the dispute had been 
referred to one arbitrator only It Is fur- 
ther contended that the petitioner had 
moved thl3 Court in Civil Revision No. 
1384 of 1967 against the earlier order. In 
which the petitioner was unsuccessful. 
Having heard the learned counsel for the 
parties, I think that this Is a fit case In 
which appropriate relief must be given to 
the petitioner and I will, in. due course, 
deal with the effect of the unsuccessful 
attempt made by the petitioner In Civil 
Revision No. 1384 of 1967. As Indicated 
above, according to the arbitration agree- 
ment between the parties, a claim of the 
value above Rs. 50.000/- must be derided 
by two arbitrators, as mentioned In clause 
79(4) (a) (11). Section 8 of the Arbitration 
Act envisages a situation where the 
Court must appoint more than one arbi- 
trator In certain cases and it is manifest 
that this was one of the cases In which 
the Court was bound to appoint two arbi- 
trators to resolve this dispute valued at 
over three lacs of rupees. It will appear 
that the earlier order passed on the 10th 
Februnry, 1966 had been passed under 
some misapprehension without the Court 


applying its mind to the facts and circum- 
stances of the case and to the law on the 
subject After the defendant had filed its 
rejoinder on the 17tb January. 1966, the 
learned Judge stated in his order-sheet 
that the defendant had filed a verified peti- 
tion praying for appointment of arbitra- 
tor for referring the dispute for award. 
The mistake of the Court started at this 
point and It persisted throughout 
Including the present order under revi- 
sion, where the learned Judge has stated 
that on the 17th January, 1SG6, the defen- 
dant had filed a verified petition for ap- 


pointment of an arbitrator and to refer 
the dispute for award. As indicated above 
the defendant had quite rightly asked for 
appointment of arbitrators in accordance 
with the terms of the arbitration agree- 
ment. The defendant had stated in Its 
petition dated the 17th January, 1966, thai 
"the Court should refer the dispute to 
them for malting the award for which 
they shall ever pray”. Obviously, the 
learned Judge has not considered thi3 
part of the matter or the requirements 
of clause 79 of the agreement between the 
parties and all the necessary implications 
of Section 8(2) of the Arbitration Act 
Apart from the order passed earlier on 
the 10th February, 1966, I do not think 
that anything stood In the W37 of the 
learned Judge in withdrawing his earlier 
order passed under some misconception. 

3. VThat had happened with respect 
to the order dated the 10th February, 1953 
Is as follows: This civil revision had 
been filed on the 6th December, 1867 
against the subsequent order dated tha 
8th September, 1967. After filing this 
application the petitioner had filed Civil 
Bevision No. 1384 of 1967 on the 14th 
December, 1967 with an application 
under Section 5 of the Limitation Act 
for condoning the delay. This applica- 
tion for condoning the delay was rejected 
by this Court on the 16th April, 1968. 
First, it Is difficult to hold that the rejec- 
tion of the application under Section 5 
of the Limitation Act can be said to be an 
affirmation by this Court of the order 
passed on the 10th February, 1969. 
Secondly, this order had been pa 
this court on the 16th April, 19. - , 

therefore, this was not an obstacle on the 
8th September, 1967 when the learned 
Judge refused to Interfere. In my opinion,] 
when the learned Judge’s attention was 
drawn to the agreement between the 
parties and to the relevant provision of 
law, he should have withdrawn his ear- 
lier order, which was against the prow 
cions of Section 8 of the Arbitration Act. 
under which he had purported to EC t- Th® 
learned Judge should have remedied tho 
mistake which he had himself committed 
In appointing one arbitrator in this case. 
Instead of dealing with the matter In tb® 
true perspective, the learned Judge h 3 * 


chosen to say that the defendant’s con- 
tention cannot be "accepted to be having 
any head or tail." In my opinion, this was 
not a proper approach to a serious Ques- 
tion arising on the interpretation of SeO* 


tin 8 of the Arbitration Act, which aloe® \ 
conferred Jurisdiction on the Court to -i 


appoint arbitrator or arbitrators There- 
fore, this is a fit case in which this Court 
should interfere and r ev erse the Impugn- 
ed order. 

4. The application Is allowed and tha 
learned Judge is now directed to appolfl* 
two arbitrators after a careful consider*- 
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con of Clause 79 of the agreement be- 
tween the parties and Section 8 of the 
Arbitration Act. In the circumstances of 
the case, the parties are directed to bear 
their own costs of this Court. Whether 
Sri Atmanand Singh. Chief Inspector of 
Factories will again, be appointed as one 
of the arbitrators is left to the learned 
subordinate Judge, as the learned counsel 
for the opposite party states that the 
defendant had never objected to his ap- 
pointment and was merely asking for the 
appointment of a second arbitrator. I 
have no doubt that the learned Judge will 
consider this aspect of the case carefully. 
KSB Revision allowed. 
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ANWAR AHMAD AND 
SHAMBHU PRASAD SINGH, JJ. 
Chandra Choor Deo and another. Appel- 
lants v. Smt. Kiisbnawati, Respondent 
A. F. O. O. Nos. 278, 279 and 280 of 
1964, D /- 23-7-1968, from order of Add!. 
Sub. J; Bhagalpur, D /- 25-5-1964 and 16- 
8-1964 

Civil P. C. (1908), Ss. U and 47, O. 21, 
Rr. 22, 23(1) — Execution proceedings — ■ 
Decree ordered to be executed by attach- 
ment and sale of deceased judgment- 
debtor’s property — His widow failing to 
raise objection to saleability in spite of 
issuance of prior notice, under O. 21, R. 22 
to her — Her subsequent application 
under S. 47 C. P. C. for_ release of pro- 
perty is barred by res judicata even if 
roperty is her own and not of her hus- 
and. 

In a proceeding for execution of a 
money decree by attachment and sale of 
ihe judgment-debtor’s immovable pro- 
perty all objections to the executability of 
the decree have to he raised before the 
order for issue of attachment is made. If 
Ihe notice under Order 21, Rule 22 is not 
served upon the judgment-debtor, that is 
a diff erent matter; but if in spite of ser- 
vice of notice he fails to raise an objec- 
tion which he might and ought to have 
raised at that stage the Court, in passing 
the order for execution of the decree, 
must be deemed to have decided the ob- 
jection against him and the order attach- 
ing the properties operates as res judicata 
En all further proceedings. (Para 5) 

Thus, where in an execution proceed- 
ings the widow of the deceased judgment 
debtor, failed to appear and take any ob- 
jection to the saleability of the properties, 
before the order of attachment was made, 
in spite of the proper service of notice 
under O. 21, R. 22, it was not open to her 
to file subsequently an application under 
Section 4 7, praying for the release of the 

aL/KL/E594/6i~ 


properties even though the properties 
proceeded against were her personal pro- 
perties and not those of her husband, 
AIR 1962 Pat 72 (FB) & (1968 ) ilr 47 
Pat 178 (FB). Bel. on. (Para 7) 

Cases Referred; Chronological Paras 
(1968) ILR 47 Pat 178 (FB), 

Sarjug Singh v. Basisth Singh g 
(1964) Misc. Appeal No. 6 of 1964 
(Pat), Bhagwat Ram v, Smt, 

Savitrj Devi 5 

(1962) AIR 1962 Pat 72 (V 49) = 

1962 BLJR 110 (FB), Baijnath Pra- 
sad Sah V. Ramphal Sahni 5 

M/s. Tara Kishore Prasad and Uday 
Sinha, for Appellants; Prem Shankar; 
Sahay, for Respondent. 

SHAMBHU PRASAD SINGH, J. 
Similar questions of law being involved 
In these three appeals, they were made 
analogous and have been heard together 
and are being disposed of by this common 
judgment 

2. The decree-holder Is the appellant 
In each of these three appeals. They had 
obtained money decrees against Krishna- 
nand Singh, who died before the execu- 
tion could be levied. Three execution 
cases (Nos. 31, 32 and 33 of the year 1961) 
were filed and. in each of them, Kiishna- 
wati, the widow of Krishnanand Singh, 
was mentioned as the first judgment- 
debtor, Notices under Order 21, Rule 22 
of the Code of Civil Procedure were 
issued against her and other judgment- 
debtors in all these execution cases and, 
as it appears from order no. 6 dated the 
6th March. 1962. in Execution Cases 31 
and 32 of 1961. and order no. 7 dated the 
13th March. 1962. in Execution case no. 33 
of 1961. the notices were properly serv- 
ed. By Order No. 9 dated the 10th April, 
3962, in each of the three execution cases, 
orders for attachment were issued. Krish- 
na wati or anV other judgment-debtor had 
not appeared before the Court on or before 
that date and taken any objection to the 
attachment of the properties proceeded 
against. Subsequently. Krishna wati ap- 
peared and filed objections under Order 
21, Rule 58 of the Code of Civil Proce- 
dure. Her case' was that the properties 
proceeded against were her personal pro- 
perties and not those of her husband. 

These applications were dismissed for 
default. Applications for their restora- 
•tion were also dismissed. She thereafter, 
filed new applications under Order 21, 
Rule 58 of the Code; but they too were 
dismissed. She then filed objections trader 
Section 47 of the Code; praying for the 
release of the properties from attachment, 
the ground being the same that they were 
her personal properties. The applications 
were registered as Miscellaneous Cases 
Nos. 34. 35 and 36 of 1963 in the three 
execution cases Nos. 31, 32 and 33 of 
1961, respectively. These applications havs 
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been allowed by the executing Court and 
the decree-holders have appealed to 
this Court. Miscellaneous Appeal No. 
278 of 1964 is directed against 
the order in Miscellaneous Case No 35 of 
1963, Miscellaneous Appeal No 279 of 
1964 is directed against the order In 
Miscellaneous Case No 34 of 1963 and 
Miscellaneous Appeal No 280 of 1964 Is 
directed against the order in Miscella- 
neous Case No 36 of 1963 

3. Various objections were taken by 
the decree-holders before the executing 
Court to the aforesaid applications under 
Section 47 of the Code. The main conten- 
tion of Mr Tara Kishore Prasad, appear- 
ing for the appellants before this Court, 
however, is that the judgment-debtor, 
Knshnawatl, having failed to take any 
objection in the Court below to the sale- 
ability of the properties before the orders 
of their attachment were passed in the 
execution cases, her applications stand 
barred by res judicata and the orders of 
the Court below must be set aside. 

4, So far as two of the execution 
cases, namely. Nos. 32 and 33 of 1961, are 
concerned they now stand dismissed by 
order No 123 dated the 5th February, 
lflfifi and order No. 124 dated the 5th 
March, 1966 respectively. As a result of 
the dismissal of these two execution 
cases, the order of attachment stands 
automatically withdrawn, and the pro- 
perties stand released. In that view of the 
matter, the objections filed by Krishna- 
wati for the release of the pro- 

E erties and these appeals consequently 
ave become Infructuous and the orders 
passed by the court below on the objec- 
tions have lost their force. In the drcum- 
stances. Miscellaneous Appeals 278 and 
w 280 of 1964 are dismissed as infructuous 
and there will be no order as to costs. 
The order for costs passed by the Court 
below in Miscellaneous case no 36 of 
1963 against the appellant also cannot be 
executed and realised from h>m . Mr. Prem 
Shankar Sahay, appearing for Kiishna- 
wati, has no objection to it. 

5. Miscellaneous Appeal No. 279 of 
1964, however, has to be decided on 
merits, because the execution case is still 
persisting. The contention of Mr. Prasad 
is supported by two Full Bench deci- 
sions of this Court, in Baijnath Prasad 
Sah v. Ramphal Sahni, AIR 1962 Pat 72, 
(FB), and Sarjug Singh v. Basisih Singh, 
(1968) ILB 47 Pat 178 (FB) In Baijnath 
Prasad Sah’s case, AIR 1962 Pat 72 (FB), 
Sahai J observed as follows: — 

«. "In a proceeding for execution of a 
money decree by attachment and sale of 
the judgment-debtor's Immoveable pro- 
perty, there are five important stages. 
Under the Patna amendment of Rule 22 of 
Order 21, the court has fo Issue notice 
in every case to the person against 


whom execution Is levied, requiring him 
to show cause why the decree should not 
be executed against him. Rule 23 reads: 

'*(1) Where the person to whom notice 
Is issued under the last preceding rule 
does not appear or does not show cause 
to the satisfaction of the court why the 
decree should not be executed, the court 
shall order the decree to be executed. 

(2) Where such person oilers any ob- 
jection to the execution of the decree, 
the court shall consider such objection and 
make such order as it thinks fit" 

This is the first stage If the notice 
under Order 21, Rule 22 Is not served 
upon the judgment-debtor, that is a 
different matter; but, if the notice is 
served upon him, he must raise all his 
objections to the executability of the de- 
cree at that stage. If he does, the court's 
decision on those objections will operate 
as res judicata in all further proceedings. 
If, in spite of service of notice he fails 
to raise an objection which he might 
and ought to have raised at that stage, 
for instance, an objection on the ground 
of limitation, the Court, in passing the 
order for execution of the decree, must 
be deemed to have decided the objec- 
tion against him. 

Ordinarily, however, the Court does nof 
pass an express order to the effect that 
the decree be executed. That order is im- 
plied in the order for issue of attachment, 
which is the next stage. In the present 
case also the order under Rule 23(1) is 
Implied in the order for Issue of attach- 
ment. All objections to the executability 
of the decree have to be raised in such 
cases before the order for Issue of 'attach- 
ment The third stage is one when the 
court orders sale of the judgment-debtor's 
property. Rule 64 of Order 21 provides 
that an executing court may order the 
sale of any property attached by it pro- 
vided that the property is liable to sale. 
As the Court has come to a decision^ at 
this stage that the property In question 
is liable to sale, any objection on the 
ground of non-saleabillty of the property 
must be raised before that stage If an 
objection relating to saleability Is raised, 
the Court's decision will be binding upon 
the parties. In case the judgment-debtor 
failed to raise any such question, the 
Court must be deemed to have decided 
it against him by passing an order for 
sale of the property because, unless it is 
liable to sale, it cannot pass that order. 
The recent Full Bench in Sarjug Singh's 
case, (1968) ILR 47 Pat 178 (FB) has 
followed the decision In Baijnath Prasad 
Sah’s case, AIR 1962 Pat 72 (FB). Three 
miscellaneous appeals were referred to the 
Full Bench and were heard together. The 
facts of one of them. Miscellaneous Ap- 
peal No. 6 of 1664 (Pat) Bhagwat Ram v. 
Smt. Savitri Devi, were similar to the 
facts of the case before Ua. A pre- 
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vious order attaching the properties 
proceeded against in that case was held 
to operate as res judicata and to bar a 
subsequent application. 

6. Mr. Prem Shankar Sahay lor 
Krishnawati, however, contended that the 
objection as to the maintainability of the 
application filed fay her was considered 
and disposed of by the executing court 
by its Order No. 81 dated the 30th 
August, 1963 and as that court by that 
order held that the application was main- 
tainable and the decree-holder appellant 
did not move the higher court, it is not 
open to him to raise the question of main- 
tainability over again. According to him, 
Order No. 81, being an order subsequent 
to the order of attachment, will now 
operate as res judicata between the 
parties. There appears no substance in 
this contention of Mr, Sahay, Krishna- 
wati had previously filed applications 
under O. 21, Rule 58 of the Code and 
the objection of the decree-holder was 
that, thereafter, it was not open to her 
to file an application under Section 47. 
The executing Court decided as a preli- 
minary point that the application under 
Section 47 was maintainable. It did not 
decide whether the prayer made in the 
application under Section 47 was barred 
by res judicata or not and should _ or 
should not be granted to her on merits. 
That order does not appear to be final in 
nature against which the decree-holder 
could come in appeal. 

7. For the reasons stated above, the 
prayer of Krishnawati for the release of 
the attached properties in Execution Case 
No. 31 of 1961 must be held to be barred 
by res judicata and Miscellaneous Appeal 
No. 279 of 1964 must succeed. The ap- 
peal is, accordingly, allowed; but, on the 
facts and in the circumstances of the case, 
there will be no order for costs for 
either of the two courts. 

8. ANWAR AHMAD, J. - 1 agree. 

GDR/D.V.C. Appeal allowed. 


A prosecution report submitted by an 
Excise Officer in accordance with the pro- 
visions of the Bihar and Orissa Excise 
Act is to be deemed to be a police report 
and not a complaint not only for the 
purpose of Section 190 of the Code but 
also for the purpose of Section 247 of the 
Code. Hence, the provisions of Section 247 
of the Code are not applicable in connec- 
tion with cases of which cognizance has 
been taken on the basis of reports of an 
Excise Officer submitted in accordance 
with Section 74 of the Bihar and Orissa 
Excise Act. Therefore, an order of ac- 
quittal passed by a Magistrate under S. 
247 _Cr. P. C. for absence of the concerned 
Excise Officer who submitted the report 
is illegal. AIR 1968 Pat 392, Foil AIR 
1927 Cal 405 & AIR 1957 Trav.-Co. 132 & 
AIR 1957 Andh Pra 977, Disting. 

(Paras 3, 4, 7} 
Cases Referred: Chronological Paras' 
(1968) AIR 1968 Pat 392 (V 55) =1968 
Cii LJ 1298, Govt. Appeal No. 38 
of 1966, D/- 20-3-1968, State of 
Bihar v. Newal Mahto 3, 5 

(1957) AIR 1957 Trav-Co. 132 
(V 44) = 1957 Cri LJ 549, State 
v. M. Meera Sahib 4, S 

(1957) AIR 1957 Andh Pra 977 (V 44) = 

1957 Cri LJ 1388, Public Prosecutor 
v. Sheikh Dawood 4 

(1927) AIR 1927 Cal 405 (V 14)= 

ILR 54 Cal 371, Radhika Mohan 
Das v. Hamid Ali 4 

Ydaya Sinha, for Appellant (In all the 
Appeals); Upendra Prasad Verma (in 
Nos. 48 & 65); Jagdish Pandey (in No. 71); 
R. N. Tiwary (in No. 72); Janardan Sinha 
(in No. 73); Naseem Ahmad (in No 74); 
Brishkatu Sharan Sinha (in No. 75) and 
Lala Kailash Behan Prasad (in No. 76) 
for Respondents. 

JUDGMENT : — These eight appeals 
which arise out of orders of acquittal 
purporting to be under Section 247 of the 
Code of Criminal Procedure (hereinafter 
referred to as the Code), were heard to- 
gether as a common question of law is in- 
volved in all these appeals. 
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K. K. DUTTA, J. 

State of Bihar, Appellant v. Dasrath 
Beldar and others, Respondents. 

Government Appeals Nos. 48, 65 and 
71 to 76 of 1966, D/- 29-4-1968. 

Criminal P. C. (1898), Ss. 199 and 247 — 
Report of excise ofHcer under S.^ 77 Bihar 
and Orissa Excise Act — Is a police report 
and not a complaint for purposes of Ss. 
190 and 247 — Absence of Excise Officer 
on date of hearing — Acquittal of accus- 
ed under S. 247 is illegal — Bihar & 
Orissa Excise Act (2 of 1915) S. 77 — 
powers of Excise Officer. 


2. The cases out of which these ap- 
peals arise are all cases in which cogniz- 
ance was taken on the basis of prosecu- 
tion reports submitted by officers of the 
Excise Department regarding commission 
of offences under Section 47 of the Bihar 
and Orissa Excise Act by the respondents 
concerned. Cognizance of the cases was 
t alien on different dates ranging from the 
22nd January, 1965 (in the case out of 
which Government Appeal No. 74 of 1966 
arises) to the 27-5-1966 (in the case out 
of which Government Appeal No. 73 of 
1966 arises) and all the cases were trans- 
ferred to Munsif Magistrate for disposal 
according to law after cognizance thereof 
were taken. Processes were issued on the 
different dates by- the Magistrates con- 
cerned, but the attendance of the respon- 
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dents could not be secured and thereafter 
In all the cases orders were passed ac- 
quitting the accused under Section 247 of 
the Code on different dates on which the 
Excise Officer, who had submitted the 
prosecution report, was also absent from 
the Court Those orders of acquittal under 
Section 247 of the Code were passed by 
the same Munsif Magistrate, namely. Shree 
S. D. Sharma. on different dates ranging 
from the 2nd June, 1966, (m the case out of 
which Government Appeal No. 48 of 1966 
has arisen) to the 25th June, I960 (in the 
case out of which Government Appeal 
Nos. 71 and 72 of 1966 have arisen). The 
orders of acquittal under Section 247 of 
the Code appear to have been passed 
because of the absence of the Officer sub- 
mitting the prosecution reports, namely, 
the Excise Officer concerned. 

3. The mam contention on behalf of 
the appellant is that the provisions of 
Section 247 of the Code had no applica- 
tion to these cases as s umm ons In these 
cases had not been issued on the basis of 
any complaint but on the basis of pro- 
secution reports submitted by the Excise 
Sub-Inspector, which are deemed to be 
police Reports in view of the provisions 
of Section 78 of the Bihar and Orissa 
Excise Act This particular matter had 
come up for consideration before me in 
Government Appeal No. 38 of 1966“ 
(AIR 1968 Pat 392) State of Bihar v. 
Newal Mahto, which was disposed of on 
the 20th March, 1968. and the following 
observations were made In that connec- 
tion 

"Under sub-section (1) of Section 77 a 
Collector has been empowered to investi- 
gate any offences punishable under this 
Act within the limits of his jurisdiction 
without the orders of a Magistrate. Sub- 
section (2) of this Section provides that 
any other Excise Officer specially em- 
powered bn AMs behaAS by Abe State Gov- 
ernment In respect of all or any specified 
class of offences punishable under this 
Act may, without the order of a Magis- 
trate, investigate any such offence which 
Court having jurisdiction over the local 
area to which such officer is appointed 
would have power to inquire Into or try 
under the aforesaid provisions. Under 
Section 78 powers conferred upon police 
officers under different Sections of the 
Code of Civil Procedure have been 
vested In any Collector or any Excise 
Officer empowered under sub-sertion (2) 
of Section 77 and sub-section (3) of this 
section provides that for the purposes of 
Section 156 of the Code of Criminal 
Procedure the area to which an Excise 
Officer empowered under sub-section (2) 
of Section 77 Is appointed shall be deemed 
to be a Police Station, and such officer 
shall be deemed to be the officer In charge 
of such station. Sub-section (4) further 
provides for submission of reports by a 
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Collector or by any Excise Officer em- 
powered under sub-section (2) of Section 
77 after completion of investigation of the 
case to a Magistrate having jurisdiction 
to inquire into or try the case and em- 
powered to take cognizance of offences on 
police-reports and it further lays down 
that for the purpose of S. 190 of the Code 
of C riminal Procedure such a report 
shall be deemed to be a police report. In 
view of these provisions there cannot be 
any doubt that an Excise Officer who 
has been empowered under sub-sec. (2) of 
Section 77 of the Excise Act has various 
powers of investigation of offences under 
this Act similar to those vested in a police 
officer empowered to Investigate a case 
and the area in which he exercises his 
jurisdiction is deemed to be a police 
station and he Is deemed to be an officer 
in charge of such police station and the 
prosecution report which he submits after 
investigation of the case Is to be deemed 
to be a police report under Section 190 
of the Code of Criminal Procedure. It, 
therefore, follows that when the subdl vi- 
sional Magistrate takes cognizance of a 
case on the basis of such a report the 
cognizance is taken under clause (b) of 
sub-section (1) of Section 190 on the basis 
of a police report and not under clause (a) 
of sub-section (1) of the same section on 
the basis of a complaint It follows, 
therefore, that when cognizance of a case 
Under the Excise Act Is taken by a Sub- 
dl visional Magistrate on the basis of a 
prosecution report submitted by an Ex- 
cise Officer, who has been duly autho- 
rised under sub-section (2) of Section 77 
of the Excise Act such a case cannot be 
held to be a complaint case and processes 
which are Issued against the accused in 
such a case cannot be held to be issued on 
a complaint Hence, provisions of Sec- 
tion 247 of the Code of Criminal Procedure 
cannot have any application in such a case 
as this section Is applicable only In cases 
In which summons is issued on com- 
plaint" 

4. I may mention In this connection 
that a Division Bench decision of the Cal- 
cutta High Court in the case of Radhika 
Mohan Das v. Hamid All, AIR 1927 Cal 
405 as well as two other decisions, one 
of the Travancore-Cochin High Court in 
the case of the State v. M. Meera Sahib, 
AIR 1957 Trav.-Co. 132. and the other 
of the Andhra Pradesh High Court In 
the case of Public Prosecutor v. Shaikh 
Dawood, AIR 1957 Andh Pra 977, were 
dted before me on behalf of the respon- 
dent In Government Appeal No. 74 of 
1966 in support of the contention that the 
provisions of Section 247 of the Code 
were applicable to such casea In the first 
of these casea It was held by the Calcutta 
High Court, after construing Section 74 (4 J 
of the Bengal Excise Act. that the rep ort 
cufcmitted by an Excise Officer under that 
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sub-section would be deemed to be a 
Police Report for the purpose of Section 
190 of the Code only and not for other 
purposes. It transpires, however, that in 
Riving this decision, the Court took into 
consideration the provisions of Section 
74(4) only of the Bengal Excise Act, 
which provides that the report of the 
Excise Officer shall be deemed to be a 
police report for the purpose of Section 
190 of the Coda This provision corres- 
ponds to the provision embodied in S. 78 
(4) of the Bihar and Orissa Excise 
Act. But there are various other provi- 
sions in the Bihar and Orissa Excise Act, 
which are also relevant on the point. As 
mentioned in my judgment in Gov- 
ernment Appeal No. 38 of 1966= (AIR 
1968 Pat 392), already referred to 
abova under sub-section (2) of Sec- 
tion 77, an Excise Officer has been vested 
with various powers to investigate offen- 
ces under this Act similar to those vested 
in the Police Officers under the Code and 
according to sub-section (3) the area in 
which the Excise Officer exercises juris- 
diction is to be deemed to be a Police 
Station and he is deemed to be an officer 
in charge of the Police Station. These 
provisions of the Bihar and Orissa Excise 
Act go far beyond the provision of the 
Bengal Excise Act incorporated in Sea 
74(4) of that Act, which alone has been 
referred to in the above Division Bench 
decision of the Calcutta High Court in 
holding that the report of an Excise Offi- 
cer will be deemed to be a Police Report 
only for the purpose of Section 190 of the 
Code. This decision, therefore, does not 
help us in determining whether a pro- 
secution report submitted by an Excise 
Officer in accordance with the provisions 
of the Bihar and Orissa Excise Act is to 
be deemed to be a Police Report for the 
purpose of Section 190 of the Code only 
or for the purposes of Section 247 of the 
Code also. 


5. Similarly, the decision of the Tra- 
vancore-Cochin High Court in the case 
reported in AIR 1957 Trav.-Co. 132, ap- 
pears to have no bearing whatsoever as 
would appear from the fact that in this 
case reliance was placed upon an obser- 
vation in an earlier case in which a refer- 
ence was made to the fact that a report 
filed by a Police Officer with respect to a 
non-cognizable case comes within the 
purview of the definition of the term 
"complaint’ as defined in Section 4(1) (d) of 
the Code, as applicable in Travancore- 
Cochin. Under the corresponding provision 
of the Code as applicable in our State, a 
report of a Police Officer with respect to 
any offence (L e, whether the offence is 
cognizable or non-cognizable) is excluded 
from the term "complaint’ when such a 
report is submitted before a Magistrate 
for fnfrfng action under this Code against 
Eome person. The above decision of the 


Travancore-Cochin High Court, therefore, 
xias bo bearing whatsoever in deteiniining 
the point under consideration. 

6. The decision of the Andhra Pradesh. 
High Court reported in AIR 1957 Andhra 
Pradesh 977, relates to a report of a Pro- 
hibition Officer under the Madras Prohi- 
bition Act and there is nothing to show 
that there is any provision in that Act 
corresponding to the provisions of the 
Bihar and Orissa Excise Act already 
referred to above. This derision also, 
therefore, has no hearing whatsoever in 
determining the point 

7. On a consideration of all the above 
aspects. I am quite unable to accept the 
contention that the provisions of Section 
247 of the Code are applicable in connec- 
tion with cases of which cognizance has 
been taken on the basis of reports of an 
Excise Officer submitted in accordance 
with Section 74 of the Bihar and Orissa 
Excise Act. I accordingly hold that the 
orders of acquittal as passed by the 
learned Magistrate are quite illegal and 
cannot be allowed to stand. 

8. In the result, all these appeals are 
allowed and the orders of acquittal passed 
by the learned Magistrate in the cases 
out of which these appeals have arisen 
are hereby set aside, and it is directed 
that all those cases shall be disposed of 
afresh by the learned Magistrate in ac- 
cordance with law. The attention of the 
Magistrate, however, is drawn to the pro- 
visions of Section 249 as also of Section 
512 of the Code. He may consider the 
desirability of proceeding under these 
sections in appropriate cases. 

9. In conclusion, I would like to men- 
tion that I find that in four of the cases, 
namely, those out of which Government 
Appeals Nos. 65, 71, 72 and 74 of 1965 
have arisen, the execution reports of the 
warrants of arrest issued against the 
accused were not received by the 
Magistrate in spite of a number of ad- 
journments and several reminders, in- 
cluding letters to the Superintendent of 
Police in some of the cases. This reveals 
a very unsatisfactory state of affairs and 
it is desirable and necessary that the 
Superintendent of Police of the District 
should make an enquiry as to why the 
execution reports were not sent to the 
Magistrate concerned in spite of so many 
adjournments and reminders and appro- 
priate action should he taken against the 
persons who may be found responsible 
for the same. A copy of this judgment 
should be forwarded to the Superinten- 
dent of Police for taking necessary action 
as directed above, 

KSB Appeals allowed; casta 

remanded. 
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ANWAR AHMAD AND SHAMBHU 
PRASAD SINGH, JJ 
Subh Narain Singh and others. Ap- 
pellants rU.ll Chakravarty and others. 
Respondents. 

Civil Revn. No 141 o£ 1968 D /- 6-8-1968 
against order of Second AddL Sub. J. 
Chapra, D /- 27-1-1968 
(A) Civil P. C. (1908, Order 40 Rale 1 
— Conflict of jurisdiction — Receiver for 
car appointed by High Court — Sub- 
sequently for same car, without knowledge 
of such High Court appointment, another 
receiver appointed by Subordinate Judge 
— - Subordinate Judge recalling his order 
Is correct. 

Where a receiver for a car is appointed 
by the High Court and subsequently for 
the same car, without the knowledge of 
such High Court appointment another re- 
ceiver is appointed by a Subordinate 
Judge, the Subordinate Judge is perfectly 
right in recalling his order. 

(Para 4) 

If the subsequent appointment is allowed 
to stand, there will be a conflict of 
jurisdiction in carrying out the orders of 
the two courts. All courts should end- 
eavour to avoid such a situation and 
ordinarily ought not to pass an order 
which may lead to conflict of jurisdiction 
with another order already passed by a 
court of competent jurisdiction and not 
subordinate to it AIR 1924 Pat 491 FolL 
(Para 4) 

Thus, the Subordinate Judge is right In 
recalling his order (Para 4) 

(B) Civil P. C. (1908), Section 115 
and Order 43 Rule l(s) -— Court recalling 
its own order appointing receiver — 
— Recalling order appealable ■ — Revision 
against recalling order hence not main- 
tamable. Am 1950 FC 140, FolL 

(Para 6) 

Cases Referred: Chronological Paras 
(1950) Am 1950 FC 140 (V 37) — 

1949 FCR 667 K. V Rayarap- 
pan Nayanar v K. V. Valia 
Madhavi Amina 5 

(1924) Am 1924 Pat 491 (V ID- 
ILR 3 Pat 357, Sridhar Chowdhry 
v Mugniram Bangar 3 

Ka i l a sh Roy. Kamla Prasad Roy and 
Rameshwar RaL for Appellant; Brndesh- 
wan Prasad Sinha. M. L. Sinha. Rama 
Raman and Ram Dayal Prasad, for Res- 
pondent 

JUDGMENT: — This appeal by the 
plaintiffs Is directed against the order of 
the Second Additional Subordinate Judge 
Chapra, dated the 27th January, 1968, 
whereby he recalled his previous orders 
dated the 20th and the 22nd January 1968. 

2. The appellants filed a suit for the 
partition of the joint family properties 


M. M. Chakravarty A.LR. 

some tune In 1963. By an order of the 
Court passed on the 29th September 1966, 
on the joint application of the appellants 
and respondent No 6, an amendment of 
the plaint was allowed and a car bearing 
registration number WBF 8223 was also 
included in the list of properties sought 
to be partitioned. On the 29th January 
1963 another application was filed by ap- 
pellant No 1 and respondent No. 6 to the 
effect that the registration number of the 
car had been changed to BRD 1965 and, 
as the relationship between the parties to 
the suit had been deteriorating on account 
of the said car, it was prayed that a re- 
ceiver be appointed in respect of the said 

The Court, after hearing the parties, by 
its order dated the 20th January 1963, ap- 
pointed Shn Brykishore Singh, advocate 
as receiver in respect of the said car. As 
the car was in the custody of the officer 
in charge of Chapra Town police station, 
the receiver applied on the 22nd January 
1968 for a true copy of the order of the 
Court appointing him as receiver, which 
was granted to him. On the 24th January 
1968, an application was filed by firm 
Ganesh Narain Bnjlal (Private) Limited 
(respondent No. 3), stating therein that 
the said car was ordered by the Calcutta 
High Court to be placed in charge of the 
receiver appointed by that Court on the 
11th January 1968 and praying that the 
receiver appointed by the Court below be 
directed to produce the said car in the 
Court below. It was also stated therein 
that the officer in charge of Chapra Town 
police station was in possession of the 
said car on the 20th January 1968 for and 
on behalf of the receiver appointed by 
the Calcutta High Court and, finally, it 
was prayed that the appointment of Shn 
Bnjfoshore Singh as 'receiver be cancell- 


Another petition was filed by Shri Ajoy 
Kumar Choudhun to the effect that Shri 
M. M. Chakravarti (respondent No 1). the 
official receiver of the Calcutta High 
Court, had already been appointed re- 
ceiver of the car in Commercial Cause 
Suit No 2800 of 1967 and that the peti- 
tioner had been sent by the official re- 
ceiver to take possession of the aforesaid 
car on his behalf. It was also stated 
therein that the Subdi visional Officer, 
Sadr, Chapra, directed file local police to 
take possession of the aforesaid car at the 
request of the petitioner and, as such, the 
police seized the car on the 27fh January 
1968 and was in possession of the same 
on bchehalf of the receiver appointed by 
the Calcutta High Court The petition 
filed by appellant No 1 and respondent 
No 6 did not disclose that a receiver had 
already been appointed by the Calcutta 
High Court Another petition under 
Order 1. Rule 10 of the Code of Civil Pro- 
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R. S. SARKARIA, J. 

Manmohan Singh Johal, Convict Ap- 
pellant v. State, Respondent. 

Criminal Appeal No. 121 of 1965, D/- 
19-8-1968, from order of AddL S. J. Jul- 
lunder, D /- 1-2-1965. 

(A) Criminal P. C. (1898), S. 196A — 
Conspiracy can have plurality of objects 
— Charge-sheet showing various objects 
of conspiracy including commission of of- 
fences of forging passports and fraudulent- 
ly and dishonestly using them as genuine 
for enabling passengers to go abroad — 
No distinction can he made between pri- 
mary and subsidiary objects — To such a 
case sub-s. (2) and not sub-s. (1) would 
apply — Trial under S. 196A is not in- 
valid because the primary object was to 
send people abroad which by itself is 
not an offence. 1967 Delhi LT 344 Relied 
on — Penal Code (I860) Ss. 120B, 471. 

(Para 12) 

(B) Criminal P. C. (1898), S. 19G-A — 
Sanction of Government — 'Government*, 
meaning of — Order should be in name 
of Governor and duly authenticated — 
Proof— Order can, however, be challeng- 
ed on the ground that it was made by 
person not authorised — Consideration of 
Rules of Business of Government framed 
under Art. 166 (3) — Order made by 
Home Secretary without reference to 
Minister-in-charge of department — Order 
is invalid — Constitution of India, Arts. 
166 (3), 154. 

The 'Government’ spoken of in Sec- 
tion 196- A, Criminal P. C., means the 
Governor acting on the advice of the 
Council of Ministers, or on the advice of 
the individual Minister to whom the De- 
partment concerned has been allocated 
under the Redes of Business framed_ by 
the Governor. In the ultimate analysis it 
may also mean a Secretary to the Gov- 
ernment to whom the transaction of that 
business has been delegated by the Minis- 
ter concerned by a standing order or 
otherwise in accordance with the Rules 
of B usin ess framed by the Governor 
under Clauses (2) and (3) of Article 166 
of the Constitution. If an order accord- 
ing the consent for the purposes of sub- 
section (2) of Section 196-A, Criminal 
P. C. is passed by the Council of Minis- 
ters, authorised Minister, or the autho- 
rised Secretary, and is thereafter express- 
ed in the name of the Governor as 
required by Clause (1) of Article 166 and 
authenticated in accordance with the 
Rules of Business, then in view of the 
provisions of Clause (2) of Article 166, 
this order cannot be challenged on the 
ground that it was not passed or made 
bv the Governor. (Para 22) 
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If the order is not expressed in the 
n a m e of the Governor, and is not duly 
authenticated in the manner prescribed, 
evidence can be led to show that the 
order was, in fact, passed or made by the 
Governor. (Para 23) 

. Though an order, which is expressed 
in the name of the Governor and is au- 
thenticated in accordance with the Rules 
of Business, cannot be assailed on the 
ground mentioned in Clause (2) of Arti- 
cle 166 of the Constitution, viz., that 
it was not made by the Governor, yet it 
can be challenged on any other ground, 
for instance, that the person who made 
that order on behalf of the Governor had 
no authority under the Rules of Busi- 
ness or any other law to make that order 
or take the decision on behalf of the 
Governor. Under Article 154 of the Con- 
stitution, the executive power of the 
State vests in the Governor, but that 
executive power is to be exercised, (ex- 
cepting in a few cases, where he has to act 
directly in his discretion) through officers 
subordinate to him. The word 'officer* 
in Article 154 (1) of the Constitution in- 
cludes the Ministers. Thus, this execu- 
tive power, including the matter of 
granting _ sanctions, rests with the Coun- 
cil of Ministers or the Minister-in-charge 
of the Department concerned. (Para 24) 

Giving of sanction or consent for pro- 
secution under the Criminal Procedure 
Cede would fall well-nigh within the 
ambit of 'Administration of Criminal 
Justice’, an item 5 in Rules of Business 
(Punjab) Part I, R. 3, Sch. framed fay 
the Governor under Art. 166 (3). The 
expression "Administration of Justice” is 
of very wide amplitude. But the enume- 
ration of this item no. 5 under the cap- 
tion "Administration of Criminal Justice 
through the Home Secretary” does not 
amount to delegation of the power to the 
Home Secretary to transact that busi- 
ness without reference to the Minister- 
in-charge of that Department. The word 
'through’ indicates that while classifying 
the various Departments these Rules 
simply prescribe a channel through which 
the business would be carried on by the 
Ministers, (Para 29) 

Prom the scheme of these Rules, par- 
ticularly the material Rules, 6, 9, 18-25, 

28 and 51 it is clear that ordinarily all 
business of the Government is to be dis- 
posed of in the Departments through the 
Secretaries, who are official heads of 
those Departments, by or under the au- 
thority of the Minister-in-charge of the 
Department. There are no standing orders 
or directions issued by the Minister-in- 
charge, Le. Home Minister in this case, 
authorising the Home Secretary to accord 
sanction or consent for prosecution. There 
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fa nothing In the Rules which directly 
delegates that power to the Heme Secre- 
tary Generally speaking, the Rules 
themselves do not delegate the power of 
transacting executive business to the 
Secretaries. They, however, envisage such 
delegation of authority by the Minister- 
in-charge of the Department. 

(Paras 29, 32, 331 
The conclusion Is thus Inescapable that 
the Home Secretary could not take this 
policy decision in the case and accord 
the necessary consent under Section 196-A 
(2) of the Code of Criminal Procedure 
on behalf of the Government without 
reference to the Minister-in-charge of 
the Department In such a situation, the 
validity of the order, expressed and 
authenticated by the Home Secretary, can 
be questioned on the ground that the 
Home Secretary had, under the law, no 
authority to pass that order (Para 39) 
Though an order giving consent under 
Section 196-A (2) of the Code of Criminal 
Procedure, which Is made and expressed 
in strict compliance with clauses (1) and 
(2) of Article 16G of the Constitution, 
cannot be impugned on the ground that 
it was not made by the Governor, its 
validity can be challenged on the ground 
that it was not made by the Governor 
In accordance with law. In other words, 
evidence can be led to show that the 
Government servant, who purportedly ex- 
pressed it In the name of the Governor, 
did not have, under the law or the Rules 
of Business, the necessary authority to 
make it Wrong precedents could not be 
invoked to override the letter of the 
Rules of Bu si n e ss. (Para 47) 

Held that there was no valid sanc- 
tion or consent in writing by the Gov- 
ernment trader Section 196-A (2) of tbs 
Code of Criminal Procedure with regard 
to the charge of criminal conspiracy 
under S. 12&-B, Indian Penal Code. AIR 
1943 F. C. 75 and AIR 1945 P.C. 156 FoIL 
Am 1961 SC 221 and Am 1961 SC 1762 
and Am 1963 S. a 666 and Am 1967 
S C. 1145 Relied on. Am 1952 S C. 181 
Expt Cr. A. No. 89 of 1963 D /- 36-3-1964 
(PtmJ) and 1968 Cur. I* J. 18 (Pb. & Har) 
Ref, (Para 47) 

(C) Criminal P. C, (1898), Ss. 537, 237 
— ~ Charge of conspiracy of forging pass- 
port and other travel documents — Ac- 
cused acquitted of charge of forging pass- 
port — Conviction for forging other 
related document not illegal, when ac- 
cused knew of the charge and was not 
prejudiced — Penal Code (18C0). S. 466. 

The omisdon to frame a distinct charge 
under Section 466, Penal Code, with 
regard to the forging of the entries in 
Visa Applications, International Vaccina- 
tion Certificates. Baggage Declarations 
Forms, end Embarkation Forms, which 
were only au x ilia ri es to the pasrports, 
for charge of forging of which the ec- 
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cused was acquitted, was a mere irregu- 
larity, cured by Sections 535 and 537, if 
not covered by Section 237 of the Code 
of Criminal Procedure, particularly when 
no prejudice was shown to have been 
caused to the accused, who clearly 
understood the nature of the offence for; 
which he was being tried and was af- 
forded a full and fair opportunity of 
defending Mmsplf, ttVs conviction under 
S. 466 could not be challenged on this 
ground. (Para 78) 

(D) Criminal P. C. (1898), S. 342 — 
Purpose of examination under — ■ All 
possible questions not asked — Accused 
fully made aware of case against him — » 
Proceedings are not vitiated. 

The examination under Section 342 Is 
designed (a) to secure communication to 
the accused to the full extent what Is 
alleged against him in the prosecution 
evidence and (b) to elicit explanation or 
defence of the accused he wishes to put 
forward in respect thereof. If examina- 
tion of the accused substantially achieves 
that aim so that the accused is made' 
fully aware as to what case he has to 
meet, the proceedings cannot be held 
to be vitiated, simply because all possi- 
ble questions with regard to the circum- 
stances in evidence, natural probabilities, 
and reasonable inferences arising from 
the evidence, have not been exhausted 
and put to the accused while recording 
his statement under Section 342. 

(Para 88) 

(E) Evidence Act (1872), Ss. 45 and 47 
*•— Accused charged with forgery — Con- 
viction can be based solely on expert 
testimony, though as a measure of pre- 
caution the evidence should be corrobo- 
rated by other evidence — Penal Coda 
(1860), Ss. 465. 471. 

Where the charge against the accused 
Is one of forging a writing, as a rule It 
fa imprudent to convict him solely on 
the basis of the expert testimony. 

But it is merely a rule of caution and 
not an absolute rule of law. There Is 
nothing in law to prevent the Court from 
recording a conviction on expert evi- 
dence alone. The reason Is that the Iden- 
tification of handwriting is an Imperfect 
science. There the mar gin of error Is 
great Exports often give dogmatic opi- 
nions unsupported by reasons. The value 
of the expert evidence, however, varies 
with the circumstances of each case and 
the reasons given by him In support of 
his opinion. Its value is to be Judged 
with the same yardstick with wh ich t he 
evidence of any other witness Is apprais- 
ed. It fa to be seen how far it fits In 
With the surrounding circumstances and 
the natural probabilities of the case. If 
in a given case the evidence of the ex- 
pert fa materially corroborated and con- 
firmed by the other evidence, the re fa 
nothing In law to the Court from 
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recording a conviction of the accused on 
the basis of such expert testimony. 

(Paras 93, 94) 
(F) Evidence Act (1872), S. 3 — Cir- 
cumstantial evidence — Conviction based 
on — Nature of circumstantial evidence 
required. 

In cases dependent on circumstantial 
evidence, in order to justify the infer- 
ence of guilt, the incriminating facts must 
be incompatible with the innocence of 
the accused or the guilt of any other 
person, and incapable of explanation 
upon any other reasonable hypothesis, 
save that of the accused’s guilt (Para 99) 


(G) Penal Code (I860), Ss. 464, 465, 
'466 — Malting false document — Mak- 
ing document by copying false entries 
from forged document — It is "making 
false document”. 


If a person deliberately prepares Em- 
barkation Forms in contravention of the 
statutory requirements, merely by copy- 
ing out false entries from the forged 
passports, then he would he 'making a 
false document’ as defined in Section 464, 
Penal Code, so that his act would amount 
to ‘forgery* as defined in Section 463, 
Penal Code, it being presumed that the 
Intention of the accused in copying out 
the entries was fraudulent. The offence 
committed by the person in respect of 
the Embarkation Forms, therefore, will 
fall under Section 465, if not under Sec- 
tion 466, Penal Code. (Para 108) 


Cases Referred: Chronological tParas 
(1968) 1968 Cur U 18 = 1968 Cri 
LJ 709 (Punj & Har), State v. 

Smt. Kartar Devi 15. 6o 

(1967) AIR 1967 SC 1145 (V 54) = 
(1967) 2 SCR 406, Bijoya Laxnn 
Cotton Mills Ltd. v. State of 
W B 15, 51, 57 

(1967) 1967 Delhi LT 344 = Cri 
App No. 97-D of 1963, D/- 7-10- 
1966, Sardul Singh v. State II, 12 
(1965) AIR 1965 Punj 270 (7 52) = 

1965 (2) Cxi LJ 119, Parkash Chan- 
dra v. Union of India 
(1965) Cri App No. 956 of 1964 D/- 

29- 11-1965 (Punj), State v. Bishan 

Sarup Dalwala _ . 

(1964) Cri App No. 89 of 1963, D/-^ 

30- 3-1964 (Punj), Master Girdhan 

Lai v. State 63, 67, 68, 69 

(1964) Cri App No. 388 of 1963 D/- 
14-8-1964 (Punj), Rachhpal Singh 
v. State 15 ’ 67 

(1963) AIR 1963 SC 666 (V 50) = 

1963 (1) Cri U 623, Tulsi Ram j. 
State of U. P. 15, 49, 50 

(1961) AIR 1961 SC 221 (V 48) = 

(1961) 1 SCR 728, State of Bihar 
v. Rani Sonabati Kumarf 15, 44 

(1961) AIR 1961 SC 1762 (V 48)= 

1961 (2) Cri LJ 828, E. G. Barsay 
v. State of Bombay 


15 


15 


47 


(1961) AIR 1961 Punj 333 (V 48) =63 
Pun LR 238 = 1961 (2) Cri U 
148, Tara Chand Verma v. State 15, 64 
(1952) AIR 1952 SC 181 (V 39) = 

1952 Cri LJ 955, Dattatraya 
Moreshwar v. State of Bombay 19, 
, 59, 61 

(1945) AIR 1945 PC 156 (V 32) = 

72 Ind App 241, Emperor v. 
Sibnath Banerjee 15, 42, 43, 45 

(1943) AIR 1943 FC 1 (V 30) =44 
Cri LJ 558, Keshav Talpade v. 
Emperor 40 

(1943) AIR 1943 FC 75 (V 30) = 

(1944) 6 FCR 1, Emperor v. Sib- 
nath Banerjee 15, 40 

H. L. Sibal, Sr. Advocate with S. S. 
Sandhawalia, for Appellant; K, L. Arora, 
for Respondent, 

JUDGMENT: Forty-four persons were 
committed for trial under Section 120-B 
read with Sections 465, 466, and 471, 

Indian Penal Code, to the Court of Ses- 
sion, Jullundur, on a charge of criminal 
conspiracy, having a plurality of objects, 
namely, to obtain fraudulently passports 
from persons at various places in the 
Punjab, to insert false and forged entries 
and photographs in them, and to use such 
forged passports and other travel docu- 
ments for travelling to United Kingdom. 
Two of them, including Manmohan Singh 
Johal, were also charged for the substan- 
tive offence under Section 466, Indian 
Penal Code. They were tried by Shri 
C. G. Suri, Ex-officio Additional Ses- 
sions Judge, Jullundur. Thirty-six of 
these accused persons were passengers, 
hailing mostly from the. Jullundur Dis- 
trict of Punjab. Out of these passenger 
accused, the learned trial Judge has 
acquitted 15, and convicted the rest and 
sentenced each of them to imprisonment 
till the rising of the Court and a fine of 
Rs. 101/-. Out of the accused catalogued 
as “travel agents or their employees 
functioning in Jullundur in the year 
3959”, the learned trial Judge has acquit- 
ted accused Nos. 40, 41 and 43 and con- 
victed the rest. 

2. Manmohan Singh Johal (Accused 
No. 37) has been convicted under Sec- 
tion 120-B read with Section 471 of the 
Penal Code, and sentenced to 5 years' 
rigorous imprisonment and a fine of 
Rs. 50,000/-, and in default of payment 
of fine, to undergo 2 years’ further rigo- 
rous imprisonment. He has been further 
convicted under Section 466, Indian Penal 
Code, and sentenced to 5 years’ rigorous 
imprisonment, with the direction that the 
sentences on both the counts shall run 
concurrently. 

3. Amrit Lai Kapila (Accused No. 38), 
has been convicted under Section 120-B 
read with Section 471 of the Penal Code, 
and sentenced to 3 years’ rigorous impri- 
sonment and a fine of Rs, 10,000/-, and. 


228 Pun}. ]Prs. 3-11] 
in default, to undergo further rigorous 
imprisonment for one year. 

4. Kashnura Singh (Accused No. 44), 
has also been convicted. 

5 Harbhajan Singh Sanghera (Ac- 
cused No 39) has been convicted under 
Section 120-B read with S 471, Indian 
Penal Code, and sentenced to 3 years’ 
rigorous imprisonment and a fine of 
Rs 10,000/-, or, in default of payment of 
fine, to undergo further rigorous impri- 
sonment of one year 

6. A. Joseph Verghese (Accused No. 
42), who was the Port Registration Offi- 
cer at Cochin from where the passenger 
accused had sailed, has been convicted 
under Section 120-B read with S 471, 
Indian Penal Code, and sentenced to 6 
months’ rigorous imprisonment. 

7. Out of the 26 convicts, only 4, 
namely, Manmohan Singh Johal, Amrit 
Lai Kapila, Harbhajan Singh Sanghera, 
and A. Joseph Verghese have preferred 
Criminal Appeals 121, 119, 118 and 120 
of 1965, respectively, against their con- 
viction, to this Court This judgment will 
dispose of all the four appeals. 

8. The facto of the prosecution case, 
in brief, are as follows- 

On the 9th October, 1959. 'M. V. 
Neptuma’ sailed from Cochin Port carry- 
ing 188 passengers for Genoa. Out o! 
those passengers, 80 had been booked 
with the Shipping Agents Messrs Vol- 
kart Brothers of Cochin by the 
*Ranjit Travel Agency’, (hereinafter 
referred to as the R T, A.) Jullundur, of 
which Manmohan Singh Johal, Accused 
No 37, was the sole proprietor, Amrit Lai 
Kapila, Accused No 38, was the Manager, 
and Tilak Ram, Accused No. 43, and 
Kashmira Singh, Accused No 44, were 
employees. The last named was work- 
ing as motor-driver to Manmohan Singh 
Johal, proprietor of the R T A. *M. V. 
Roma' belonging to Messrs. Laura lines 
sailed from Cochin Port on the 14th 
October, 1959. Jit Singh (Accused No 36), 
who was also booked by the R T. A. 
with Messrs. Harrison and Cross- fields. 
Shipping Agents, sailed by that ship 
The passengers of both the aforesaid 
ships that sailed on the 9th and 14th 
October, 1959, were cleared at the port 
by Joseph Verghese (Accused No. 42) 
Accused Nos. 1 to 35 disembarked at 
Genoa on or about the 23rd October, 
1959, and went by tram to London where 
they were checked and found travelling 
with forged travel documents. Mr K. R 
Sood of the Indian High Commission In 
London made enquiries from the passen- 
gers and recorded their statements in a 
set form. Thereafter, these passenger-ac- 
cused, including Jit Singh (Accused 
No 36) were sent to India. 

After obtaining the consent of the Pun- 
jab Government under Section 196-A of 
the Code of Criminal Procedure (the 
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validity of which is hotly disputed in this 
case), all the aforesaid 44 accused were 
challaned in the Court of a Magistrate at 
Jullundur, who, after making a preli- 
minary judicial enquiry, charged and 

committed them for trial to the Court 
of Session with the aforesaid result 
9. The first point of law raised by 
Mr Chari, the learned counsel for Amrit 
Lai Kapila, Accused No 38, is that the 
trial in this case was invalid because no 
complaint as contemplated by S 196-A, 
Cr i mi n al Procedure Code, was made in 
this case. It Is maintained that in Sec- 
tion 196-A (1), the use of the expression 
“the object of the conspiracy” indicates 
clearly the goal to be achieved. It means 
the ultimate object which is sought to 
be achieved by the conspiracy. The 
object In this case as disclosed by the 
charge-sheet says Mr. Chari, was to send 
people to England, which by itself was 
not an offence or an illegal act, though 
it was sought to be achieved by illegal 
means, Le , forging of passports and other 
travel documents According to the coun- 
sel, the expression ’illegal means’ em- 
braces both aspects of wrong, mvu 
wrongs as well as criminal offences It 
is urged that in these circumstances, sub- 
section (1) and not sub-section (2) of Sec- 
tion 196-A was applicable Since the cog- 
nizance in this case was taken on a Police 
report and not on a complaint, the pro- 
ceedings were null and void ab initio 
10. Though this argument Is ingenious 
and plausible, yet on a careful considera- 
tion, In the circumstances of the case, it 
will appear to be untenable A glance 
at the charge-sheet would show that the 
conspiracy with which the accused were 
charged had a plurality of objects. Includ- 
ing the commission of offences viz., to 
forge passports and other travel documents 
and to fraudulently or dishonestly use 
as genuine those forged documents 
Thus, the salient intention and design of 
the conspirators was to prepare false 
documents for enabling the passengers to 
go abroad. It is wrong to say that there 
can be only one object of a conspiracy 
Nor is it permissible, in my opinion, to 
make a distinction between the primary 
or subsidiary object of a conspiracy. It> 
Its dictionary sense, the word 'object' is 
of very wide amplitude It means “that 
about which any power or faculty Is em- 
ployed”, "that towards which the mina 
is directed in any of its states or activi- 
ties”: “that for the attainment of whiai 
efforts are directed", and “that which is 
aimed at or desired”. The term "object f 
is synonymous with ’aim’, ’end’, 'design, 
'purpose’ or ’view 3 Conspiracy, therefore, 
can be hatched with a series of objects 
in view. 

1L This argument was raised before 
Grover J In Sardul Singh v. State. 1967 
Delhi L. T. 344 Criminal Appeal No 97-D 
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of 1963 (Delhi), It was rejected with these 
observations: 

"I. find It d iffi cult to accede to the con- 
tention of the learned co uns el for the 
appellants that the prime object of the 
conspiracy was to send the passengers 
abroad. The dominant intention apparent- 
ly waste make spurious documents.,.. 
The principal and main object was to 
forge and to use forged documents for 
enabling the passengers to go abroad.... 

It can well be said that in the 

present case the object of the conspiracy 
was to do the various acts which have 
been stated in the charge of alternatively 
what was stated in the police report on 
which the cognizance of the offence was 
taken. Nevertheless the object was such 
as would attract the applicability of 
clause (2) of S. 19.6-A and not clause (1).” 

12. I am in respectful agreement with 
the above observations. The facts of Sar- 
dul Singh’s case, 1967 Delhi LT 344 = 
Cri App. No. 97-D of 1963 (Delhi) were 
s i mi lar. Indeed, Mr. H. L. Sibal, the learn- 
ed counsel for Manmohan Singh Johal ap- 
pellant has conceded that sub-section (2) 
and not sub-section (1) would apply. 

13. The next legal objection which’ 
was raised in the alternative by Mr. 
Chari and was canvassed at length by 
Mr. H. L. Sibal, is, that sanction for pro- 
secution, as contempated by the Code of 
Criminal Procedure is not a routine, 
mechanical executive act, but is a deci- 
sion of policy which has to be taken by 
the Minister, Council of Ministers, or the 
Governor, According to Mr. Chari, this 
power could not be delegated by the 
Minister to the Home Secretary. Mr. 
Sibal, however, is not rigid in his conten- 
tion that this power to accord sanction or 
consent under sub-section (2) of S. 196-A, 
Criminal Procedure Code, could not be 
delegated by the Governor to the Home 
Secretary. He has laid stress on the fact 
ithat this power had not been delegated 
by the Governor or the Minister to the 
|Home Secretary, who had consequently 
no authority to take a decision in the 
matter at his own level without reference 
to the Minister. 

14. It is emphasised that the recital in 
the consent. Exhibit P. 303, to the effect, 
that the Governor of Punjab was pleased 
to give his sanction to the initiation of 
these proceedings, had been shown to be 
factually wrong. Thus, the essential pre- 
requisite for prosecution of the accused 
persons in respect of an offence under 
Section 120-B read with Sections 465, 
466 and 471 of the Indian Penal Code 
was missing, and their trial on that 
charge was null and void. Mr. Sibal has 
referred to the Rules of Business framed 
by the Governor under Article 166 of 
the Constitution. He has stressed that the 
Rules in Part I, Exhibit C. W. 1/1. fram- 
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ed by the Governor, concern only the 

S.° c ra t® of 4 , busi °ess among the Minis- 
ters, while the Rules relating to the 
SHf*? 6155 are to be found 
•? ?*** Sibal points out that there 

Jf-.^fthmg in the Rules of Business (Ex- 
hibits e W. 1/1 and C. W. 1/2) giring 

-n 7 necess ary implication, 
powers to the Home Secretary to give 
tor initiation of proceedings under 
Section 196-A Criminal Procedure Code, 
on behalf of the Government. The Rules 
£ ? art J (tixhibit C. W. 1/1) only classi- 
fy the Departments and prescribe a chan- 
nel through which the business of the 
Government is to be carried on by the 
Council of Ministers, or the Minister under 
whose charge the Department has been 
placed by the Governor. In the view of 
tiie learned counsel, these Rules do not 
delegate the various items of bus in ess 
enumerated therein to the Secretaries On 
the contrary, Rule 18 (Exhibit C. W. 1/2)' 
of the Rules of Business of the Punjab 
Government expressly says that cases 
shall ordinarily be disposed of by or 
under the authority of the Minister-In- 
charge who may, by means of standing 
orders, give such directions as he thinks 
fit for the disposal of cases in the De- 
partment. No such standing order autho- 
rising the Home Secretary to accord 
sanction for prosecution under Section 
196-A, Criminal Procedure Code, has 
been produced. 

14A. In anticipation of the arguments 
of the learned counsel for the State, Mr. 
Sibal contends that he is not challenging 
the validity of the consent order, Exhl- 
bit P. 303, on the ground that it is not 
an order or instrument made or execut- 
f o by the Governor, but on the ground 
that it has not been made or executed 
m accordance with law, and that the 
recital in the order is wrong. It is urged 
that Clause (1) of Article 166 postulates 
that there should be a previously passed 
order of the Government, which means 
an order passed . by the Minister-in- 
charge or the Council of Ministers and 
only thereafter the question of express- 
ing that order or decision to have been 
taken in the name of the Governor would 
arise. According to the learned counsel, 
if there is no order of the Government 
passed in accordance with the Rules 
of Business of the Punjab Government, 
but of a Secretary not authorised by the 
Government, its expression in the name 
of the Governor or its subsequent authen- 
tication under Clause (2) of Article 166 
would not afford any immunity against 
an attack on the ground that the order 
was not in accordance with law. 

15. In support of his contention, Mr. 
Sibal has relied upon State v. Smt. Kar- 
tar Devi, 1968 Cur U 18 :(1968 Cri 
LJ 709) (Fb & Har); Tara Chand Verma 
v. State, 63 Pun LR 238 :(AIR 1961 Punj 
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333); Criminal Appeal No. 388 of 1063, 
Rachhpal Singh v. State; decided by a 
Single Bench of this Court on 14-8-1964 
(Punj), Criminal Appeal No. 056 of 1964. 
State v Bishan Sarup Dalwala, decided 
by a Division Bench of this Court on 
29-11-1965 (Pun)); Emperor v. Sibnain 
Banerjee, AIR 1943 F. C. 75; Emperor v. 
Sibnath Banerjee, AIR 1945 P- C. 156; 
State of Bihar v. Rani Sonabati Kumari, 
AIR 1961 S C 221. Tula Ram v. State 
of Uttar Pradesh, AIR 1963 SC 666. Par- 
kash Chandra v. Union of India. AIR 1965 
Punj 270 (D. B): and M/s. Bijoya Lak- 
shin! Cotton Mills Ltd. v. State of West 
Bengal, AIR 1967 SC 1145. 

16. In reply Mr. K. L. Arora, the 
learned counsel fcr the State, maintains 
that under Article 154 of the Constitu- 
tion, the executive power of the State 
which vests in the Governor, can be 
exercised by him either directly or 
through officer subordinate to him in ac- 
cordance with the Constitution. The Rules 
of Bu siness of the Punjab Government 
contained in Part I (Exhibit C. W. l/l) 
have been framed by the Governor not 
only under Clauses (2) and (3) of Arti- 
cle 166 of the Constitution, but also under 
Article 154 (1) of the Constitution. In this 
connection, counsel has laid stress on the 
words "In exercise of. . . mid all other 
powers enabling him in this behalf’ oc- 
curring in the preamble of the Rules In 
Part I (Exhibit C W. l/l) Counsel has 
then referred to Rule 2 of the Rules of 
Business. Exhibit C. W. 1/1, which says 
'that the business of the Government 
shall be transacted In the Departments 
specified In the Schedule annexed'. The 
Governor has. consequently, not only In 
exercise of his powers under Article 166, 
Clauses ( 1 ) and (2), but also under Arti- 
cle 154. directed by these Rules that the 
business of the Government shall be 
transacted in. the Departments through 
such and such Secretary. According to 
Mr. Arora. the word Through’ occurring 
In this Rule Is significant. In the annex- 
ed Schedule, referred to In Ride 2, there 
la item no. 5, which according to the 
learned counsel, delegates all the powers 
to the Home Secretary with regard to 
the administration of criminal justice, 
excluding some 18 matters enumerated 
therein. The accord of sanction or con- 
sent under Section 196-A Criminal Pro- 
cedure Code, says Mr. Arora. Is a mat- 
ter which the Home Secretary, by virtue 
of item No. 5 relating to the administra- 
tion of criminal justice, was empowered 
to deal and decide. 


17. Mr Arora has also referred to 
Rule 9. Clause 1, in Part H (Exhibit 
C. W. 1/2) which authorises the Secretary 
fo the Government to sign every order 
or Instrument of the State and further 
cays 'such signature shall be deem e d to 
be the proper authentication of such order 


or Instrument* Mr. Arora contends that 
In view of item no. 5 In the Schedule 
annexed to the Rules in C. W. 1/1 and 
Rule 9 In C. W. 1/2. the Home Secretary 
had duly passed the order or accorded 
the consent Exhibit P. 303. on behalf of 
the Government This order Is expressed 
In the name of the Governor as Is requir- 
ed by Clause (1) of Article 166, and 
Rule 8 of the Rules of Business. Exhi- 
bit C. W. 1/2, it has been duly authenti- 
cated in accordance with the Rules made 
by the Governor Consequently, it cannot 
be called in question in this Court on 
the ground that it was not made by the 
Governor. 

18. According to Mr. Arora, the vali- 
dity of the order. Exhibit P. 303 Is, in 
substance, being challenged on that 
ground that this order though duly auth- 
enticated in accordance with the Rules 
and expressed in the name of the Gover- 
nor. has not. In factv been made by the 
Governor. The defendants cannot. In view 
of Clause (2) of Article 166 of the Con- 
stitution, go behind that order and ques- 
tion its validity. 

19. Mr. Arora has controverted Mr. 
Cl lari’s argument that the Governor or 
the Minister could not validly delegate 
the authority to grant consent under 
Section 196-A. Criminal Procedure Code, 
The Constitution itself, says Mr. Arora. 
envisages such delegation of powers. The 
language of Section 196-A, Criminal Pro- 
cedure Code, also shows that the Gov- 
ernment could delegate Its function of 
according the consent even to a District 
Magistrate. The Home Secretary was a 
far higher officer of the Government Mr. 
Arora has cautioned the Court not to 
follow the decisions which proceed on an 
Interpretation of Section 198-B, Criminal 
Procedure Code. Those provisions, says 
Mr. Arora. constitute a complete code in 
themselves, and different considerations 
apply to the accord of sanction under 
Section 198-B, Criminal Procedure Code. 
Mr. Arora has riled Dattatraya Moresh- 
war v. State of Bombay. AIR 1952 SC 
381, and has endeavoured to distinguish 
the numerous rulings cited by Mr. H. I* 
SibaL 

20. Section 196-A Criminal Procedure 
Code, reads as follows: 

"196-A No Court shall take cogni- 
zance of the offence of criminal conspi- 
racy punishable under section 120B of 
the Indian Penal Code, 

CD In a case where the ohject of the 
conspiracy Is to commit either an illegal 
act other than an offence, or a legal 
act by Illegal means. Or an offence to 
which the provisions of section 196 ap- 
ply, unless upon complaint made by 
order or under authority from the 
State Government or some officer em- 
powered by the State In this b eha lf, or 
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(2) In a case where the object of the 
conspiracy is to commit any non- 
cognizable offence, or a cognizable offence 
not punishable with death, imprisonment 
for life or rigorous imprisonment for a 
term of two years or upwards, unless the 
State Government or a Chief Presidency 
Magistrate or District Magistrate em- 
powered in this behalf by the State Gov- 
ernment has, by order in writing, con- 
sented to the initiation of the proceed- 
ings: 

Provided that where the criminal cons- 
piracy is one to which the provisions of 
sub-section (4) of section 195 apply no 
such consent shall be necessary." 

21. Thus, the sole question for deter- 
mination is, whether Exhibit P. 203 is a 
valid consent to the initiation of the pro- 
ceedings for prosecution of the appellants 
and the other accused persons for the 
offence of criminal conspiracy, when the 
obiect of that conspiracy was to commit 
offences under Sections 465, 466 and 471, 
Indian Penal Coda 

22. The ’Government’ spoken of in 
Section 196-A, Criminal Procedure Code, 
means the Governor acting on the advice 
of the Council of Ministers, or on the 
advice of the individual Minister to 
whom the Department concerned has been 
allocated under the Rules of Business 
framed by the Governor. In the ultimate 
analysis it may also mean a Secretary to 
the Government to whom the transaction 
of that business has been delegated by 
the Minister concerned by a standing 
order or otherwise in accordance 
with the Rules of Business framed 
by the Governor under Clauses (2) and 
(3) of Article 166 of the Constitution. If 
an order according the consent for the 
purposes of sub-section (2), of Sec- 
tion 196-A, Criminal Procedure Code, is 
passed by the Council of Ministers, 
authorised Minister, or the authorised 
Secretary, and is thereafter . expressed in 
the name of the Governor as required 
by Clause CD of Article 166 and authen- 
ticated in accordance with the rules, of 
Business, then in view of the provisions 
of Clause (2) of Article 166, this order 
cannot be challenged on the ground that 
it was not passed or made by the Gover- 
nor. 

23. There is also authority for the 
proposition that if the order is not ex- 
pressed in the name of the Governor, and 
is not duly authenticated in the manner 
prescribed, evidence can be led to show 
that the order was, in fact, passed or 
made by the Governor. In the instant 
case, the consent in writing was express- 
ed to have been made in the name of the 
Governor. It was further signed by the 
Home Secretary, who, under the Rules 
of Business, was competent to. authen- 
ticate it The immunity envisaged in 
Clause (2) of Article 166 of the Constitu- 
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tiem, therefore, was available to this 
order. That is to say, its validity cannot 
be challenged on the ground that this 
order was not made by the Governor. 
But since two pages of this order, in 
which the names of certain accused were 
enumerated, were found missing, the 
trial Court examined Shri R. K Sondhi, 
Superintendent of the Home Secretary, 
C. W. 1, and Shri A. N. Kashyap, then 
Home Secretary as C. W. 2, who had 
signed the order in question. The com- 
petency of Mr. Kashyap, the then Home 
Secretary, to accord this consent. Exhi- 
bit P. 303, was questioned at the earliest 
opportunity by the defence, Mr. A. N. 
Kashyap, C. W. 2, conceded that the case 
was not put up before the Minister, 
because according to precedent, the Home 
Secretary was entitled to grant sanction 
in such cases without reference to the 
Minister. Mr. Sondhi, C. W. 1, stated 
that the Home Secretary could, in his 
discretion deride whether the matter 
should be placed before the Minister in- 
charge or not. 

24. From the plethora of case law on 
the subject, the rule that can be deduc- 
ed is that though an order, which is ex- 
pressed in the name of the Governor and 
is authenticated in accordance with the 
Rules of Business, cannot be assailed on 
the ground mentioned in Clause (2) of 
Article 166 of the Constitution, viz., that 
it was not made by the Governor, yet 
it can be challenged on any other ground 
for instance, that the person who made 
that order on behalf of the Governor 
had no authority under the Rules of 
Business or any other law to make that 
order or take the derision on behalf of 
the Governor. The reason is that the 
Governor under our Constitution is a 
constitutional head. Only in few matters 
he has to act directly in his discretion. 
In all other matters, he has to act on the 
advice of the Council of Ministers or 
individual Minister concerned in accord- 
ance with the Rules. It is true that under 
Article 154 of the Constitution, the execu- 
tive power of the State' vests in the 
Governor, but that executive power is to 
be exercised, (excepting a few cases, 
where he has to act directly in his dis- 
cretion) through officers subordinate 
to him. It is well settled that the 
word 'officer 5 in Article 154 (1) of 
the Constitution includes the Minis- 
ters, Thus, the ultimate analysis, 
this executive power, including the 
matter of granting sanctions, rests with 
the Council of Ministers or the Minister- 
in-charge of the Department concerned, 

25. Now let me advert to the Rules 
of Business framed by the Governor 
under Article 166 of the Constitution, 
Clause (3) of this Article says: 

"(3) The Governor shall make rules for 
the more convenient transaction of the 
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business of the Government of the State, 
and for the allocation among Ministers of 
the said business in so far as it is not 
business with respect to which the Gover- 
nor is by or under this Constitution 
required to act in his discretion.” 

26. This danse speaks of two distinct 
subjects in relation to business of the 
Government Firstly, it speaks of the 
allocation of such business among Minis- 
ters Secondly, it speaks of the transac- 
tion of such business While in some 
States, such as West Bengal, consolidated 
rules relating both to the transaction and 
the allocation of such business among 
Ministers have been framed, in the State 
of Punjab, the Rules relating to the 
allocation of the business among Minis- 
ters have been framed separately from 
the Rules relating to the transaction of 
such business The Rules, Exhibit C W 
1/1 (Part I) are captioned, "Business of 
the Punjab Government (Allocation) 
Rules, 1953” The Rules in Exhibit C W 
1/2 (Part II) are captioned, "The Rules 
of Business of the Government of Pun- 
jab, 1953” Though the Rules in Exhibit 
C, W 1/1 and m Exhibit C W 1/2 are 
not to be read in isolation from each 
other, yet their division mto two parts 
under somewhat different headings would 
help the Court in their construction. The 
Rules ra Exhibit C W 1/1 (Part I) are 
4 in number Rule 1 only gives the name 
of the Rules. Rule 2 says 

"2 The business of the Government 
shall be transacted in the Departments 
specified in this Schedule annexed, and 
shall be classified and distributed be- 
tween those Departments as laid down 
therein.” 

Rule 3 provides: 

"3 The Governor shall, on the advice 
of the Chief Minister, allot among the 
Ministers the business of the Government 
by assigning one or more Departments to 
toe charge of a Minister: 

Provided that nothing in this Rule shall 
prevent the assigning of one Department 
to the charge of more than one Minis- 
ter” 

27, In the Instant case, it is not dis- 
puted that under Rule 3. the Governor 
had assigned the Department of Home 
Affairs to the charge of the Home Minis- 
ter 

Rule 4 lays down: 

"4 Each Department of the Secretariat 
shall consist of the Secretary to the Gov- 
ernment, who shall be the official head 
of that Department, and of such other 
officers and servants subordinate to him 
as the State Government may determine* 
Provided that — 

(a) more than one Department may be 
placed in charge of the same Secretary. 

(b) toe work of a Department may be 
divided between two or more Secre- 
taries.” 


Manmohan Singh v. State (Sarkaria J.j A.IE. 

28. Then there is the Schedule spoken 
of in Rule 3 It classifies the Depart- 
ments, such as 'General Administration’, 
’Law and Order*, ’Administration of Jus- 
tice’, etc. Then, under these classified 
headings is written 'through Chief Secre- 
tary’, Through Home Secretary*, etc. We 
are concerned only with the Department, 
'Administration of Justice*. Under that 
caption it is written Through Home Secre- 
tary*. Then thereafter are enumerated 
several items of business, which will be 
transacted in the Department of Admi- 
nistration of Justice through the Home 
Secretary. Item No. 5 reads as follows: 

"5 Administration of criminal justice 
including constitution, powers, mainten- 
ance and organisation of courts of crimi- 
nal jurisdiction within the State, exclud- 
ing* 

(1) Appeals against acquittals and Gov- 
ernment applications for enhancement of 
sentences 

(2) Conduct of particular cases in cri- 
minal courts 

(3) *• •• •* 

(4) mm*. 

(5) 

( 6 ) •• •* ** 

(7) Cases of conditional grants of par- 
don. 

( 8 ) •• •* •* 

(9) All cases under sections 401 and 
402, Criminal Procedure Code, except 
cases regarding the grant of remission of 
sentences to prisoners by the Minister-ln- 
charge. Jails on his visit to Jails 

(10) All cases relating to grant of par- 
dons, reprieves, respites or remission of 
punishment, or to suspend, remit or com- 
mute the sentence of any person except 
cases regarding the grant of remission of 
sentences to prisoners by the Minister- 
in-charge, Jails on his visit to jails. 

( 11 ) 


( 12 ) **•*•« 

(13) *• M •• 

(14) MM.. 

(15) M M M 

(16) M M M 

(17) ..MM 

(18) « •• •* ” 

29. It cannot be disputed that giving 
of sanction or consent for prosecution 
under the Criminal Procedure Code would 
fall well-nigh within the ambit of 'Admi- 
nistration of criminal Justice', an expres- 
sion which is of very wide amplitude. 
But the real question is, whether the 
enumeration of this item no 5 under 
the caption "Administration of Justice” 
(through the Home Secretary) amounts 
to delegation of the power to transact 
that business without reference to the 
Minlster-in-charge of that Department 
In my opinion, the answer to this ques- 
tion must be In the negative. The word 
'through’ immediately preceding 'the 
Home Secretary* in the heading under 
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which Item No. 5 is enumerated, and also 
elsewhere in the headings, indicates that 
while classifying the various Departments 
these Rules simply prescribe a channel 
through which the business would be 
carried on by the Ministers. The words 
"Administration of Justice through Home 
Secretary” only mean that the Minister, 
who has been assigned by the Governor 
under Rule 3, the Department of the 
Administration of Justice, shall be respon- 
sible for transacting inter alia the busi- 
ness enumerated as item no. 5, viz., 
'Administration of Criminal Justice, 
through the. Home Secretary’. It cannot, 
by any stretch of imagination, be constru- 
ed as delegating the business of item 
no. 5 to the Home Secretary, empowering 
him to take all administrative decisions 
relating thereto without reference to the 
Minister-in-charge. Such a construction 
will be repugnant to our democratic 
polity; it will make the Ministers 
mere figureheads and the Secretaries, 
their masters. The Rules in Exhi- 
bit C. W. 1/1 read along with the orders 
passed by the Governor under Rule 3 will 
help to determine as to which Muns- 
ter of the Government is empowered 
under the Rules to do the business, of 
the administration of criminal justice, 
as stated in aforesaid item no. 5 of the 
Schedule. 

30. So far as the delegated powers of 
the Secretaries and other officers are 
concerned, we have to advert to the 
Rules in Exhibit C. W. 1/2, which are 
further sub-divided under different head- 
ings. Rule 4 in Part I, captioned 'Dis- 
posal of Business’, says: 

"4. The Council shall be collectively 
responsible for all executive orders issu- 
ed in the name of the Governor in ac- 
cordance with these Rides whether such 
orders are authorised by an individual 
Minister on a matter pertaining to his 
portfolio or as the result of discussion at 
a meeting of the Council, or howsoever 
otherwise.” 

3L Mr. Arora has laid a good deal of 
stress on the words "or howsoever other- 
wise” occurring in the above Rule. This 
expression, according to the learned coun- 
sel, indicates that if a Secretary to Gov- 
ernment issues an order in the name of 
the Governor even without reference to 
the individual Minister concerned or the 
Council, the Council shall be collectively 
responsible for the same. Thus, this Rule 
impliedly authorises the Secretaries to 
the Government to carry on the business 
of the executive Government as classifi- 
ed and enumerated in the Schedule in 
Exhibit C. W. 1/1, excepting where under 
a standing order of the Minister or other- 
wise, he is required to obtain the deci- 
sion of the Minister. 

32. The contention of the learned 
counsel appears to be devoid of force. 


Firstly, the stress in these Rules is on 
the words "executive orders issued in ac- 
cordance with these Rules” and the ex- 
pression "or howsoever otherwise” is to be 
read as relating to those orders which 
are issued in accordance with the Rules. 
In any case, Rule 4 enjoins only the col- 
lective responsibility on the Council of 
Ministers. It will not ipso facto validate 
orders issued by the Secretaries, in 
breach of these Rules, in the name of 
the Governor. Secondly, Rule 4 is not to 
be read independently of the other Rules 
in this Part. Rule 6 (Part I, Exhibit 
C. W. 1/2) provides: 

"6. Without prejudice to the provi- 
sions of R. 4, the Minister-in-charge of a 
Department shall be primarily respon- 
sible for the disposal of the business 
pertaining to that Department.” 

33. Rule 9 (1), which is also material, 
reads as follows: 

"9 (1). Every order or instrument of the 
Government of the State shall be sign- 
ed either by a Secretary, an Additional 
Secretary, a Joint Secretary, a Deputy 
Secretary, an Under-Secretary or an 
Assistant Secretary or such other officer 
as may be specially empowered by the 
Governor in that behalf and such signa- 
ture shall be deemed to be the proper 
authentication of such order or instru- 
ment.” 

34. The Rules in Part H in Exhibit 
C. W. 1/2 relate to the 'Procedure of the 
Council’. 

35. The material Rules in Part IH 
(Exhibit C. W. 1/2) are as follows: 

"18. Except as otherwise provided by 
any other Rule, cases shall ordinarily be 
disposed of by or under the authority of 
the Minister-in-charge who may, by 
means of standing orders, give such 
directions as he thinks fit for the dis- 
posal of cases in the Department. Copies 
of such standing orders shall be sent to 
the Chief Minister and the Governor. 

19. Each Minister shall by means of 
standing orders, arrange with the Secre- 
tary of the Department what cases or 
classes of cases are to be brought to his 
personal notice. Copies of such standing 
orders shall be sent to’ the Chief Minister 
and the Governor. 

20. Except as otherwise provided here- 
in, a case shall be submitted by the 
Secretary in the Department to which 
the case belongs to the Minister-in- 
charge. 

21. Every Monday, the Administrative 
Secretary shall submit to the Minister- 
in-charge, a statement showing particulars 
of cases disposed of in the Department 
by the Minister, and of cases, which he 
considers important, disposed of by the 
Administrative Secretary himself during 
the preceding week. A copy of each of the 
said statements shall be submitted to the 
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Chief Secretary, Chief Minister and the 
Governor. 

25. If a question arises as to the De- 
partment to which a case properly be- 
longs to the matter shall be referred for 
the decision of the Chief Secretary who 
will, if necessary, obtain the orders of 
the Chief Minister.'' 

36. Rule 28 enumerates those classes 
of cases which shall be submitted to the 
Chief Minister before the issue of orders. 

37. Rule 51 in Part IV (Exhibit C.W. 
1/2) reads as follows: 

’These Rules may, to such extent, as 
necessary, be supplemented by Instruc- 
tions to be issued by the Governor on 
the advice of the Chief Minister." 

38. From the scheme of these Ru!e% 
particularly the material Rules, quoted 
above. It is clear that ordinarily all busi- 
ness of the Government is to be disposed 
of in the Departments through the Secre- 
taries, who are official heads of those De- 
partments, by or under the authority of 
the Minister-in-charge of the Depart- 
ment No standing orders or directions 
issued by the Minister-in-charge, Le. 
Home Minister in thi3 case, authorising 
the Home Secretary to accord sanction or 
consent for prosecution, have been 
referred to or produced by the learned 
counsel for the State. There is nothing 
in the Rules which directly delegates that 
power to the Home Secretary. Generally 
sp e a k i n g, the Rules themselves do not 
delegate the power of transacting execu- 
tive business to the Secretaries. They, 
however, envisage euch delegation of 
authority by the Minister-in-charge of 
the Department. Only one instance of 
such delegation of a power to the Chief 
Secretary under Rule 25 (Exhibit C. W. 
1/2) has been pointed out to me. Under 
that Rule, if a question arises as to whe- 
ther a matter concerns a particular De- 
partment, it will be referred for decision 
to the Chief Secretary, who will, if neces- 
sary, obtain the orders of the Chief 
Minister. 

29. Hie conclusion Is thus Inescapable 
that the Home Secretary could not take 
this policy decision and accord the neces- 
sary consent under Section 196-A (2) of 
the Code of Criminal Procedure on be- 
half of the Government without reference 
to the Minister-in-charge of the Depart- 
ment Home Secretary's statement in the 
witness-box. that he was entitled on the 
basis of past practice and precedent to 
issue the necessary orders in question on 
behalf of the Government only confirms 
the conclusion that there is nothing in 
the Rules or in any standing or other 
order of the Minister expressly authoris- 
ing the Home Secretary to dispose of 
such matters without reference to the 
Minister-in-charge. There Is ample autho- 
rity for the proposition that in such a 
situa tion, the validity of the order, ex- 


pressed and authenticated by the Secre-J 
tary, can be questioned on the ground 
that the Secretary had, under the law. 
no authority to pass that order. 1 

40. The leading case on the subject fa 
AIR 1943 F. C. 75. In that case 9 per- 
sons were detained In West Bengal under 
Rule 26 of the Defence of India Rules, 
By a judgment Keshav Talpade v. Em- 
peror, AIR 1943 F. C. 1 pronounced on 
22nd April, 1943. the Federal Court held 
Rule 26 of the Defence of India Rules to 
be ultra vires the Central Government 
Immediately after this judgment was pro- 
nounced, the 9 detenus made, applications 
under Section 491, Criminal Procedure 
Code, to the High Court praying for 
their release on the ground that their 
detention was Illegal. On 28th April, 1943, 
the Governor-General promulgated an 
Ordinance, whereby the rule-making 
power of the Central Government under 
the Defence of India Act was made wider 
so as to cover the terms of Rule 26 as il 
had all along stood. By another section 
of the Ordinance, it was provided that 
no order theretofore made against any 
person under Rule 26. Defence of India 
Rules, shall be deemed to be Invalid or 
shall be called In question on the ground 
merely that the said Rule purported to 
confer powers In excess of the powers 
that might at the time the said Rule was 
made be lawfully conferred by a Rule 
made or deemed to have been made 
under Section 2, Defence of In dia Act, 
1939. 

41. The validity of the Ordinance was 
also contested, but here I am not con- 
cerned with that point. However, one of 
the questions raised before the Federal 
Court was that the requirement of R.28 
of the Defence of India Rules had not 
been complied with in respect of the 
orders of detention. On behalf of the 
Crown, it was urged that the orders 
were in proper form and the presump- 
tion set out In Illustration (e) to Sec- 
tion 114, Evidence Act, vii, that official 
acts have been regularly performed, at- 
tached to those orders. An affidavit, 
sworn by Mr. Porter, Additional Home 
Secretary to the Bengal Government, was 
furnished In which it was affirmed that 
he considered the materials placed before 
him, and in accordance with the general 
order of the Go v er nm ent, directed the 
Issue of an order of detention. Mr. Porter 
was acting on the basis that the final 
order in each case had to be passed by 
the Governor or the Minister. The Fede- 
ral Court held (by a majority) that every- 
one of these orders was bad in law as in 
no case did it appear that the matter was 
considered by the Governor at any stage, 
much less that at the time the order was 
made he was satisfied with regard to any 
of the matters set out in the order cf 
detention. 
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42. The matter went up in appeal 
before the Privy Council, AIR 1945 PC 
0.56. Though the Privy Council reversed 
the judgment of the Federal Court as to 
whether or not Rule 26 was ultra vires 
the Central Government, yet it upheld 
its decision that sub-section (2) of Sec- 
tion 59 of the Government of India Act, 
0935, only relates to one specific ground 
of challenge, namely, the order or instru- 
ment made or executed by the Governor, 
and that it did not debar a person from 
questioning the accuracy of a recital con- 
tained in a duly authenticated order, par- 
ticularly where that recital purports to 
state as a fact the carrying out of a con- 
dition necessary to the valid making of 
that order. In a normal case, the exist- 
ence of such a recital in a duly authenti- 
cated order, in the absence of any evi- 
dence as to its accuracy, be accepted by 
a Court as establishing that the necessary 
condition was fulfilled. The presence of 
the recital in the order will place a dif- 
ficult burden on the detenu to produce 
admissible evidence sufficient to establish 
even a prima facie case that the recital 
is not correct. Hence the Court has juris- 
diction to investigate the validity of the 
orders. In the result, it was held that 
since it did not appear that the matter 
was considered by the Governor at any 
stage, much less that at the time the 
order was made he was satisfied with 
regard to any of the matters with regard 
to the order of detention, the inaction of 
the Home Minister on the later submis- 
sion of the fuller material to him could 
not cure the invalidity of the order. 

43. It may be noted that Sec- 
tion 59 of the Government of India Act, 
1935, corresponds to Article 166 of the 
Constitution, while Section 49 of that Act 
corresponds to Article 154 of the Consti- 
tution. Consequently, the rule laid down 
by the Privy Council in AIR 1945 PC 
156, still holds the field. 

44. Sibnath Banerjee’s case, AIR 1945 
PC 156 was relied upon by the Supreme 
Court in AIR 1961 SC 221. The facts 
of Rani Sonabati Kumari’s case, AIR 
1961 SC 221 were, that she instituted a 
suit on 20th November, 1950, against the 
State of Bihar, in the Court of the 
Subordinate Judge, Dumka, for a declara- 
tion that the Bihar Land Reforms Act, 
1950, was ultra vires the Bihar Legisla- 
ture, and was, therefore, illegal, void, un- 
constitutional, and inoperative, and that 
the defendant had no right to issue any 
notification under the said Act or to take 
possession or otherwise meddle or inter- 
fere with the management of her estate. 
She also claimed a permanent injunction 
restraining the defendant, its officers, 
servants, employees, and agents from 
issuing any notification under the said 
Act in respect of the plaintiffs estate, 
and from taking possession of the said 
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Estate. The Court issued an ex parte ad 
interim injunction, which after hearing 
the defendant, was made absolute where- 
by the defendant was restrained from 
issuing _ any notification or taking over 
possession of the suit property under the 
said Act, and from interfering or disturb- 
ing in any manner the plaintiff’s posses- 
sion. The State did not prefer any ap- 
peal and the order became final The 
State of Bihar issued on May 19, 1952, a 
notification under Section 3 (1) of the 
aforesaid Act declaring that the plain- 
tiff’s estate had passed to and became 
vested, in the State. The plaintiff moved 
the Subordinate Judge, alleging that 
action should be taken against the de- 
fendant for contempt of Court. The 
Subordinate Judge found that the defen- 
dant State was guilty of contempt of Court. 

_ 45. One of the points for considera- 
tion before the Supreme Court was, whe- 
ther the publication of the notification 
Under Section 3 (1) of the said Act, which 
was treated by the Subordinate Judge to 
be the disobedience, had been established 
to be "the act of the State”. It was urged 
on behalf of the Court that the publica- 
tion of the notification was 'an executive 
act — an exercise of the executive power 
of the State • — ’ and since such a power 
could be exercised either by the Gover- 
nor directly or through some officer 
subordinate to him, it could not be pre- 
dicated from the mere fact that the noti- 
fication was purported to be made in the 
name of the Governor in conformity with 
the provisions of Article 166 (1) of the 
Constitution, that it was the Governor 
who was responsible for the notification 
and not some officer subordinate to him. 
On this reasoning the further contention 
was, that unless the respondent proved 
that the Governor himself had authorised 
the issue of the notification, the State 
or the State Government could not be 
fixed with liability therefor so as to be 
held guilty of disobedience of the order 
of injunction. Ayyangar J., who delivered 
the judgment of the Supreme Court, 
observed: 

"The submission of the learned coun- 
sel is correct to this extent that the 
process of making an order precedes and 
is different from the expression of it, and 
that while Article 166 (1) merely pres- 
cribes how orders are to be made, the 
authentication referred to in Article 166 
(2) indicates the manner in which a pre- 
viously made order should be embodied. 

As observed by the Privy Council in 72 
Ind App 241 :(AIR 194b PC 156) with 
reference to the term "executive power” 
in Ch. 2 of Part 3 of the Government of 
India Act, 1935 (corresponding to Part VI, 
Ch. H of the Constitution) — the term 
'executive’ is used in the broader sense 
as including both a decision as to action 
and the carrying out of the decision”. 
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"Section 3 (1) of the Act confers the 
power of issuing notifications under it, 
not on any officer but on the State_ Gov- 
ernment as such though the exercise of 
that power would be governed by the 
rules of business framed by the Governor 
under Article 166 (3) of the Constitution. 

But this does not afford any assistance 
to the appellant The order of Govern- 
ment in the present case is expressed to 
be made "in the name of the Governor” 
and is authenticated as prescribed by 
Article 166 (2), and consequently "the 
validity of the order or instrument cannot 
be called in question on the ground that 
it is not an order or instrument made or 
executed by the Governor.” 


a.lh. 


46. It may be observed that In that 
case the order of the Government was 
not being impugned on the ground that 
the Additional Secretary to Government, 
who had signed that order of the Gover- 
nor, had no authority under the Rules of 
Business to pass it In the instant case, 
however, the authority of the Home 
Secretary to pass the impugned order Is 
being hotly contested. Their Lordships of 
the Supreme Court in para 41 of the 
judgment made it dear that they were 
not laying down any rule to the effect 
that an order expressed in the name 
of the Governor and duly authenticated 
as prescribed m Article 166 (2) could not 
be challenged on any ground whatever. 
This is what they have said In para 41 
of the judgment 

"Authorities have, no doubt, laid 
down that the validity of the order may 
be questioned on grounds other than 
those set out in the Article, but we do not 
have here a case where the order of the 
Government is impugned on the ground 
that it was not passed by the proper au- 
thority, Its validity as an order of Gov- 
ernment is not In controversy at all.” 

47. The next case worthy of note Is 
E. G Barsay v. State of Bombay, AIR 
1961 SC 1762 In Barsay’a case the order 
granting the sanction under Section 6 (1) 
of the Prevention of Corruption Act for 
prosecution of Major Barsay was signed 
by the Deputy Secretary to the Govern- 
ment of India. It was issued in the name 
of the Central Government and It was 
not expressed In the name of the Presi- 
dent as is required by Article 77 (I) of 
the Constitution It was held by the 
Supreme Court that the provisions of 
Article 77 were directory, and evidence 
could be led to show that it had been 
passed by the proper authority. Dharam 
Yir, an Assistant in the Ministry of Home 
Affairs, gave evidence before the Court 
that the papers relating to Major 
Barsov’s case, AIR 1961 SC 1762 were 
submitted to the Home Ministry by the 
Inspector-General of Police for obtaining 
the ne cess ary sanction, and that the 


papers were put up before the Deputy 
Secretary in that Ministry who gave the 
said sanction under his signature It was 
dearly established that the Deputy Secre- 
tary was competent to accord sanction on 
behalf of the President in exercise of the 
powers conferred on him, presumably 
under the Rules framed by the President 
in this behalf. 

48. The facta of the case before me 
are different Here, the evidence brought 
on the record does not show that the 
Home Secretary was authorised under the 
Rules of Business to accord the sanction 
without reference to the Mmister-in- 
charge of the Department 
49 Mr. Sibal next referred to TulsI 
Ram v State of Uttar Pradesh. AIR 1963 
SC 666 In that case, the charge against 
the appellants was of criminal conspiracy 
under Section 120-B read with Sec- 
tions 467, 468, 471 and 420, Indian Penal 
Code One of the points raised on behalf 
of the appellants before the Supreme 
Court was, that no sanction as required 
by Section 196-A of the Criminal Proce- 
dure Code was on the record of the case, 
and, therefore, the entire proceedings 
were void ab initio There was. however, 
on record a letter from the Under Secre- 
tary to the State Government in its Home 
Department, addressed to the District 
Magistrate, informing that the Governor 
had been pleased to grant sanction for 
prosecution of the appellants It was 
argued that this communication could not 
be treated either as a valid sanction or 
Its equivalent. The Supreme Court refus- 
ing permission to raise this plea for the 
first time before them, observed: 

"It is not his (Mr. Mulla’s] contention 
that there was no sanction at all but the 
gravamen of his complaint is that there 
is no proper proof of the fact that sanc- 
tion was given by the authority concern- 
ed after considering all the relevant facts 
and by following the procedure as laid 
down In Article 166 of the Constitution. 
Had the point been raised by the appel- 
lant in the trial court, the prosecution 
would have been able to lead evidence 
to establish that the Governor had in 
fact before him all the relevant material 
that he considered the material, and 
after considering it he accorded the sanc- 
tion and that that sanction was expressed 
In the manner in which an act of the 
Governor is required to be expressed. . • 
. . .There would have been good deal of 
force in the argument of learned coun- 
sel had Ex. P 1560 not been placed on 
record. Though that document Is not the 
original order made by the Governor or 
even Its copy, it recites a fact and that 
fact is that the Governor has been pleased 
to grant sanction to the prosecution of the 
appellants for certain offences as required 
by Section 196A of the Code of Criminal 
Proce dur e. Thf» document is an official 
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communication emanating from the Home 
Department and addressed to the District 
Magistrate at Kanpur. A presumption 
would, therefore, arise that sanction to 
which reference has been made in the 
document, _haa in fact been accorded. 
Further, since the communication is an 
official one, a presumption would also 
arise that the official act to which refer- 
ence has been made in the document was 
regularly performed. In our opinion, 
therefore, the document placed on record 
prima facie meets the requirements of 
Section 196A of the Code of Criminal 
Procedure and, therefore, it is not now 
open to the appellants to contend that 
there was no evidence of the grant of 
valid sanction. We, therefore, overrule 
the contention raised by learned coun- 
sel.” 

50. In the present case, however, the 
objection with regard to the validity of 
the sanction or consent was raised in the 
trial Court at the first available opportu- 
nity. The principle discernible in Tulsi 
Ham’s case, AIR 1963 SC 666 however, 
is that if the objection had been taken 
at the proper time, evidence could be led 
to show whether or not the Governor had 
accorded the sanction after considering all 
the relevant material. 

51. The law on the point was recently 
considered by their Lordships of the 
Supreme Court in AIR 1967 SC 1145. In 
that case, the Society of Farmers and 
Rural Industrialists requested the State 
of West Bengal to acquire, compulsorily, 
certain lands for the establishment of an 
Agricultural Colony. The State issued a 
notification on February 4, 1955, under 
Section 4 of the West Bengal Land Deve- 
lopment and Planning Act, 1948, stating 
that an extent of about 28.59 acres of 
lands, situated in the named villages, was 
likely to be needed for a public purpose. 
The notification was published in the 
Calcutta Gazette on February 17, 1955. It 
was signed by the Assistant Secretary, _ 
Land and Revenue Department of the 
Government of West Bengal. 

52. The respondent State then direct- 
ed the Society to prepare a development 
scheme and submit the same to the Col- 
lector, to enable him to hear objections 
as per the rules framed under the Act. 
On or about March 21, 1955, the Society 
submitted a development scheme and the 
Collector issued notice, under Rule 5 (2) 
of the West Bengal Land Development 
and Planning Rules, 1948, inviting objec- 
tions to the scheme being sanctioned. The 
Mills, whose land was being taken away, 
filed objections, which were overruled by 
the Collector. On February 10, 1956, the 
Land Planning Committee, which is the 
prescribed authority under the Act, 
recommended acceptance of the scheme, 
and for issue of a declaration by the Gov- 
vemment under Section 6 of the Act. On 
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July 21, 1956, the Government issued the 
declaration, which was published in the 
State Gazette on August 9, 1956. This 
declaration was signed by the Deputy 
Secretary, Land and Revenue Depart- 
ment, Government of West Bengal On 
August 28, 1956, notice of the intention 
to take possession of the lands was issued 
under Rule 8 of the Rules. 

53. On September 13, 1956, the Mills 
moved the Calcutta High Court by a writ 
petition under Article 226 of the Con- 
stitution. The stand taken by the Mills 
was that the proceedings had been initiat- 
ed by the Assistant Secretary of the De- 
partment, and orders issued either by him 
or by the Deputy Secretary and hence 
actions taken by them, though in the name 
of the State Government, were not valid in- 
asmuch as they were not in conformity 
with the Act. The argument was that 
under the Rules of Business framed by 
the Governor under Article 166 (3) of 
the Constitution, the business pertaining 
to the department of Land Revenue, to 
which those proceedings related, was to 
be dealt with personally by the Minis- 
ter-in-charge, and proceedings to be 
taken under the Act. Since the orders 
were issued by the Assistant Secretary 
or the Deputy Secretary of the Depart- 
ment without reference to the Minister- 
in-charge, the entire proceedings were 
illegal and void. 

54. On behalf of the State, It was 
urged that as the notification issued under 
Section 4, and the declaration made under 
Section 6 of the Act, had been authen- 
ticated in the manner specified in the 
rules made by the Governor under Arti- 
cle 166 (2) of the Constitution, it was 
not open to the appellant to go behind 
and question the validity of either the 
notification or the declaration, which con- 
tained a recital that the Governor was 
of the opinion that the lands were need- 
ed for a public purpose. 

55. The writ petition was heard by a 
Single Judge of that High Court, who 
accepted the contentions of the Mills and 
held that the impugned order was illegal 
and void. The State went in appeal to 
the Division Bench, which also held that 
Article 166(2) is only to the effect that, 
when authentication is made in the 
manner mentioned therein, what is made 
conclusive is that the order has been 
made by the Governor; but, whether in 
malting the order, the Governor has acted 
in accordance with the law, still remains 
open to adjudication. The Division Bench 
also held that by virtue of the power 
conferred under the Rules of Business 
issued by the Governor, it is open to a 
Minister by making proper Standing 
Orders, to delegate his functions and 
authorise disposal of such functions to his 
subordinates. After considering the Rules 
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of Business and other relevant provisions, 
the Division Bench held that inasmuch 
as the Minister had admittedly not dealt 
with those proceedings, the notification 
Issued subsequent to the stage of the issue 
of the notification under Section 4 of 
the Act, must be set aside as void. In 
view of the fact that the Division Bench 
held that the Issue of notification under 
Section 4 is not a matter which has to 
be dealt with by a Minister, and as the 
exerase of the functions In that regard 
has been delegated under the Standing 
Order, that notification was allowed to 
stand In consequence, the learned Judges 
modified the order of the Single Judge. 

56. The Mills appealed to the Supreme 
Court The Supreme Court dismissed the 
appeal and upheld the decision of the 
Division Bench with these observations 

"The learned Judges are perfectly 
correct in their view that what the auth- 
entication makes conclusive under Arti- 
cle 166 (2), is, that the order has been 
made by the Governor. But the further 
question, as to whether m making the 
order, the Governor has acted in accord- 
ance with law. remains open for adjudi- 
cation.” 


57. In B I* Cotton Mill’s case, AIR 
1967 SC 1145 their Lordships of the 
Supreme Court were concerned with the 
interpretation of the Rules of Business 
framed by the Governor of West Bengal 
on August 25, 1951 Rules 4 and 5 of the 
West Bengal Rules are almost identical 
with Rules 2 and 3 of Rules of Business 
of the Punjab Government (Exhibit C W. 
3/1) West Bengal Rule 19 fs, excepting 
the proviso. In pari materia with Rule 18 
of the Punjab Rules (Exhibit C. W. 1/2) 
West Bengal Rule 20 corresponds to R. 19 
of the Punjab Rules (Exhibit C. W.l/2) 
The Supreme Court approved the con- 
struction placed by the Calcutta High 
Court on the said Rules of Business. On 
this point, Val dialing am J, observed as 
follows: 


,T We are also In agreement with the 
views expressed by the High Court that 
the Governor’s personal satisfaction was 
not necessary in this case as, thisisnot an 
Item of business, with respect to 
Which, the Governor is, by or under 
the Constitution, required to act in his dis- 
cretion. Although the executive govern- 
ment of a State is vested in the Governor, 
actually it is carried on by Ministers: and, 
in this particular case, under Rules 4 and 
5 of the Rules of Business, referred to 
above, the business of Government is to 
be transacted in the various departments 
specified In the First Schedule thereof. 
Item 5 therein Is the Department of Land 
Revenue and the Governor has allotted 
the business of that Department to a 
Minister. We are further In agreement 
, with the views cf the High Court that 
£ the piid Mlnistoin-chaige. has got power 


to make Standing Orders regarding the 
disposal of cases, in his Department, under 
the Rules of Business issued by the 
Governor, on August 25, 1951. under Arti- 
cle 166 (3) of the Constitution. In this 
case, there is no controversy that the 
Mimster-ln-charge of the Department of 
Land and Revenue, has made Standing 
Orders on November 29, 1951, by virtue 
of powers given to him under Rules 19 
and 20 of the Rules of Business.” 

58 In the case before me, however, 
no Standing or other Order, Issued by 
the Mimster-in-charge under Rules 18 
and 19 of the Rules of Business, has been 
produced. The conclusion, therefore, is 
Inescapable that the Mmister-m-charge 
never authorised the Home Secretary 
under Rules 18 and 19 to dispose of cases 
relating to the grant of sanction under 
the Code of Criminal Procedure, for pro- 
secution at his own level, without prior 
reference to him (Minlster-ln-charge). 

59. Dattatraya Moreshwar’s case, AIR 
1952 SC 181 does not advance the case 
of Mr. Arora. The main rule laid down 
in that case was that the provisions of 
Article 166 (1) of the Constitution are 
merely directory, and an omission to 
comply with those provisions does not 
render an executive action a nullity. If 
It is shown that the decision required by 
law to be taken by the appropriate Gov- 
ernment was. In fact, taken by that Gov- 
ernment, there Is no breach of the pro- 
cedure established by law 

60. The contention of the petitioner in 
that case was that the order or the exe- 
cutive action of the Government had not 
been expressed and authenticated In the 
manner provided In Article 166. On be- 
half of the State, it was pointed out that 
there was a distinction between the tak- 
big of an executive decision and giving 
formal expression to the decision so taken, 
Usually executive decision Is taken on the 
office files by way of notings or endor- 
sements made by the appropriate Minis- 
ter as officer. If every executive deci- 
sion has to be given a formal expression 
tbe whole governmental machinery will 
be brought to a standstill. S. R. Das J- 
(as he then was) accepted the contention 
of the Attorney-General and observed: 

'T agree that every executive derision 
need not be formally expressed and this 
Is particularly so when one superior offi- 
cer directs his subordinate to act or for- 
bear from acting in a particular way, but 
when the executive derision affects an 
outsider or is required to be offidallv 
notified or to be communicated It should 
normally be expressed In the form men- 
tioned In Article 165 (1), Le.. In the name 
of the Governor.” 

61. In Dattatraya Moreshwar’s case, 
AIR 1952 SC 181 it had been amply pn>- 
ved on the record that the derision under 
Section 11 (1) of the Preventive Dcten- 
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tion Act had, in fact, been taken by the 
appropriate Government. In the case 
before me, however, the evidence that 
has come on the record shows that 
the matter never went up to the Gov- 
ernment, ie., Minister-in-charge of the 
Department, or the Council of Ministers, 
but the decision was taken by the Home 
Secretary at his own level. 

62. It will not be out of place to refer 
here to some decisions of this Court in 
the matter of sanctions accorded under 
Section 198-B of the Code of Criminal 
Procedure. 

63. In Criminal Appeal No. 89 of 1963, 
Master Girdhari Lai v. State, decided by 
Capoor J. on 30th March, 1964 (Punj) the 
allegation was that Master Girdhari Lai 
had published a news item in the issue of 
'Naya Bharat’ dated 27th June, 1961, 
which was defamatory of Deputy Super- 
intendent of Police, Tam Taran (Shri 
Ajaipal Singh). In the other case, the 
allegation was that Master Girdhari Lai 
had published in the issue of his paper, 
dated 25th January, 1962, defamatory 
matter in respect of the conduct of 
Ghanshyam Das, Head Clerk of the office 
of the Settlement Officer, Gurdaspur. The 
conduct impugned in each case was per- 
taining to the discharge of the official 
duties of the respective officers. The 
objection raised on behalf of Master Gir- 
dhari Lai was, that the sanction purport- 
ing to have been accorded under S. 198-B 
of the Code of Criminal Procedure, was 
not given by the State Government. The 
sanction orders were issued in each of the 
two cases under the signature of Shri 
J. D. Khanna, Deputy Secretary to Gov- 
ernment, Punjab, Home Department, and 
those orders recited that the Governor 
of the Punjab was satisfied that the res- 
pective issues of the 'Naya Bharat 1 con- 
tained matters defamatory to Shri Ajai- 
pal Singh in one case, and Ghanshyam 
Das in another. It was pointed out that 
on the evidence of the prosecution it- 
self, it was clear that the matter was 
never considered by the Governor of the 
Punjab or the Punjab Government, but 
only by the Deputy Secretary, Home. It 
stood established from the evidence of 
Shri B. K. Gurtu, Supdt of the Punjab 
Civil Secretariat, that neither of the cases 
went up beyond the leyel of the Deputy 
Secretary Home, and in actual fact, it 
was he who applied his mind to the cases 
and sanctioned prosecution. Thus, the 
question for determination before the 
learned Judge was: 

"Whether in these circumstances it can 
be held that the sanction for the prosecu- 
tion in each case was that of the State 
Government”, 

64. Without inviting the attention of 
the learned Judge to any Rule of Busi- 
ness, it was urged on behalf of the State 
flint It Should bs presumed that the De- 


puty Secretary Home was, under the 
Rules of Business framed by the Punjab 
Government, authorised to discharge the 
functions of the State Government under 
clause (c) of sub-section (3) of S. 198-B 
of the Code of Criminal Procedure. Re- 
pelling the contention, Capoor J. observ- 
ed: 

"It does not appear that any such 
delegation of the powers under section 
198-B (3) (c) would be legal as that pro- 
vision does not speak of any further 
power to delegate.” 

The learned Judge further observed: 

"Though in the case before me it Is 
clause (c) of sub-section (3) of S. 198-B 
which is applicable, the same principle 
should apply and it must be held that 
the. sanction which is given after exami- 
nation at the Deputy Secretary’s level 
only and not at Government’s level, was 
not a sanction of the Government. In 
1961 Punj LR 238 the learned Chief Jus- 
tice while discussing the difference in the 
forms of sanction required in sub-sec- 
tions (3) (b) and (c) observed. ..... 
The idea appears to be that if a Minis- 
ter is defamed, it should be left to a 
responsible civil servant to decide whfr; 
ther the special . procedure should be 
sanctioned, and if a civil servant is 
defamed, it is left to the Government; 
that is, the Governor acting on the advice 
of his Council of Ministers, to decide 
whether the case is fit one for sanction”. 

65. In the result, the learned Judge 
accepted the contention of Master Gir- 
dhari Lai and held that the sanction order 
having been issued by the Deputy Secre- 
tary at his own level was bad in law. 

66. In 1968 Cur LJ 18 :(1968 Cri LJ 
709 (P. & Hyna.), a Division of this 
Court considered a converse case. 

67. Master Girdhari Lai’s case, Cri. 
App. No. 89 of 1963 D/- 30-3-1964 (Punj) 
was cited before the learned trial Judge 
also. The learned trial Judge declined to 
follow the rule in Master Girdhari Lai’s 
case, Cri. App. No. 89 of 1963 D /- 30-3- 
1964 (Punj) with these observations: 

"In the interpretation of section 190-B 
(198-B), Criminal Procedure Code, abso- 
lutely different considerations have pre- 
vailed and the interpretation of S. 196-A, 
Criminal Procedure Code, would involve 

absolutely different considerations 

In Criminal Appeal No. 388 of 1963, D /- 
14-8-1964 (Punj) the question of validity 
of sanction was mainly decided by rely- 
ing on Criminal Appeal No. 89 of 1963. 

It appears to have been represented to 
the Hon’ble Judge that the State felt satis- 
fied with the decision in Criminal Appeal 
No. 89 of 1963 D /- 30-3-1964 (Punj) and 
had not filed any appeal against the order 
of acquittal. The P. P. informs me that 
an appeal has actually been filed and is 
pending in the Supreme Court. Be that 
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aa it may, I find that the two decisions 
of Single Bench in Crimi n al Appeals 
Nos 89 and 388 of 1963 involved the 
Interpretation of a different section and 
different considerations had prevailed. 
The Rules of Business framed under 
clauses (2) and (3) of Article 166 of the 
Constitution of India and the precedent 
and the old standing practice had not been 
proved in those two cases.” 

68. I have been informed by the learn- 
ed counsel on both sides that no appeal 
against the decision of Capoor J in Mas- 
ter Girdhari Lai’s case, CrL App. No 89 
of 1963 D I- 30-3-1964 (Pun]) is pending 
In the Supreme Court or elsewhere. 

69 It may. however, be noted that 
the provisions of Section 19&-B, Criminal 
Procedure Code, constitute a complete 
Code m themselves The ratio of the said 
cases which proceed on an interpretation 
Of Section 193-B, is that the Government 
cannot delegate its power of granting 
sanction under that section to any Secre- 
tary to the Government To that extent, 
the ratio of Master Girdhari Lai’s case, 
Cn App No 89 of 1963 D /- 30-3-1964 
(Pun]) cannot apply to the accord of 
sanction or consent under Section 196-A 
(2), which expressly provides that this 
power can be delegated by the Govern- 
ment even to the District Magistrate. 

A fortiori Government could delegate 
this power to the Home Secretary who 
is a far senior officer of the Govern- 
ment But in the instant case, as observ- 
ed already, it has not been shown that 
this power had been delegated by the 
Government to the Home Secretary The 
Government under our democratic polity, 
in the ultimate analysis, for the purpose 
of according sanction, means the Council 
of Ministers, or the Minister under whose 
charge the Department of Criminal Jus- 
tice is placed by the Governor. The Home 
Secretary has not been authorised by the 
Minister in accordance with the rules to 
accord the sanction or consent. To that 
extent, the ratio of Master Girdhari Lai’s 
case, Cri. App. No 89 of 1963 D /- 30-3- 
2964 (Pun]) is a sure guide. 

70. In short, the principle that emer- 
ges from the above discussion is, that 
though an order giving consent under 
Section 196-A (2) of the Code of Crimi- 
nal Procedure, which is made and ex- 
pressed in strict compliance with clauses 
(1) and (2) of Article 169 of the Consti- 
tution, cannot be impugned on the ground 
that it was not made by the Governor, 
its validity can be challenged on the 
ground that it was not made by the Gover- 
nor in accordance with law. In other 
words, evidence can be led to show that 
the Government servant, who purported- 
ly expressed it In the name of the Gov er- 
nor, did not have, under the law or the 
Rules of Business, the necessary autho- 
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rity to make it In view of the Rules of 
Business, Exhibits C, W. 1/1 and C. W 
1/2, and in the absence of any Standing 
Order issued under Rules 18 and 19 of 
the Rules of Business. Exhibit C. W. 1/2, 
by the Minister-in-charge (Home Minis- 
ter) delegating the disposal of this busi- 
ness to the Home Secretary, the latter 
could not, without reference to the Home 
Minis ter or the Council of Ministers, dis- 
pose of the matter and accord the neces- 
sary sanction at his own level. Wrong 
precedents could not be invoked to over- 
ride the letter of the Rules of Business. 
I have, therefore, no hesitation in hold- 
ing that there was no valid sanction or 
consent m writing by the Government 
under Section 196-A (2) of the Code of 
Criminal Procedure with regard to 
the charge of criminal conspiracy under 
Section 120-B, Indian Penal Code On .this 
short ground, the appeals preferred by 
Amnt Lai Kapila, Harbhajan Smgh San- 
ghera and Joseph 'Verghese appellants 
must succeed There was no separate 
substantive charge under Section 466, 
Indian Penal Code, against these three 
appellants I would, therefore, allow their 
appeals, set aside their convictions, and 
acquit them. 

, 7L With regard to Manmohan Singh 
Johal, however, in addition to the charge 
of c rimin al conspiracy under Section 
120-B, Indian Penal Code, he was charg- 
ed lor the substantive offence under Sec- 
tion 466, Indian Penal Code In his case 
the question that remains to be consider- 
ed is, whether his conviction for an of- 
fence under Section 466. Indian Penal 
Code, can be sustained by the evidence 
on record. 

72. Mr. H. L. Eibal contends that Mr. 
Johal was not specifically charged for 
forging the auxiliary travel documents, 
such as Visa Applications, International 
Vaccination Certificates, etc., but was 
simply charged for forging the passports. 
The learned counsel maintains that a peru- 
sal of Hie judgment of the trial Court 
would show that Joseph Verghese appel- 
lant has been acquitted of the charge of 
forging the passports, but convicted for 
forging auxiliary travel documents. Le, 
for a distinct offence with which he was 
never specifically charged. It is maintain- 
ed that for this reason only, the convic- 
tion of Mr. Johal for an offence under 
Section 466, Indian Penal Code, cannot 
be sustained. 

In order to appreciate this argument. 
It Is necessary to quote in extenso the 
charges as framed against Mr. Johal, 
which read as follows- 

"L V. K. Agnihotri. Special Magistrate, 
Punjab at Ambala Cantt, hereby charge 
you, Manmohan Singh Johal alias Mohan 
Singh alias Mohini, son of Shiv Singh 
Johal, Prop. M/S Ranjit Travel Agency, 
G. T. Road, Jullundur, as follows; 
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First. — That you along with the co- 
accused in this case during the period 
1956 to October, 1959, in the Districts 
of Jullundur and Hoshiarpur and other 
places, were a party to a cr imin al cons- 
piracy having for its objects the doing 
or causing to be done illegal acts and 
acts which are not illegal by illegal 
means, to wit, to obtain fraudulently 
passports from the persons at various 
places in the Punjab and after obtaining 
the same to forge them by removing 
photographs of the original passports hol- 
ders thereof and by replacing or 
substituting them with the photograph's of 
intending passengers who never held any 
passports but desired to go to United 
Kingdom and by making false endorse- 
ments therein with regard to countries 
for which they were never issued or with 
regard to the period of validity of the 
same or with regard to addition of chil- 
dren to suit the intending passengers and 
to forge other travel documents and to 
use such forged passports and other travel 
documents as genuine knowing or having 
reason to believe that they were forged, 
and to enable you or and intending pass- 
engers to travel to United Kingdom on 
those passports and other travel docu- 
ments either as adults or as children 
under assumed names or assumed paren- 
tages or under both and that you have 
thereby committed an offence punishable 
under section 120-B r/w Sections 465, 
466, and 471 I. P. C. and within the cog- 
nizance of the Court of Session, Ambala. 

Secondly. — That you, during the 
aforesaid period, at one of the aforesaid 
places, in pursuance of the aforesaid cons- 
piracy, forged entries in documents, to 
wit passports Exhibits P. 12 to P. 16 and 
P. 18 to P. 24, purporting to be made by 
public servants in their official capacity 
and that you thereby committed an of- 
fence punishable under section 466 I.P.C. 
and within the cognizance of the Court 
of Session, Ambala. 

And I hereby direct that you be tried 
by the said Court on the said charges. 

Sd/- V. K. Agnihotri, 
Special Magistrate, Punjab, 
at Ambala Cantt, 

The 15th August, 1961. 

»* ** ** » 

73. It is correct that in clause Second- 
ly of the charge-sheet, there is no speci- 
fic mention of the travel documents other 
than the passports, but CL First of the 
charge-sheet does specifically say that the 
object of the conspiracy was to forge 
passports and other travel documents. The 
international Vaccination Certificates, - 

visa applications, eta, were undoubtedly 
auxiliary or subsidiary documents, and 
the charge-sheet read as a whole would 
leave no doubt in the mind of the accus- 
ed that he was being tried, inter alia, for 
1969 Punj./16 VU G— 39 


forging entries not only in the passports 
but also in the connected travel docu- 
ments. 

74. All the circumstances appearing in 
the evidence with regard to the forging 
of entries in the passports, Exhibits P. 12 
P. 13, P. 19, P. 19/C, P. 19/H, P. 21, P. 22, 
P. 23, and P. 24, Visa Applications, Exhi- 
bits P. 36/1 and P. 36/2, International 
Vaccination Certificates, Exhibits P. 215 
to P. 219, P. 224 to P. 226, and P. 262 
to P. 273, Baggage Declaration Forms, 
Exhibits P. W. 17/9, P. W. 17/10, and 
P. W. 17/12, and Embarkation Forms, 
Exhibits P. 42, P. 42-A, P. 44, P. 44-A, 
P. 45, P. 45-A, P. 34, P. 34-A, P. 35, 
and P. 35-A, were duly put to Manmohan 
Singh Johal during his examination under 
Section 342, Criminal Procedure Code, 
before the trial Court in Questions. Nos. 10, 
11, 13, 14, 17, 22, 24, 26, 27, 34, 35, 37, 
38, 45, 49, 50, 59, 62, 64, 73, 81, 82, 83, 
94, 96, 102, 104, 105, 113, 116, 123, 126, 
127, 135, 138, 139, 140, 147, 156, etc. Thus, 
no prejudice was caused to the accused 
owing to the non-mention of other travel 
documents, namely. Visa Applications, 
International Vaccination Certificates, 
Embarkation Forms, Baggage Declaration 
Forms, etc., in the second head of the 
charge-sheet. In any case, it was a cura- 
ble irregularity, which could not affect 
the legality of the conviction of Mr. 
Johar under Section 466, Indian Penal 
Code, for forging the aforesaid travel 
documents. 


75. Furthermore, I do not agree with 
the learned counsel for the appellant that 
the trial Judge has acquitted Manmohan 
Singh Johal of the charge of forging some 
entries in the passports. In para 14 (iii) 
at page 92 of the judgment, the learned 
trial Judge has observed: 

"According to the G. E. Q. D. (Gov- 
ernment Examiner of Questioned Docu- 
ments) these blanks had been filled in 
by Johal (A. 37) while according to the 
expert, examined by the defence, these 
writings are in the hand of Krishan 
Kumar Kesar (A. 37/D. W. 12). Even 
if it may appear that the Government Ex- 
pert has not been able to properly identi- 
fy these sketchy writings for the reason 
that he did not have before' him the sam- 
ple writing of the actual writer, it would 
be no ground for disbelieving his opinion 
with regard to the other writings in the 
forged documents when his opinion is 
supported by a number of other circums- 
tances reliably proved in the present 
case. It does not seem to be very mate- 
rial whether Johal sullied his own hands 
or employed and hired some others to 
do the dirty job for him as long as it is 
proved that he was arranging for the 
completion of these forged travel docu- 
ments.” 

76. It is on the basis of the above- 
quoted sentences, occurring in the judg- 
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ment, that the defence counsel builds his 
argument viz., that the trial Judge has 
acquitted Mr. Johal of the charge of forg- 
ing entries in the passports. I do not t hink , 
it is permissible to take out isolated sen- 
tences, the judgment has to be construed 
as a whole. These sentences have to be 
read along with the precedi n g and the 
conclu ding sentences of this sub-para. In 
the foregoing part of this sub-para, the 
learned trial Judge has observed. 

"The handwriting experts examined by 
the prosecution and the defence may also 
suggest that in the forgeries of the en- 
dorsements in the passports and in the 
forgeries in the vaccination certificates 
there was a sort of specialization or divi- 
sion of labour In the sense that endorse- 
ments about the renewals and extensions 
to other countries were made by one per- 
son, the signatures underneath these 
endorsements were forged by another 
person and the insertions of the names 
of the children In the blanks on pages 1 
and 3 etc. of the passports were made by 
a third person. The same set of rubber 
stamps and seals were used in forging 
and fabricating these endorsements in the 
passports and the vaccination certificates 
and the childish spelling mistakes In 
some of these rubber stamps which recur 
in all the passports leave no doubt in 
our mind that the same set of persons 
and the same set of seals and stamps were 
used for these forgeries.” 

77. The last part of this sub-para reads 
as follows: 

"When Johal or his manager were awa y 
from their ordinary place of business and 
they could not get hold of others to com- 
plete such documents they had to rely on 
their own hands and the evidence of the 
Government Expert with regard to those 
forgeries is not belied by the production 
of any other person who was alleged to 
have completed those documents by fill- 
ing In the blanks, which are ascribed by 
the prosecution to Johal and Amrit Lai 
accused. Besides the expert evidence 
there is unimpeachable evidence that 
these documents were being dealt with 
and completed by these two accused.” 

78. Thus construed, it Is aulte dear 
that the learned trial Judge found that 
Johal had forged not only same entries 
in passports, but also In auxiliary docu- 
ments, namely. Visa Applications, Inter- 
inational Vaccination Certificates etc. I 
would, therefore, hold, even at the cost 
of repetition, that the omission to frame 
a distinct charge under Section 466, 

Indian Penal Code, with regard to the 
forging of the entries In Visa Applica- 
tions, International Vaccination Certifl- 
i cates, Baggage Declaration Forms, and 
I Embarkation Forms, which were only 
auxiliaries to the passports, was a mere 
irregularity, cured by Sections 535 and 


A. LB. 

537, if not covered by Section 237 of the 
Code of Criminal Procedure, particularly 
when no prejudice Is shown to have been 
caused to the accused, who clearly under- 
stood the nature of the offence for which 
he was being tned and was afforded a 
full and fair opportunity of defending 
himself. The contention, thus, stands over- 
ruled. 

79-87. The trial Judge has convicted 
Mr. Johal under Section 466, Indian Penal 
Code, for forging passports and other 
connected travel documents on the basis 
of the following evidence and inferences: 

(After narrating the evidence his 
Lordship reviewed the evidence, during 
the course of which his Lordship observ- 
ed). 

88. It must be remembered that the 
examination under Section 342, Criminal 
Procedure Code, is designed (a) to secure 
communication to the accused to the full 
extent what is alleged against him in the 
prosecution evidence and (b) to elicit 
explanation or defence of the accused he 
wishes to put forward in respect thereof. 
If examination of the accused substan- 
tially achieves that aim so that the accus- 
ed is made fully aware as to what case 
he has to meet, the proceedings cannot 
be held to be vitiated, simply because all 
possible questions with regard to the cir- 
cumstances In evidence, natural probabi- 
lities, and reasonable inferences arising 
from the evidence, have not been exhaust- 
ed and put to the accused while record- 
ing his statement under Section 342, Cri- 
minal Procedure Code. 

89. Though Dev P. W. was cross-exa- 
mined at length by the defence counsel 
in the first Instance, he was recalled for 
further cross-examination at the Instance 
of the accused. Johal accused, therefore, 
fully knew what evidence Dev had given 
against him. No prejudice has been caus- 
ed to the accused owing to the failure of 
the trial Court to put a separate question 
with regard to Dev's evidence. 

90. The prosecution had established 
that a Bank Draft, Exhibit P. W. 50/10. 
was drawn on the Punjab National Bank 
Ltd. Jullundur City, on the 28th Septem- 
ber. 1959, with which Bank Johal had 
hi3 accounts. This draft was endorsed by 
Sudarshan Singh, Accused No. 3 (who 
travelled along with Balhar Singh, Ac- 
ttised No. 3, under the assumed na m e on 
tiie forged passport. Exhibit P. 13) in 
favour of one Inchhman Singh, who fur- 
ther endorsed it In favour of Manmohan 
Sing h Johal. The last named (Mr, Johal) 
wrote on the draft: 

"Please credit It to my c ur re n t account 
Na 6918/4. 

Sd / JJL S. Johal 
. . _ 29-0-1059." 

9L The money was thus credited to 
Mr. Johal’s account. This ci r c um stance of 
the receipt of Ha. 4500/- -was duly pot to 
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Johal in Question No. 177. Thus, in spite 
of the infirmities, Dev’s evidence, having 
been corroborated by other circumstan- 
tial evidence, was rightly relied upon by 
the learned trial Judge. 

92. Now I take up the evidence of the 
Document Expert. The evidence of Mr. 

N. Dass Gupta, P. W. 120, examined by 
the prosecution, with regard to Man- 
mohan Singh Johal (A. 37) is at page 406 
of the file of the lower Court. S. 8/1 to 
S. 8/32 and V. 1 to V. 5 were the speci- 
men or admitted writings of Mr. Johal, 
which were used by the Expert witness 
for comparison with the questioned writ- 
ings marked as G series on passports, 
Exhibits P. 12 to P. 24, marked as K series 
(K. 1 to K. 36) in the correspondence and 
the hotel stay registers, etc., marked as 
M series (M. 1 to M. 150) on the Inter- 
national Vaccination Certificates, marked 
as N series (N. 1 to N. 7) on the Visa 
Applications, marked as O series (O. 1 to 

O. 8) on the Embarkation Forms, and 
marked as P series (P. 1 to P. 12) on 
the Baggage Declaration Forms. In his 
opinion, the person who wrote the speci- 
men writings S. 8/1 to S. 8/32 and V. 1 to 
V 5, also wrote the aforesaid questioned 
writings on the passports, I. V. Cs, Visa 
Applications, Embarkation FpHP 3, Bag- 
gage Declaration Forms, etc. With regard 
to the questioned writings marked as 
G 15 G. 43, G. 45/1, G. 45/2, G. 51, 
G. 74, G. 83, G. 88, G. 96, G 111 mid 
M 9, the Expert opined that these also 
were probably written by the same per- 
son (Mr. Johal), who wrote the specimen 
writings. He gave detailed reasons m sup- 
port of his opinion. 

93. The main criticism of the learned 
counsel for the appellant against the 
testimony of Mr. N. Dass Gupta is, that 
his opinion has been contradicted by the 
Expert examined by the defence, and that 
where the charge against the accused is 
one of forging a writing, as a rule it is 
imprudent to convict him solely on the 
basis of the expert testimony. 

f 9-4. I have no quarrel with this pro- 
position. It is merely a rule of caution 
'.and not an absolute rule of law;. There « 
nothing in law to prevent the Court 
from recording a conviction^ on ejrpert 
[evidence alone. The reason is that the 
identification of handwriting is an im- 
perfect science. There the margin of error 
Ss great. Experts- often give dogmatic 
opinions unsupported by reasons. The 
value of the expert evidence, however, 
varies with the circumstances of each 
le as e and the reasons given by _him in 
[support of his opinion. Its value is to be 
fudged with the same yardstick with 
which the evidence of any other witness 
is appraised. It is to be seen how far it 
fits in with the surrounding circumstances 
and the natural probabilities of the case.. 


If in a given case the evidence of the Ex- 
pert is materially corroborated and con- 
firmed by the other evidence, there is 
nothing in law to debar the Court from 
recording a conviction of the accused on 
the basis of such expert testimony. 

95-97. In the instant case, the evidence 
of Mr. N. Dass Gupta finds material cor- 
roboration from the circumstantial evi- 
dence brought on the record. 

(His Lordship examined the evidence of 
this witness and continued). 

98. After going through the evidence 
of the Experts, I am clearly of the view 
that the evidence of Mr. A. S. Kapur, 
A. 37/D. W. 17, (handwriting expert exa- 
mined by the defence — Ed.) is not reliable 
while that of Mr. N. Dass Gupta, P. W. 
120, is creditworthy. Firstly, Mr. Kapur 
did not examine all the original writings 
which are in question. He only saw photo- 
graphs of some of them supplied to him 
by the accused. Even the examination of 
these originals made by him in Court 
was only for about one hour. Further- 
more, the surrounding circumstances and 
the other overwhelming evidence brought 
on record by the prosecution clothe the 
opinion of Mr. N. Dass Gupta with a high 
degree of probability. Particularly, the 
set habit of the writer, as revealed by the 
specimen as well as the questioned entries 
in the passports in committing the same 
spelling mistakes, such as writing the 
word 'Belgium’ as 'Belguim’, etc., goes 
to show that at least those entries on the 
passports were written by Mr. Johal. 


99. The evidence on this charge against 
Mr. Johal is mainly circumstantial. It is 
well settled that in cases dependent on 
circumstantial evidence, in order to jus- 
tify the inference of guilt, the incriminat- 
ing facts must be incompatible with the, 
innocence of the accused or the guilt of, 
any other person, and incapable of expla-1 
hation upon any other reasonable hypo- 
thesis, save that of the accused’s guilt. 
In the instant case, the whole chain of 
circumstances established against Mr. 
Johal, coupled with the testimony of the 
handwriting expert, Mr. N. Dass Gupta, 

P. W. 120, Piara Singh, P. W. 89, ana 
Dev, P. W. 103, leads only to one reason- 
able inference, viz., that it was Johal ac- 
cused himself and none else, who forged 
at least the entries G. 13 and G. 15 in 
the passport. Exhibit P. 13. and G. 39, 
G. 41 and G. 43 in the passport, Exhi- 
bit P. 16. To put it in another form, so 
far as the aforesaid entries in Exhibits 
P. 13 and P. 16 are concerned, the opi- 
nion of the Document Expert stands con- 
firmed by the stark circumstance that 
these two passports, when they came in- 
to the hands of Mr. Johal, did not con- 
tain any false entries, and when they 
were passed by Mm further to the 
passenger-accused at the time of em« 
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barkation, they had, among others, the 
false entries G. 13, G, 15, G, 39, G. 41 
and G 43 in them. . ,. 

100-107. (His Lordship reviewed the 
.rest of the evidence and continued) 

I 108. If a person deliberately prepares 
such Embarkation Forms in contraven- 
jtion of the statutory requirements, mere- 
ly by copying out false entries from the 
Iforged passports, then he would be "mak- 
ing a false document’ as defined in Sec- 
tion 464, Indian Penal Code, so that his 
act would amount to ’forgery* as defined 
in Section 463, Indian Penal Code, it be- 
ling presumed that the intention of the 
accused in copying out the entries was 
fraudulent The offence committed by Mr. 
Johal in respect of the Embarkation 
Forms, therefore, will fall under S 465. 
if not under Section 466, Indian Penal 
Code. 

109. (His Lordship reviewed the evi- 
dence as regards International vaccina- 
tion certificate and concluded). 

110. In view of my fi ndi n g that It 
has been established by the prosecution 
beyond all manner of doubt that the 
entries G 13 and G. 15 in the passport 
Exhibit P 13, and G 39. G 41 and G 43 
in the passport. Exhibit P 16. were forg- 
ed by Mr Johal appellant himself, I 
maintain his conviction under S 466, 
Indian Penal Code, but reduce his sen- 
tence to 4 years’ rigorous imprisonment 
and a fine of Rs 5,000/-, and, in default 
of payment of fine, to suffer one year’s 
further ngorous imprisonment His con- 
viction on the charge under Section 120-B 
read with Section 471, Indian Penal Code. 
Is, however, set aside for want of a valid 
sanction for prosecution. 

KGD Conviction under S. 466, L P C. 
maintained but sentence reduced and 
conviction under S. 120-B/471, L P. C., 
set aside. 
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R. S. SARKARIA, J. 

Kartar Singh Sher Singh, Plaintiff. Ap- 
pellant v. Harcharan Singh and others. 
Defendants, Respondents: 

Regular Second Appeal No 914 of 1968, 
D/- 20-0-19G8. from decree of Sr. Sub J„ 
Ferozepur, D/- 29-3-1B63 

(A) Evidence Act (1872), S. 3 — Cir- 
cumstantial evidence — Existence of 
agreement — Partnership Act (1932) Sec- 
tions 42, 47 — Contract to continue partner- 
ship after death of a partner may be 
Implied from conduct of parties — Limi- 
tation Act (1908) Art 106— Two brother 
A and B entering into partnership — B 
died on 3-11-195 7 — Heirs of B contmn- 

LL/LL/F735/63 
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mg business till its dissolution on 5-2- 
1958 by mutual consent— A filing suit for 
rendition of accounts on 4-2-1961 — A’a 
suit held to be within time — AIR 1952 
All 506 and AIR 1924 Mad 708 Diss. from. 

A and B, two brothers entered into 
partnership and started business of com- 
mission agents Accounts were maintain- 
ed by B who was in charge of account 
books On death of B on 3-11-1957. his 
heirs including his eldest son H continu- 
ed the business with surviving partner 
A, till it was dissolved by mutual consent 
on 5-2-1958. A Instituted suit on 4-2-1961 
against H and other heirs of B for rendi- 
tion of accounts of dissolved firm. A fil- 
ed two entries dated 5-2-1958 in account 
books evidencing division of partnership 
and closing of business that day. It was 
nobody’s case that the entries were deeds 
of dissolution of partnership. The suit as 
well as the first appeal was dismissed on 
ground of suit being time barred On 
second appeal the question was whether 
there was any agreement between the 
partners A and B, that in case of death 
of either of them, the heirs of deceased 
would become partners in place of deceas- 
ed; 

Held (i) that the entries of 5-2-1958 
showed that even after the death of B 
the business of the firm under the same 
style and name was continued by his 
heirs, particularly his eldest son and the 
surviving partner A. 

(Paras 8, 9) 

(li) that from such conduct and circum- 
stances, the existence of an agreement of 
the kind in question between the origi- 
nal partners could be inferred. 

(Paras 10, 11. 29] 

There Is nothing In S 42 to Indicate that 
the contract to which the operation of 
ds (a), (b), (c) and (d) of that section is 
subject, should only be an express con- 
tract. or that It should be a contract be- 
tween more than two partners A contract 
to continue the partnership after the death 
of a partner may be Implied from the 
conduct of the parties Though the con- 
tract must be one between the original 
partners, the conduct of the surviving 
partner and the heirs of the deceased 
partner after the death of partner may 
evidence an original contract that the 
partnership should not be dissolved on 
the death of a partner. - 

„ (Paras 16. 21 27] 

(Ui) That the suit was within time. 
Observations in AIR 1952 All 506 and 
AIR 1924 Mad 703 Diss from. AIR 1915 
All 259 FolL Case law discussed. 

(Para 29] 

(B) Civil P. C. (1908), S 100— Concurrent 
findings of fact — Misconstruction of 
documents — Finding of Courts below, per- 
• verse— High Court is not debarred from 
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reviewing it in second appeal — AIR 1930 
P.C 91 Explained. (Paras 12, 13) 

Cases Referred: Chronological Paras 
(1965) 67 Pun LR 601 = 1965 Cur 
U 452, Commr. of I. T. v. Rama 
Wholesale Cloth. Syndicate 4, 12 
(1965) 67 P.un LR 1164, Khushal 
Chand v. Hardwari Lai 4, 12 

(1963) AIR 1963 SC 302 (V 50) = (1963) 

. 3 SCR 623, V, Ramchandra 
Ayyar v, Ramalingam Chettiar 4, 12 
(I960) 62 Pun LR 29 = ILR (1959) 

Punj 1269, Smt. Lai Devi v. 

Muni Lai 4, 12 

(1959) AIR 1959 Mad 283 (V 46) = 

(1959) 1 Mad LJ 282, M. S. V. 
Narayanan Chettiar v. S, M. 

Umayal Achi 15 

(1959) AIR 1959 Raj 140 (V, 46)=: 

ILR (1959) 9 Raj 334, Kesrimal 
v. Dalichand 20 

(1957) AIR 1957 SC 49 (W 44)=: 

1956 SCR 691, Sree Meenakshi 
Mills Ltd. Madurai v. Commr, of 

I. T. Madras 4, 12 

(1957) AIR 1957 SC 852 (VI 44) = 

1958 SCR 49, Oriental Investment 
Co. Ltd. v, Commr. of I. T Bombay 12 

(1956) AIR 1956 Nag 46 (V 43) =: 

ILR (1955) Nag 498, Chainkaran 
Sidhakaran Oswal v. RadhaMshan 
Vishwanath Dbdt 11. 19 

(1952) AIR 1952 All 506 (V 39) = 

1952 All LJ 696, Mt. Sughra v. 

Babu 14, 23, 26, 28 

(1946) ADR 1946 All 259 (V 33) = 

ILR (1946) AH 309, Lala Ram 
Kumar v. Kishori Lai 11, 14, 21, 22, 

23 25 28 

(1935) AIR 1935 Lah 350 (V 22) = 

ILR 16 Lah 881, Punjab & Sind 
Bank Ltd. v. Kishen Singh Ghulab 
Singh 41, 17 

(1930) AIR 1930 PC 91 (V 17) = 

ILR 11 Lah 199, Wali Muhammad 
v. Muhammad Bakhsh 5, 13 

(1924) AIR 1924 Mad 708 (V 11) = 

80 Ind Cas 378, Abdul Jaffar v. 

K Venugopal Chettiar. 28 

J. N. Kaushal, Sr. Advocate, for Ap- 
pellant; S. C. Goyal, for Respondent No. I. 

JUDGMENT : — Circumstances giving 
rise to this regular second appeal axe as 
follows: 

Kartar Singh and Frem Singh, two 
brothers, entered info partnership and 
started business of co mm ission agents 
under the style of 'Prem Singh Kartar 
Singh’. Under the partnership agreement, 
the- accounts were to be maintained by 
Prem Singh, who was incharge of the 
account books. It was agreed between 
the parties that on the death of either 
of the partners, the partnership would 
not be dissolved but the heirs of the 
deceased partner would be substituted in 
place of the deceased as partners. Prem 
Singh died in November, 1957. Conse- 
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quently, his heirs became partners in his 
place. On 4-2-1958, the partnership was 
dissolved and a new firm came into be- 
ing on 5-2-1958 to carry on business 
under the style of Kartar Singh Balbir 
Singh’. The heirs of the deceased started 
another firm on 5-2-1958 under the name 
of 'Prem Singh Harcharan Singh’, 

2. On the above facts, Kartar Singh 
instituted the suit on 4-2-1961 against 
Harcharan Singh and other heirs of the 
deceased partner, Prem Singh, for rendi- 
tion of accounts of the dissolved firm 
'Prem Singh Kartar Singh’. The defen- 
dants resisted the suit, alleging that the 
partnership had dissolved on 3-11-1957 
by operation of law, Le. on the death 
of Prem Singh, and that, consequently, 
the suit was time-barred. It was denied 
that there was any agreement between 
the partners, Prem Singh and Kartar 
Singh, that on the death of a partner: 
his heirs would be substituted in his 
place. The parties went to trial on these 
issues: 

1. Whether there was a firm known as 
Prem Singh Kartar Singh. If so, what 
were the terms between the partners? 

2. Whether there was any agreement 
between the partners to this effect that 
on death of a partner, bis legal repre- 
sentatives become partners. If so, what 
is its effect? 

3. Whether the suit is within time? 

4. Whether the account books of the 
firm are with defendants, and they are 
liable to render accounts? 

5. Whether the defendants are entitled 
to special costs? 

3. Under issue No. 1, if was found 
that there was a contractual partnership 
carrying on business under the style of 
'Prem Singh Kartar Singh’ and that 
Prem Singh and Kartar Singh were its 
partners, sharing the profits of the busi- 
ness equally. Issues 4 and 5 were decid- 
ed against the defendants in favour of 
the plaintiff. Issues 2 and 3 were decid- 
ed against the plaintiff. In the result, the 
suit was dismissed as time-barred. The 
plaintiff’s appeal was dismissed by the 
Senior Subordinate Judge, exercising 
enhanced appellate powers at Ferozepore. 
Hence this second appeal by the plain- 
tiff. 

4. The first contention of Mr. J. N, 
Kaushal, the learned counsel for the ap- 
pellant is, that in this case both the 
Courts below have grossly misconstrued 
the documents. Exhibits PA and PB, and 
drawn a conclusion therefrom which no 
judicial mind will ever arrive at. In short, 
it is stressed that the concurrent finding 
of the Courts below on issue no. 2 is a 
perverse finding and, therefore, the High 
Court has, under Section 100 of the 
Code of Civil Procedure, jurisdiction to 
reopen the finding and examine and 
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review the evidence Itself. In support Of 
his contention, the learned counsel has 
taken me through the writings. Exhibits 
PA and PB, and has referred to Sree 
Meenakshi Mills Ltth, Madurai v. Com- 
missioner oi Income-tax, Madras, AIR 
1957 SC 49; V. Ramachandra Ayvar v. 
Ramahngam Chettlar. AIR 1963 SC 302 
Sint Lai Devi v Sh. Muni Lai (I960) 
62 Pun LR 29, Commissioner ot Income- 
tax v. Rama Wholesale Cloth Syndicate, 
(1965) 67 Pun LR 601; and Khushal Chand 
V. Eardwari Lai, (1965) 67 Pun LR 1164. 

5. On the other hand, Shrl S C. 
Goyal, the learned counsel for the res- 
pondents contends that it is wrong to say 
that the view taken of the documentary 
evidence. Exhibits PA and PB. by the 
Courts below is perverse It Is stressed 
With reference to Section 47 of the Indian 
Partnership Act, 1932 {hereinafter called 
Hhe Act') that these documents. Exhibits 
PA and PB. are not a deed of dissolu- 
tion of partnership or even evidence of 
such dissolution, at best, they are evi- 
dence of the fact that the affairs of the 
old firm, which had been dissolved on 
the death of Prem Singh, were wound 
up on 5-2-1958. In the alternative, it is 
contended that even if the Courts below 
have misconstrued the writings. Exhibits 
PA and PB. that will not give Jurisdic- 
tion to this Court in second appeal to 
reopen the finding of fact arrived at by 
the Court below, because only a miscon- 
struction of those documents, which are 
title deeds or form the basis of the suit, 
amount to an 'error of law* within the 
meaning of Section 100 of the Code of 
Civil Procedure. In support of this con- 
tention, r el iance has been placed on a 
Judgment of the Privy Council in Wall 
Muhammad v. Muhammad Bakhsh, 1LR 
11 Lah 199 :(AIR 1930 PC 91). 


0. The question for determination 
before the Courts below was. whether 
the suit was time- barred. This Issue fur- 
ther resolves Itself Into the question, 
when was the partnership dissolved? 
[Whether It was dissolved automatically 
on the death of Prem Singh as alleged 
by the defendants, or It was dissolved 
°n 5-2-1958. Answer to the last question 
Involved determination of the Issue as to 
whether there was any agreement be- 
tween Prem Singh and Kartar Singh, 
partners, that In the case of death of 
either of them, the heirs of the deceased 
would become partners In place of the 
deceased. In this case, the plaintiff 
brought on record the documents. Exhi- 
bits PA and PB. to show that on the 
death of Prem Singh, his heirs, including 
his eldest son. Harcharan Singh defen- 
dant. continued the bu s i n ess with the 
surviving partner. Kartar Singh plaintiff, 
till It was dissolved by mutual consent 
on 5-2-1958. The language of Exhibit PA 
end PB, which are entries in the ac- 


count books of the dissolved firm. Is 
almost identical. Rendered Into English, 
Exhibit PA reads as follows 
"The shop of M/S. Prem Singh Kartar 
Singh has been divided today, the 5th 
February, 1958, and this shop has fallen 
to the chare of Kartar Singh Balfcir 
Singh. Henceforth no entry shall be made 
In these account books. If any dues are 
recoverable, the same shall be divided 
half and half between the proprietors. 

Sd/ Harcharan Singh 

Dated &-2-1958. 

(Defendant). " 

7. Some surrounding circumstances 
may also be noted: (1) Prem Singh and 
Kartar Singh partners were real brothers. 
Consequently, the existence of a contract 
between them that on the death of either 
of them the heirs of the deceased would 
he substituted as partners, would not fcfe 
something unusual, because such a coven- 
ant will not lead to the induction of any 
stranger into the business, but only the 
kith and kin of the surviving partner. 
(2) Harcharan Singh, who signed the 
memoranda. Exhibits PA and PB, is 
admittedly the eldest son of the deceased 
partner, prem Singh. (3) The writings. 
Exhibits PA and PB. are entries made 
In the account books of the dissolved 
firm, which account books, according to 
the finding of the trial Court, used to 
remain in the custody of Prem Singh and 
were maintained by him. 

8. Harcharan Singh defendant, when 
he appeared in the witness-box. was con- 
fronted In cross-examination with the 
writings. Exhibits PA and PB. and asked 
to explain them. He admitted that these 
entries were In his hand, but added that 
he bad executed them with regard to the 
division of the building of the shop, and 
that on that day at the same time, the 
entire urban property was divided. But 
no particulars of that property were 
entered In these writings. This explana- 
tion given by Harcharan Singh defendant 
was as ridiculous as it was ludicrous. The 
only reasonable construction which could 
be placed on these writings was. that they 
ev iden ce division of the partnership 
known as the shop of ll/a. Prem Singh 
Kartar Singh* and the closing of its busi- 
ness on that day. In ordinary parlance 
also, the word 'shop’ is often used for 
the term ’firm*. In this case, however, 
In the context, the word 'shop’ does not 
admit of any other construction, except 
as meaning the 'firm* or the ■partnership’. 
It Is Immediately followed by the word? 
'M/s. Prem Singh Kartar Singh’, the came 
of the firm. 

'Hie word 'shop* cannot be read In 
Isolation from the following words and 
sentences appearing In the writing. The 
next sentence "Henceforth no entry shall 
be made in these account books” further 
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clarifies and emphasises that by the use 
of the word 'shop’ the firm or the 
partnership, namely 'M/s. Prem Singh 
Kartar Singh’ was meant, and not the 
building in brick and mortar, in which 
the firm was carrying on its business. 
Thus, the only reasonable construction of 
these writings was that the firm 'M/s 
Prem Singh Kartar Singh’ continued to 
function even after the death of Prem 
Singh till 5-2-19 58, , on which date the 
accounts of that firm were closed. It 
clearly raises the inference that the 
death of Prem Singh, his heirs stepped 
into big shoes as partners of the firm 
along with the surviving partner, 

9. The Court below has attached un- 
due importance to the fact that these 
writings were signed only by Harcharan 
Singh, one of the alleged partners, and 
not by all the alleged partners, and ihat, 
consequently, these writings had no bind- 
ing effect. The argument is attractive but 
fallacious. It is nobody’s case that this 
was a contract or agreement between the 
partners dissolving the firm. These writ- 
ings, at best, are only a memoranda or 
recital of a transaction that had already 
taken place. They are just a piece of 
evidence — and I must say, a valuable 
piece — * showing the conduct of the 
eldest son and heir of the deceased part- 
ner as well as the surviving partner. In 
other words, it shows that even after the 
death of Prem Singh, the business of 
the firm under the same style and name 
was continued by his heirs, particularly 
his eldest son and the surviving partner, 
Kartar Singh. 

10. The main fact in issue is, whether 
there existed an agreement between the 
original partners, Prem Singh and Kartar 
Ringh, to the effect that on the death of 
either of them the heirs of the deceased 
would become partners with the survivor 
in the tii-m In view of the definition of 
'proved’ given in Section 3 of the Evi- 
dence Act, this fact could be established 
either (1) by producing • direct evidence 
as to its existence, such as, a writ- 
ten agreement executed by the _ ori- 
ginal partners, or by any past admission 
of the surviving partners or (2) by cir- 
cumstances which would make the exist- 
ence of this fact so probable that a pru- 
dent man ought, under the circumstances 
of the particular case, to act upon the 
supposition that such an agreement exist- 
ed Instance of such circumstances would 
be the conduct of the surviving partner 
and the heirs of the deceased. In the 
instant case, the proof falling under the 
first category was not adduced, hut cir- 
cumstances relating to the second cate- 
gory were established, from which the 
exis tence of such an agreement between 
the original partners can be inferred. 

11. In this case, there Is evidence of 
the conduct of the heir of the deceased 


partner and the surviving partner, Kartar 
Singh in continuing the business of the 
firm in partnership till 5-2-1958. That is 
to say, the writings, Exhibits PA andPB, 
read in the light of the other circum- 
stances, clearly showed that the firm 
actually continued to function till 
5-2-1958. There is abundant authority 
for the proposition that from such con- 
duct and circumstances, the existence of 
an agreement of the kind in question 
between the- original partners can be 
inferred. On this point, Mr. Kaushal has 
referred to Lala Ram Kumar v. Kishori 
Lai, AIR 1946 All 259 (DB); Chairikaran 
Sidhalcaran Oswal v. Radhakishan Vishwa- 
nath Dixit, AIR 1956 Nag 46 (DB)} 
Punjab and Sind Bank Ltd. v. Kishen 
Singh Ghulab Singh, AIR 1935 Lah 350 
(DB); and AIR 1959 Raj 140. 

12. Grossly misconstruing the dear 
language of the writings. Exhibits PA 
and PB, and accepting the transparently 
ridiculous explanation furnished by Har- 
charan Singh defendant, the lower Court 
has taken such a view of the evidence 
that no judidal mind, guided by reason 
and common sense, can ever take. That 
perverse finding, though on a question 
of fact, is open to attack in second ap- 
peal as erroneous in law. For authorities 
on the point, reference may be made to 
1956 SCR 691 :{AIR 1957 SC 49); Orien- 
tal Investment Co. Ltd.v. Commissioner* 
of Income-tax Bombay, AIR 1957 SC 852; 
(1960) 62 Pun LR 29: (1965) 67 Pun LR 
601; (1965) 67 Pun LR 1164; and AIR 
1963 SC 302. 

13. The finding of the Courts bdow 
on this question of fact being perverse, 
this Court is not debarred from review- 
ing it in second appeal and setting mat- 
ters right. Wall Muhammad’s case, ILR 
11 Lah 199 :(AIR 1930 PC 91) does not 
advance the point canvassed by Mr. 
Goel. It rather hdps the appellant, inas- 
much as in the instant case the miscon- 
struction by the Courts below is of writ- 
ings which form the sheet-anchor of the 
plaintiff’s case. Their Lordships of the 
Privy Council have clearly laid down in 
that case that a decision of fact by a 
first appellate Court, which proceeds on 
a misconstruction of documents which are 
instruments of title or otherwise the 
direct foundation of rights, does involve 
a question of law so as to be open to 
reconsideration upon second appeal under 
Section 100 of the Code of Civil Proce- 
dure. 

14. Mr. S. C, GoyaL the learned coun- 
sel for the respondents, does not serious- 
ly dispute the principle that an agree- 
ment" between the partners to continue 
the partnership on the death of any one 
of the partners by substituting the heirs 
of the deceased in place of the deceased, 
can be gathered and inferred from the 
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conduct of the parties, but he maintains 
that this general principle will not apply 
where the original partnership consists of 
only two partners In the case of such 
a partnership, says Mr. Goel, the death 
of a partner puts an end to partnership, 
because one partner cannot, by his own 
conduct, impose a partnership upon his 
heirs or legal representatives, partnership 
being not a matter of status but a mat- 
ter of contract In support of this con- 
tention, the learned counsel relies upon 
the dictum of the Division Bench in Mt 
Sughra v Babu, AIR 1952 All 506 He 
has urged that the authority of AIR 1946 
All 259 (DB) has been badly shaken, 
if not altogether exploded, by the subse- 
quent ruling of the same Court in Mt 
Sughra’s case, AIR 1952 All 506 He has 
tried to distinguish the other rulings cited 
by Mr Kaushal, on the ground that in 
all those cases the original partnership 
consisted of more than two partners He 
has also referred to M. S V Narayanan 
Chettiar v S M Umayal Achi, AIR 1959 
Mad 283 

15 Before I discuss the rulings cited 
on both sides, it will be useful to refer 
to the provisions of Section 42 of the 
Partnership Act, which read as follows* 
"42. Subject to contract between the 
partners a firm is dissolved — 

(a) if constituted for a fixed term, by 
the expiry of that term, 

(b) if constituted to carry out one or 
more adventures or undertakings by the 
completion thereof. 

(c) by the death of a partner; and 

(d) by the adjudication of a partner as 
an insolvent.” 

1G. It will be seen that there Is noth- 
ing m Section 42 that the contract to 
which the operation of clauses (a), (b), 
(c) and (d) of that section is subject, 
should only be an express contract, or 
that it should be a contract between 
more than two partners. Of course, it is 
presumed that the contract should be a 
valid contract recognised by law Now 
Is there anything in the Contract Act or 
any other law, which says that where 
the business is earned on between two 
partners only, they cannot lawfully enter 
into an agreement that on the death of 
either of them the heirs of the deceased 
would be substituted as partners of the 
firm? It Is another matter that the heira 
may or may not continue the partnership 
business. It. however, does not mean that 
the original contract between the old 
partners, if their number did not exceed 
two, was bad. 

17. The first ease cited by Mr Kau- 
shal Is AIR 1935 Lah 350 In that case, 
the Bank sued the firm Messrs Klshen 
Singh Gulab Singh through its propri- 
etors. Dr Kishen Singh, Sardar Gulab 
Singh and Sardar Anup Singh on the 
foo ting of an equitable mortgage. One of 


the original partners, Uttam Singh, died 
before the mortgage An argument was 
advanced that on the death of Uttam 
Singh, the firm had been dissolved and 
the mortgage being executed only by 
Defendants 1 to 3, their 3/4th share in 
the factory could alone be held liable. 
Rejecting this argument, Bhide J, who 
spoke for the Division Bench, observed — 
"It appears that Uttam Singh had died 
before the mortgage of 1925. but it does 
not necessarily follow that the firm was 
dissolved The dissolution of a firm, in 
such a contingency is subj'ect to contract 
between the parties, (vide Section 42, 
Partnership Act), and an intention to con- 
tinue the business in partnership with the 
legal representative, may be gathered from 
the conduct of the parties . . . 

"In the present instance it appears 
from the conduct of the parties that they 
intended that there should be no dissolu- 
tion and that the business of the firm 
should be earned in partnership with the 
legal representative of the deceased 
partner " 

18 It may be noted that in that case, 
the original partners of the firm were 
more than two persons 

19. The next case is AIR 1956 Nag 46 
In that case also, it was laid down that 
existence of an agreement between the 
partners to the effect that the death 
of a partner shall not cause dissolution 
of the contract of a partner, can be in- 
ferred from the conduct of the parties, 
and it was not necessary that there 
should be direct evidence of an express 
agreement to that effect In that case, 
two out of the several old partners had 
died. 

20. Same Is the ratio decidendi of the 
case Kesrimal v. Dalichand, AIR 1959 RaJ 
140 

21. The most Important of all the 
cases relied on by Mr Kaushal is the 
one reported as AIR 1946 All 259 The 
original partnership in that case consist- 
ed of only two partners, namely, Musa- 
mal and Ram Kumar Musamal died ana 
thereafter the surviving partner. Ram 
Kumar, brought a suit on a bond execut- 
ed in favour of the firm. The suit was 
brought in the name of the firm on the* 
allegation that the partnership was not 
dissolved on the death of the deceased, 
but was continued with his wife and 
adopted son. The Division Bench consist- 
ing of Iqbal Ahmad C. J and Sinha J 
held that the conduct of the parties evi- 
denced a contract between the original 

E rtners that the partnership should not 
dissolved on the death of either of 
them. After discussing the case law on 
the point, the learned Judges laid down 
that the words "subject to the contract 
between the partners” at the beglnnln * 
of Section 42 of the Partnership Act do 
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not mean that the contract must be ex- 
press. Hence, a contract to continue the 
partnership after the death of a partner 
may be implied from the conduct of the 
parties. Though the contract must be 
one between the original partners, the 
conduct of the surviving partner and the 
heirs of the deceased partner after the 
death of partner may evidence an origi- 
nal contract that the partnership should 
not be dissolved on the death of a part- 
ner. 

22. The facts of Lala Ram Kumar’s case 
AIR 1946 All 259 are a very near parallel 
to the one before me. If I may say so 
with respect, that case correctly enunci- 
ates the law on the point. 

23. The contrary view taken by 
another Division Bench of the same High 
Court in Mt. Sughra’s case, AIR 1952 All 
506, it is submitted, with due deference, 
does not lay down the law correctly. In 
that case, after the death of the old 
partner his major heirs along with the 
other partner continued the old partner- 
ship business with the old Partnership 
assets with the same rights and liabili- 
ties as before with this difference mere- 
ly that in place of the old partner his 
heirs were substituted, the major heirs 
became the partners and the minor heirs 
became entitled to the benefits of the 
partnership. In that case also, the origi- 
nal partnership had two partners, name- 
ly, Abdul Shakur and Wali Mohammad. 
Abdul Shakur died and it was urged 
before the High Court that the partner- 
ship had dissolved on his death, though it 
was admitted that on the death of Abdul 
Shakur the partnership business was 
carried on by Wali Mohammad in part- 
nership with the heirs of the deceased. 
Thereafter, Wali Mohammad also died 
but the business was carried on in part- 
nership between the heirs of the two 
deceased partners. The dispute between 
the parties was, whether a new partner- 
ship was constituted after the death of 
Abdul Shakur or the old partnership 
continued. From the conduct of the heirs 
of Abdul Shakur and Wali Mohammad’s 
son, the lower appellate Court came to 
the conclusion that there must have been 
a contract between the original partners, 
.that the partnership would not be dis- 
solved by the death of a partner. For 
this proposition, the lower Court relied, 
Inter alia, on Lala Ram Kumar’s case, 
AIR 1946 All 259. 

24. The learned Judges observed: 

"It appears to us that the view taken 
by the Court below cannot be supported. 
The general rule is that a partnership is 
dissolved after the death of a party. This 
rule is, however, subject to a contract 
to the contrary. When it is said that a 
partnership will not be dissolved by the 
death of one party, what is meant is 
that the partnership will continue be- 
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tween the surviving partners even after 
tile death of a partner. It follows that 
in order that the exception to the gene- 
ral rule may apply, the original partner- 
ship must consist of more than two part- 
ners. In the case of a partnership con- 
sisting of only two partners, no partner- 
ship remains on the death of one of them 
and, therefore, it is a contradiction in 
terms to say that there can be a contract 
between two partners to the effect that 
on the death of one of them the partner- 
ship will not be dissolved but will con- 
tinue. Nor is the position affected by 
bringing in the heirs of a deceased part- 
ner on the scene. One partner cannot, by 
his own contract, impose a partnership 
upon his heirs or legal representatives. 
Partnership is not a matter of status, it 
is a matter of contract. No heir can be 
said to become a partner with another 
person without his own consent, express 
or implied.” 

"When, however, there are more than 
two partners and when there is a con- 
tract between the partners that the 
partnership will not be dissolved by the 
death of one of them the old partnership 
continues as between the surviving part- 
ners and the heirs, if they come in, may 
come in place of the deceased partner 
and become partners upon the old terms. 
In such a case it will not be a new part- 
nership but will be treated as the old 
partnership which continued without a 
break.” 

25. Discussing Lala Ram Kumar’s 
case, AIR 1946 All 259 the learned Judges 
said: 

"In AIR 1946 All 259, there were only 
two partners. It was held that since the 
business was carried on even after the 
death of one partner by the surviving 
partner and the heirs of the deceased 
partner, it must be presumed that there 
was an agreement between the original 

artners that the partnership would not 

e dissolved upon the death of a partner. 
With great respect we are unable to 
agree with this pronouncement. Not only 
can such an agreement be considered to 
be valid, (sic) when made in the case 
partnership consisting of only two part- 
ners, but also the mere fact that on one 
occasion only on the death of one of the 
partners, the heirs continued the busi- 
ness of partnership, will be too slender 
a foundation for drawing an inference 
about the existence of an agreement to 
the contrary within the meaning of sec- 
tion 42 between the original partners.” 

26. With utmost respect to the learn- 
ed Judges who decided Mt. Sughra’s 
case, AIR 1952 All 506, the validity or 
otherwise of a contract, viz., that on the 
death of a partner there will be no dis- 
solution of the firm but the business 
would be continued by the surviving 
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partner or partners with the heirs of the 
deceased, does not depend on the number 
of the partners among or between whom 
such agreement exists. There Is absolute- 
ly no warrant for this proposition. After 
expressing in a somewhat dogmatic way 
that such an agreement cannot be con- 
sidered to be valid, the learned Judges, 
shifting their stand, hastened to add that 
the mere fact that on the deah of one of 
the partners the heirs continued the busi- 
ness of partnership, will be "too slender 
a foundation’’ for drawing an inference 
about the existence of an agreement to 
the contrary within the meaning of Sec- 
tion 42 between the original partners. 

27. As observed above, there is noth- 
ing In Section 42 of the Partnership Act 
or any other law which requires that 
only an express contract will prevent dis- 
solution of a partnership on the death 
of a partner. If that were the intention 
of the Legislature, they would have 
clearly said so in S 42 that the contract 
referred to in this section, at the begin- 
ning, means only an express contract In 
writing between the partners of a firm, 
whose number exceeds two 

23. The iallacy of the reasoning 
adopted by the learned Judges in Mi 
Sughra's case, AIR 1952 All 506 Is demons- 
trated by the fact that In the ultimate 
analysis, the learned Judges had to arrive 
at substantially the same conclusion 
which was directly drawn on similar 
facts in Lala Ram Kumar’s case, AIR 
1946 All 259 This Is how they have 
attempted to get over the difficulty: 

"Even though, however, In our view a 
new partnership was created on the 
death of Abdul Shakoor, the right to 
have the accounts taken from the com- 
mencement of the old partnership is not 
affected. As already observed, after the 
death of Abdul Shakoor the major 
heirs along with Wall Mohammad con- 
tinued the old partnership business with 
the old partnership assets with the same 
rights and liabilities as before with this 
difference merely that in place of Abdul 
Shakoor his heirs were substituted, the 
major heirs became the partners and the 
minor heirs became entitled to the bene- 
fits of the partnership. In these circums- 
tances an agreement between the parties 
must be implied that rights and liabili- 
ties of the new partners will be taken to 
be as if Abdul Shakooris death had 
created no dissolution in the partnership 
or in other word3 that they were liable 
on the accounts being taken from the 
commencement of the old partnership or 
from the date of the last accounting, as 
the case may be.” 

This means that the learned Judges arriv- 
ed at the same conclusion, though by a 
circuitous route. They referred to Abdul 
Jaffar’s case, AIR 1924 Mad 703 wherein 
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a similar view was ta k en. Thus, even If 
the view, (which in my opinion is not 
the correct view), taken in ML Sughra’s 
case. AIR 1952 All 506 by Allahabad 
High Court, and Abdul Jaffar’s case, 
AIR 1924 Mad 708 by the Madras High 
Court, is adopted, the result so far as 
the plaintiffs claim Is concerned, will be 
the same. 

29. In the light of what has been said 
above, I would, reversing the finding of 
the Court below on issue no. 2, hold that 
there was an implied agreement between 
Prem Singh and Kartar Singh, the origi- 
nal partners, that on the death of any 
of them the partnership would not be 
dissolved, but the business would be 
earned on by the survivor In partner- 
ship with the heirs of the deceased, I 
would further hold that it was proved 
that. In fact, this partnership business 
was continued till it was finally closed on 
5-2-1958. The suit was Instituted on 4- 
2-1961, Le. within three years of the date 
of the dissolution of the partnership, and 
was thus within time. In the result, the 
judgment and decree of the Court below 
is set aside, the plaintiff’s appeal Is ac- 
cepted. and a preliminary decree for 
rendition of accounts of the dissolved firm 
'Prem Singh Kartar Singh’ is passed in 
favour of the plaintiff and ag ains t the 
defendants. In view of the fact that the 
parties are related to each other, they 
are left to bear their own costs through- 
out 

SSG/D.V.C. Appeal allowed. 
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„ K. S. NARULA 
and s. s. SANDHAWALIA JJ- 
Malkfat Singh. Petitioner v. State o? 
Punjab through Secretary Health Dept 
and others. Respondents. 

1968^ Wrft N °* 2566 °* 1968, D/L 3_1 °" 
.Constitution of India, Art. 5 — • 
Oomicile’ — Private International Law—* 
Concept of domicile — Synthesis of fac- 
tum and animus lies at root of concept 
It is Impossible to lay down an abso- 
lute definition of the word domicile, 
nevertheless it Is now established that 
two constituent elements are necessary In 
law for the existence of domicile. First 
there should be residence of a particular 
kind. This residence, however, need not 
be continuous but it must be Indefinite 
not purely fleeting; secondly there should 
be an Intention of a particular kind and 
this Intention must be a present Inten- 
tion to reside for e v er In the country 
where the resi dence has been take n up. 

LL/LL/F747/68 
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It is thus a synthesis of the factum and 
animus which lies at the root of the 
concept of domicile. 

A person is, in general, domiciled in 
the country in which, he is considered by 
English law to have his permanent home. 

Applying this well settled test to the 
facts of the case where it had been aver- 
red that the permanent home of the peti- 
tioner and his ancestors before him was 
in a town in Punjab, that he was said 
to be resident therein and that almost 
simultaneously with the attainment of 
majority the petitioner had returned from 
Kenya with the requisite intention and 
commenced dwelling and continued to do 
so in that permanent home, the crucial 
test of ‘domicile’ can be held to be amply 
satisfied. Case law discussed. 

(Paras 7 and 8) 


(B) Constitution of India, Art, 5 — 
Domicile of origin — Is the country where 
parents were domiciled at time of per- 
son’s birth. . _ .. 

A legitimate child bom during the 
subsistence of the marriage^ of his parents, 
has his domicile of origin in the country 
in which his father was domiciled at the 
time of his birth. 


In a case where the petitioner was 
bom in the State of Punjab to parents 
who were domiciled in that State, his 
domicile clearly follows that ^ of Ms 
parents and when once this is establish- 
ed, the burden is very heavy on the per- 
son contesting it to show that tins domi- 
ciie of origin has been abandoned m 
favour of another domicile of choice, in 
such cases, according to Dicey, there is 
a strong presumption that a domicile 
once established is presumed to continue. 
(1904) A. C. 287; AIR 1964 Ker 244; AIR 
1956 Bom 729. ReL on. (Pam 8) 

(C> Constitution of India, Art. 5 — 
Different domiciles could exist for dif- 
ferent States of India. 

Under the Constitution, the power to 
legislate on succession, marriage and 
minority has been conferred under entry 
5 in the Concurrent List on both the 
Union and State Legislature, and It is 
therefore quite conceivable that until the 
Centre intervenes and enacts a uniform 
code for the whole of India, each State 
might have its own laws on those sub- 
jects, and thus there could be different 
domiciles for different States. AIR l- 55 
SC 334; (1801) 31 ER 839 (c). FoH^ g) 

(D) Constitution of India, Art 5— 
Nationality and domicile — Two different 
concepts — Private International Law, 
Explained. ~ . 

Nationality and domicile are- two ^dif- 
ferent concepts in private international 
law is now a well settled proposition. 
According to Prof. Cheshire, nationality 
represents a man’s political status, by 


virtue of which he owes allegiance to 
some particular country; domicile indi- 
cates his civil status and it provides the 
law by which his personal rights and 
obligations are determined. (1869) 1'SC 
& Div. 441 and AIR 1955 SC 334, Foil 

(Para 6) 

Cases Referred: Chronological Paras 


(1964) AIR 1964 Ker 244 (V 51)= 

ILR (1964) 1 Ker 384, Sankaran 
Govindan v. Lakshmi Bharathi 8 
(1956) AIR 1956 Bom 729 (V 43)=' 
Michael Anthony Rodrigues v. 

State of Bombay 8 

(1955) AIR 1955 SC 334 (V 42) = 

1955 SCR 1215, D. P. Joshi v. 

State 6, 9 

(1904) 1904 AC 287 = 73 LJ KB 
613, Winans v. Attorney General 7, 8 

(1892) 1892-3 Ch 180=67 LT 689, 
Craignish v. Craignish 7 

(1878) 9 Ch D 441=26 WR 825, 
Doucet v. Geoghegam 7 

(1869) 1 SC & Div 441 (HL), Udny 
v. Udny 6 

(1858) 7 HLC 124= 28 LJ Ch 396, 
Whicker v. Hume 7 

(1801) 31 ER 839=5 Ves 750, 
Somerville v, Somerville (Lord) 9 


Manmohan Singh, for Petitioner; G. S, 
Chawla, for Advocate General, for Res- 
pondent No. 1. 

SANDHAWALIA, J.: This petition 
under Article 226 of the Constitution of 
India was admitted to hearing by a 
Division Bench as on the averments 
made therein important issues pertaining 
to the nationality and the domicile of the 
petitioner fell for determination. 

2. The facts averred by the petitioner 
MaUdat Singh are that the parents and 
the grand-parents of the petitioner were 
bom in the territory of India and are 
Indian citizens. The family owns im- 
movable property in the State of Pun- 
jab and the family home is in the town 
of Nakodar where they owned an ances- 
tral dwelling house in Mohalla Baha- 
durpur. The father of the petitioner in 
the year 1942 left for Kenya but on the 
termination of the Second World War in 
1945 he returned to India and it was on the 
10th of October, 1946. that the petitioner 
was bom to his parents at Nakodar. In 
the year 1947, the parents of the peti- 
tioner again went to Kenya taking the 
petitioner along with them. The peti- 
tioner had his education in Kenya during 
his stay there till May. 1965. and passed 
the Senior Cambridge Examination in 
December, 1964, in Kenya. It has been 
averred that for the last three years ever 
since his return from Kenya, the peti- 
tioner is residing in- the family house at 
Mohalla Bahadurpur in Nakodar and a 
certificate to the said effect granted by 
the Sub-Divisional Magistrate, Nakodar, 
has been annexed as annexure ‘A’ to the 
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petition. The petitioner has been pursu- 
ing his studies in India and in the Tear 
1968 he passed his first year B. Sc. (TEC) 
Examination by obtaining of .the 

aggregate marks thus becoming ehgible 
for a dmis sion to the 1st year MBBS. 
Course, 1968 It has been admitted in 
the petition that the petitioner travelled 
from Kenya to India on a British Pass- 
port but it has been expressly averred 
that at no stage he ever renounced or re- 
voked his citizenship nor has he any such 
intention and on the_ principles of Dual 
citizenship. Indian citizens are entitled to 
take British passports for the purposes of 
travel. 


3. In pursuance of a notice for 
admission to the 1st Year M.B.B S Course 
in the Government Medical College at 
Patiala and Amntsar, the petitioner had 
submitted his admission form to the 
Principal, Government College, Patiala, 
respondent No, 3 in his office on the 
29th June. 1968 The petitioner, however, 
had opted his preference for admission 
to the Government College, Amritsar, 
and the interview for admission to both 
the colleges was held jointly by the 
Selection Committee at Patiala. The 
petitioner was duly interviewed on the 
19th of July, 1968, and has averred that 
he was placed at serial No 146 out of 
the 200 selected candidates against the 
seats reserved for open ment under 
rule 5 (vni) of the Brochure for admis- 
sion to the 1st Year MBBS Course 
1968 Respondent No 3. vide his letter 
dated the 23rd July, 1968, annexure *C’ 
to the petiUon directed the petitioner to 
submit his passport to the Principal, Medi- 
cal College, Amntsar, by the 27th of 
July, 1968, and the petitioner In com- 
pliance therewith submitted the same to 
the said Principal at Amritsar. It has 
then been averred that respondent No 2, 
the Principal of the Government College, 
Amntsar, on seeing the Passport inform- 
ed the petitioner that his admission had 
been cancelled as be was not a citizen 
Of India and is in India only on a British 
Passport. He was further told that he was 
pot eligible for admission against the 
seats reserved for open merit in accord- 
ance with rule 5 (vui) of the Brochure. 
Respondent No. 2, however, referred this 
matter to respondent No 1. The Secre- 
tary, Health Department, Punjab, Civil 
Secretariat, Chandigarh, for further clari- 
fication and the petitioner was directed 
to appear before him. In compliance 
therewith it has been averred that the 
petitioner on the 6th of August, 1968, met 
respondent No. 1 but the latter without 
applying his mind to the facts or afford- 
ing any proper or reasonable opportu- 
nity to him declined to interfere in the 
matter. Aggrieved by the above-said, the 
petitioner has thus come by way of a 
wnt petition before this Court. 


4. It may be noticed forthwith that 
respondents Nos. 2 and 3, the Principals 
of the Government Medical Colleges, 
Amntsar and Patiala, respectively who 
are in fact the contesting respondents 
have neither filed a wntten statement to 
this petition nor have they put in an 
appearance despite service, in this Court 
The reply on behalf of respondent No 1 
has also been filed in the shape of an 
affidavit by Shn Sada Nand, JL A. S. 
who is the Deputy Secretary to the Gov- 
ernment, Punjab, Medical and Health De- 
partment and respondent No. 1 has not 
personally filed any affidavit In reply to 
this petition. In the affidavit of Shrf 
Sada Nand it has been stated that the 
petitioner has been a student of the 
Nehru Memorial College, Hanumangarh, 
in Rajasthan since July, 1967, and thus 
annexure ‘A’ filed by the petitioner to 
the effect that he has been a resident in 
Nakodar for the last 3 years is not in 
consonance with the facts. It has been 
further denied expressly that the peti- 
tioner was ever selected or placed at 
serial No. 146 of the list of the admitted 
candidates for the M.B.B S. Course and 
the said list has been annexed as an- 
nexure R-II to the affidavit. It has been 
further stated that the rules for admis- 
sion in the State Medical Colleges enu- 
merated in the Brochure for admission 
provide that only the students domiciled 
*n the Punjab will be admitted against 
the open merit seats and the peti- 
tioner was not an Indian Student 
domiciled in the Punjab It has then been 
domed that the petitioner ever met res- 
pondent No. 1 or that the case of the 
petitioner was specifically referred to 
respondent No. 1. It has been stated that 
only the advice was sought by respon- 
dent No. 2 with regard to the elaboration 

of Government policy pertaining to the 
admission according to rules only. 


5. Mr. Manmohan Singh, the learned 
counsel for the petitioner at the very 
outset submitted that the petitioner is 
clearly an Indian Citizen having be?? 
bom in India at Nakodar to parents both 
of whom were citizens of India. It is ex- 
tended by the petitioner that it has 
never been suggested by the respondents 
that he abandoned this right of Inm^ 
Citizenship In favour of any other nati- 
onality, As a matter of fact It is pointed 
out that all indicia point to the fact urn 
the petitioner jealously wanted to retain 
his original Indian Nationality. Be that 
as it may, the learned counsel for tne 
petitioner submits that for the purpose ol 
this case the nationality or the citizen- 
ship of the petitioner is not of any great 
significance because even students hav- 
ing non-Indian Nationality are entitled to 
be considered against the open seats lot 
admission to the Medical Colleges on the 
basis of merit The learned counsel relies 



1969 MalMat Singh v. State (Sandhawalia J.) [Prs. 5-7] Ponj. 253 


In fact on annexure R. Ill which has 
been put on the record by the respon- 
dent No. 1 and places particular reliance 
on paragraph 2 of the same which is in 
the following terms. 


"It has come to the notice of the Gov- 
ernment of India that foreign students/ 
Indian students domiciled abroad also 
apply directly to the Medical Colleges in 
India for admission outside the approved 
Scholarship Schemes or similar _ pro- 
grammes. Such applications for admission 
from foreign students/Indian. students 
domiciled abroad that apply directly to 
the Institutions may kindly be considered 
against open seats on merit _ basis and 
their admissions made according to the 
rules and regulations of the Institution. 
In such cases prior permission from/con- 
sultation with the Government of India 
is not necessary. However, _ names of 
such students along with details, such as 
the country from which they are coming, 
their home address, local reference and 
the course to which they are. admitted 
should be supplied to the Ministry of 
External Affairs, New Delhi. 


Relying on the above contention rais- 
ed on behalf of the petitioner is that, 
whilst It is strenuously maintained mat 
he is an Indian citizen, even if it be held 
otherwise he is nevertheless entitled to 
be considered on the basis of merit for 
admission to the Medical College. Mr. 
G. S. Chawla the learned counsel appear- 
ing on behalf of respondent No. 1 has 
not controverted this proposition and nas 
in fact conceded that apart from students 
of Indian nationality as regards the open 
merit seats even foreign students are 
eligible to be considered and therefore m 
this context the position taken on bernalt 
of respondents regarding annexure K-iv 
that the petitioner is a foreign student 
would in no way affect the right of the 
petitioner to be considered. 


6. The issue that, therefore, now 
deserves consideration pertains to tne 
domicile of the petitioner at the relevant 
time when he had sought admission to 
the Medical Colleges m Punjab. Ihat 
Nationality and domicile are two dif- 
ferent concepts in private international 
law is now a well settled proposition. 
Professor Cheshire in his authoritative 
book on Private International Law, 6tn 
edition at page 194 whilst discussing 
these two concepts states as follows. 

"These are two different conceptions. 
Nationality represents a mans political 
status, by virtue of which he owes al- 
legiance to some particular country, 
domicile indicates his civil status and it 
provides the law by which his personal 
rights and obligations are determined.^ 
The classic statement of the law pertain- 
ing to domicile ^d citizenship is that 
of LordWestbury inlJdny v.Udny, (1869) 


LR 1 Sc. & Div. 441 (KL) wherein it has 
been observed as follows: 

"The political status may depend on 
different laws in different countries; 
whereas the civil status is governed uni- 
versally by one single principle, namely, 
that of domicile, which is the criterion 
established by law for the purpose of 
determining civil status. For it is on this 
basis that the personal rights of the party, 
that is to say, the law which determines 
his majority or minority, his marriage, 
succession, testacy or intestacy, must 
depend.” 

This enunciation of the law has been 
noticed with approval by the Supreme 
Court in D. P, Joshi v. State of Madhya 
Bharat, AIR 1955 SC 334. 

The learned counsel for the petitioner 
in order to substantiate his contention 
that the petitioner is domiciled in Pun- 
jab has pointed out to four salient facts. 
He submits that at the time of his birth 
in India both his parents were Indian 
citizens being domiciled in the State of 
Punjab in India. His domicile of origin, 
therefore, followed that of his parents! 
It is then pointed out that permanent 
home of the petitioner and his family 
is at Nakodar where he has been resident 
ever since his return to India and lastly 
it has been argued that it was always 
the intention of the petitioner to return 
to the country of his birth and as soon 
as he attained majority he has returned 
with the necessary animus and as an 
admitted fact is resident at Nakodar with 
the said intention. Relying upon these 
facts the learned counsel contends that 
the only irresistible inference that arises 
is that the petitioner is dearly domiciled 
within the State of Punjab and even if 
it be admitted for the sake of argument 
that he had gone to Rajasthan for a 
limited purpose and a temporary resi- 
dence for the purpose of higher educa- 
tion, that would not denude him of his 
domicile within the State of Punjab. 

7. It has been very aptly remarked 
that even authoritative writers on Pri- 
vate International Law are agreed that 
it is impossible to lay down an absolute 
definition of the word 'domicile’. Even 
as early as 1878 Sir George Jessel in 
Doucet v. Geoghegam (1878) LR 9 Ch. 
D. 441 had warned that an absolute defi- 
nition of this concept is impossible. One 
of the earliest and yet the simplest defi- 
nitions of this expression was attempted 
by Chitty J. in Craignish v. Craignish, 
(1892) 3 Ch. 180, at p. 192 (a) in the 
following terms: 

"That place is properly the domicile, o? 
a person in which his habitation is fix- 
ed without any present intention of re- 
moving therefrom.” 

However, even this definition has never 
been held to be an absolute one. The 
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fact of the matter Is that the term 'domi- 
cile' lends itself to illustrations but not 
to definition. Nevertheless it is now esta- 
blished that two constituent elements are 
necessary in law for the existence of 
domicile. Firstly there should be residence 
of a particular kind. This residence, 
however, need not be continuous but It 
must be indefinite not purely fleeting. 
Secondly there should be an intention 
of a particular kind and this Intention 
must be a present intention to reside for 
ever in the country where the residence 
has been taken up It is thus a synthesis 
of the factum and the animus which lies 
at the root of the concept of domicile. 
Dicey in his authoritative treatise on the 
Conflict of Laws has enunciated as fol- 
lows at page 85 of his book, 7th edition: 


"A person is, in general, domiciled in 
the country in which he is considered by 
English law to have his permanent 
home.” 

That this notion of the permanent home 
is the comer stone of the concept of 
domicile Is evidenced from the earliest 
statements of the English Law on the 
subject In Whicker v. Hume, (1858) 7 
H.LC 124 Lord Cranworth had observ- 
ed as follows 

" 'By domicile’ we mean home, the 
permanent home, and if you do not 
understand your permanent home I am 
afraid that no Illustrations drawn from 
foreign writers will very much help you 
to it” 

This statement of the law has been vir- 
tually reaffirmed by the House of Lords 
In Winan3 v. Attorney General, (1904) 
A. C. 287. 


8 Applying this well settled test to 
the facts of the present case It has been 
averred and has not been specifically 
controverted that the permanent dwel- 
ling house of the petitioner and his ances- 
tors before him is In the town of Nako- 
dar. This Is averred to be bis permanent 
home and the petitioner is Mid to be 
resident therein. The counsel points out 
that almost simultaneously with the 
attainment of majority the petitioner had 
returned from Kenya with the requisite 
Intention and commenced dwelling in this 
permanent home and continues to be so 
resident therein. This crucial test, there- 
fore, stands amply satisfied in the case 
of the petitioner. Regarding the conten- 
tion pertaining to the domicile of origin 
Itself, Dicey In the treatise referred to 
above states the rule in the following 
terms* 

"A legitimate child bom during the 
subsistence of the marriage of his parents 
has his domicile of origin in the country 
'In which his father was domiciled at the 
time of his birth.” 

In the case of the petitioner, therefore, 
he was bom at Nnkodar to parents who 
were domiciled within the State of Pun- 


jab. His domicile, therefore, clearly fol- 
lowed that of his parents. Once this Is 
established as it has been in this cases 
the burden is very heavy on the pers o n 
contesting it to show that this domicile of 
origin has been abandoned in favour ot 
another domicile of choice. In determin- 
ing such cases the rule laid down by 
Dicey is that there is a strong presump- 
tion that a domicile once established is 
presumed to continue. In Wmans’s case, 
1904 AC 287 Lord Macnaghten while 
contrasting the domicile of origin with 
a domicile of choice has laid down that 
there is the strongest possible presump- 
tion in favour of the continuance of 
domicile of origin. Further it has been 
said regarding this domicile of origin 
that* 

"Its character Is more enduring. Its 
hold stronger and less easily shaken off’. 
In fact the case law on this point war- 
rants the conclusion that almost over- 
whelming evidence is required to 6hake 
It off. Two authorities cited by the learn- 
ed counsel for the petitioner deserve 
notice in this context. In Sankaran 
Govindan v. Lakshin! Bharathi, AIR 1864 
Ker 244. a Division Bench of the said 
High Court was considering a case where 
one Dr. Krishnan had left for England 
in 1020 for higher studies In medicine. 
He belonged originally to Travancore 
State While In England he qualified him- 
self in medicine and built up a considera- 
ble practice at Sheffield where he pur- 
chased a building and housed his even- 
ing surgery therein. He was in England 
for about 30 years and died there In 
October, 1950, and during this period of 
30 y ears he never came to India. Only 
from some letters received from him it 
could be gathered that he wanted to come 
back to India after Ids insurance policy 
matured and after he had made enough 
money to lead a comfortable life in 
India. Even on these facts the learned 
Judges held that Dr. Krishnan did not 
lose his domicile of origin, namely that 
of India and had not acquired a domi- 
cile of choice In England. Similarly in 
Michael Anthony Rodrigues v. State of 
Bombay, AIR 1956 Bom 729 S Division 
Bench of the said Court consisting of 
Chagla C. J. and Dixit J. had observed 
as follows: 

"It has been said that the character of 
the domicile of origin Is of enduring 
character and the ties that bind you to 
ypur country of origin are extremely 
strong, and therefore the authorities 
require that the Intention to acquire a 
new domicile must be manifest and carri- 
ed Into execution. The authorities also 
require that the person acquiring the 
domicile of choice must show a fixed and 
settled purpose of residing permanently 
or for an Indefinite time In the country 
where he seeks to acquire the new dam I- 
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die. It is equally true that the burden 
cannot be discharged by merely proving 
residence however long the duration of 
the residence may be” 

The above being virtually the settled 
view of law it is not necessary to multi- 
ply authorities or to dilate further on 
this aspect of the case. 

9. Mr. Manmohan Singh has then sub- 

mitted that the petitioner was thus 
dearly domiciled within the State of 
Punjab. It is noticeable that whilst in 
certain authorities doubt has been cast 
whether it is possible to have a domicile 
in a Province or a State in India, the 
matter seems to have been set at rest by 
the authoritative pronouncement in D. P. 
Joshi’s case, AIR 1955 SC 334. In this 
case the learned Judges of the Supreme 
Court were considering the question of 
discrimination on account of the place 
of birth in violation of Artide 15 (1) of 
the Constitution in the light of the rules 
relating to the admissions to the Medical 
College at Indore which required a capi- 
tation fee from non-Madhya Bharat stu- 
dent. On a consideration of the case law 
and the statement of law in Halsbury’s 
Laws of England and interpreting the 
leading authority in (18011 31 ER 839 

(C) it was observed as follows: 

"On the facts the dedsion was that the 
domicile of origin which was Scotch, 
governed the succession. "What is of 
interest in this decision is that it recog- 
nises that for purposes of succession there 
can be within one political unit, as many 
domiciles as there are systems of law. and 
that there can be a Scotch domicile, an 
English domicile and even a York domi- 
cile within Great Britain. Under the con- 
stitution, the power to legislate on suc- 
cession, marriage and minority has been 
conferred under Entry 5 in the Concur- 
rent List on both the Union and the 
State Legislatures, and it is therefore 
quite conceivable that until the Centre 
intervenes and enacts a uniform code 
for the whole of India, each State might 
have its own laws on those subjects, and 
thus there could be different domiciles 
for different States. We do not, therefore, 
see any force in the contention that there 
cannot he a domicile of Madhya Bharat 
under the Constitution.” 

The learned counsel for the petitioner 
has. therefore, in substance submitted 
that the case of the petitioner satisfied 
every conceivable test laid down by law 
for the determination and ascertainment 
of domicile and the petitioner falls clearly 
within the ambit of a person domiciled 
within Punjab. 

10. The last argument advanced by 
Mr. Manmohan Singh is that rule 5 of 
the Brochure for admission to the first 
year MLBJB.S. Class 1968 (annexure 'B*) 
lays down the qualification of the Pun- 
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jab domicile as regards the Schedule 
Castes and Tribes, Backward classes only. 
It does not apply to the seats which are 
to be filled on the basis of open merit. 
As the petitioner is competing only for 
the seats on the open merit it is sub- 
mitted that even this qualification of 
Punjab domicile would not apply to him. 
It has_ been pointed out that N. B. 3 to 
rule 5 is applicable only to the Scheduled 
Castes, Tribes and Backward Classes as 
is apparent from the subsequent sub- 
head given in the Brochure which relates 
to Scheduled Castes/Tribes candidates 
only who are required further to file a 
certificate of their belonging to a recog- 
nised Scheduled Caste or Tribe from the 
Deputy Commissioner or other authorities 
concerned. 

11. Mr. G. S. Chawla, the learned 
counsel appearing on behalf of respon- 
dent No. 1 has been unable to cite any 
authority contrary to those cited by the 
petitioner in support of his case. In fact 
Mr. Chawla has conceded that in the 
absence of an express and specific denial 
of the averments made in the petition it 
cannot be controverted that the petitioner 
is indeed domiciled in Punjab. Mr. Cha- 
wla very fairly conceded that merely by 
going for a short period to Rajasthan for 
the purpose of prosecuting his study the 
petitioner would not lose his domicile of 
origin in the Punjab. As regards the last 
argument advanced on behalf of the peti- 
tioner also Mr. Chawla has clearly stated 
that the qualification of having the 
domicile in the Punjab is required only 
in the case of the Scheduled Castes/Tri- 
bes and Backward Classes. In any case 
as regards the seats which have to be 
filled on the basis of open merit no such 
qualification of domicile is at all neces- 
sary. In view of this position taken up 
on behalf of respondent No. 1 the issue 
is thus clearly in favour of the petitioner 
and he is wholly eligible for considera- 
tion on the basis of merit for admission 
to the Medical Colleges in the Punjab. 

12. As already noticed in the earlier 
part of this judgment, respondents Nos. 2 
and 3 have not chosen to put in any ap- 
pearance or to file an affidavit in reply. 
They are in fact the contesting respon- 
dents in this case and in default of their 
appearance the averments in the peittion 
pertaining to them must be deemed to be 
trua On that basis the petitioner is clear- 
ly being denied the right to be consider- 
ed and to secure admission to the Medi- 
cal Colleges on the wholly extraneous 
ground that he had travelled on a British 
Passport and was thus ineligible. This 
view of respondents Nos, 2 and 3 is 
patently erroneous and no rule or pro- 
vision of law has been pointed out to us 
to warrant the same, 

13. We, therefore, allow this petition 
and restrain, the respondents from refus- 
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Ing to admit MalMat Singh petitioner to 
the 1st Year Class of the M.B.B.S. 
Course at Amritsar or Patiala on the 
ground that the domicile certificate pro- 
duced by him is not valid or on the 
ground that he is holding a British Pass- 
port. Consequently we further direct 
that the petitioner be admitted to 
the present 1st Year Class of the M.B.B.S. 
in the Medical College at Amritsar if he 
is not disentitled to be so admitted on 
the ground of the particular percentage 
of marks obtained by him in the first 
year of B-Sc. (T. D. C.). 

14. In the circumstances of the case, 
however, we make no order as to costs. 

15. NARULA, J.: I agree. 

DGB/D.V.C, Petition allowed. 
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P. C. PANDIT J. 

Prithi Raj Mehar Chand, Petitioner v. 
Hans Raj Gurditta Mai, Respondent. 

Civil Revn. No. 411 of 1966. D/- 22- 
10-1968, against decision of Appellate 
Authority, Ferozepur, D/- 14-4-1966. 

(A) Civil E. C. (1908), O. 13, R. 4 — 
Endorsements on documents exhibited 
and admitted in evidence — Requirements 
— Non-compliance — Effect. 

When a document Is exhibited under 
the provisions of O. 13 R. 4 Civil P. C. 
the particulars mentioned In clauses (a) 
to (d) of sub-rule (1) of O. 13 R. 4 have 
to be endorsed on the document. Where 
the Rent Controller had merely marked 
the document as Exhibit P and signed the 
same giving the date it cannot be said 
that the document was exhibited in ac- 
cordance with law and as such no infer- 
ence can be drawn that the document 
was exhibited only after its execution had 
been established. AIR 1966 Andh Pra 184 
ReL on. (Para 9) 

(B) Houses and Rents— East Punjab Ur- 

ban Rent Restriction Act (3 of 1949) S. 15 
(5) — -New pica in revision — Point about 
proof of execution of document marked as 
exhibit not raised cither before the 
Rent Controller or before the Appellate 
authority or even in grounds of revision 
— Cannot he entertained at stage of argu- 
ments in revision — (Civil P. C. (1908) 

S. 115), (Para 9) 

Cases Referred: Chronological Paras 
(1966) AIR 1966 Andh Pra 184 (V53)- 

(1965) 2 Andh WR 276. Kolll 

Eranna v. BeUamkonda Thim- 

miah 9 

H. I*. Sarin with H. S. Awasthy, for 
Petitioner; P. C. Khungar, for Respon- 
dent 

UVAM/G411/68 


ORDER: This Is a landlord’s revision 
petition against the decision of the Ap- 
pellate Authority, reversing on appeal the 
order of the Rent Controller ordering the 
eviction of the tenant from the premises 
in dispute, under section 13 of the East 
Punjab Urban Rent Restriction Act 1949, 
(hereinafter called the Act). 

2. The premises In dispute is a shop 
situate in Muktsar, district Ferozepur. An 
application under section 13 of the Act 
was filed by Prithi Raj against 
Hans Raj on the ground that the 
latter had failed to pay the arrears 
of rent from 5-5-1957. 

3. This application was contested by 
the tenant who pleaded that the landlord 
was not the owner of the shop in ques- 
tion and there was no relationship of 
landlord and tenant between the parties. 
His case was that he was in possession 
of the shop for more than 12 years and 
had become owner thereof by adverse 
possession. According to him, the real 
owners of the shop were Kishore Chand 
and others, who sold the same in favour 
of Mehar Chand, father of the landlord, 
more than 12 years back. It was possible 
that the sale had been effected benaml 
In the name of the landlord, who was 
toe son of Mehar Chand. Both the ven- 
dors and the vendee knew at the time 
of sale that the tenant was in possession 
of the said shop and he had become 
owner thereof by adverse possession. The 
landlord never got possession of the shop. 
He should have obtained Its possession 
within time and now he had no right 
In it. 

4. On toe pleadings of the parties, the 
following issues were framed by the Rent 
Controller: 

1. Whether there is a relationship of 
landlord and tenant between the respon- 
dent and applicant? 

2. Whether the respondent has default- 
ed in payment of rent, in case he is a 

H so, what is the effect? 

3. Whether the applicant has title to 
toe property under rent and whether this 
Court has jurisdiction to decide the title? 
Under issue No. 1 . he found that there 
was relationship of landlord and tenant 
between the parties, because the tenant 
had executed a rent note. Exhibit P-7, 
on 5th of May, 1957 in favour of the 
landlord and had agreed to pay rent at 
Rs. 20/- per mensem. Under issue No. 2, 
It was found that the tenant had not 
made payment of any rent to the land- 
lord, because his own case was that he 
jras not liable to pay rent to toe land- 
lord; So far as issue No. 3 was concern- 
ed. it was held that toe question of title 
was for toe civil court, to decide and it was 
cot within the jurisdiction of the Bent 
Controller to determine that matter. On 
these findings, the eviction application 
was granted. 
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in this case was Jaipur-Pilani and both 
the termini were the same. The peti- 
tioner’s contention was that the peti- 
tioner’s application made in 1960 for 
is sue of permit for the route in question, 
was not published and was consequently 
not considered along with the applications 
of the respondents. The learned single 
Judge dismissed the writ application hold- 
ing that the petitioner had applied for 
extension of his permit on the Jaipur- 
Sikar amalgamated route up to Pilani and 
not for fresh permit on the Jaipur-Pilani 
route and, therefore, the principle of con- 
sidering all the applications together, as 
laid down in the earlier decision of this 
Court, had no application. The Division 
Bench in disagreement from the learned 
single Judge came to the conclusion that 
the petitioner applied for grant of permit 
for the Jaipur-Pilani route and based its 
decision on the footing that the applica- 
tions of the petitioner and the opposite 
party were for the permits on the same 
route lying between the same two ter- 
mini, and in this view of the matter the 
learned Judges held that the principle 
laid down in Brothers Transport Service, 
Nathdwara’s case. Civil Writ Petn. No. 
199 of 1956, D/- 12-8-1957 (Raj) had full 
application, and, therefore, they set aside 
the order of the learned single Judge and 
directed the Regional Transport Autho- 
rity to publish all the applications for 
grant of permit on Jaipur-Pilani route 
and then to decide them together. It may, 
thus, be noted' that the finding was that 
the route. for which the permits had been 
applied for by the contesting parties lay 
between the same two termini, namely, 
Jaipur and Pilani 

12. In Surendra Kumar Sharma v. 
Regional Transport Authority, Jaipur 
Region, Jaipur, Civil Writ Petn. No. 460 
of 1967= (AIR 1968 Raj 294) decided by 
one of us sitting singly on 20th Dec. 1967, 
the Regional Transport Authority was 
directed to consider the application of 
the petitioner for grant of permit on 
Beawar-Todgarh route along with the ap- 
plication of the opposite party Chelaram. 
In this case also the route was the same 
and it lay between the same two termini 
that is Beawar and Todgarh. It was held 
in this case that if more than one appli- 
cations are pending and are ripe for con- 
sideration, then there is no reason for 
the Regional Transport Authority to con- 
sider only one application and postpone 
the rest. It was further held that this 
principle would apply to all such appli- 
cations which are ripe for consideration 
even though some of them may have 
been made after the application of one 
of such applicants had been remanded by 
the Transport Appellate Tribunal for 
fresh consideration. 

13. The last case on this point relied 
upon by Society is Shiv Char an Lai 
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v. Regional Transport Authority, Jaipur 
Region, Jaipur (Civil Writ Petn. No. 657 
of 1967) decided on 16th April, 1968 (Raj). 
The writ application filed in this case 
pertained to Alwar-Pahadi route and 
there was no dispute between the parties 
regarding the route and the two termini 
being exactly the same in respect of the 
permits they had sought. Tire grievance 
of the petitioner was that although his 
application had become ripe for consi- 
deration, the Regional Transport Autho- 
rity did not consider it along with the 
applications of the opposite parties Nos. 
2 and 3 and leaving out his application 
granted one permit each to the opposite 
parties Nos. 2 and 3. The petitioner’s case 
was resisted on the ground that the op- 
posite parties had made their applications 
earlier to those made by the petitioner 
and the Regional Transport Authority 
was, therefore, justified in taking up and 
disposing of the earlier applications filed 
by the opposite parties. The learned 
Single Judge, however, held that, — 

"If all the applications that are ripe for 
hearing at the time the meeting of the 
Regional Transport Authority is proposed 
to be convened are considered together, 
then everyone is likely to have a fair 
deal.” 

In this view of the matter, the impugned 
resolution of the Regional Transport Au- 
thority granting permits to the opposite 
parties Nos. 2 and 3 was quashed and the 
Regional Transport Authority was direct- 
ed to dispose of all pending applications 
on the Alwar-Pahadi route. 

14. It may be convenient here to deal 
with the judgment of their Lordships of 
the Supreme Court in Purshottam Bhai 
Punam Bhai Patel’s case, Civil Appeal 
No. 762 of 1963 D/- 14-4-1964 (SC) (supra) 
on which the learned Counsel for the ap- 
pellants has mainly rested his case. The 
facts of this case are these: In January 
1958, the Malwa eta Co-operative Society 
(to which we shall refer as the ’Society’), 
and certain other Motor Transport ope- 
rators applied to the Regional Transport 
Authority for grant of a permit for Bur- 
hanpur-Indore route. While these appli- 
cations were pending, Purshottam Bhai 
Patel and Babulal also applied to the 
same authority on 30th May, 1958, for 
grant of a permit on the route Burhan- 
pur to Ujjain via Indore. These two 
routes were identical upto a long distance 
overlapping in so far as they were be- 
tween Burhanpur to Indore. The Society 
did not oppose the grant of permits for 
this route; but was granted permits on 
the v route Burhanpur to Indore on 29th 
November, 1958. The applications of 
Purshottam Bhai Patel and Babulal for 
the route Burhanpur to Ujjain "were dis- 
missed by the Regional Transport Autho- 
rity on 29th December, 1959. Purshot- 
tam Bhai Patel and Babulal filed appeals 
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before the Appellate Tribunal While 
their appeals were pending the Society 
also filed an application on 2nd Novem- 
ber, 1960, for extension of their route 
Burhanpur-Indore to Ujjain. Patel and 
Babulal opposed this application for 
extension. But before the_ Society's _ap- 


of the proceedings and in any event the 
Tribunal had not committed any error of 
jurisdiction. The second contention was 
that on a proper consideration of _ the 
relevant provisions of the Motor Vehicles 
Act the two sets of applications ■ — the 
one for extension of the route from Indore 


plication for extension could be decided, to Ujjain and the other for grant of per* 
the appeals filed by Patel and Babulal mit_on the through route from Burhanpur 


were decided by the Tribunal and their 
cases were remanded to the Regional 
Transport Authority to issue permits for 
the route Burhanpur to Ujjain to both 
Patel and Babulal. if there was scope for 
two, and if there was scope for one only, 
then one permit to be given to either 
Patel or Babulal whomsoever the Autho- 
rity thought fit By its order dated 28th 
April, 1961, the Regional Transport Au- 
thority held that one permit was sufficient 
on this through route and the permit was 
directed to be shared equally by Patel and 
Babulal. In making this order the Au- 
thority noted that the consideration of the 
applications of the operators including 
the Society for extension of permits on 
the route Burhanpur-Indore upto Ujjain 
be deferred. Patel and Babulal filed ap- 
peal from the order of the Regional 
Transport Authority and obtained an in- 
junction from the Tribunal restraining 
the Transport Authority from dealing 
with the application of the Society for 
extension of the route. Then on 6th 
October, 1962 the Tribunal allowed the 
appeal filed by Patel and Babulal and 
granted each of them a full permit on 
Burhanpur-Ujjain route. It was legality 
of this order of the Tribunal that was 
challenged by the Society by a writ peti- 
tion before the High Court The High 
Court set aside the order of the Tribunal 
and hence the Society filed appeal to the 
Supreme Court by special leave. 

15. Their Lordships of the Supreme 
Court held that the Tribunal cannot be 
said to have ignored consideration of the 
terms of Section. 47 (1) (c) In making the 
impugned order. It was observed, — 
"The possibility of this order (impugn- 


to Ujjain were distinct matters, which 
ought to be considered separately. While 
deciding the first contention, their Lord- 
ships have observed, as would be clear from 
the underlined (here in * ’) sentence in the 
passage from their Lordships’ judgment, 
which we have extracted above, that 
their Lordships came to the conclusion 
that the application of the Society fox ex- 
tension of its permit from Indore to 
Ujjain was a distinct matter from the ap* 
plications made by Patel and Babulal for 
grant of fresh permits on the route Bur- 
hanpur to Ujjain. Mr. Rastogi, learned 
Counsel for the appellants, contends that 
their Lordships’ derision in Purshottam 
Bhai Punam Bhai Patel's case. Civil Ap- 
peal No. 762 of 1063, D /- 14-4-1964 (SC] 
(supra) is on all fours with the present 


ed order of the Tribunal) prejudging or 
prejudicing the consideration of the ap- 
plication of the society for the grant of 
an extension of route, ought not. In our 
opinion, to weigh with us in considering 
the legality of the Impugned order of the 
Tribunal. The matters raised by the two 
sets of applications were really distinct, 
and we consider that there was no error 
of jurisdiction, or a patent error of law 
in the order of the tribunal to justify 
Interference by the High Court by the 
issue of a writ of certiorari’.” 

(The underlining (here in * *} Is ours). 

16. It may, here, be pointed out that 
two main contentions were advanced in 
this case before the Supreme Court. The 
first was, that the order of the Tribunal 
was correct having regard to the history 


17. It appears, that It was argued be- 
fore the learned Single Judge that the 
view taken by this Court in the cases 
referred to above is no longer good law 
in view of the pronouncement of their 
Lordships of the Supreme Court in Pur- 
shottam Bhai Punam Bhai Patel’s case, 
Civil Appeal No. 762 of 1963, D/- 14-4- 
1964 (SC). The learned Single Judge re- 
pelled this contention on two grounds, 
firstly that Bhonrilal’s case 1967 Raj LW 
481 (supra), was decided by a Division 
Bench of this Court on 17-1-67, whereas 
the Supreme Court judgment Is dated 
14th April, 1964. In the second place the 
learned Single Judge also held that their 
Lordships had de clin ed to deride the 
question, that applications by different 
parties — one for smaller portion of a 
route and the other for the entire route- 
should be considered and dealt with sepa- 
rately and in this connection reference 
was made to the following passage d 
their Lordships judgment: — 

"The second submission of Mr. Sen WSJ 
that each application for the grant of a 
permit constituted a separate proceeding 
which had to be dealt with in Isolation 
and without regard to other applications 
lor the same, or related routes which 
might be pending at the time, any one 
application was heard and disposed of o? 
the Transport Authority under Section 
57 (5). In other words the argument .was 
that on the scheme of the Act, it would 
have been an error on the part of Transj* 
port Authorities to have considered such 
pending applications for permits and the 
possibility of their being granted, while 
**■* “ orders on applications bring 
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heard and decided under Section 57 (5). 
in view of our conclusion on the first of 
Ihe arguments we prefer not to express 
any final opinion on this submission and 
hence are not setting out the provisions of 
She Act on which reliance was placed by 
She learned Counsel as leading to the 
result he urged us to adopt. We might, 
however, observe that having regard to 
She terms of Section 47 (1) (c) of the Act 
we are unable as at present advised to 
accept the submission in the absolute 
[form he presented. Without further and 
careful examination of the various pro- 
visions to which learned Counsel invited 
our attention and consideration of the 
various situations which might arise, it 
would not be possible to lay down in 
precise terms the degree of relevance 
which should attach to other applications 
pending at the time when another set of 
them is being considered. This for the 
reasons already stated, we do not consi- 
der it necessary to undertake to dispose 
of in this appeal.” 

18. The learned Counsel for the ap- 
pellants has not argued before us that the 
view taken in Bhonrilal’s case, 1967 Raj 
LW 481 is no longer good law in view of 
the pronouncement of their Lordships of 
the Supreme Court in Purshottam Bhai 
Punam Bhai Patel’s case. Civil Appeal 
No. 762 of 1963, D/- 14-4-1964 (SC) 
(supra). We, therefore, need express no 
opinion on this point, as we think, that it 
is not necessary for us to do so for the 
decision of this case. All that we can say 
is that Purshottam Bhai Punam Bhai 
Patel’s case. Civil Appeal No. 762 of 1963, 

D /- 14-4-1964 (SC) was not brought to 
the notice of the learned Judges who 
decided Bhonri Lai’s case, 1967 Raj LW 
481 and, therefore, the impact of Pur- 
shottam Bhai’s case, Civil Appeal No. 762 
of 1963, D/- 14-4-1964 (SC) on the earlier 
decisions of this Court was not examined. 
iWe would, therefore, leave this question 
to be decided in an appropriate case. But 
we cannot fail . to observe that there is 
some similarity between the facts of the 
case in hand and Purshottam Bhai Punam 
Bhai Patel’s case. Civil Appeal No. 762 
of 1963, D/- 14-4-1964 (SC) and we are 
of opinion that the view expressed by 
their Lordships in this case has direct 
bearing on the point at issue before us. 

It does appear to us that some earlier 
portions of the Supreme Court’s judgment 
escaped the notice of the learned Single 
Judge. At one place the learned Single 
Judge has observed in his judgment, — 

"What is more important is: if by grant 
of one set of applications over the same 
highway the fate of the other set of appli- 
cations over the same highway though for 
a longer or shorter distance is to be seal- 
ed or mater ially affected, then in such a 
case it will be the bounden duty of the 
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Regional Transport Authority to decide 
all sucn applications together at one hear- 
ing, provided of course they are all ripe. 
However, if the fate of the applications 
of one set is not likely to be affected by 
deciding applications of the other set, 
then the Regional Transport Authority 
may not think it proper to decide them 
together.” 

From this passage it appears that one of 
the foremost considerations before the 
learned Single Judge for taking the view 
which he did, was ■ — the possibility of 
prejudice to some of the applicants, whose 
applications would be postponed. But 
this factor of likely prejudice, did not 
weigh with their Lordships of the Sup- 
reme Court as would be clear from the 
passage of their Lordships’ judgment 
which we have extracted above. There 
is also no gain-saying the fact that ac- 
cording to the view expressed by their 
Lordships of the Supreme Court the 
matters raised by the two sets of appli- 
cations, namely, applications of the ap- 
pellants and that of the Society were 
really distinct, as one was for a fresh 
permit on Jaipur-Khetri route and the 
other was for extension of the exist- 
ing permit by inclusion of a new route. 
In these circumstances the question arises 
whether the principle laid down in the 
earlier decisions of this Court referred to 
above should he extended to the present 
case also where the matters raised by the 
two sets of applications are distinct. 

19. It is agreed by the Counsel on 
both the sides that the only relevant pro- 
vision of law, which can be said to have 
bearing on the question of simultaneous 
consideration of applications on a parti- 
cular route is Section 47 (1) (c). It would 
be proper at this stage to refer to the 
provisions of Section 47 (1) (c). 

"47(1) A Regional Transport Authority 
shall, in . considering an application for a 
stage carriage permit, have regard to the 
following matters, namely, — 

(c) that adequacy of other passenger 
transport services operating pr likely to 
operate in near future, whether by road 
or other means, between the places to be 
served,” - 

From its bare perusal, it would be clear 
that the section requires that in consider- 
ing an application for stage carriage per- 
mit, the Regional. Transport Authority 
shall have regard inter alia to the ade- 
quacy of the passenger services operating 
or likely to operate in the near future, 
whether by road or other means, between 
the places to be served. In other words 
the Transport Authority must be alive to 
adequacy of the other transport services 
operating or likely to operate between the 
places, to be served. The words "between 
the places to be served” in our opinion 
refer to the two termini which are not 
the same in the present case. Moreover, 
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in the impugned resolution the Regional 
Transport Authority has clearly stated 
that in respect of Jaipur-Jhunjhunu 
route, which is a through route, it would 
be necessary first to get a survey report 
before deciding the question of grant of 
permit on this route, and, therefore, ap- 
plications of the Society and such other 
applicants, who are already holding per- 
mits from Jhunjhunu to Nim-ka-thana, 
were postponed till the survey report was 
received and it was further directed that 
this matter may be taken along with 
Item No. 2/107, which pertains to Jaipur- 
Sikar amalgamated route. Thus the 
Regional Transport Authority was not 
oblivious of the fact that it was granting 
permits to the appellants on a partly 
over-lapping intermediary route and that 
there were applications of the existing 
operators pending for extension of their 
permits from Nim-ka-Thana to Jaipur. 
This gives a clear indication that the 
Transport Authority considered that the 
grant of 18 permits to the appellants and 
a few others, (respondents Nos. 2 to 19, in 
the writ application), would not shut out 
the due and proper consideration of the 
application of the Society and those of 
other applicants like the Society for ex- 
tension of the route. Thus the view of 
the Transport Authority cannot be said to 
be patently erroneous, because in the case 
of extension of permits or in other words, 
inclusion of a new route in permits, dif- 
ferent considerations may apply and the 
survey of traffic may be necessary. For 
instance in the present case It was decid- 
ed as far back as In 1965 that the route 
between Jhunjhunu and Jaipur should be 
surveyed. We are also of the view that 
different considerations may apply at the 
time of granting permits for through or 
direct service from Jhunjhunu to Jaipur 
by different vias. In these circumstances 
the postponement of the applications by 
way of extension so as to provide a direct 
service from Jhunjhunu to Jaipur by 
whichever vias, cannot be said to be a 
patent illegality nor can it be said that 
the Transport Authority exceeded its 
jurisdiction In deciding the applications 
for permits from Khetri to Jaipur, while 
postponing consideration of applications 
of the Society and other applicants like 
the Society. We are, therefore, of opinion 
that the Regional Transport Authority 
did not commit any error of jurisdiction 
nor did It commit any patent illegality In 
granting permits to the appellants for 
Jaipur-Khetri route while postponing the 
decision of the Society’s application for 
extension of its permit from Nim-ka- 
Thana to Jaipur. 

28. Learned Counsel for the Society 
was at pains to submit that the route for 
which the Society as well as the appel- 
lants had applied was the same route and 


in this connection our attention was in- 
vited to a few authorities, viz., Nilkanth 
Prasad v. State of Bihar, AIR 1962 SC 
1135 and C. P. C. Motor Service, Mysore 
v. State of Mysore, AIR 1966 SC 1661. 
He also made reference to words "Area", 
“Route”, or “Portion of the routes” In 
Ss. 58-C (68-C7), 68-D, 68-F (2) and Sec- 
tion,^. The learned Single Judge was 
of the opinion that "it is not the two ter- 
mini of the routes that alone would be 
determinative of certain routes being the 
same or being different and distinct from 
each other.” We do not think it neces- 
sary to enter into the discussion of the 
question as to what are the implications 
of the term “route” and whether the ap- 
plication of the Society and the applica- 
tions of the appellants were for the same 
route or different routes. It cannot be 
denied that all the cases of this Court 
relied upon by the learned Counsel for 
the Society relate to the same route in the 
sense that the applicants wanted permits 
for the routes falling between the same 
two termini on the same highway. Even 
according to the learned Single Judge 
this distinguishing feature in the present 
case was there, but in his opinion “the 
rationale of those decisions and the 
thought underlying them” would apply 
to the present case also, because to hold 
otherwise, according to him, would re- 
sult in prejudice to the Society and to 
adopt any other course would not be in 
consonance with justice and fair-play. As 
we have already observed above the ques- 
tion of prejudice according to the view 
taken by their Lordships of the Supreme 
Court Is not at all a material considera- 
tion. 

21. True, it Is, that their Lordships of 
the Supreme Court declined to decide the 
second submission made on behalf of the 
petitioner in that case that each applica- 
tion for the grant of a permit constituted 
a separate proceeding which had to be 
dealt with in Isolation and without regard 
to the other applications for the same or 
related routes, which might be pending at 
the time any one application was heard 
and disposed of by the Transport Autho- 
rity under Section 57 (5). In other words 
a very broad argument was made before 
their Lordships that it would be an error 
on the part of Transport Authorities to 
consider such pending applications for 
permits and the possibility of their being 
granted, while making orders on appli- 
cations which are being heard and decid- 
ed under Section 57 (5). Such a broad 
proposition Is not being pressed upon us 
by Mr. RastogL The passage from their 
L°rdsmps’ judgment extracted by the 
learned Single Judge, however, does not 
lead to the conclusion that their Lord- 
ships were of the view that applications 
for grant of new permits overlapping 
Intermediary existing route and for ex- 
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tension of the existing route of certain 
persons must be decided together. On the 
other hand their Lordships were pleased 
to hold that the matters raised by such 
two sets of _ applications are really dist- 
inct. In this connection their Lordships 
were further pleased to observe,— 

"If it. were held that immediately an 
application is made for a permit on a 
route which is the same as that for which 
applications are being considered by the 
Transport Authority under Section 57 (5) 
or which might have a material bearing 
on the grant of permits on that route, the 
Transport Authority would have to hold 
its hands and wait till all the applica- 
tions could be considered together, then 
it would be apparent that if there are 
successive applications at intervals for 
these permits, the stage might never be 
reached when the applications could be 
considered and a permit granted. Once 
it is recognised that the grant of permits 
to transport operators to ply their car- 
riages on specified route is primarily for 
the benefit of the travelling public, it 
would be seen that such a result would 
mean that the public would be deprived 
of a transport service for appreciable 
length of time and this could not have 
been contemplated by the Act.” 

In our humble opinion, the learned Single 
Judge was in error in not considering the 
effect of the judgment of their Lordships 
as a whole and in holding that this judg- 
ment of their Lordships had no applica- 
tion to the present case merely because 
their Lordships refrained . from deciding 
the second submission, made by Mr. Sen, 
the learned Counsel for the petitioner. 

22. In Purshottam Bhal Punam Bhai 
Patel’s case. Civil Appeal No. 762 of 1963 
D/- 14-4-1964 (SC) (supra) in the words 
of their Lordships of the Supreme Court, — 

"The learned Judges (of the High Court) 
had quashed the order of the Tribunal 
for the reasons that the Tribunal had 
dealt with the applications of Patel . and’ 
Babulal without considering the possibili- 
ty of the application of the Society for 
extension of its route from Indore to 
Ujjain being granted and that such an 
order was, therefore, calculated to preju- 
dice the grant of the extension under an 
application which was still pending.”. 

Their Lordships expressed their dissent 
from this view of the High Court. 

23. Thus a careful study of the judg- 
ment of their Lordships of the Supreme 
Court leads us to the conclusion that the 
permits granted to the appellants in the 
present case cannot be quashed on the 
ground that the Society’s application and 
applications of other applicants for ex- 
tension of their routes were postponed 
till the receipt of the survey report. 

24. It was also argued on behalf of 
the Society that having once decided to 


consider all the applications together, vide 
its resolution dated 16-9-67, 20-10-67 and 
19-11-67, the Regional Transport Autho- 
rity acted mala fide in granting permits to 
the appellants and postponing the con- 
sideration of the Society’s application as 
well as the applications of the other ap- 
plicants for extension of their routes to 
Jaipur. This argument has no substance 
firstly because no allegations of fact, so 
as to enable us to draw inference of mala 
fides, were made by the Society in the 
writ application, and secondly because 
no case of mala fides has been made out 
even in the course of arguments. Deci- 
sion for surveying the routes between 
Jhunjhunu to Jaipur had been taken by 
the Regional Transport Authority as far 
back as in 1965 and, therefore, if at the 
time of examining the matter more close- 
ly the Regional Transport Authority came 
to the decision that the Society’s applica- 
tion could not be disposed of before get- 
ting the route surveyed, it cannot be said 
that the Regional Transport Authority 
acted mala fide. 

25. A lot of argument was addressed 
from both the sides on the question whe- 
ther the Society had locus standi to chal- 
lenge the permits granted to the appel- 
lants by a writ application in view of the 
fact that the Society had not filed any 
objections to the applications submitted 
by the appellants. Reference was made 
in this connection to Shyam Singh v. The 
Regional Transport Authority, Udaipur 
Region, Udaipur, (supra). Ram Gopal v. 
Anant Prasad, AIR 1959 SC 851, Sashi 
Kant Rai v. Regional Transport Autho- 
rity, Allahabad Region, Allahabad, AIR 
1968 All 229, Bhagsingh v. Transport Ap- 
pellate Tribunal, Rajasthan, 1966 Raj LW 
66 and Sharma Roadways v. Sohanlal 
Soni, ILR (1965) 15 Raj 804. The learned 
Single Judge held that it was not neces- 
sary for the Society to have filed a sepa- 
rate representation against the appellants 
and in this connection reliance was plac- 
ed on Bhonrilal’s case, 1967 Raj LW 481. 

It was held by him that "the Society was 
not entering into a competition with the 
several respondents individually though as 
a group it was contending that no permits 
be granted on Jaipur-Khetri route to any 
of the appellants, but its own permits be 
extended as applied for.” It was observ- 
ed in Bhonrilal’s case, 1967 Raj LW 481 
that candidates for permits who were al- 
ready in the arena and are competing 
against one another need not always file 
separate representations against the other 
rival applicants. It was further observ- 
ed that once the applications of the can- 
didates are published. It is sufficient notice 
for everybody including the rival appli- 
cants to be forewarned. They ought to 
bear in mind that the other applicants 
would plead as to how they deserve con- 
sideration in comparison to other appli- 
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cants. In these circumstances In our 
opinion the learned Single Judge was cor- 
rect in not throwing out the writ appli- 
cation filed by the Society merely on the 
ground that the society had not filed ob- 
jections to the applications of the appel- 
lants, 

25. Learned Counsel for the Society 
also directed his attack against four ap- 
pellants individually. It was urged that 
the appellants Mohammed Yusuf and 
Sayed Ahmed in Appeal No. 34 of 1968, 
have applied for a different route namely 
Jaipur to Khetri Copper Mines via 
Chomu-Sikar route. It is contended that 
this action on the part of the Regional 
Transport Authority was manifestly in 
breach of proviso to Section 48 (1) of the 
Motor Vehicles Act. This position is not 
controverted by Shri R. R. Vyas on be- 
half of Sayed Ahmed and Mohammed 
Yusuf. But all that ia contended fs that 
the Society is not entitled to raise such 
pleas inasmuch as it was neither a co- 
applicant on Jaipur-Khetri route nor did 
It file any objection against these appel- 
lants. Proviso to Section 48 sub-section 
(1) runs as under. — 


"Provided that no such permit shall be 
granted in respect of any route or area 
not specified In the application.” 

27. Thus the Regional Transport Au- 
thority had no iurisdiction to grant per- 
mit to the appellants Mohammed Yusuf 
and Saved Ahmed in respect of a route 
which they had not specified in their ap- 
plications CEx. 11 and Ex. 12). It has 
already been held above that the mere 
fact that no separate objection had been 
filed by the Society to the applications 
filed by the appellants Is no ground for 
non-suiting the Society. Consequently 
there is no escape from the conclusion 
that the permits granted to the appel- 
lants Mohammed Yusuf and Sayed Ahmed 
in Appeal No. 34 of 19G8 are without 
i jurisdiction and are liable to be quashed. 

28. Similar attack was directed against 
appellant Madan Singh in Appeal No. 33 
of 1958 on the ground that one Man Singh 
had signed the application on behalf of 
Madan Singh, appellant No. 5. In case of 
M/s, Gram Transport Service, appellants 
In Appeal No. 33 of 1968. it is alleged 
that they got issued permit for vehicle 
No. RSL 0180, which was already employ- 
ed by them on a different route namely 
Jaipur-Sikar amalgamated route. It Is 
contended that this appellant got a per- 
mit by fraud and misrepresentation. The 
reply on behalf of M/s.* Gram Transport 
Service is that they had got the permit 
issued on Jaipur-Khetri route after with- 
drawing the vehicle No. RSL 6180 from 
Jalpur-Stkar amalgamated route of which 
they had intimated ' the Regional Trans- 
port Authority in writing before obtain- 
ing the permit In case of Madan Singh 


It is pleaded that the signature on the ap- 
plication was authenticated and a power 
of attorney in favour of Man Singh had 
been filed. It is urged on their behalf 
that such grounds cannot be taken in this 
Court and if the society feels aggrieved 
of grant of permits to the said appellants 
on account of any fraud or misrepresen- 
tation, the remedy is provided by Section 
60 (1) (c) of the Motor Vehicles Act under 
which it is open to the Society to ap- 
proach the Transport Authority for can- 
celling or suspending the permits. The 
contention raised on behalf of the ap- 
pellants is not without force. It is cor- 
rect that under Section 60 (1) (d) of the 
Motor Vehicles Act, the Transport Autho- 
rity which granted the permit may cancel 
the permit or may suspend it for such 
period as it thinks fit, if the holder of the 
permit has obtained the permit by fraud 
or misrepresentation. We are, therefore, 
not prepared to entertain this objection 
of the Society and leave it to pursue the 
remedy provided under Section 60 of the 
Act if bo advised. 

29. The net result of our findings Is 
that the Appeals Nos. 33 of 1968 nruJ35of 
1968 are allowed and the judgment of the 
learned Single Judge dated 11-7-1968 is 
6et aside qua these appellants and the 
writ application filed by the Society 
against these appellants is dismissed. The 
Appeal No. 34 of 1968 filed by the appel- 
lants Sayed Ahmed and Mohammed 
Yusuf is dismissed and the order of the 
learned Single Judge cancelling the per- 
mits granted to these appellants is main- 
tained, though for different reasons. 

30. Appeal No. 36 of 1968 filed by the 
Regional Transport Authority, Jaipur 
Region, Jaipur is partly allowed and the 
judgment of the learned Single Judge is 
Bet aside except to the extent that the 
order of cancellation of the permits grant- 
ed to Sayed Ahmed and Mohammed 
Yusuf be maintained. 

3L All the four appeals are disposed 
of accordingly. In the circumstances of 
the. case we leave all the parties to bear 
their own costs. 

BNP/D.V.C, Appeal partly allowed. 


AIR 1959 RAJASTHAN 182 (V 56 C 37) 
lu S. MEHTA AND C. M. LODHA, JJ. 

Surendrakmnar and others. Petitioners 
V. State of Rajasthan and others. Respon- 
dents. 

Civil V/rit Petns. Nos. 751. 753. 775 and 
758 of 1968, D/- 31-10-1968. 

(A) Constitution of India, Art. 14 — 
Discrimination — Reservation of scats in 
Medical Colleges — Reasonableness — — 
Tests. 


LL/BM/G 283/68 





1969 Surendrakumar v. State (Lodha J.) Baj. 183 


The reservations of seats in the Medi- 
cal Colleges in the State of Rajasthan 
for the children of (i) Doctors, Vaids, 
Hakims and para-medical staff; (ii) Poli- 
tical sufferers; (iii) Members of jparlia- 
ment and Legislative Assembly and the 
reservation of seats to be filled by the 
Government in its discretion in special 
cases in particular circumstances, are in- 
valid, unreasonable and unconstitutional. 
They amount to discrimination and offend 
Art. 14 of the Constitution. Case law dis- 
cussed. (Para 23) 

The object of the classification or re- 

servation can only be to obtain the best 
material for medical profession and this 
object cannot be achieved by the reser- 
vation. (Para 14) 

However, while judging the reasonable- 
ness of the classification not only the ab- 
stract proposition of reasonableness but 
also the circumstances prevailing in the 
country and the larger national interests 
which are supreme, are to be kept in 
mind. Thus considered, the State of 
Rajasthan being a border State the reser- 
vation of seats for the children of the 
Defence Personnel is in the larger inte- 
rest of the nation. Such reservation in 
their favour has to be upheld. AIR 1968 
SC 1012, Disting. (Para 17) 

(B) Education — Rajasthan University 
Act, Statute 26 (4) — Powers of Govern- 
ment to prescribe conditions for admis- 
sion. 

The State Government of Rajasthan 
which runs the Medical Colleges in the 
State has power to prescribe conditions 
for admission of students to the Colleges. 
It is not correct to say that it is only the 
Principal who is appointed by the Gov- 
ernment who can prescribe the conditions. 
Thus where the Government by notifica- 
tion alters the age limit, viz., raises the 
upper age limit from 21 to 22 years after 
the date prescribed for submission of ap- 
plications for admission it cannot be 
struck down as being without jurisdic- 
tion. (Para 21) 

It is true that a few individuals get the 
benefit out of this relaxation in age but 
that by itself cannot be sufficient to 
brandish the order as mala fide. The pre- 
sumption is that the Government has 
acted honestly unless the contrary is 
shown. The notification cannot’ also be 
adjudged invalid merely on. the ground 
that the chance of admission of the peti- 
tioners . became bleak on account of rais- 
ing of the upper age limit. (Paras 20, 22) 

(C) Constitution of India, Art. 226 — ■ 
Order of Executive Authority — Justi- 
ciability. 

If a notification passed by the Govern- 
ment in exercise of its executive powers 
comes in conflict with any of the Funda- 
mental rights guaranteed under the Con- 
stitution or any other legal rights of the 


subjects, it will be struck down by the 
High Court under Art 226 of the Consti- 
tution. (Para 22) 

( D ) Constitution of India, Art 226 — 
Consequential order — Reservation of 
seats in Medical Colleges for particular 
classes — Reservation held invalid — It 
would not be proper to non-seat the can- 
didates against the reserved quota who 
had already been admitted and had paid 
fees. Case law discussed. (Para 24) 
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LODHA, J.:— By these writ petitions, 
the petitioners have challenged reserva- 
tion of certain seats made by the Gov- 
ernment of Rajasthan in the Medical 
Colleges run by it in the State. The peti- 
tioners have also challenged the notifica- 
tion No. F.5U1ME/68 dated 30th August, 
1968, (Exhibit 3) by which the Govern- 
ment oi Rajasthan raised the upper age 
limit for admission to Medical Colleges in 
Rajasthan from 21 years to 22 years. 
Since all these writ petitions raise iden- 
tical questions, we consider it convenient 
to dispose them of by a single judgment. 

2. All the petitioners passed the First 
Year of the Three Years Degree Course 
(Science) Examination in the year 1968 
and applied for admission to the various 
Medical Colleges of Rajasthan for the 
session commencing from July 1968. It 
may be stated here that there are five 
Medical Colleges in the State of Rajasthan 
run by the Government, and they are 
located at Jaipur, Bikaner, Udaipur, 
Jodhpur and Ajmer and all of them are 
affiliated to the University of Rajasthan. 
The last date for submission of appli- 
cations for admission to the M. B. B S. 
Classes of the said Medical Colleges was 
25th June, 1968 and all the petitioners 
submitted their applications in the pres- 
cribed form before this date. They were 
all called for interview but were not 
admitted and therefore they have filed 
these writ applications before this Court 
praying that the reservations of certain 
seats made by the Government of Rajas- 
than in respect of certain classes of per- 
sons and the notification issued by the 
Government relaxing the upper age limit 
from 21 years to 22 years be struck down 
and further a direction be Issued to the 
Government and the Principals of various 
Colleges to consider the applications of the 
petitioners for admission on the basis at 
. merit after quashing the admissions of 
t those candidates who have been admitted 
in pursuance of the reservations made by 
the Government and also In pursuance o! 
the notification raising the upper age 
limit. 

3. For a correct appraisal of the argu- 
ments advanced on behalf of the peti- 
tioners, it would be necessary to narrate 
in brief the circumstances in which reser- 
vations were made by the Government and 
the notification regarding raising the 
upper age limit was issued. It is common 
ground between the parties that each 
Medical College In Rajasthan had issued a 
prospectus containing conditions of ad- 
mission and other ancillary matters. We 
have referred to the Prospectus for the 
year 1968-69 issued by Sawal Manringh 
Medical College, Jaipur and it is urged 
that similar prospectuses were issued by 
other Colleges also. Part I of the Pros- 
pectus Issued by Sawai Mansingh Medi- 
cal College deals with conditions of ad- 
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mission. Para 3 of this Prospectus pres- 
cribes the order of preference in which 
the candidates will be admitted, It 
reads as follows:— 

"3. Admission of candidates mil be 
made in the following order of prefer- 
ence: — 

(a) Candidates will be admitted in order 
of merit judged on the percentage o! 
marks obtained either at the Intermediate 
Examination or the first year University 
Examination of the Three Years Degree 
Course or at the B. Sc. Examination 
whichever Is more advantageous to the 
candidates provided that at the B. Sc. 
Examination marks in which the Divi- 
sion is awarded shall be considered. 

(b) (i) Candidates securing less than 45 
per cent of the aggregate marks will not 
be eligible for admission to the College. 

(ii) Candidates passing in a supplemen- 
tary examination shall not be eligible if 
they secure less than 48 per cent marks 
in aggregate. 

The candidates, who have passed the 1st 
Year T. D. C. Examination in Supplemen- 
tary and have been awarded a pass class 
at the Final Year T. D. C. (B. Sc.) Exa- 
mination, are required to submit the 
marks-sheet of 1st Year T. D. C. (Main and 
Supplementary Examinations) together 
with the marks-sheet of final year T. D. 
C. Examination failing which their ap- 
plication will be rejected without making 
any reference. 

(c) Candidates eligible under clauses (a) 
and (b) above shall be called by the Prin- 
cipal S. M. S. Medical College, Jaipur, to 
appear before the Admission Board con- 
stituted by the Government for Inter- 
view. Bad stammerers and/or those found 
unsuitable by the Admission Board shall 
be rejected. 

(d) The Government reserves the right 
to admit or reject admission of any candi- 
date without showing any cause." 

4. Para 4 (a) prescribes the age limit 
and lays down that candidates must have 
completed the age of 17 years at the 
time of admission or before 1st October 
of the year of admission and should not 
be more than 21 years age. Special pro- 
vision has been made regarding candi- 
dates belonging to Scheduled Castes, and 
Scheduled Tribes of Rajasthan in the 
matter of age and the maximum age 
limit prescribed for them is 24 years at 
the time of admission. Similar special 
conditions have been prescribed In the 
rase of Para-Medical Personnel, who are 
in service of the Government of Rajas- 
than but we do not consider it necessary 
to refer to them for the disposal af these 
writ petitions. 

5. Para 2 of Part II of the Prospectus 
provides reservation of seats for differ- 
ent categories and the reservation is as 
below: — 
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(a) Two seats for foreign private stu- 
dents cultural scholars and private stu- 
dents of Indian Origin domiciled abroad. 

(b) One seat for the student migrating 
from Burma 

(c) Three seats for candidates of Sche- 
duled Castes and Scheduled Tribes be- 
longing to the. State of Rajasthan, 

(d) Two seats are reserved for children 
of Defence Service personnel belonging 
to Rajasthan. 

(e) Two seats for children of such a 
political sufferer who is or was a bona 
fide resident of Rajasthan and had been in 
Jail in any part of India. 

6. There are similar reservations in 
other Medical Colleges in Rajasthan also, 
though with slight modifications both in 
the categories as well as in the number 
of seats. It may also be relevant here to 
state that initially the number of admis- 
sions were limited to 100 seats in Jaipur, 
Bikaner and Udaipur and 50 each in 
Jodhpur and Ajmer. Subsequently 50 
seats were increased in the four Colleges 
at Bikaner, Udaipur, Jodhpur and Ajmer 
by an order of the Government dated 14- 
8-1968 thereby increasing the total seats 
by 200. Keeping in view the rush of ad- 
missions for Medical study, the Rajas- 
than Government further increased 40 
seats in the Jaipur College by its order 
dated 30th August, ’68. By a subsequent 
notification dated 2-9-1968 which has been 
placed on record by the State of Rajas- 
than and marked Ex. R. 1 it was notified 
that there were in all 640 seats in the 
various Medical Colleges of Rajasthan as 
under. — 


1. Jaipur 

— • 140 

2. Bikaner 

— 150 

3. Udaipur 

— 150 

4. Ajmer 

— 100 

5. Jodhpur 

— 100 


640 


It was also specified in this notification 
that 40 seats had been reserved for the 
following categories: — 

1. Candidates of Scheduled Castes 

and Scheduled Tribes 12 

2. Children of Doctors, Vaidas, 
Hakims and para-medical Staff 10 

3. Children of political sufferers 5 

4. Children of Members of Parlia- 

ment and Members of Legisla- 
tive Assembly 5 

5. Foreign students and students 

from other States 5 

6. Students at the discretion of the 

State Government in special dr- 
cumstances 3 

40 

Before issuing this notification the Gov- 
ernment of Rajasthan had issued two 
notifications No. F.5(l)ME/68 dated 30-8- 
1968 and No.F.5(l)ME/68 dated 30-8- 
1968. The first notification provides for 


reservation of 40 seats as already men- 
tioned above in connection with Ex. R.l. 
The other notification provides for relaxa- 
tion of the upper age limit for admission 
to Medical Colleges in Rajasthan from 
21 years to 22 years. Copies of these 
notifications have been placed on the re- 
cord and marked Ex. 2 and Ex. 3 res- 
pectively. The petitioners have directed 
their attack not only against these two 
notifications Ex. 2 and Ex. 3 but als o 
against the reservations made in the Pros- 
pectus in respect of certain categories. 

7. At this stage it would be proper to 
give the number of total reservations as 
they exist to-day out of 640 seats: 

•1. For children of Defence Person- 


nel. 32 

2. For children of political suffer- 
ers. 15 

3. For children of Scheduled Castes 

and Scheduled Tribes. 30 

4. For children of para-medical 

staff. 10 

5. For children of Members of 

Parliament and Legislative As- 
sembly. 5 

6. For Foreign students from other 

States. 5 

7. For special cases in particular 
circumstances at the discretion 

of the Government. 3 

8. Foreign students to be nominat- 
ed by the Central Government. 6 

9. Displaced persons from Burma 5 


111 

(Out of the General Seats 20% are re- 
served for girl candidates, so also 20% 
for girls in reserved seats). 

8. Mr. Narendra Mohan Kasliwal, lea- 
rned counsel for the petitioner Surendra 
Kumar Bardar in writ petition No. 751 of 
1968 has challenged the following reser- 
vations: — 

(1) Children of Doctors, Vaidas, 
Hakims and para-medical staff. 10 

(2) Children of political sufferers. 15 

(3) Children of Members of Par- 

liament and Legislative Assem- 
bly. 5 

He has also challenged the validity of 
the notification raising of the upper age 
limit from 21 years to 22 years. 

9. Mr. Marudhar Mridul appearing for 
the petitioners in the rest of the three 
writ petitions while adopting all the 
arguments advanced by Mr. Narendra 
Mohan Kasliwal has further challenged 
the validity of following two more reser- 
vations: — 

(1) Children of Defence Personnel. 32 

(2) Seats at the discretion of the 

State Government in special 
circumstances. 3 

10. All the writ petitions were oppos- 
ed by the State. The arguments in these 
cases commenced on 19-9-1968. During 
the course of arguments on 20-9-1968 an 


186 Raj. [Prs. 10-13] Surendrakumar 

objection was raised by the learned Ad- 
vocate-General that the relief asked for 
by the petitioners for Betting aside the 
a dmis sions of those candidates, who had 
been admitted under the reservation 
quota and in pursuance of the relaxation 
of the age limit cannot be considered un- 
less those candidates were Impleaded in 
the writ applications. Realising the force 
of objection the petitioners amended the 
writ petitions by impleading those candi- 
dates as respondents. All those candi- 
dates whose admissions have been chal- 
lenged have been served and some of 
them are actually represented before us 
and they too have joined the State In 
opposing the writ applications. They have 
adopted the arguments advanced on be- 
half of the State by the learned Advo- 
cate-General. 

11. We may now consider the objec- 
tions raised by the petitioners with res- 
pect of the reservations for various cate- 
gories in the same order in which they 
have been set out above. 

First we shall take up the reservations 
for the children of Doctors, Vaids, Hakims 
and para-medical staff. Learned Counsel 
for the petitioners have contended that 
there is no reasonable basis for making 
such a classification and such reservation 
is hit by Article 14 of the Constitution 
being unlawfully discriminatory. Reli- 
ance in this connection is placed on P. 
Rajendran v. State of Madras, AIR 1968 
SC 1012, Umesh Chandra v. V. N. Singh, 
AIR 1968 Pat 3 and State of Kerala v. 
R. Jacob, AIR 1964 Ker 316. The learn- 
ed Advocate-General has, however, sub- 
mitted that such a reservation has been 
made by the State to afford a reasonable 
facility for the children of persons in the 
medical profession. 

The only point for our determination Is 
whether this reservation can be justified 
on the ground of reasonable classification 
or is liable to be struck down as unlaw- 
fully discriminatory being violative of 
Article 14 of the Constitution? Before we 
embark on the consideration of this ques- 
tion it would be proper to note the ra- 
tionale of the decisions which have been 
relied upon by the learned Counsel for 
the petitioners. 

In AIR 1968 SC 1012 districtwise allo- 
cation of seats for selection of candidates 
for admission to the first year Integrated 
M. B. B. S. Course in the State of Madras 
was challenged before their Lordships of 
the Supreme Court on the ground that 
there was no nexus between classification 
and object to be achieved and therefore 
such a classification wa3 violative of Arti- 
cle 14 of the Constitution. It was urged 
before their Lordships that districtwise 
distribution violates Article 14 of the 
Constitution because It denies equality 
before the law and the equal protection 
of the laws Inasmuch as such allocation 
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of Beats may result In candidates of Infe- 
rior caliber being selected in one District 
while candidates of superior caliber can- 
pot be selected in another District 
This contention found favour with their 
Lordships, and It was observed, 

“The object of selection can only be to 
secure the best possible material for ad- 
mission to colleges subject to the provi- 
sion for socially and educationally back- 
ward classes. Further whether selection 
Is from the socially and educationally 
backward classes or from the general 
pool, the object of selection must be to 
secure the best possible talent from the 
two sources. If that Is the object, it must 
necessarily follow that that object would 
be defeated if seats are allocated dist- 
rict by district It id 

true that Article 14 does not forbid clas- 
sification, but the classification has to be 
justified on the basis of the nexus be- 
tween the classification and the object to 
be achieved even assuming that territorial 
classification may be a reasonable 
cl a ss i fication. The fact however that the 
classification by Itself Is reasonable 13 not 
enough to support it unless there is nexus 
between the classification and the object 
to be achieved. Therefore, as the object 
to be achieved In a case of the kind with 
which we are concerned Is to get the best 
talent for admission to professional col- 
leges. the allocation of seats districtwise 
has no reasonable relation -with the object 
to be achieved. If anything such allo- 
cation will result in many cases in the 
object being destroyed, and If that is go. 
the classification, even if reasonable would 
result In discrimination. Inasmuch as bet- 
ter qualified candidates from one district 
may be rejected while less qualified can- 
didates from other district may be ad- 
mitted from either of the two sources.” 

12. In AIR 1968 Pat 3, there was pro- 
vision in the Ordinance which authorised 
giving of special preference in the matter 
of ad m i ss ion to the Patna Medical Col- 
lege to the children of the employees of 
the University, who had rendered meri- 
torious service to the University, and it 
was argued that there was no rational 
nexus between securing of admission of 
candidates to the Medical College on the 
one hand and the conferring of special con- 
cession or benefit to meritorious services 
of members of the University on the 
other. The learned Judges of the Patna 
High Court accepted this contention ana 
held that a provision like this which 
would lead to favouritism and patronag® 
amounted to unlawful discrimination ana 
was unreasonable. 

„ Th e case on which strong re- 
liance has been placed by the learned 
Counsel for the petitioners Is AIR 1964 
Ker 316. Here was a case in which two 
seats were reserved for admission of 
children of Registered Medical PractI- 
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tioners in Modem Medicine of the State. 
This was held to be not a proper classi- 
fication on the ground that the classifica- 
tion had no reasonable relation to fee 
objects sought to be achieved. The object 
sought to be achieved, it was observed, is 
to get fee best amongst the student 
population for admission into the profes- 
sional colleges. It was held feat 

“the classification itself cannot be said 
fo be rational and had no reasonable rela- 
tion to the object, namely that of admit- 
ting the best students in the professional 
colleges.” 

This is a case on the point and fully sup- 
ports the contentions advanced on behalf 
of the petitioners. 

We have given our due consideration to 
fee arguments advanced from both the 
sides. It is not denied feat fee object of 
classification is to get fee best material 
for training in medical profession. The 
only justification in respect of this reser- 
vation is fee policy of the State to afford 
facility to the children of Doctors, Vaids, 
Hakims and para-medical-staff, who are 
engaged in the medical profession. We 
are clearly of fee opinion that this classi- 
fication has been made to give concession 
to a class of people solely on the ground 
of profession and feat in our view will 
amount to discrimination and will offend 
Article 14 of fee Constitution. If fee 
argument of fee learned Advocate-Gene- 
ral is accepted as correct, fee State Gov- 
ernment may as well say feat some seats 
should be reserved for the children of a 
particular group of Government servants 
or Government servants generally as a 
matter of policy to afford facility to fee 
Government servants. This is bound to 
lead in fee very nature of things to a 
sort of patronage and favouritism which 
our Constitution does not afford. This 
sort of classification would not in any 
way advance fee cause of medical study 
or would not contribute to the efficiency 
of the medical profession. The argument 
feat the children of Doctors, Vaids and 
Hakims may prove to be more efficient, 
En view of fee environment in their fami- 
ly is to be stated only to be rejected (sic). 
iWe are firmly of fee opinion that this 
reservation of 10 seats for children of 
Doctors, Vaidas and Hakims and para- 
medical-staff is an unreasonable discrimi- 
nation and must be struck down and we 
accordingly do so. 

14. Then we come to the second Item 
• — reservation for children of political 
sufferers. In the reply filed on behalf of 
fee State it has been submitted that 
it has been fee policy not only 
of this State but also of all State Gov- 
ernments as well as of the Union Govern- 
ment to afford reasonable facilities to the 
persons who had been political sufferers 
during the Independence Movement of 
fee country and who have made personal 


sacrifice. In the Prospectus to which we 
have referred above the reservation of 
two seats was made for children of such 
political sufferers who is or was a bona 
fide resident of Rajasthan and had been 
in jail in any part of India. The number 
of reserved seats against this category has 
been increased to 5. In the notification 
Ex. 2 no description of a political sufferer 
has been given. In the Prospectus the 
reservation was confined to fee chil dren 
of such political sufferer who was a bona 
fide resident of Rajasthan. If the object 
of the Government was to afford facili- 
ties to those political sufferers who had 
suffered during the Independence Move- 
ment, we do not see any reason why the 
benefit was restricted to bona fide resi- 
dents of Rajasthan only. The word 'poli- 
tical sufferer” if we may say so is not a 
term of art and opinions may honestly 
differ as to what sacrifices would be suffi- 
cient to clothe a person with fee status 
of a “political sufferer”. Moreover the 
Independence Movement came to an end 
as far back as 1947 A. D. and 21 years 
have gone by since then. That apart as 
we have already observed above the ob- 
ject of the classification or reservation 
can only be to obtain the best material 
for medical profession and we fail to. Eee 
how feat object can be achieved by this 
reservation. 

We are fortified in this view of ours 
by the observations made in Ramchan- 
dra v. State of Madhya Pradesh, AIR 
1961 Madh Pra 247 relied upon by Mr. 
Narendra Moman Kasliwal learned Coun- 
sel for the petitioners. It was observed 
in feat case: 

"In regard fo the seats reserved for 
fee sons and daughters of political suf- 
ferers, it would appear that the prefe- 
rential treatment accorded to them based 
upon irrelevant and wholly extraneous 
considerations because there is no rational 
relation between the political suffering 
of any person and the education impart- 
ed to his descendants in a Medical Col- 
lege with the object of promoting effi- 
ciency in the medical profession”. 

It was further observed by the learned 
Judges of the Madhya Pradesh High 
.Court: — 

“After all "political suffering” however, 
commendable can be rewarded only once 
in an appropriate field. It cannot be 
exploited for securing benefits of all kinds 
whenever an occasion arises. If that hap- 
pens, then the sacrifice involved in "poli- 
tical suffering” ceases to be a "sweet 
sacrifice” deserving any recognition.” 

Our conclusion therefore is that this re- 
servation cannot be upheld and must be 
set aside being unreasonably discrimina- 
tory and violative of Article 14 of the 
Constitution. 

15. Then we come to the reservation 
tor the children of Members of Parlia- 
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ment and Legislative Assembly. The reply 
of the State on this point is that the 
Legislators take upon themselves a very 
onerous duty to perform. In the dis- 
charge of their duties, it is asserted the 
Legislators are called upon to spend much 
valuable time and in recognition of such 
onerous duty the Government have 
thought fit to make reservation of seats 
in Medical Colleges for their children.. It 
does not need a long argument to strike 
down this reservation. In our view it 
cannot stand on a better footing than the 
reservation for children of Members of 
Medical Profession and political suSerers, 
There is no gainsaying the fact that 
there is no rational relation between the 
duties to be performed by Members of 
Parliament and Legislative Assembly and 
the object of promoting efficiency in the 
medical profession. This reservation, 
therefore, cannot be at all justified as a 
reasonable classification and must be 
quashed. 

16. Before we come to the contention 
of Mr. Narendra Mohan Kasliwal in res- 
pect of raising of upper age limit for ad- 
mission to Medical Colleges from 21 
years to 22 years we consider it proper 
to deal with the other two categories of 
reservations which have been challenged 
by Mr. Mridul in addition to those attack- 
ed by Mr. Narendra Mohan Kasliwal. Mr. 
Mridul has argued that the reservation 
of 32 seats for children of Defence Per- 
sonnel is also not based on any reason- 
able classification and militates against 
the fundamental rights of the petitioners 
to be treated at par with the sons of 
Defence Personnel in the matter of ad- 
mission to Medical Colleges. The stand 
taken by the State In this connection Is 
that the State of Rajasthan has a very 
large border and in the national interest 
it is the policy of the State Government 
to encourage the residents of this State 
to enter Defence Services under fids 
policy. It is urged that since our con- 
flict with Pakistan In 1965 It has become 
all the more necessary to encourage our 
Defence Personnel, and give them all rea- 
sonable facilities and concessions so that 
the Defence Personnel may think that 
the Nation as a whole Is duly recognising 
their services In safeguarding the inde- 
pendence of the country. 

Learned Counsel for the petitioners has 
argued that as observed by their Lord- 
ships in AIR 1968 SC 1012 the object to 
be achieved In a case of this kind Is to 
get the best talent for admission to the 
Medical College and there is no nexus be- 
tween this sort of reservation for chil- 
dren of Defence Personnel and the said 
object to be achieved. On the other band 
the learned Advocate-General has placed 
strong reliance on Subhashini v. State of 
Mysore, AIR 1966 Mys 40. Similar re- 
servation made in favour of children or 
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wards of the men In Armed Services and 
Ex-Servicemen including those who are 
in the Aimed Services during the second 
world war to Medical Colleges in the 
Mysore State was called into question, and 
Eon’ble Justice Hegde of the Mysore 
High Court as he then was observed as 
follows: — 

"Reservations made in favour of chil- 
dren or wards of the men in armed ser- 
vices, and ex-servicemen including those 
who were in the armed services during 
the second world war were challenged a3 
being discriminative in character. The 
classification made is a valid one. The 
said reservation is clearly in national in- 
terest. The criticism about that reserva- 
tion shows how short-sighted one could 
be when blinded by selfishness. The 
petitioners were not well advised in tak- 
ing up such extreme positions.’’ 

No doubt In AIR 1968 SC 1012 their 
Lordships of the Supreme Court were 
pleased to observe that the object of 
selection can only be to secure the best 
possible material for admission to Col- 
leges subject to the provision for socially 
and educationally backward classes. But 
it must be recollected that this observa- 
tion was made in view of the facts and 
circumstances of that case and their 
Lordships have themselves observed at 
another place in that judgment that the 
object to be achieved in a case of the 
kind with which we are concerned is to 
get the best talent for admission to the 
Medical College.” A situation like the 
present in which the question of a 
national Interest has cropped up was not 
at all present before their Lordships while 
deali ng with the question of districtwise 
allocation of seats in the matter of admis- 
sion to Colleges. While judging the rea- 
sonableness of any law or executive act 
of the Government we cannot Ignore the 
demand of the times and the Interest of 
the nation as a whole. National interest 
In our humble opinion Is the paramount 
consideration and has an Important bear- 
ing on the question of constitutionality 
and validity of law which we may be 
called upon to consider. 

In this connection we cannot do better 
than reproduce the observations of Patan- 
jali Sastri, a J.. in State of Madras v. 
V. G. Row. AIR 1962 SC 196:— 

"It Is important In this context to bear 
In mind that the test of reasonableness, 

wherever prescribed, should be applied to 
each individual statute impugned, and 
no abstract standard, or general pattern 
of reasonableness can be laid down as ap- 
plicable to all cases. The nature of the 
right alleged to have been infringed, the 
underlying purpose of the restrictions Im- 
posed, the extent and urgency of the 
evil sought to be remedied thereby, the 
disproportion of the imposition, the pre- 
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vailing conditions at ,the time, should all 
enter into the judicial verdict. In eva- 
luating such elusive factors and forming 
their own .conception of what is reason- 
able, in all the circumstances of a given 
case, it is inevitable that the social phi- 
losophy and the scale of values of the 
Judges participating in the decision should 
play an important part and the limit to 
their interference with legislative judg- 
ment in such cases can only be dictated 
by their sense of responsibility and self- 
restraint and the sobering reflection that 
the Constitution is meant not only for 
people of their way of thinking but for 
all, and that the majority, of the elected 
representatives of the people have, in 
authorising the imposition of the restric- 
tions, considered to be reasonable.” 

17. While judging the reasonableness 
of this classification therefore we have to 
keep in mind not only the abstract pro- 
position of reasonableness but also the 
circumstances prevailing in the country 
and our larger national interests which 
are supreme. The contention on behalf 
of the State that ours is a border State 
and that the reservation for the children 
of the Defence Personnel is in the larger 
interest of the nation, is not without sub- 
stance, and is in our view a reasonable 
classification and we accordingly uphold 
it 

18. Then we come to the three seats 
reserved for being filled in by the State 
at its discretion in special cases in the 
particular circumstances. The reply on 
behalf of the State is that these reser- 
vations have been kept for the purpose 
of exchange of students with the Jammu 
and Kashmir Government with the ob- 
ject of maintaining cordial relations with 
that State. Learned Advocate-General 
has also invited our attention to tele- 
grams Ex. R. 1 and Ex. A. 2 which go 
to show that these three seats were filled 
in by students from Jammu and Kash- 
mir as a result of reciprocal arrange- 
ment, and, therefore, no exception can 
be taken to this reservation. It is also 
urged that the three students from Jammu 
and Kashmir who have been admitted 
against this reserved quota have not been 
impleaded as parties to the writ appli- 
cation. We have duly considered the 
arguments advanced on both the sides. 
If the language of this reservation was 
so worded as not to leave any margine for 
the power being misused there may have 
been force in the contention of the learn- 
ed Advocate-General that the classifica- 
tion is reasonable. 

But the language used in respect of 
this reservation is in our opinion much 
too wide capable of being so interpreted 
as to authorise the Government’ to show 
favour to particular individuals and admit 
them. This reservation is therefore like- 
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ly_ to create mischief even though for 
this particular year no serious objection 
can be taken as the power has been exer- 
cised validly and properly, but the reser- 
vation as it stands in the notification, in 
our opinion, gives an unbriddled power to 
the Government to make three nomina- 
tions depending on their discretion. 
This reservation therefore cannot be con- 
sidered as reasonable and we find it diffi- 
cult to uphold the same and therefore 
declare it as invalid. 

19. This brings us to the question of 
validity of the notification Ex. 3 whereby 
the Government raised the upper age 
limit of students for admission to Medi- 
cal Colleges from 21 years to 22 years. 
At one stage Mr. Mridul attempted to 
argue that this notification was law as 
defined in Article 13 of the Constitution 
and Section 32, Item 41 of the Rajasthan 
General Clauses Act, but he did not press 
this point, and argued that even though 
it was an executive act of the Govern- 
ment, it was without any authority and 
was mala fide and had resulted in an un- 
reasonable discrimination between his 
clients and other students who were 21 
years or less than 21 years old on the one 
hand and those who were above 21 years 
of age and have been admitted in the 
Medical Colleges as a result of this rela- 
xation in age. He has placed reliance on 
Deonarain v. Principal, Jaswant College, 
1950 Raj LW 19. On the other hand the 
learned Advocate-General pressed upon 
us that the Government had full autho- 
rity to prescribe the upper age limit and 
that the petitioners had no such right that 
no candidate above 21 years of age should 
be admitted. The only right, it is urged 
by the learned Advocate-General, which 
the petitioners can claim is the right to 
be considered, for admission to the Medi- 
cal College and in this connection he has 
placed reliance on Chitralekha v. State 
of Mysore, AIR 1964 SC 1823. 

It is argued by the learned Advocate- 
General that there is no discrimination in 
raising upper age limit from 21 years to 
22 years and the Government has the 
power to change the conditions of admis- 
sion even after the Prospectus is issued 
to suit the altered conditions when the 
number of seats has increased. It Is urged 
that the Government neither acted arbi- 
trarily nor capriciously nor with the ob- 
ject of accommodating any individual but 
have made out categories in pursuance of 
its policy. Reliance has also been placed 
on G. J. Fernandez v. State of Mysore, 
AIR 1967 Mys 1753 and it is argued that 
the impugned order raising age limit is 
not justiciable. 

20. We may first dispose of the ques- 
tion regarding mala fides. The mala fide 
is sought to be proved in two ways: first- 
ly it is submitted on behalf of the peti- 
tioners that the last date for submission 
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o£ application was 25-6-1968, and, there- 
fore, on this date only those persons who 
•were not of more than 21 years age could 
apply. Certain persons who were above 
21 years of age and were not eligible ap- 
plied and they were not entitled to be 
considered at all but by virtue of the 
Impugned notification they were made eli- 
gible and their candidature was consider- 
ed. It is argued that on account of this 
notification the chances of the petitioners 
receded. The other argument is that there 
might be many more candidates between 
21 years and 22 years of age who may 
have applied for admission but did not do 
eo in view of the prescribed age limit 
being not more than 21 years. Apart from 
these conditions it was frankly conceded 
by the learned Counsel for the petitioners 
that they were not in possession of any 
data to show that this age limit had been 
altered for the benefit of particular indi- 
viduals, who were objects of special 
favour of the Government. Mr. Mridul, 
therefore, argued that even though malice 
in fact may not have been established, a 
case of malice in law was made out 

We, however, find ourselves unable to 
accept the petitioners’ contention on the 
score of malice. The language of the noti- 
fication shows that the age limit was 
raised for all candidates without any con- 
sideration of caste, creed, religion or pro- 
fession. It is further clear from the 
marks-sheet of the candidates above 21 
years of age, who have been admitted 
that out of 13 such candidates who have 
been given admission. 10 have got more 
than 58% of marks and the lowest per- 
centage of marks secured by them i3 
66.97. On the other hand the lowest per- 
centage of marks of candidates of not 
more than 21 years of age who have been 
admitted Is 56.80. There is obviously no 
question of malice In law. It Is not the 
I case of the petitioners that the impugned 
f notification regarding age was issued by 
the Government without applying its 
mind or on any extraneous consideration 
or on irrelevant grounds. The presump- 
tion is that unless the contrary Is shown 
the Government has acted honestly. Ihe 
learned Advocate-General has submitted 
that the age limit had been increased In 
order to raise the standard of medical 
education by proriding scope for candi- 
dates above the age of 21 years and there 
was no other ulterior purpose or corrupt 
motive behind - raising the upper age 
limit It is submitted that In all other 
States no upper age limit Is prescribed 
nor Is it prescribed in the Rajasthan Uni- 
versity Act It is true that a few Indi- 
viduals have got the benefit out of this 
relaxation la age but that by itself can- 
not be sufficient to brandish the order 
as mala fide. There is, therefore, no 
force in the contention of the petitioners 
that the order Is mala fide. 


'AXE. 

2L As regards the authority of the ‘ 
Government to alter the age limit after 
the date prescribed for submission of ap- 
plications for admission, it Is argued that 
the power of prescribing conditions for 
admission vests in the Principal and the 
Government cannot have any say in the 
matter. In this connection reliance was 
placed on Statute 26 (4) of the Rajasthan 
University Act and the observations of 
this Court in 1950 Raj LW 19. Strong re- 
liance has been placed In this connection 
on the observations made In Deonarain’s 
case in 1950 Raj LW 19 in paras 40 and 44. 
We might state at once that It has no- 
where been held in Deonarain’s case 1950 
Raj LW 19 that the Government has no 
power to prescribe conditions for admis- 
sion in Colleges owned and run by it On 
the other hand a question directly arose 
in Chitralekha’s case, AIR 1964 SC 1823 
(Supra). While considering the provisions 
of the Mysore University Act their Lord- 
ships were pleased to observe that the 
power to prescribe rules for admission to 
Colleges were conferred on the Univer- 
sity and that power was to be exercised 
by the Academic Council. In exerdse 
of its power the Academic Council pre- 
scribed the percentage of marks which a 
student had obtained for getting admission 
in a Medical College or an Engineering 
College. The Government, however, 
passed orders prescribing criteria for 
making admissions to Colleges to those 
who secured the minimum qualifying 
marks prescribed by the University. This 
power was challenged and their Lord- 
Ehips held that this is a power which 
every private owner of a College will 
have and the Government which runs Its 
own Colleges cannot be denied that 
power. This point again came up to be 
considered by their Lordships of the 
Supreme Court in the case of AIR 1968 
SC 1012 and their Lordships observed; 

"In these circumstances, the Govern- 
ment was entitled to frame rules for 
ad m is si on to medical colleges controlled 
by it subject to the rules of the Univer- 
sity a3 to eligibility and qualifications." 

It would, therefore, be not correct to 
say that even though the Colleges in 
Rajasthan are run by the Government, 
the Government has no power to pres- 
cribe conditions for admission of students 
to the Colleges. It is difficult to accept 
that It is only the Principal who is ap- 
pointed by the Government who can pre- 
scribe the conditions for admission and 
the Government has none. The question 
then arises even though the Government 1 
had such a power to alter the upper ago 
limit for admission, was the power exer- 
cised validly in the present case? It can- 
not be denied that if this power had been 
so exercised as to infringe any fundamen- 
tal right or legal right of any of the peti- 
tioners, it would (not?) have been recoi 
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gnised as a valid exercise of power. But 
the petitioners have failed to show how 
any fundamental or legal right vested in 
them has been infringed by the impugn- 
ed notification. One argument advanced 
on behalf of the petitioners in this con- 
nection is that the candidates who were 
above 21 years of age but had not applied 
on account of the age limit then prescrib- 
ed have been discriminated against those 
who actually applied for admission even 
though they were above 21 years of age 
in disregard of the conditions prescribed 
for admission. It may be true, but none of 
the petitioners fall in that category and 
none has come forward to challenge this 
notification on that ground. The argument 
is therefore only of academic interest and 
we cannot strike down this notification 
on that ground. 

22. Another ground which no doubt 
concerns the petitioners is that if this 
age limit had not been raised and the 
percentage of marks for admission had 
not gone up on account of consideration 
of the candidates above 21 years of age, 
the petitioners would have got their ad- 
mission and thus they have been unlaw- 
fully discriminated. We have carefully 
examined this contention and are of the 
view that there has been no discrimina- 
tion against the petitioners. The peti- 
tioners no doubt had a right to be con- 
sidered for admission but they cannot 
claim a right to be admitted merely be- 
cause they fulfil the conditions prescrib- 
ed by the University or prescribed by 
the Prospectus. If the Government 
thought that it would add to the effi- 
ciency of the medical profession by cast- 
ing the net for admission wider and by 
providing scope for students securing bet- 
ter percentage of marks for admission 
even though the upper age limit may be 
changed by one year, it cannot be said 
that the Government had no power to do 
so. In the circumstances of the present 
case when no case of mala fides has been 
made out we find ourselves unable to ad- 
judge the impugned notification Ex. 3 as 
invalid merely on the ground that the 
chances of admission of the petitioners 
became bleak on account of raising of 
this upper age limit. We are, therefore, 
of the view that the notification Ex. 3 
does not transgress any. fundamental 
rights or any other legal rights of the 
petitioners. 

We are also unable _ to hold that the 
raising of upper age limit in the facts 
and circumstances of the present case is 
unreasonable. Of course we do not see 
any force in the contention of the Gov- 
ernment that since the notification Ex. 3 
has been passed in exercise of its execu- 
tive powers it is not justiciable. We are 
of the view that if this notification had 
come in conflict with any of the funda- 
mental rights guaranteed under the Con- 


stitution or any other legal rights of the 
petitioners we would not have had the 
slightest hesitation in str ikin g it down. 
But for the view which we have taken 
with regard to its reasonableness and 
validity we have no alternative but to 
uphold it. 

23. The last question is as to whaf 
order should be passed in view of the 
findings arrived at by us. So far as the 
validity of reservations of seats rpade for 
children of Doctors, Vaids, H akims and 
para-medical staff, for children of politi- 
cal sufierers and for children of Members 
of Parliament and Legislative Assembly 
are concerned they must be struck down 
as invalid, unreasonable and unconstitu- 
tional and we accordingly do so. So 
far as the reservation of three seats to be 
filled by the Government in its discretion 
in special cases in particular circumstan- 
ces is concerned, that reservation is also 
bad and must go. We accordingly strike 
it down. As regards the candidates who 
have been admitted against the above 
mentioned four categories of reservation 
which we have struck down, it is argued 
by the learned Advocate-General that 
these candidates have already joined the 
classes and have paid the fee and pur- 
chased the books and now if their admis- 
sions are cancelled their career would be 
ruined. The learned Advocate-General 
also submitted that there are a few States 
against the reserved quota still lying 
vacant, and it would be possible to ad- 
mit some candidates out of the general 
category according to merit 

24. Mr. Dwarka Prasad Gupta repre- 
senting respondents Nos. 11, 14, 17 and 
18 in the writ petition No. 751 of 1968 
placed before us a few authorities where 
certain reservations made by the Gov- 
ernment in respect of admission to Col- 
leges were struck down yet the admis- 
sions already made against those reser- 
vations were not disturbed. These cases 
are Lalita Shuri v. State of Jammu and 
Kashmir, AIR 1966 J & K 101, V. Raghu- 
xamulu v. State of Andhra Pradesh, AIR 
1958 Andh Pra 129, Ramakrishna Singh v. 
State of Mysore, AIR 1960 Mys 338, and 
also Laila Chacko v. State of Kerala, AIR 
1967 Ker 124 and AIR 1968 Pat 3 which 
we have already referred above in con- 
nection with other points. 

We have given our due consideration to 
this matter and- are of opinion that it 
would not be proper at this stage to non- 
seat the candidates who have already 
been admitted against the reserved quota 
which has been adjudged by us to be 
invalid. But these observations which we 
have adjudged as invalid will not hold 
good when selection is made thereafter. 
We further direct the Government and the 
Officers of the . Colleges concerned to re- 
consider the applications of the pet£*j 
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tioners for admission on merit after ig- 
noring the reservation of those categories 
which we have struck down as invalid. 

If on such reconsideration it is ulti- 
mately found that these petitioners^ or 
any of them are entitled to be admitted 
steps may be taken to admit them with- 
in three weeks from today. Learned 
Counsel for the petitioners have submit- 
ted that direction should be given to the 
Government to create additional seats, if 
necessary to accommodate the petitioners. 
Learned Advocate-General, however, sub- 
mits that the Government would do its 
best to accommodate the petitioners as 
far as possible. In the circumstances, we 
do not consider it necessary or proper to 
give any such direction. 

25. The result is that these writ ap- 
plications are partly allowed as mention- 
ed above Since the petitioners have suc- 
ceeded in part, we consider it proper to 
leave the parties to bear their own costs. 
MVJ/D.V.C. Petitions partly allowed. 


AXR. 

declared by the Supreme Court even if 
the pronouncement of such principle was 
not necessary for the decision of the case. 
What is to be determined is whether the 
Supreme Court intended to lay down any 
principle of law. If any principle of law 
has been laid down after consideration by 
the Supreme Court, it amounts to decla- 
ration of law for the purpose of Art. 141 
even though such principle has been laid 
down by way of obiter dicta. AIR 1953 
All 613, Reb on; AIR 1931 All 162 (FB) 
& AIR 1940 All 544, Ref. (Para 48) 

(C) Contract Act (1872), S.25 (3) — Ap- 
plicability — Provisions apply only if 
there is express promise to pay. 

In order that a case may fall under 
S, 25 (3) there must be an express pro- 
mise to pay though the word "express" 
is not used in S. 25 (3) because otherwise 
there will be no promise to pay In writ- 
ing as required under that provision. AIR 
1938 Nag 180 & AIR 1941 Nag 100, Ref. 

(Para 56) 

(D) Stamp Act (1899), Sch. 1, Art. 1 — 
Acknowledgment must be stamped. 
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AND V. P. TYAGI, JJ. 

Jeevral and another. Plaintiffs v. Lal- 
chand and others, Defendants. 

Second Appeal No. 237 of 1958, D/- 26- 
8-68. against judgment of Dist J., PalL 
D I- 14-5-1958. 


(A) Limitation Act (1963), S. 19 — Ac- 
knowledgment — An acknowledgment 
which contains a promise to pay even by 
implication in an agreement creates a new 
right of action on which a suit can be 
founded. AIR 1951 Raj 74 & AIR 1956 
Raj 12, Overruled; AIR 1952 Raj 7 (FB), 
Dissented. AIR 1935 All 129 held over- 
ruled by AIR 1953 SC 225. 


Per Maiorlty (Dave, C. J., Contra). — 
The Supreme Court in AIR 1953 SC 
225 has laid down the proposition that 
an acknowledgment if it implies a pro- 
mise to pay can give rise to fresh cause 
of action and can be made the basis of a 
suit AIR 1968 Pat 203, ReL on; AIR 
1935 All 129 held overruled by AIR 1953 
SC 225; AIR 1651 Raj 74 & AIR 1956 Raj 
12, Overruled; AIR 1952 Raj 7 (FB), Dis- 
sented from. Case law discussed. 

(Paras 49, 51. 61 and 28) 


(B) Constitution of India, Art. 141 . — 
Obiter dicta of Supreme Court is also the 
law declared by Supreme Court 


After the coming into force of the Con- 
stitution. the principle of law enunciated 
by the Supreme Court, even by way of 
obiter dicta must be taken to be the law 


An acknowledgment of debt even 
though it contains an implied promise to 
pay must be stamped under Art. 1, Sch. I 
of the Stamp Act. The proviso further 
makes it clear as it says that if an ac- 
knowledgment is not to fall under Art. 1. 
Schedule I, such an acknowledgment 
must not contain any promise to pay a 
debt or any stipulation to pay interest or 
to deliver any goods or other property. 
It only means that so long as the ac- 
knowledgment does not contain any of 
these things expressly, it will remain an 
acknowledgment though by implication 
there may be contained in it a promise 
to pay a debt or to pay interest. AIR 
1942 Lah 50 & AIR 1951 Mad 605 & AIR 
1959 Madh Pra 327, Foil. (Para 58) 

(E) Limitation Act (1963), S. 19 — Ac- 
knowledgment — - Essentials. 

An acknowledgment under S. 19 may 
be a unilateral transaction. It may be 
an act on the part of the defendant to 
which the plaintiff had not signified his 
assent Such a unilateral act may be 
good acknowledgment if conditions of 
S. 19 are satisfied. But such acts do not 
amount to an agreement and on the basis 
of such a document no suit can be filed. 
But a document may be bilateral in 
nature under which the defendant ac- 
knowledges his liability to pay a certain 
amount to the creditor. If such a docu- 
ment contains an express promise to pay, 
there will be little room for the conten- 
tion that it cannot form the basis of the 
suit. In order that an acknowledgment 
should form the basis of the suit there 
must be bilateral acts which give rise to 
an agreement enforceable at law. 

(Paras 35 and 53) 
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DAVE, C. J:. — This is a second appeal 
by the plaintiffs whose money suit was 
decreed by the trial court, viz.. Civil 
Judge, Sojat, but dismissed by the Dis- 
trict Judge, Pali, on the defendants’ ap- 
peal. 

2. The suit was based on a Khata- 
entry Ex. 1 appearing in the plaintifFs 
account books. The said entry was in the 
following language: — 

[Original in Marwadi Omitted — Ed.] 
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Rendered In English, it would read as 
follows;' — _ , 

’‘Account of Shah. KunanmalR Lal- 
chandji of Marwar Junction of the year 
S. 2009. . , , 

6022/- Balance to be received as per 
account given above. Rs. 6022/- 
in figures Rupees six thousand 
and twe nty-two only. Kati Sudl 
1 Smt. 2009. 

Signed Bhandaxi Jeevraj. 

Balance struck in the presence 
of Kimanmal Lalchand. 

Signed Lalchand 

For Kimanmal Lalchand. 

Rs. 6022/- in figures Rupees six 
thousand and twenty-two are to 
be paid. 

Signed Misrimal KunanmaL 
Signed Premraj. 

Witness — Sewag Pukhraj of 
Kanawas at the in- 
stance of Mishri Mai 
of Marwar Junction 
in his presence.” 

The defendants contested the suit on 
several grounds, one of them being that 
the entry Ex. 1 was merely an acknow- 
ledgment and that it could not be made 
the basis of the suit. The trial Court 
repelled this contention, dismissed other 
objections and passed a decree for 
Rs. 6215/- with costs and future Interest 
On the defendants’ appeal, the District 
Judge came to the conclusion that the 
entry on which the suit was founded was 
nothing more than a mere acknowledg- 
ment and as such, the suit could not be 
based thereon. Accordingly, he allowed 
the appeal, set aside the trial Court's de- 
cree and dismissed the suit with costs. 

He relied on the decisions of this Court 
in Hastimal v. Shankerdan, ILR (1951) 

1 Raj 297= (AIR 1952 Raj 7 (FB)). and 
Ramdayal y. Mail Deodljl of Riyan, ILR 
(1955) 5 Raj 85= (AIR 1956 Raj 12). Aggri- 
eved by that judgment and decree dated 
14-5-58, the plain tills filed a second appeal 
which came before a learned single 
Judge of this Court. It was argued be- 
fore him that the Full Bench derision of 
this Court In ILR (1951) 1 Raj 297= (AIR 
1952 Raj 7) (FB) (supra) must be taken to 
be overruled by the decision of their 
Lordships of the Supreme Court in Hlra- 
lal v. Badkulal. AIR 1953 SC 225. He, 
therefore, considered it proper that the 
case be referred to a Division Bench. 
When the case went to the Division Bench, 
it was observed by the learned Judges 
that in ILR (1955) 5 Raj 85= (AIR 1956 
Raj 12) (supra). It was held by a 
Division Bench of this Court that the 
Full Bench derision in Hasthnal’s case, 
ILR (1951) 1 Raj 297= (AIR 1952 Raj 7 
FB) (supra) was not overruled by the 
derision of their Lordships of the 
Supreme Court in Eiralal’s case (supra) 
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and that if that view required re-conri- 
deration, the case should be referred to a 
Full Bench. It is in these circumstances 
that the present case has come before us. 

3. The short question which arises for 
our determination is, whether the smt 
could be founded on the basis of tha 
document Ex. L 

4. Now, the bare perusal of the docu- 
ment Ex. 1 would show that although It 
was noted therein that the balance of 
Rs. 6022/- was struck “on the basis, of 
account noted above”, it is common 
ground between the parties that the pre- 
vious account did not appear on the leal 
on which Ex. 1 was executed. The words 
’as per account given above” appearing In 
Ex. 1 are. therefore, misleading. Thera 
was no account stated above the said 
entry. If the previous account were 
stated on the same leaf or this entry 
were made in continuation of an account 
appearing on the preceding page, perhaps 
it might have been possible for the plain- 
tiffs to argue that it was an “account stat- 
ed”. The document Ex. 1 does not dis- 
close what kind of transaction or transac- 
tions took place between the parties ana 
how the figure of Rs. 6022/- was arrived 
at. It is settled law that a suit can.be 
based on "account stated” and this view 
has been taken by this Court also In 
Ramdayal’s case. ILR (1955) 5 Raj 85= 
(AIR 1956 Raj 12) (supra). The term "ac- 
count stated", however, is to be under- 
stood in the sense explained by. ibeir 
Lordships of the Privy Council in Bishun- 
chand v. Girdharilal, AIR 1934 PC 147. In 
that case, it was observed by their Ikinl- 
ships as follows:— 

“Indeed, the essence of an account 
stated is not the character of the items 
on one side or the other, but the fact that 
there are cross items of account and that 
the parties mutually agree the several 
amounts of each and, by . treating the 
items so agreed on the one side as dis- 
charging the items on the other side pro 
tanto, go on to agree that the balance 
only is payable. Such a transaction Is in 
truth bilateral, and creates a new debt 
and a new cause of action. There are 
mutual promises, the one side agreeing 
to accept the amount of the balance of 
the debt as true (because there must In 
such cases be, at least in the end, a cre- 
ditor to whom the balance Is due) and to 
pay It, the other side agreeing the entire 
debt as at a certain figure and then agree^ 
ing that It has been dischar ged to such 
and such extent, so that there will be 
complete satisfaction on payment of tha 
agreed balance. Hence, there is mutual 
consideration to support the promises on 
either side and to constitute the new causa 
of action. The account stated Is accord- 
ingly binding, save that It may be re- 
opened on any ground — for instance. 
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fraud or mistake — which would justify 
Betting aside any. other agreement.” 

It is obvious that there being no cross- 
items in Ex. 1, it cannot stand the test 
laid down by their Lordships of the Privy 
Council in the above passage and hence 
the entry does not fall, within the ambit 
of the term "account stated”. 

5. It was next argued by the appel- 
lants’ learned Counsel that the words 
"Dena Chhe” appearing after the signa- 
ture of defendant Mishrimal Kunanmal 
Indicate that the defendants had made an 
express promise to pay the amount of 
Rs. 6022/-, but, in my opinion, there is 
no force in this argument. These words 
only meant that Rs. 6022/- were payable. 
In Phoolchand v. Mangilal, 1961 Raj LW 
634, it was held by a learned Single Judge 
of this Court after referring to a number 
of authorities, that expressions like "Lena 
Dena, Baki Lena, Baki Dena or Bald 
rahe” do not import a distinct promise to 
pay and merely amount to an acknow- 
ledgment. 

Both the Courts below have treated the 
entry Ex. 1 as an acknowledgment and, 
in my opinion, they rightly held it to be 
so. The only difference of opinion be- 
tween the two Courts below was that 
while, according to the trial Court, Ex. 1 
being an unconditional acknowledgment, 
the suit could be founded thereon, the 
first appellate Court was of opinion that 
even if the acknowledgment was uncon- 
ditional, it could not, as such, become the 
basis of the suit. In its view, such an 
acknowledgment could only extend the 
period of limitation and the suit should 
have been based on the original cause of 
action. The real question for our deter- 
mination therefore is, whether the suit 
could be based on the conditional ac- 
knowledgment contained in Ex. I. 

6. Unfortunately, there has been a 
sharp difference of opinion on this sub- 
Bect between different judges of different 
High Courts as also between different 
Judges of the same High Court. So far 
as this Court is concerned, it has been 
consistently taking the view ever since it 
decided in 1950, Kanraj v. Vljaisingh, 1950 
Raj LW 284= (AIR 1951 Raj 74) that an 
acknowledgment of liability only extends 
the period of limitation, if it is made 
before the expiry of the period of limi- 
tation, but it does not create a new right 
and consequently, it cannot form an inde- 
pendent cause of action for a suit. In the 
said case, two learned Judges of this 
Court arrived at the above conclusion 
after reviewing a number of cases de- 
cided by different High Courts. 

The correctness of this view was doubt- 
ed later on, in another case, because the 
former Chief Court of Jodhpur had taken 
a different view and, therefore, the same 
question was referred to a Full Bench in 
SLR (1951) 1 Raj 297=(AIR 1952 Raj 7 
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FB) (supra). All the learned Judges (al- 
though two of them were not parties to 
the first case) again held the view that 
"a mere acknowledgment of debt did not 
operate as a new contract and could not 
be made the basis of a suit. It could only 
keep alive the original cause of action and 
the suit must be founded on such original 
cause of action. The acknowledgment of 
debt would enure to the benefit of the 
creditor for the purpose of saving limi- 
tation if it is made before the original 
debt became barred by time.” 

7. In ILR (1955) 5 Raj 85=(AIR 1956 
Raj_ 12) (supra), this question was raised 
again and it was urged that the Full 
Bench decision of this Court in ILR (1951) 
1 Raj 297= (AIR 1952 Raj 7 FB) (supra) 
stood overruled by the decision of their 
Lordships of the Supreme Court in AIR 
1953 SC 225 (supra). While dealing with 
this question, it was observed by 
Wanchoo C. J. of this Court, as he then 
was, that the decision of the Supreme 
Court in Heeralal’s case AIR 1953 SC 225 
could not be said clearly to overrule the 
view that a mere acknowledgment as dis- 
tinguished from an acknowledgment in 
which there are words from which an 
implied promise to pay may be inferred, 
cannot be the basis of a suit. Strictly 
speaking, this question did not arise in 
the said > case because the entries on 
which the suit was founded dearly fell 
within the term "account stated”, but 
the learned Chief Justice made these re- 
marks in order to remove the doud of 
doubt which was sought to be cast on the 
correctness of the view taken in ILR 
(1951) 1 Raj 297= (AIR 1952 Raj 7 FB) 
(supra). 

It was pointed out that in AIR 1953 
SC 225 (supra), the suit was based on 
"account stated” and the observations of 
their Lordships of the Supreme Court on 
the question whether a suit could be 
founded on an unconditional acknowledg- 
ment were obiter. I agreed with the 
view of Wanchoo, C. J., that the obser- 
vations of their Lordships in Heeralal’s 
case, AIR 1953 SC 225 did not dearly 
overrule the decision of this Court In 
ILR (1951) 1 Raj 297=(AIR 1952 Raj 7 
FB). In 1961 Raj LW 634 (supra), this 
view again found support from another 
learned Single Judge of this Court 

8. Learned Counsd for the appellants 
has now again strenuously urged that the 
view expressed in ILR (1955) 5 Raj 85= 
(AIR 1956 Raj 12) (supra) is not correct 
and that, according, to the observations of 
their Lordships of the Supreme Court in 
AIR 1953 SC 225 (supra), a suit can be 
founded on an unconditional acknowledg- 
ment It is pointed out that in the said 
case their Lordships had approved the 
view taken by their Lordships of the 
Privy Council in Manlram Seth v, Seth 
Rupchand, (1906) ILR 33 Cal 1047 (PC), 
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Kahanchand Dularam v. Dayaram Amrit- 
lal AIR 1929 Lah 263 and Fateh Mahom- 
med v. Gangasingh, AIR 1929 Lah 264 
and that the only conclusion dedudble 
from their Lordships’ remarks is, that a 
suit can be based on an unconditional ac- 
knowledgment since it implies a promise 
to pay the debt It is urged that the 
view taken by the first appellate Court is 
incorrect that the judgment and decree 
of that Court should therefore be set 
aside and that of the trial Court should 
be restored. 

9. I have given anxious consideration 
to this argument It may be observed 
that the sheet-anchor of the view that a 
suit can be founded on an unconditional 
acknowledgment because it implies a pro- 
mise to pay, is the observation made by 
their lordships of the Privy Council in 
Maniram Seth’s case, (1906) ILR 33 Cal 
1047 (PC) (supra). In almost all the later 
cases in which this view has been taken 
by the learned Judges of other High 
Courts, great stress is laid on the obser- 
vations of their Lordships to the effect 
that "an unqualified acknowledgment has 
always been held to imply a promise to 
pay because that is the natural inference 
if nothing is said to the contrary. It is 
what every honest man would mean to 
do. 

1°* T N ° w {., 5t Pointed out that 

their Lordships of the Privy Council have 
themselves observed in Punjab Co-opera- 
tive Bank Ltd. v. Commissioner of 
Lahore. AIR 1910 PC 230 
e ,X ery judgment must be read as 
applicable to the particular facts proved 
** P^ved, since the gene- 
rahty of the expressions which may be 
found there are not intended to be ex- 
^ ™h° le law. hut governed 
q Pfhfied by the particular facts of 
the case in which such expressions are 
to be found . It, therefore, becomes 
!, ee A n ^ha, 1 connection their 
» “ade the said observation and 
t would be proper to make use 
of it after it Is severed from its context 

f«^ba\ Il V/ l9 i 06 ^ ILR 33 031 1647 (PO 
, hfanirani was an adopted son of 
one Motiram. There were regular deal- 
ings between Mptiram and Seth Rup- 
chand from July 21, 1895 to May 12 , 

1898, and at the dose of dealings Seth 
Rupchand owed to Motiram Rs. 5841/9/1 
on account of principaL and Rs. 2301/2/- 
for interest There was no dispute be- 
tween the parties about the correctness 
of these amounts. The only dispute be- 
tween the contending parties was whe- 
ther the action brought by Maniram after 
the death of his adoptive father was filed 
within the prescribed period of limi tation. 

The suit was brought on 5-9-1901 and 
the only defence raised by Seth Rupchand 
was that the action was barred by lapse 
of time. It appears from the perusal of 
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their Lordships’ judgment that when 
Motiram died, he had left a will and 
therein he had appointed Seth Rupchand 
as one of the five trustees to administer 
his estate. Three of the trustees of whom 
Seth Rupchand was one, applied for pro- 
bate. That application was opposed by 
the other two trustees and also by one 
Kishandas who was natural father of 
Maniram. The said application for pro- 
bate failed on certain grounds which need 
not be enumerated here. One Rambor- 
das, as next friend of Maniram, had in- 
stituted the suit Later on, he was substi- 
tuted by Maniram’s natural father 
Kishandas. 'When Seth Rupchand raised 
the question of limitation, it was pointed 
out on behalf of the plaintiff Maniram 
that in the probate proceedings one oi 
the objections against grant of probate in 
favour of Seth Rupchand was, that he 
owed money to Motiram’s estate and that, 
in his examination during those proceed- 
ings, Seth Rupchand had made a state- 
ment to the effect that "for the last five 
years he had open and current accounts 
with the deceased." 

This part of his statement was sought 
to be used as an acknowledgment for 
extending the period of limitation. After 
referring to this statement, it was ob- 
served by_ their Lordships that "it was a 
clear admission that there were open and 
current accounts between the parties at 
the time of the death of Motiram. The 
legal consequence would be that at that 
date either of them had a right as against 
the other to an account It follows equal- 
ly that, whoever on the account should 
be shown to be the debtor to the other, 
was bound to pay his debt to the other, 
it appears to their Lordships that the 
inevitable deduction from this admission 
~ nasPQhdent acknowledged his 

uaDUity to pay his debt to Moti ram or 
his representative If the balance should 
be ascertained to be against him." 

The question raised before their Lord- 
mnps was whether this much admission 
was sufficient in Indian Law to extend the 
period of limitation. While dealing with 
this question, their Lordships referred to 
the provisions of Section 19 of the Indian 
Limitation Act, as it stood at that time, 
ana then posed the question "whether an 
acknowledgment of liability, if the 
balance on Investigation should turn out 
to be against the person making the ac- 
knowledgment, is sufficient”. While dis- 
cu^ing thi3 question, their Lordships re- 
xeiTed to the following observations of 
Ixira JustireMellish in In re Rivers Steam 
Company, Mitchell’s claim (1871) LR 6 Ch 
App 822:— 

acknowledgment to take the case 

the Statute of Limitations, must 
De either one from which an absolute pro- 
mise to pay can be inferred, or, second- 
ly. an unconditional promise to pay the 
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specific debt, or, thirdly, there must be a 
conditional promise to pay the debt, and 
evidence that the condition has been per- 
formed.” 

Thereafter, their Lordships proceeded 
to observe that — 

"an unconditional acknowledgment has 
always been held to imply a promise to 
pay, because that is the natural 
inference, if nothing is said to the 
contrary. It is what every honest 
man would mean to do. There can be no 
reason for giving a different meaning to 
an acknowledgment that there is a right 
to have the accounts settled, and no qua- 
lification of the natural inference that, 
Whoever is the creditor shall be paid, 
when the condition is performed by the 
ascertainment of a balance in favour of 
the claimant. It is a case of the third 
proposition of Lord Justice Mellish, a 
conditional promise to pay and the con- 
dition performed”. 

It is crystal clear from what has been 
narrated above that Lord Justice Mellish 
had made the above observation while 
dealing with the question as to what 
kind of acknowledgment was sufficient to 
take the case out of the Statute of Limi- 
tations and their Lordships of the Privy 
Council also made the above observation 
only to stress that not only an uncondi- 
tional but even a conditional promise to 
pay the debt could extend the period of 
limitation. Their Lordships only meant 
to point out the utility of an uncondi- 
tional acknowledgment for saving the bar 
of limitation, and in that connection, it 
was observed that an unconditional ac- 
knowledgment always implies a promise 
to pay because that is the natural infer- 
ence if nothing is said to the contrary. It 
was also observed by their Lordships that 
if there is a conditional promise to pay 
and if on the condition being performed 
a debtor is found liable to pay to the cre- 
ditor, such an acknowledgment would ex- 
tend the period of limitation. 

In short, the observations of their Lord- 
ships were made only in connection with 
the question of limitation. There was no 
question before their Lordships whether 
in Indian Law a suit could be founded on 
an unconditional acknowledgment and, 
therefore, . there was no decision to that 
effect. It is significant that even after 
the said observations of their Lordships 
of the Privy Council, there continued to 
remain a sharp difference of opinion be- 
tween the learned Judges of different 
High Courts and. even amongst the learn- 
ed Judges of the same High Court as to 
whether a suit could be founded on an 
unconditional acknowledgment. 

12. In Abdul Rafiq v. Bhajan, AIR 
•1932 All. 199, Sulalman, Ag. C. J., as he 
then was, examined the observations of 
their Lordships of the Privy Council in 
Maniram Seth’s case, (1906) ILR 33 Cal 


01047 (PC) (supra) at great length and took 
pains to show that their Lordships could 
not have meant to lay down that every 
unconditional acknowledgment which im- 
plies promise to pay, should be made the 
basis of the suit. It does not appear from 
Heeralal’s case, AIR 1953 SC 225 (supra), 
If the views of Sulaiman, Ag. C. J., ex- 
pressed in this case, were brought to the 
notice of their Lordships of the Supreme 
Court. 

13. . In Balkrishna v. Debsingh, AIR 
•1934 All 76, two other learned Judges of 
the same High Court agreed with the 
views of Sulaiman, C. J. 

14. In Mt. Janaka v. Sheocharan, AIR 
1932 Oudh 49, Wazir Hasan, C. J. and Sri- 
vastava, J., also expressed the same opi- 
nion that, according to the Indian Law, 
acknowledgment does not operate as a 
new contract, but only keeps alive the 
original cause of action. 

15. In Ramprasad Jagbandhoo v. 
Anandi Brlndawan Rawat, AIR 1938 Nag 
180 also the observations of their Lord- 
ships made in Maniram Seth’s case, 
(1906) ILR 33 Cal 1047 (PC) (supra) were 
pointed out to the Court and yet Vivian 
Bose, J., (who later on adorned the 
Supreme Court as a Judge) held the view 
that "an acknowledgment under Section 
19 of the limitation Act cannot operate 
to save limitation unless it has been exe- 
cuted within time; 'also in such a case the 
suit must be founded on the original 
cause of action’,” (underlining (here in 
* ’) Is ours). 

16. In AIR 1953 SC 225 (supra), their 
Lordships of the Supreme Court, no 
doubt, referred to the observations of 
their Lordships of the Privy Council in 
(1906) ILR 33 Cal 1047 (PC) (supra), to 
point out what their Lordships of the 
Privy Council had observed in that case, 
but did not offer their own comments 
about it. Their Lordships also referred 
to earlier decisions of the Lahore High 
Court. Out of them, AIR 1929 Lah 263 
(supra"), was obviously a suit founded on 
"account stated”. The facts of the case 
AIR 1929 Lah 264 (supra), have not been 
stated in detail and, therefore, it cannot 
be said whether the suit in that case was 
based on an unconditional acknowledg- 
ment and no more. It is noteworthy that 
at the end of the paragraph 11 of their 
judgment, it was observed -by their Lord- 
ships as follows: 

"The acknowledgment which forms the 
basis of the suit was made in the ledger 
of the plaintiffs in which earlier mutual 
accounts had been entered and truly 
speaking, the suit was not based merely 
on this acknowledgment but was based 
on the mutual dealings and the accounts 
stated between them and was thus 
clearly maintainable.” 

It is obvious from the said observation 
that the suit in that case was based on 
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"account stated" and not on a mere un- 
conditional acknowledgment. 

17. Learned Counsel for the appellants 
has mainly stressed on what their Lord- 
ships further observed in paragraph 12 of 
their judgment as below; — 

"Mr. Bindra drew our attention to a 
decision of the Allahabad High Court in 
Ghulam Murtuzav.Mt Fasihunnlssa Bibi, 
AIR 1935 All 129 wherein it was 
held that even if an acknowledgment im- 
plies a promise to pay it cannot be made 
the basis of the suit and treated as giv- 
ing rise to a fresh cause of action. We 
have examined the decision and we are 
satisfied that it does not lay down good 
law.” 

It is undoubtedly true that their Lord- 
ships did not approve of all that was ob- 
served by the learned Judges of the 
Allahabad High Court In AIR 1935 All 
129. In that case. Sulaiman. C. J„ had 
observed as follows; — 


"But there is no doubt that a receipt 
containing an acknowledgment of a pre- 
vious debt may not be a mere acknow- 
ledgment, i. e., a bare admission of the 
existing liability, but it may contain 
words indicating an implied promise to 
pay the earlier debt *Whether it is a 
mere acknowledgment or it Is more than 
an acknowledgment and contains an Im- 
plied promise to pay will of course de- 
pend on the terms of the particular docu- 
ment But assuming that it amounts to 
b rOTQis e to pay, it does not 
follow that they can be made the basis 
of a suit and treated as giving rise to a 
fresh cause of action. If the debt had 
no * become barred by time then even an 
express promise to pay it is nothing more 
than a promise to do what a person is, 
under the law. bound to do. It cannot be 
teeated as a fresh contract or a novation 
old contract and is on no higher 
looting than mere acknowledgment*. On 
^ debt ^ become 
Jarred by time, then an implied promise 
be of no avail because 
25 (3), Contract Act. It 
cannot be treated as a promise, made In 
writing, to pa y a tim e-barred debt. When 
tnere is no express promise to pay but 
tlw intention Is Inferred only Indirectly. 
It cannot be treaty as a promise in wri£ 
S*. Pay the time-barred debt. The 
plain uH therefore would not be entitled 
to take advantage of such an Implied pro- 
mise to pay a time-barred debt. 


On the other hand, if there Is a fresh 
consideration proceeding from the pro- 
misee and the parties enter Into a new 
contract which replaces the previous con- 
tract and supersedes It, then it certainly 
becomes the basis of a new cause of ac- 
tion and a suit would lie upon It because 
the contract is binding on the parties, be- 
ing for consideration. But where there is 


no fresh consideration, proceeding from 
the promisee, the transaction cannot be 
treated as an agreement between two par- 
ties as it is only a one-sided promise to 
pay a debt which was due”, (underlining 
(here In * ') is ours). 

It would appear from the above passage 
that Sulaiman. C. J„ made a number of 
observations and it would be difficult to 
hold that their Lordships of the Supreme 
Court had disapproved all of them- For 
I n stance, it was observed by Sulaiman. 
C. J„ that if the debt had become barred 
by time, then an implied promise to pay 
would be of no avail because under Sec- 
tion 25 (3) of the Indian Contract Act, 
It cannot be treated as a promise made in 
writing to pay a time-baiTed debt It is 
well settled that if there Is a contract for 
paying time-barred debts under Sea 25 
(3) of the Contract Act the promise must 
be in writing and so there must be an 
express promise to pay. An Implied pro- 
prise to pay time-barred debts would not 
be covered by Section 25 (3) of the said 
Act 


It cannot be said that their Lordships 
of the Supreme Court were disa pproving 
this j expression of the view. .What their 
Lordships appeared to have disapproved 
vra P perhaps the observations which pre- 
ceded the remarks relating to Section 25 
(3) of the Contract Act Sulaiman. C. J-, 
had gone to the extent of saying that "il 
the debt had not become time-barred, 
then even an express promise to pay It 
is nothing more than a promise to do 
what a person is, under the law, bound to 
do. It c ann ot be treated as a fresh con- 
» or a do^tlon of the old contract 
and is on no higher footing than mere ac- 
knowledgment" He also observed that 
even if a document was more than an 
acknowledgment and contained a further 
implied promise to pay, it could not be 
mad e the basis of a suit This was an 
exueme view which did not appeal to us 
also because an express promise to pay a 
debt which was within limitation could 
not be placed on a worse footing than an 
exmess promise to pay the time-barred 
d fr ~, Similarly. If, over and above the 
easting debt there Is some fresh consi- 
deration from the side of the creditor and 
on account of that consideration, there Is 
Promise by the debtor to pay 
ir® vf ^ 83 ? new agreement form 

the basis of the suit, 

wHIe deciding ILR (1955) 5 
thought 12 * te^pra). it was 

Lordships of the 
Sup reme Co urt, had perhaps disapproved 
♦w when they observed 

decisl on In AIR 1935 All 129 
ky down good law. In 
detailed comments of their 
Ifgdshipa about this case, it is extremely 
*? “y which observations were 
considered to be laying down had law. At 


1969 Jeevraj v. Lalchand (FB) (Dave C. J.) [Prs. 17-20] Raj. 199 


any rate, their Lordships did not lay 
down firmly in positive terms that since 
an unconditional acknowledgment implies 
a promise to pay, it can, in every case, 
be made the basis of a suit. 

1 18. In Shapoor Freedom Mazda v. 
Lurga Prosad Cham aria, AIR 1961 SC 
1236, their Lordships of the Supreme 
Court, after referring to Section 19 of the 
Indian Limitation Act and explaining its 
provisions, proceeded to observe that "it 
is thus ■ dear that acknowledgment as 
prescribed by Section 19 'merely renews 
debt; it does not create a new right of 
action’” (underlining (here in ' ’) is 

ours). It is noteworthy that Section 19 
refers both to conditional and uncondi- 
tional acknowledgments and yet their 
Lordships observed that an acknowledg- 
ment merely renews debt. The use of the 
word "merely” is significant and shows 
that in their Lordships’ opinion the only 
utility of an acknowledgment was to 
renew the debt Their Lordships further 
observed in dear words that it did not 
create a new right of action. It is also 
noteworthy that their Lordships, while 
observing that an acknowledgment does 
not create a new right of action, did not 
add that this would not apply if the ac- 
knowledgment is unconditional. It is true 
that their Lordships made no reference 
in that case to the observations made in 
AIR 1953 SC 225 (supra), nor there was 
a pointed question before their Lordships 
to dedde whether an unconditional ac- 
knowledgment could be made the basis of 
the suit But, one cannot lose sight of 
the fact that one of the learned Judges 
deciding this case was the same who had 
considered Heeralal’s case, AIR 1953 SC 
225 in ILR (1955) 5 Raj 85=(AIR 1956 
Raj 12) (supra). 

19. I have referred to these observa- 
tions only to show that counsel for either 
parties have not been able to refer to us 
any case wherein their Lordships of the 
Supreme Court might have clearly and 
firmly laid down that every unconditional 
acknowledgment can be made the basis of 
a suit So long as their Lordships, of the 
Supreme Court do not take a different 
view, I see no reason to make a depar- 
ture from the view which this Court has 
consistently held so far and according to 
which an acknowledgment whether it is 
conditional or unconditional, cannot form 
the bads of a suit and it can only serve 
the purpose of extending the period of 
limitation. 

20. Moreover, in my humble view, if 
■would be a very dangerous proposition of 
law to lay down under the conditions pre- 
vailing in this country that an uncondi- 
tional acknowledgment should form the 
basis of the suit The capacity of the 
majority of persons carrying on money- 
lending business in our country is not 


imknown. The Legislature is bringing out 
laws to relieve the debtors of usurious 
loans and excessive interest. In the case 
of agriculturist under the Rajasthan Re- 
lief of Agricultural Indebtedness Act even 
the decrees of the courts are required to 
be reopened to find out the actual amount 
of principal and interest to provide relief 
to the poor debtors. Similar laws are 
in force in many other States. Even a 
decree obtained on an unconditional ac- 
knowledgment against the agriculturist 
would be of no avail to the creditor be- 
cause the court will have to see all the 
previous accounts. 

Thus, so far as agriculturists are con- 
cerned, even if it be held that a suit can 
be based on an unconditional acknowledg- 
ment, it would not serve the creditor’s 
purpose. Apart from agriculturists, there 
are a large number of poor people includ- 
ing labourers and if the view that a suit 
can be based on the unconditional ac- 
knowledgment, is held it would bring un- 
told misery to the poor debtors. I can- 
not do better than to reproduce here the 
following observations of Weston, C. J., 
in Shadiram v. Prabhu, AIR 1953 Punj 
28: — ■ 

"The whole difficulty in these matters 
has arisen from the importation into India 
considered to be required by observations 
of the Privy Council, particularly in 
Maniram v. Seth Rupchand, 33 IA 165, 
(PC) of the rules of English Law now con- 
sidered well established, namely that an 
unconditional acknowledgment by a debt- 
or contains an implied promise to pay 
and further furnishes to the creditor a 
fresh cause of action. These rules did not 
spring from any fundamental principle of 
law but were judge-made to avoid a 
rigid rule of limitation imposed by the 
Statute of James I. In India, a signed 
acknowledgment of liability made in writ- 
ing before the expiration, of the period 
of limitation is enough to. start a fresh 
period of limitation, and it is enough not 
only when the acknowledgment is un- 
conditional but even when the acknow- 
ledgment is coupled with a refusal to 
pay. When the debt has become barred 
by limitation there is Section 25 (3) of 
the Contract Act and there can be no 
doubt under the section itself that the 
written promise to pay falling within this 
furnishes a fresh cause of action. The 
doctrine that an acknowledgment without 
written promise made before the expiry 
of the period of limitation should furnish 
a fresh cause of action is for India quite 
unnecessary. In Maniram’s case, the 
question was only whether the particular 
document amounted to an acknowledg- 
ment for the purposes of Section 19 of the 
limitation Act and it is not easy to under- 
stand why reference to English principles 
was made. I have had some experience 
of the unfortunate results of the impor- 
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tation of the rule of fresh cause of action. 

In places where the ignorant and illite- 
rate debtor is not protected by legislation 
which not only enables but requires the 
Courts to go behind transactions and as- 
certain their true nature, the debtor hav- 
ing given successive acknowledgments of 
amounts rising in rapid progression has 
often found himself ruined by a suit 
based on the latest acknowledgment with- 
out the Court having inquired into the 
true nature of the transaction. The gene- 
ral law contained in the Usurious Loans 
Act is not always enough to afford pro- 
tection. Conditions in India are by no 
means the same as in England.” 

The above passage shows how distressed 
even an English Judge felt over the view 
which prevailed in Punjab about an un- 
conditional acknowledgment 

21. Even apart from considerations of 
justice and equity, I see a formidable 
legal difficulty in subscribing to the view 
that the suit can be based on an uncondi- 
tional acknowledgment. The language of 
Section 19 of the old Limitation Act and 
Section 18 of the new Indian Limitation 
Act shows that if a creditor brings a suit 
which is time-barred if computed from 
the date of the original cause of action 
and wants to avail of an acknowledgment 
in order to save limitation, that acknow- 
ledgment must have been obtained be- 
fore the date of expiry of the period of 
limitation. If the plaintiff brings the suit 
on the original cause of action and seeks 
to extend the period of limitation on the 
basis of conditional or unconditional ac- 
knowledgment, he will have to show that 
the acknowledgment was obtained by him 
before the period of limitation had ex- 
pired. In other words, the section itself 
envisages that the burden of proving that 
the acknowledgment was made within the 
I period of limitation is on the creditor. 

* Now, if it is held that a suit could be 
based on an unconditional acknowledg- 
ment, the creditor would be relieved of 
the necessity of proving that it was ob- 
tained within the period of limitation and 
the burden would shift to the debtor to 
show that it was time-barred. It would 
be an anomalous position that the person 
who brings the suit on the original cause 
of action will have to show even In the 
case of an unconditional acknowledgment 
that it was obtained within the period of 
limitation, while If he bases his suit 
on an unconditional acknowledgment 
be would be in a better position. The 
net result of .holding that a suit can be 
based on ai> unconditional acknowledg- 
ment would.' be that even if the acknow- 
ledgment hiss been obtained In respect of 
time-barred debts, the burden would lie 
on the debtor to prove that the debt 
which wsri acknowledged was time-barr- 
ed on the date of its execution. 
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It is well known that debtors generally 
belong to poorer classes and, in most 
cases, they are even illiterate. The ac- 
counts always remain with the creditors. 
If the creditor bases his suit on the ori- 
ginal cause of action and uses the ac- 
knowledgment, conditional or uncondi- 
tional, for purposes of saving limitation, 
he would not be deprived of justice for 
that reason alone. His only botheration 
may be to first disclose his original cause 
of action and then show how the acknow- 
ledgment had saved the debt from being 
time-barred. It was urged that a debtor 
on whom burden is cast may as well ask 
the creditor to produce his account books. 
In my opinion, this argument may not 
help the debtor because the creditor may 
say that his account books are lost or 
destroyed or he may put forward any 
other excuse. The provisions of Section 
25 (31 of the Contract Act would be ren- 
dered nugatory in many cases. On the 
contrary, the creditor stands nothing _ to 
lose if he bases his suit on the original 
cause of action and uses the acknowledg- 
ment, conditional or unconditional, for 
extending the period of limitation. 

22. A question may also arise as to 
which Article of the Indian Limitation 
Act would apply for computing the period 
of limitation in case the suit is based on 
an acknowledgment. In the Limitation 
Act of 1908, which will hereinafter be 
referred to as the old Act, there was no 
specific Article to indicate that a parti- 
cular period of limitation would apply In 
case the suit is founded on acknowledg- 
ment Similarly, in the limitation Act of 
1963, which will hereinafter be referred 
to as the new Act. no such specific Arti- 
cle has been provided. Article 1 of the 
new Act. which corresponds to Article 85 
of the old Act, provides that a suit for 
the balance due on mutual, open and cur- 
rent account, may be brought within three 
years from the close of the year in which 
the last item, admitted or proved. Is en- 
tered in the account 

Article 19 cf the new Act. which cor- 
responds to Article 57 of the old Act pro- 
vides three years’ limitation for a suit re- 
garding money payable for money lent 
and the period of limitation Is to be com- 
puted frorn the date when the loan Is 
made. Article 20 of the new Act which 
corresponds to Article 58 of the old Act 
contemplates suits similar to the one en- 
visaged in Article 59 when the lender has 
given a cheque for the money. In this 
case, three years’ period Is to be computed 
from the date when the cheque is paid. 

Article 21 of the new Act which cor- 
responds to Article 49 of the old Act 
contemplates a suit for money lent under 
an agreement that it shall be payable on 
demand. In this case, three years* period 
is to be computed from the date when 
the loan Is made. Article 22 of the new 
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Act, which corresponds to Article 60 of 
the old Act, contemplates a suit for money 
deposited under an agreement that it 
shall be payable on demand. In this case, 
three years’ period of limitation would 
begin to run from the date when the de- 
mand is made. Article 23 of the new Act, 
which corresponds to Article 61 of the old 
Act, envisages a suit for money payable 
to the plaintiff for the money paid for the 
defendant. Here, three years’ period of 
limitation would run from the date when 
the money was paid. Article 24 of the 
new Act, which corresponds to Article 62 
of the old Act, relates to a suit for money 
payable by the defendant to the plaintiff 
for money received by the defendant for 
the plaintiff’s use. Here, the period of 
limitation runs from the date when the 
money was received. Article 25, which 
corresponds to Article 63 of the old Act, 
relates to a suit for money payable for 
interest upon money due from the defen- 
dant to the plaintiff. In this case, three 
years’ period of limitation would run from 
the date when the interest becomes due. 

23. Article 26 of the new Act, which 
corresponds to Article 64 of the old Act, 
relates to a suit for money payable to the 
plaintiff for money found to be due from 
the defendant to the plaintiff on accounts 
stated between them. In this case, three 
years’ period of limitation begins to run 
from the date the accounts are stated in 
writing and signed by the defendant or 
his agent duly authorised. Similarly Arti- 
cle 28 of the new Act, which corres- 
ponds to Article 66 of the old Act, relates 
to a suit based on a single bond where a 
day is specified for the payment. In this' 
case, three years’ period of limitation 
would be computed from the day so spe- 
cified. 

24. It would not be proper to burden 
the judgment by reproducing the remain- 
ing Articles from 29 to 39. It would 
suffice to say that they contemplate suits 
based on bonds subject to conditions, 
suits founded on Bills of Exchange of 
different types and suits baSed on promis- 
sory notes containing different conditions, 
but there is no Article relating to a suit 
based on an acknowledgment. This again 
shows that an acknowledgment can only 
be used for purposes of extending the 
period of limitation of suits about which 
different Articles are provided but a suit 
based on mere acknowledgment, condi- 
tional or unconditional, is not contemplat- 
ed by the Indian limitation Act. 

An unconditional acknowledgment In 
respect of a certain amount of money may 
not show whether the creditor’s original 
claim was based on bond or promissory, 
note or bill of exchange or account stat- 
ed. Which Article would apply in such a 
case? Was it meant that a creditor bas- 
ing his suit on mere acknowledgment 
should be in a better position than a per- 


son who files his suit on the original cause 
of action within the period of limitation? 
• If it be urged that for a suit based on 
acknowledgment the new residuary Arti- 
cle 113 corresponding to old Article 120 
may be applied, it would again create 
anomalous position. If the suit is based 
on the original cause of action, the period 
from which the limitation is to run would 
differ from suits to suits covered by dif- 
ferent Articles, but if the suit is based 
on acknowledgment, all those distinctions 
would disappear. The old residuary Arti- 
cle 120 prescribed six years’ limitation 
whereas for a suit on a bond only three 
years’ limitation was prescribed. It was 
never the intention of the law that a lon- 
ger period of limitation would be avail- 
able to a suitor who bases his suit on ac- 
knowledgment as compared to a suitor 
who files it on the original cause of ac- 
tion. To my mind, therefore, an acknow- 
ledgment can only serve the purpose of 
extending the period of limitation in 
favour of a suitor but it cannot form the 
basis of a suit. 

25. In the present case, it is clear from 
Ex. >1 that the creditor first wrote out the 
balance, made the entry that the amount 
of Rs. 6022/- was to be obtained from the 
judgment-debtor and placed Ms signature 
therein. He further wrote that this 
balance was found according to the ac- 
count given above. In fact, there was no 
account given above the balance. The 
statement of the plaintiff Jeevraj recorded 
by the trial Court shows that no account 
was in fact taken on the date Ex. 1 was 
executed. He says that only interest was 
added but there is no mention about ad- 
dition of interest either in the said docu- 
ment. It is interesting to point out that 
although the plaintiff has claimed inte- 
rest, there is no stipulation to pay any 
interest in Ex. 1. It is thus dear how 
unwary debtors are persuaded to sign the 
entries wMch on the very face are not 
correct. In the present case, the defen- 
dant was a businessman and it may be 
urged that he should have taken care to 
understand the entry before signing it. 

But suppose in place of the defendants, 
there was another illiterate person whose 
thumb-mark was obtained on the said 
entry. Could this unconditional acknow- 
ledgment alone be suffident to give a de- 
cree against him? The legal position would 
not change whether the debtor is a lite- 
rate person or an illiterate person. What 
is meant to point out is that if uncondi- 
tional acknowledgments are allowed to be 
made the basis of the suit, then there 
would be great possibility of the credi- 
tors realising even time-barred debts from 
the debtors if the debtors happen to be 
poor and illiterate. They would not be 
able to prove that the acknowledgment 
was made beyond time in the absence of 
any document in their possession. 
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26. It was next argued that even 
though the observations ot their lord- 
ships of the Supreme Court in AIR 1953 
SC 225 (supra), were obiter, this Court 
Is bound to follow the view because even 
the obiter remarks of their Lordships are 
entitled to great respect Reference^ in 
this connection was also made to Article 
141 of the Constitution of India. It would 
suffice to say that if their Lordships of 
the Supreme Court had declared the law 
dearly, then It would have been certain- 
ly binding on all Courts within the terri- 
tory of India. Even the obiter observa- 
tions of their Lordships are entitled to 
great respect and we would have certain- 
ly followed them without any reservation 
in ILK (1955) 5 Raj 85= (AIR 1956 Raj 12) 
(supra). The judgment in that case was 
prepared by the then Chief Justice of this 
Court who later adorned the Bench of the 
Supreme Court as a Judge and Chief Jus- 
tice. There was not the slightest idea of 
not following the dictum of their Lord- 
ships of the Supreme Court because of 
their being obiter. It was after long con- 
sideration that we dedded ILR (1955) 5 
Raj 85= (AIR 1956 Raj 12) and I still hold 
that the observations of their Lordships 
of the Supreme Court in AIR 1953 SC 
225 (supra), do not necessarily overrule 
the view of the Full Bench of this Court 
in ILR (1951) 1 Raj 297= (AIR 1952 Raj 
7 FB) (supra). 

27. Learned Counsel for the appellants 
has referred to Brij Behari Prasad v. Bir 
Bahadur Ral, AIR 1968 Pat 203 in which 
the learned Judges of the Patna High 
Court have not agreed with this Court’s 
observations in ILR (1955) 5 Raj 85= (AIR 
1956 Raj 12). With great respect. 1 still 
differ with the view they have taken. It 
appears that their attention was not in- 
vited to the later observations of their 
Lordships of the Supreme Court in AIR 
1961 SC 1236 (supra), because there is no 
reference to them in their judgment. It can- 
not be said what their Lordships’ opinion 
would have been if the said case would 
have been pointed out to them. 

28. It was also urged that Ex. I 
amounts to an agreement and, therefore, 
a suit could be based thereon. It was 
pointed out that both the debtor and 
creditor appeared to have met on the day 
the document was executed and since the 
acknowledgment was bilateral it can be 
used as an agreement To my mind, this 
argument Is also without any force. An 
acknowledgment would remain an ac- 
knowledgment whether R is unilateral or 
bilateral. A unilateral acknowledgment 
would. In meet cases, be more reliable 
and convincing, because if the debtor 
makes a conditional or unconditional ac- 
knowledgment in the absence of a credi- 
tor, it cannot be urged by him as in the 
case of a bilateral agreement that it was 


obtained by any kind of fraud, coercion, 
threat, inducement ot promise. 

A perusal of the document Ex I would 
show that there was no fresh considera- 
tion coining from the side of the creditor 
and therefore essentially it is nothing but 
an acknowledgment pure and simple. The 
learned Appellate Judge was, in my opi- 
nion, correct in holding that a suit could 
not be based on such an acknowledgment 
An unconditional acknowledgment may 
amount to an agreement if there Is kQ 
express promise to pay or if there Is 
some new consideration proceeding from 
the creditor’s side and in view of that 
consideration, the debtor makes an im- 
plied promise to pay the debt 

In the present case, there Is no Implied 
promise to pay over and above the ac- 
knowledgment The first Appellate Court 
was therefore not wrong in holding that 
the suit could not be based thereon. The 
learned Appellate Judge was, however, 
not fair with the appellants in not per- 
mitting them to amend the plaint when a 
specific request was made before him. The 
only reason given by him was that the 
suit was brought two years after this 
Court decided Ramdayal’s case. ILR 
(1955) 5 Raj 85= (AIR 1956 Raj 12) 
(supra). He ha3 not pointed out If that 
case was in the know of the appellants or 
their Counsel The conduct of the ap- 
pellants in this case was also not free 
from blame. They also did not come out 
honestly to disclose the circumstances In 
which the document Ex 1 was executed. 
It Is well known that in districts, proT*-r 
legal help Is not always available. The 
defendant could be compensated with 
costs for the trouble to which be was put. 
In my opinion. In a case like the present 
one, where a suit is filed by a plaintiff on 
the basis of an unconditional acknowledg- 
ment if he wants to amend the suit so as 
to base it on the original cause of action, 
the Court should not be harsh with him. 
After all this Is a matter of procedure 
which is to serve as a hand-maid of jus-J 
tice. 

29. I would, therefore, allow the ap- 
peal and set aside the Judgment and de- 
cree of the learned District Judge, but 
remand the case to the trial Court with 
permission to allow the plaintiffs to amend 
their suit so 83 to base it on the original 
cause of action and then try the case 
afresh. 

30. BHANDARI, J.:— Two points 
arise for decision In this appeal The 
first is whether on the proper construc- 
tion of the language of Ex 1, it should 
be held that it contains an expres3 pro- 
mise to pay by the defendants 2 to 4 and 
the second is whether Ex 1 could be 
made the basis of the suit. 

31. I take the first contention first. 
The Khata Ex 1 mentions at the outset 
that the creditors bad to take Rs. 6022/- 
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;.tm the basis of the previous khata. This 
-entry is signed by one of the plaintiffs 
ITeevraj. It is further mentioned that this 
'balance had been struck in the presence 
Of Kunanmal Lai chan d. Then the entry 
is signed by the defendants Nos. 2 to 4, 
defendant No. 2 mentio nin g with his sig- 
nature that Rs. 6022/- are to be naid. The 
argument addressed on behalf of the 
plaintiffs appellants is that in Ex. 1 there 
is not merely admission that Rs. 602 27- 
are due but it further contains that this 
amount is to be paid "Dena Chhe” that is, 
“Dena Hai” and that these words must be 
construed as a promise on the part of the 
defendants to pay the aforesaid amount 

It is contended that when a debtor 
states in an acknowledgment that a parti- 
cular amount is to be paid, it must be 
construed as containing an express pro- 
mise that that particular amount shall be 
paid and that such a case must be dis- 
tinguished from a case in which it is only 
mentioned that a particular amount is 
due. 

32. After careful consideration of the 
matter, I am of the view that no such dis- 
tinction can be drawn. In both the cases, 
there is a mere admission of liability to 
pay. When a debtor says that a particu- 
lar amount is to be paid, it cannot be 
held that he has said in so many words 
that he shall pay it. As I shall point out 
presently, in such a case there is 'an im- 
plied promise to pay. But it cannot be 
held that there is an express promise to 
pay. The case in which there is a mention 
that particular amount is to be paid stands 
on the same footing as the case when 
there is mere mention that a particular 
amount is due. This disposes of the first 
contention. 

33. The second contention deserves 
serious consideration. I regret I am un- 
able to agree with the view of my Lord 
the Chief Justice on this point. 

34. When the suit was filed, the Indian 
limitation Act, 1908, was in force and 
reference to sections and articles in this 
[judgment is to the provisions contained in 
that Act. Section 19 of that Act was as 
[follows: — 

“19. Effect of acknowledgment In writ- 
ing. 

(1) Where, before the expiration of the 
period prescribed for a suit or application 
£n respect of any property or right, an 
acknowledgment of liability in respect of 
such property or right has been made in 
writing signed by the party against whom 
such property or right is claimed, or by 
some person through whom he derives 
title or liability, a fresh period of limi- 
tation shall he computed from the time 
when the acknowledgment was so signed. 

(2) Where the writing containing the 
acknowledgment is undated, oral evidence 
may be given of the time when it was 
signedj but subject to the provisions of 


the Indian Evidence Act, 1872, oral evi- 
dence of its contents shall not be receiv- 
ed. 

Explanation L For the purposes of this 
section an acknowledgment may be suffi- 
cient though it omits to specify the exact 
nature of the property or right; or avers 
that the time for payment, delivery, per- 
formance or enjoyment has not yet come, 
or is accompanied by a refusal to pay 
deliver, perform or permit to enjoy, or 
is coupled with a claim to a set-off, or is 
addressed to a person other than the per- 
son entitled to the property or right. 


Now an acknowledgment will be effec- 
tive under Section 19 even if it does not 
contain a promise to pay whether express 
or implied. It will be effective even when 
it is accompanied by a refusal to pay or 
even when it is coupled with a claim to 
a set-off. It may be addressed to a per- 
son other than a person entitled to the 
property or right. An acknowledgment 
under Section 19 does not create any con- 
tract. It merely extends the period of 
limitation for a suit or application in 
respect of any property or right so ac- 
knowledged. It is for this reason that 
Lt is said that an acknowledgment cannot 
form the basis of the suit because the suit 
must disclose the facts constituting the 
basis of the claim of the plaintiff. It may, 
however, be mentioned that there is a spe- 
cific provision in Art. 64 which provides 
for three years’ limitation from the date 
when the accounts are stated between the 
parties. Such a suit is called a "suit based 
on accounts stated". As explained by 
their Lordships of the Privy Council in 
Siqueira v. Noronha, AIR 1934 PC 144 
and AIR 1934 PC 147, the essence of an 
account stated is that there are cross- 
items of account and that the parties 
mutually agree the several amounts of 
each and by treating the items so agreed 
on the one side as discharging the items 
on the other side pro tanto, go on to agree 
that the balance only is payable. As 
pointed out in Bishun Chand’s case, AIR 
1934 PC 147 (supra): 

"Such a transaction is in truth bilate- 
ral, and creates a new debt and a new 

cause of action there is mutual 

consideration to support the promises on 
either side and to constitute the new 
cause of action.” 

This is technically the real account 
stated to which Article 64 is applicable 
and the law has treated such an account 
stated as bilateral agreement arrived at 
between the parties by which the person 
who signs the entry showing the balance 
due must be deemed to have promised to 
pay the balance due to the other party. 
Such account stated is to be distinguish- 
ed from an account stated in which there 
is merely an acknowledgment of the 
balance without the statement of account 
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The trial Court when it held that Ex. 1 
amounted to account stated, did not take 
the correct view. 

33. Now. let us examine the circum- 
stances under which a mere acknowledg- 
ment can form the basis of the suit 
Obviously such a document in order to 
form the basis of the suit must be an 
agreement under which the defendant 
has to pay a particular sum of money to 
the plaintiff. An acknowledgment under 
Section 19 may be a unilateral transac- 
tion. It may be an act on the part of the 
defendant to which the plaintiff had not 
signified his assent. Such a unilateral act 
may be good acknowledgment if condi- 
tions of Section 19 are satisfied. For 
example, the debtor may send a letter to 
the creditor acknowledging his liability 
or the debtor may make a statement in 
a Court acknowledging that he is liable 
to pay a certain amount or that he may 
make a mention in any other document 
that he is liable to pay a certain amount 
to the creditors. 

All these acts are of the result of unl- 

I lateral acts of the defendant but they 
become an acknowledgment if the condi- 
tions under Section 19 are satisfied. These 
acts do not amount to an agreement and 
on the basis of such a document no suit 
can be filed. But a document may be 
(bilateral in nature under which the de- 
fendant acknowledges his liability to pay 
a certain amount to the creditor. If such 
a document contains an express promise 
to pay, there will be little room for the 
contention that it cannot form the basis of 
‘the suit. We have, however, to examine 
a case in which there is no express pro- 
mise to pay but there is an unconditional 
acknowledgment that a particular amount 
is due. There are two views possible to 
take in such a case. The one Is that mere 
admission of liability does not contain 
even an implied promise to pay, and, 
therefore, it cannot be any agreement 
under the provisions of the Indian Con- 
tract Act The other view is that It 
imports an implied promise to pay, and, 
therefore, it is as good an agreement 
under the Indian Contract Act as any 
other agreement and If such an agree- 
ment is enforceable at law under the 
provisions of the Contract Act a suit can 
be founded on it 

3G._ The controversy 'on this point took 
a serious turn after their Lordships of the 
Privy Council made' the following obser- 
vations in (1906) ILIt 33 Cal 1047 (PC): 

"An unconditional acknowledgment has 
always been held to imply a promise to 
pay. because that is the natural infer- 
ence, if nothing is said to the contrary. 
It is what every honest man would mean 
to do.” j 

These observations were no doubt made 
In a case in which the respondent Roop- 


ehand who was the defendant in that 
case had filed a written reply setting out 
that "for the last five years he had open 
and current accounts with the deceased." 
The question before their lordships to 
decide was whether it was a sufficient ac- 
knowledgment under Section 19 of the 
limitation Act. Their Lordships held tha' 
it was a case of a conditional promise tc 
Pay in which condition had been per- 
formed and it was a good acknowledg- 
ment under Section 19 of the Limitatior 
Act. 

The observation that an unconditiona. 
acknowledgment always implied a pro- 
mise to pay was, therefore, clearly obiter 
dicta, and the question before the High 
Courts in India was what weight should 
be attached to this observation. In Eome 
cases it was pointed out that this obser- 
vation was based on the English law 
and their Lordships of the Privy Council 
never meant that the principle of English 
law should be applied in India spe cial ly in 
View of the Indian provirions contained in 
Section 19 of the Indian Limitation Acb 
Section 25 of the Indian Contract Act and 
Article I, Schedule I of the Indian Stamp 
Act, while the other High Courts have 
held that this observation has to be given 
effect to and there was nothing in the 
India n Law which made it necessary to 
take a different view. 

37. Before I deal with this matter, I 
may refer to the origin of the doctrine 
that an unconditional acknowledgment 
implies a promise to pay in England. In. 
this connection I may refer to Chitty on 
Contracts Vol. I paragraph 1498 which 
runs as follows: 

"Origin of the doctrine. The Jacobean 
statute of 1623 contained no provision 
that an acknowledgment of a debt or part 
payment thereof should extend the period 
of limi tation. At least as early as 1699, 
however, the Judges held that If the de- 
fendant made a fresh promise to pay the 
debt, time began to run anew from the 
date of the promise. From this it follow- 
ed that an acknowledgment or part pay- 
ment had the same effect if, but only If. 
a fresh promise to pay could thereby be 
inferred. This Judicial process was des- 
cribed by Lord Sumner as "the task of 
decorously disregarding an Act of Par- 
liament The judge-made doctrine was 
recojmised by two statutes, one of which 
requir ed t hat the acknowledgment should 
be in writing and signed by the person 
chargeable, while the other made the sig- 
nature of his duly authorised agent suffi- 
cient For specialty debt the Civil Pro- 
cedure Act 1833, abolished the require- 
ment (productive of so much litigation! 
that there must be an implied promise 
to pay: but this requirement continued 
to exist for simple contract debts until 
1940. These statutes have all been re- 
pealed by the Limitation Act, 1939.” 
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. I may furtKer refer to the observations 
of .Viscount Cave in Spencer v. Hem- 
merde, (1922) 2 AC 507: 

"My Lords, the law relating to matters 
of this kind is not in doubt. The statute 

(21, Jac. 1, c. 16, s.3) enacted that 

all actions of debt grounded upon any 
lending or contract without specialty ... 

...... shall be commenced and sued 

within six years next after the cause of 

such actions and not after, and 

made no reference to any acknowledg- 
ment; but it was held in a series of cases 
that a promise by the debtor to pay the 
debt, if given within six years before 
action brought, was sufficient to create a 
new contract and so to take the case out 
of the operation of the statute, the exist- 
ing debt being a sufficient consideration 
to support the promise. It was also held 
that a simple acknowledgment of the 
debt, without any express promise, was 
sufficient for the purpose, an acknowledg- 
ment implying a promise to pay. Some 
of the earlier cases went so far as to 
decide that an acknowledgment was suf- 
ficient, though coupled with a promise to 
pay at some future time which had not 
arrived or upon some condition that had 
not been performed, or even with an ab- 
solute refusal to pay; but this was set 
right by the decision of the Court of 
King’s Bench in Tanner v. Smart, ( (1827) 
6 B. & C. 603,609) where Lord Tenterden 
in giving the judgment of the Court, said: 
’Upon a general acknowledgment, where 
nothing is said to prevent it, a general 
promise to pay may, and ought to be im- 
plied; but where the party guards his 
acknowledgment, and accompanies it with 
an express declaration to prevent any 
such implication, why shall not the rule 
'expressum facit cessare taciturn’ apply?” 

"No doubt the doctrine so established 
was originally judge-made law; but It has 
stood unchallenged for nearly a century, 
and indeed it has received statutory, re- 
cognition.” 


"Since the case of Tanner v. . Smart the 
law as there laid down has been uniform- 
ly accepted, and it must be held to be 
settled law (1) that a written promise to 
pay a debt given within six years before 
action is sufficient to take the case out 
of the operation of the statute of James 
I; (2) that such a promise is implied in 
a simple acknowledgment of the debt; but 
(3) that where an acknowledgment is 
coupled with other expressions, such as a 
promise to pay at a future time or on a 
condition or an absolute refusal to pay, 
it is for the Court to say whether those 
other expressions are sufficient to qualify 
or negative the implied promise to pay.” 

It has been urged before us that the 
doctrine that an acknowledgment implies 
a promise to pay is peculiar to English 
law and should not be imported in India, 


I need not refer to the other aspects of 
this doctrine; but so far as the proposition 
that _ an unconditional acknowledgment 
implies a promise to pay is concerned, 
there is nothing peculiar in it as their 
Lordships of the Privy Council observed 
in Mani Ram’s case, (1906) ILR 33 Cal 
•1047 (PC) (supra), that "this is what 
every honest man would mean to do” 
when he makes an unconditional acknow- 
ledgment. Their Lordships of the Privy 
Council again reiterated the same propo- 
sition in AIR 1934 PC 144 when they 
tried to distinguish real account stated 
from a mere acknowledgment and they, 
observed as follows: 

"Their Lordships think that what has 
been forgotten is that there are two forms 
of account stated. An account stated may 
only take the form of a mere acknow- 
ledgment of a debt, and in those circum- 
stances, though it is quite true it amounts 
to a promise and the existence of a debt 
may be inferred, that can be rebutted, 
and it may very well turn out that there 
is no real debt at all, and in those cir- 
cumstances there would be no considera- 
tion and no binding promise.” 

In the aforesaid observations, it has been 
laid down that a mere acknowledgment 
amounts to a promise. This means that 
there is implied promise to pay even in 
a mere acknowledgment. Of course such 
acknowledgment must be unconditional. 

38. Then again in Surendra Prasad v. 
Gajadhar Prasad, AIR 1940 FC 10, their 
Lordships of the Federal Court, while 
construing the word ’bond’ in Bihar 
Money-lenders (Regulation of Transac- 
tions) Act (7 of 1939) observed as fol- 
lows: — 

"If the promise to pay is to be inferred 
by implication, then the document may 
amount to acknowledgment of liability or 
adjustment, or even account stated 


Thus the view that an unconditional ac- 
knowledgment implies a promise to pay 
cannot be considered to be peculiar to 
England. If the presumption that a 
debtor intends to pay what he acknow- 
ledges unconditionally can be drawn in 
England, there is much more ground for 
drawing such a presumption in India for 
the reason that an Indian not only con- 
siders payment of debt a part of his legal 
duty but also of his religious obligation. 

39. Having said so, I proceed to refer 
to some of the decisions of the Indian 
High Courts in which this controversy has 
been referred. It is not my purpose to 
review all the cases on the subject be- 
cause the point under consideration is to 
determine the effect of the observations of 
their Lordships of the Supreme Court in 
Hiralal’s case, AIR 1953 SC 225 (supra), 

40-4L I may, however, refer to AIR 1932 
All 199 in which all the contentions that 
arise in such a case have been summed 
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up. In that case, Niamatullah, J., took 
the view that an unconditional acknow- 
ledgment implied a promise to pay and 
could be made the basis of the suit. 
Sulaiman, Ag. C. J., expressed^ the cont- 
rary view. Niama t ullah , J.. relied on the 
observations in (1906) ILR 33 Cal 1047 
(PC) (supra) and then proceeded, to 
observe as follows: 

"This rule is based on a principle of 
universal application and common-sense, 
and is not peculiar to any particular sys- 
tem of law. Where two persons e x amine 
their mutual dealings and one of them 
formally acknowledges his indebtedness 
to the other to a certain extent in a 
document which complies with all the 
formalities of the law for example, the 
Stamp Act, no other explanation than 
that he promised to pay the amount Is 
conceivable. If in making the acknow- 
ledgment he has included time barred 
debts which he might have well repudiat- 
ed it may still be open to him to plead 
failure of consideration to that extent 
The creditor places himself in a disadvan- 
tageous position in this respect by omit- 
ting to take a bond containing an express 
promise to pay which alone can success- 
fully meet the plea of want of considera- 
tion.” 

Sulaiman, Ag. C. J., after noticing Sec- 
tion 19 of the Indian Limitation Act, ob- 
served that mere acknowledgment Is 
not sufficient under Section 19 unless it 
is shown that it has been made before the 
expiration of the prescribed period and 
further observed as follows: 

'It follows that it is not sufficient for 
the plaintiff to merely prove the ac- 
knowledgment of liability to pay a money 
debt and throw the burden of showing 
that the acknowledgment was made be- 
yond time on the debtor by Invoking the 
aid of a general principle of common law 
that an acknowledgment necessarily im- 
plies a promise to pay IL The aid of any 
such principle cannot be sought to over- 
ride the express provisions of the statute 
of limitation and be made the excuse for 
casting the onus of proof on the defen- 
dant If such an Indirect evasion of the 
law were permitted it would have the 
effect of nullifying the express provisions 
of Section 19 so far at any rate as ac- 
knowledgments of money debts are con- 
cerned.” 

Another difficulty that was pointed out 
was that under Section 25 of the Contract 
Act the mere implied promise to pay in- 
volved in a mere acknowledgment would 
not be sufficient under Section 25 of 
the Contract Act and to avoid such a 
result recourse must be had to reading 
Section 25 as if the word "express” were 
Interpolated before the word "promise" 
so as to exclude implied promise. 

42. In AIR 1935 All 129, S ulaiman , 
c. J„ adhered to the view expressed by 
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him earlier and further pointed out that' 
If a receipt containing acknowledgment 
indicated an implied promise to pay an! 
earlier debt it would not form the basis! 
of the suit and observed as follows:— ' 
"But assuming that it amounts to an- 
Implied promise to pay, it does not follow . 
that they can be made the basis of a suit 
and treated as giving rise to a fresh cause 
of action. If the debt had not become 
barred by time then even an express 
promise to pay it is nothing more than a 
promise to do what a person Is, under the 
law, bound to do. It cannot be treated as 
a fresh contract or a novation of the old 
contract and is on no higher footing than 
mere acknowledgment On the other 


hand, if the debt had become barred by 
time, then an implied promise to pay it 
would be of no avail because under Sec- 
tion 25 (3), Contract Act It cannot bo 
treated as a promise, made in writing, to 
pay a time-barred debt When there Is 
no express promise to pay but the inten- 
tion is inferred only indirectly it cannot 
be treated as a promise in writing to pay 
the time barred debt The plaintiff, there- 
fore. would not be entitled to take advan- 
tage of such an Implied promise to pay 
a time-barred debt” 

I may also refer to the state of law 
which prevailed In the Lahore High 
Court In Ganpat v. Daulat Ram, 68 Pun 
Re 1904, It was held that a transaction 
between two parties which results in the 
striking of a balance may, according to 
the particular facts and the nature of 
the entry, amount to one or other of two 
things. If it amounted merely to an ac- 
knowledgment of an existing debt duo 
from one of the parties to the other, it 
was an acknowledgment and could not 
furnish a cause of action. If the striking 
of a balance may mean something more 
than a mere admission of a liability in 
respect of an existing debt, that is if it 
amounted to a fresh contract for the old 
contract, it would be made the basis of 
suit on that document 
43. The principle enunciated In 68 Pun 
Re 1904 (supra), was accepted by a 
Division Bench of the Lahore High Court 
in Pala Mai v. Tula Ram, 119 Pun R e 
1908. But in AIR 1929 Lab 264, ShadJ 
Lai, C. J. and Skemp, J, took the view 
that an unconditional acknowledgment 
Implied a promise to pay and could sup- 
port a suit They relied on the Privy 
Council case In (1906) ILR 33 Cal 1047 
(PO (supra) and pointed out that the 
decision in Pala Mai’s case, 119 Pun Re 
1908 (supra), could not be held as good 
law after the decision In Maniram’s case, 
(1906) ‘ILR 33 Cal 1047 (PC). Their Lord- 
ships also referred to a derision of the 
Bombay High Court In Chun! Lai Rattan 
Chandra Gujarathi v. T jiTmun Govind 
Dube, AIR 1922 Bom 183 In which the 
same view was taken . 
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44. The Full Bench of this Court in 
Hasti Mai’s case, TLR (19511. 1 Raj 297= 
{AIR 1952 Raj 7 FB) (supra), has taken 
the view that a suit could not be founded 
on a mere acknowledgment as a mere ac- 
knowledgment of debt does not operate as 
a new contract and cannot be made a 
basis of the suit. For this the Full Bench 
relied on 1950 Raj LW 284={AIR 1951 
Raj 74) and accepted the view of law, 
taken in that case. 

45. Now, I proceed to consider the 
decision of their Lordships of the Supreme 
Court in AIR 1953 SC 225 (supra). The 
suit in that case was based on the follow- 
ing entry in the plain tiffs books which 
was signed by the defendant in that case; 

"Rs. 34000/- balance due to be received 
upto Bhadon Sudi 11 Smt. 2006 made by 
check and understanding of accounts 
with HIralal’s books.” 

This was a case on the basis of account 
stated falling under Article 64 of the 
Indian Limi tation Act It was contended 
before the Supreme Court that the suit 
could not be maintained merely on the 
basis of acknowledgment of liability. 
Their Lordships proceeded to observe as 
follows; 

"Mr. Bindra next urged that the plain- 
tiffs’ suit should have been dismissed be- 
cause it could not be maintained merely 
on the basis of an acknowledgment oi 
liability, that such an acknowledgment 
could only save limitation but 
could not furnish a cause of action on 
which a suit could be maintained. The 
judicial Commissioner took the view that 
an unqualified acknowledgment like the 
one in the suit, and the statement of the 
account under which the entry had been 
made, were sufficient to furnish a cause 
of action to the plaintiffs for maintaining 
the present suit We are satisfied that 
no exception can be taken to this conclu- 
sion. It was held by the Privy Council 
in Maniram v. Seth Rupchand, 33 Ind App 
165 (PC) that an unconditional acknow- 
ledgment implies a promise to pay be- 
cause that is the natural inference if 
nothing is said to the contrary. It is 
what every honest man would mean to 
do. In Fateh Mahomed v. Ganga Singh, 
AIR 1929 Lah 264 the same view was 
taken. It was held that a suit on the 
basis of a balance was competent. In 
Kahanchand Dularam V. Dayaram Arnrit- 
lah AIR 1929 Lah 263, the same view was 
expressed and it was observed that the 
three expressions 'balance due’, 'account 
adjusted’ and 'balance struck’ must mean 
that the parties had been through the 
account The defendant them accepted 
the statement of account contained hi the 
p laintiff ’s account book, and made it his 
own by si gning it and It thus amounted 
to an "account stated between them” In 
the language of Article 64, limitation 
Act, The same happened in the present 


case. The acknowledgment which forms 
the basis of the suit was made in the 
ledger of the plaintiffs in which earlier 
mutual accounts had been entered and 
trully spe ak i n g, the suit was not based 
merely on this acknowledgment but was 
based on the mutual dealings and the 
accounts stated between them and was 
thus clearly maintainable. 

Mr. Bindra drew our attention to a 
decision of the Allahabad High Court in 
Ghulam Murtuza v. Mt. Fasihunnissa 
Bibi, AIR 1935 All 129 wherein it was 
held that even if an acknowledgment im- 
plies a promise to pay it cannot be made 
the basis of suit and treated as giving 
rise to a fresh cause of action. We have 
e xamin ed the decision and we are satis- 
fied that it does not lay down good law.” 

46. The question before us is how far 
the aforesaid observations of their Lord- 
ships of the Supreme Court overruled the 
view taken by the Full Bench of this 
Court in Hastimal’s case, ILP. (1951) 1 
Raj 297= (AIR 1952 Raj 7 FB) (supra). 
On behalf of the plaintiff-appellants it is 
contended that the decision of their Lord- 
ships of the Supreme Court approved the 
observations made by their Lordships of 
the Privy Council in Maniram’s case, 
(1906) ILR 33 Cal 1047 (PC) (supra), that 
an unconditional acknowledgment im- 
plied a promise to pay and further ap- 
proved the decision of the Lahore High 
Court in AIR 1929 Lah 264 (supra). It 
was further pointed out by the Supreme 
Court that the observations of Sulaiman 
C. JT. in AIR 1935 All 129 (supra) that 
even if an acknowledgment implied a pro- 
mise to pay it could not be made the 
basis of tile suit did not lay down a good 
law. 

On behalf of the defendants-respon- 
dents it is however contended that 
the case before the Supreme Court was 
on accounts stated falling under Art. 64 
of the Limitation Act and in that case the 
point whether a mere conditional acknow- 
ledgment could form the basis of the 
suit or not was not fully considered, nor 
did it arise for consideration. Then it is 
pointed out that the aforesaid observa- 
tions of their Lordships of the Supreme 
Court do not contain a definite approval 
of the observations in Maniram’s case 
(1906) ILR 33 Cal 1047 (PC) (supra) that 
an unconditional acknowledgment implied 
a promise to pay.- Fateh Mohammed’s 
case AIR 1929 Lah 264 of the Lahore 
High Court was also not definitely 
approved. It was also contended that 
the view taken by the Allahabad High 
Court in Gulam Murtuza’s case AIR 1935 
AIL 129 (supra) was overruled only to 
the extent that a receipt which contained 
a mere acknowledgment could not be 
made the basis of the suit. 

Learned Counsel for the defendants- 
respondents has strongly relied on the 
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Division Bench judgment of this Court 
in Ram Dayal’s case TLB (1955) 5 Raj 
85=(AIR 1956 Raj 12) (supra) and has 
urged that the view taken in that case 
Is correct That was again a case of 
accounts stated and it was held that the 
case fell under Article 64 of the Limita- 
tion Act The question whether Hiralal’s 
case AIR 1953 SC 225 (supra) has over- 
ruled the Full Bench decision in Hasti- 
mal’s case ILR (1951) 1 Raj 297— (AIR 
1952 Raj 7 (FB) ) (supra) was also examin- 
ed and it was pointed out that the case 
before the Supreme Court was not on 
the basis of mere acknowledgment and 
that the disapproval of the decision in 
Gulam Murtuza's case, AIR 1935 All 129 
was only of the observations that a 
receipt which contained a mere acknow- 
ledgment could not be made the basis of 
the suit. It was also pointed out that of 
the two Lahore cases referred to by the 
Supreme Court, 68 Pun Re 1904 (supra) 
was of accounts stated and the facts of 
the other case were not mentioned In 
detail and it could not be said that the 
suit in that case was based only on an 
acknowledgment 

47. At the outset. I may point out 
that the observations of their Lordships 
of the Supreme Court, as far as they are 
material for the purposes of the appeal, 
were obiter dicta inasmuch as their Lord- 
ships were deciding a case which fell 
under Article 64 of the Indian Limitation 
Act and were not dealing with the ques- 
tion whether a mere acknowledgment 
could form the basis of the suit But 
even the obiter dicta of the Supreme 
Court is entitled to the highest respect. 

Their Lordships of the Supreme Court 
In L T. Commr. v. Vazir Sultan & Sons, 

AIR 1959 SC 814 observed that: 

"It is no doubt true that this Court was 
not concerned with any agency agree- 
ment in the last mea.tioo.ed case ( (1£2T) 

12 Tax Cas 927) and the observations made 
by this Court there were by way of 
obiter dicta. The obiter dicta of this 
Court, however, are entitled to consider- 
able weight and we on our part fully 
endorse the same." 

Before coming into force of the Con- 
stitution, the view taken in some cases 
was that the courts in India must not 
depart from the long consistent course 
of decisions simply on the basis of a 
dictum or a supposed dictum of their 
Lordships of the Privy Council on a 
matter on which it was not directly neces- 
sary for their Lordships to decide In the 
case. Reference in this connection may 
be made to Anand Prakash v. Narain Das 
AIR 1931 All 162 (FB), but in other cases 
the dew taken was that the decision of 
/their Lordships of the Privy Council 
t though it was obiter dicta was entitled to 
/ the highest respect from all the Indian 
/ Courts, and must be followed by the 
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High Courts, Reference Sn this connec- 
tion may be made to In re Benaras Bank 
Ltd., AIR 1940 All 544, State of Bombay 
v. Chhaganlal, AIR 1955 Bom 1 (FB) 
and In re Tushar Kanti Ghosh, AIR 1935 
Cal 419. 

48. After the coming into force of the 
Constitution, the position is that the law 
declared by the Supreme Court is bind- 
ing on all courts within the territory of 
India. This is what Article 141 has, laid 
down. The principle of law en un ciated 
by the Supreme Court, even by way of 
obiter dicta must be taken to be the law 
declared by the Supreme Court even if 
the pronouncement of such principle was 
not necessary for the decision of the case. 
What is to be determined is whether the 
Supreme Court intended to lay down any 
principle of law. If any principle of law 
has been laid down after consideration 
by the Supreme Court, it. amounts to 
declaration of law for the purpose _ of 
Article 141 even though such principle 
has been laid down by way of obiter 
dicta. In this connection we may refer 
to Bimla Devi v. Chaturvedi AIR 1953 
All 613 a Division Bench of the Allaha- 
bad High Court in which it is observed as 
follows: 

“Article 141 mentions that "the Jaw 
declared by the Supreme Court shall be 
binding on all Courts within the territory 
of India”. Where the Supreme Court 
deliberately with the Intention of settling 
the law pronounces upon a question, the 
pronouncement is the law declared by 
the Supreme Court within the meaning 
of Article 141 and is binding on all courts 
in India. 

It is true that where a point has not 
been argued and certain general obser- 
vations have been made which may seem 
to cover points not argued before the 
Court, they may not be considered, to be 
binding, and in such cases the bvndmg 
nature of the observation of the Court 
may be limited to the points specifically 
raised and decided by the Court It 13 
also true that pronouncements made on 
concessions of counsel, where a point is 
not argued, are not binding — Venkanna 
v. Laxmi Sanappa, AIR 1951 Bom. 57 at 
p. 63 but otherwise even what is, gehe- 
rally called an 'obiter dictum’ provided It 
is upon a point raised and argued. Is 
binding upon the Courts In India,” 

The above passages correctly sum up the 
position in law after coming into force or 
the Constitution which Incorporated Arti- 
cle 141 In it 

49. In my view, in Hiralal’s case, AIR 
1953 SC 225 their Lordships of the Supreme 
Court laid down that the proposition that 
an acknowledgment cannot form the basis 
of suit is not a good law. The whole trend 
of the judgment is that their Lordships 
approved the aforesaid observations con- 
tained in the Privy Council judgment 
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^ , n r ^ t_ _j c rtt fVio Pn-nnpnHvp 

nf the C M. S. and was responsible for the 
rash and maintenance of correct accounts of 
the society. But, contrary to the Bye-laws 
of the Society he got false entries made m 
die Cash Book showing that sum of 


the Cash Boole snowing ~ — r: 
*Rc 700/- was disbursed on 9-9-19oo to tne 

Sh resuondent 0)hirendra Chandra Roy), 

5th respondent ^ ^^gd to the 

| a f ir r espondent (Ajit Chakraborjy) on 6-9- 
a smn of Rs. 3,000/- disbursed to 

a=jlh“?°i d !.° t „i H S a R. a °2.ooo) 


before the Registrar of the Co-operative 
Societies on 9-1-1960 alleging that the 
1st respondent (S. K. Gupta) committed cri- 
minal breach of trust and misappropriated 
the said sum of Rs. 18,200/-. P. Ws. 4 and 
7 (Sailesh Ranjan Dutta and Manoranjan 
Deb) who were some of the members and 
Directors of the C. M. S. filed Ext. P-52, on 
11-1-1960, complaint before the Registrar 
of Co-operative Societies making similar al- 
legations as those in Ext. P-54. The Regis- 

nC pA.nnorofJiro ^nmphpc Ext. 


laoo, a sum u ). 7„“^j han D ey) on legations as those m hxt. r-oa. me negw- 

the 2nd respondent (Haradhan uyi Co-operative Societies passed Ext. 

21-3-1959, another sum of Rs. ^ P-55 order on 9-1-1960 and directed P. W. 5 
burned to nnnn^^^f^ld’to 8 one a! (Ramendra Narayan Bhattacherjee), the then 


burned to me J»WKT to '" one A. 
a smn of Rs. , ^ a 0 f 

^Tooo/-» fift ««*-,£■ £ S 

Gu pta) towardSs |. da *!,' ^ misappropria- 
ted l^uiof Rs'. 18,200/- and brought into 
existence false accounts, vouchers etc. m 

*t) n TbT' 1st respondent (S. K Gupm) 

ed from them. A sum of Rs. 3,o0U/ w 


P-55 order on 9-1-19611 and directed r. vv. a 
(Ramendra Narayan Bhattacherjee), the then 
Deputy Collector of Tripura and the Assis- 
tant Registrar of Co-operative Societies to 
make an enquiry. P. W. 5 (Ramendra 
Narayan Bhattacherjee) made an enquiry 
and sent his report Ext. P-57, dated 16-1- 
1960, to the Registrar explaining the condi- 
tions of the Society and alleging that with 
the help of the respondents 2 to 5 the 
1st respondent misappropriated a sum of 
Rs. 18,200/- by falsifying the accounts. 

(f) The Chief Commissioner, Tripura, dis- 

1 . J rtf Utrortfrirc rtf fllP fl. M. S. 


O R R fq=CQ a sum ot -Hs. YUU/ xxum — 

S T;“pLe„t (Dbirendra 

07-R-1959 a sum or xis. o,uuu/ on R 

2nd respondent 00 o/! y from the 

1959 and a sum of Rs. 6,000/ 


- - - dated 

1741-1960 is the Gazette Notification. 
P. W. 1 (Joy Sankar Bhattacherjee) took 
charge on 31-8-1960 as can he seen from 
Ext. P-3. He finished the scrutiny of the 
t__f 1 O TORO nnri ftlpri thfi cn- 


2nd responueuL H 0 00/- from the Ext. P-3. He hmshed me sermmy u, 

1959 and a sumof Rw 6,000/ accounts before 1-9-1960, and filed them- 

4th respondent (C. C. ^ ^ minal case against the respondents on 7-11- 

no money was coll /; cted £ nanC rtransactions. I960, which was committed to the Sessions. 
rtf-jrtrtc wprft mere P‘ i P Ci . -i . o t, t ^ rr« 


1 1 UUl , 

tamsactions were mere paper transaction^ 

(c) Again, at r % C ie b lftTcmondcnt 0 (S^t 
Co-operative ^ *? n £ e Vif the account 
Gupta) made ht i n to existence vouchee 
S c °1oThmv br thaftiie n sum of Rs. 18,200/- 


minai case against tne responueuu, ™ < ^ 
1960, which was committed to the Sessions. 

3. The learned Assistant Sessions Judge 
framed charges against the 1st respondent 
under Sections 408 and 4i7-A I. P. C. and 
framed charges against the other respondents 
under the same Sections read with Sec- 


books and urougui. t AI 1R200/- under me same sections imu vv^ 

etc. to show that the sum of Rs. tion 109 I. P. C. for abetment. After trial, 

rliclmrsed to three persons. A sum * , that though the 1st respondent was 

Rs. 2,200/- was said to have j^n pm on entrusted with a sum of Rs. 18,200/- of the 

2-7-1959 to the 2nd to C. M. S., the > Prosecution faded to prove 


9 to tne inu - x— 

kudhjTaufan Roy) o».S-£ 1 S/toS S S 
vanced to ihe a£i,„gS 


entrusted wim a sum ui “VoT , 

C. M. S., the prosecution _ failed to prove 
that the 1st respondent misappropriated the 
money or that he disbursed the money id 
violation of the Bye-laws and that the pro- 
secution also failed to prove that the 1st res- 
pondent got false entries made_ m the ao 

*• .1 i 3 (- 4nfn oxncfpnPP. TO 1^ fl 


vanced to me 4tn reswuucu w - - ^ondent got false entries made m uie 

Gupta) on 6-7-1959. The P books and brought into eristence false 

rrVafA^. 2? fea so, he ao^ «» 

de ” B - 

of the other respondents. 

___ rt /A 


F the otner , . 

OfflSr 

Sit, Trip'ii'i) audited the oojouub of 
Society y;L pr SSfliml1™ fte state: 

(a) to (c) were fictitious. 


4. Being aggrieved with the judgment 

of acquittd, the complainant filed the ap- 
peal with the leave of this Court under Sec- 
tion 417 (3) Cr. P. C. , 

5. Before entering into the merits of tho 
case it has to be mentioned that the C. M. 
S was registered as a Co-operative Society 
No 209 on 25-3-1957 under Tnpura Co- 
operative Societies Act. But the Bombay 
Co-operative Societies Act (Bombay Act 
No. VH of 1925) was extended to the Union 
Territory of Tripura on l-o-19o?- Sec- 


iirica — Tprritorv or inpurit vju - 

1 to (c) were fictitious. j, sa vi ng section, which shows 

(e) P. W. 6 (Nihar Ranjan Roy) who ims Co-operative Societies which were 

afEt-Acoountant of JJ. C. *L S g J d „ tfch , ve ™ ntUmt ™d« 

Ext. P-54 complaint petition, dated o x ^ 
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the Tripura Co-operative Societies Act ol 
1SS8 T. E. should be deemed to be regis- 
tered under the Bombay Co-operative Socie- 
ties Act, though their bye-laws should, so 
far as the same are not inconsistent with the 
express provisions of this Act, continue to 
be in force until altered or rescinded. 

So, the C. M. S. in question is governed 
by the Bombay Co-operative Societies Act 
(Bombay Act No. VII of 1925). The Tripura 
Administration also framed Tripura Co- 
Operative Societies Rules on 1-10-1959. 
The C. M. S. in question had at first 
S3 members as can be seen from the evi- 
dence of P. W. 4. Now it has 77 members, 
as can be seen from Ext. P-53 (Members' 
Register). The C. M. S. passed a resolution 
on 13-4-1957 as can be seen from Ext P-1 
(a) appointing the 1st respondent as the 
Secretary of the C. M. S. Accordingly, the 
1st respondent Shri S. K. Gupta worked as 
Secretary of the C. M. S. from that date up 
to 10-8-1900. 

C. Ext P-41 is the Bye-laws of the 
C. M. S. in question. Rule 2 therein lays 
down the objects for which the Society was 
formed. It runs as follows: — 

"(i) To arrange for the sale of products 
of die members or purchase by the Society, 
to the best advantage; 

(ii) To advance loans to members on the 
security of their produce, raw or processed; 

(in) To rent or own godowns and proces- 
sing yards to facilitate storage, processing 
and sale of goods; 

(iv) To process raw material belonging to 
the members or purchased by the society; 

(v) To arrange packing and grading of the 
produce of the members; 

(vi) To supply to members through their 
load society or otherwise manure, seed. Im- 
plements, raw materials etc. required for 
their business, and also essential domestio 
requirements; 

(vii) To sell to its members as well as to 
other consumers all articles of consumption, 
bought by it either by itself or in combina- 
tion with other societies; 

(viii) To encourage thrift self-help fend 
co-operation among its members; 

(ix) To undertake all other activities cal- 
culated to further the objects mentioned in 
(i) to (viii) above.” 

7. Rule 3 shows how the funds can be 
raised by the G. M. S. It also shows that, 
when the funds are not utilised in business 
of the society, then they should be invested 
or deposited as required by Section 35 of 
the Bombay Co-operative Societies Act, but 
that no investment should be made under 
Section 20 (e) of the Indian Trusts Act. 

8. Rule 41 bn's down the duties d the 
Secretary. They are: — 

“(1) To summon and attend all Genera! 
and Board meetings of the Society. 

(2) To record tho proceedings of such 
meeting in the Minute Book. 


(3) To make disbursement and to obtain 
vouchers and to receive payments and pass 
receipts, under the general or special orders 
of the Board of Directors on this behalf from 
time to time. 

(4) To keep all accounts and registers re- 
quired by the rules. 

(5) To prepare all the registers, vouchers, 
balance sheets and other documents requir- 
ed for the transaction of the business of the 
society. 

(6) To conduct correspondence and to 
supply all needful information to the mem- 
bers. 

(7) To see that the audit memo Is placed 
before the Board of Directors, for considera- 
tion, without delay and to bike further 
steps in regard to rectifications and submis- 
sion of an audit rectification report to the 
Auditor in time. 

(8) To guide, supervise and control the 
work of the salaried staff of the society and 
its branches and do all other work which 
mav be entrusted to him by the Board. 

(9) To receive agricultural produce and 
other goods in the Society’s godowns and 
to be responsible for their safety while they 
are there. 

(10) To realise the sale proceeds. 

(11) To conduct the sales and supervise 
weighments etc. 

(12) To purchase and sell the articles of 
domestic needs and agricultural requisites at 
reasonable rates, subject to the approval of 
general or specific instructions of the Board 
of Directors. 

(13) To countersign cash book in token of 
the balance being correct and to produce the 
cash balance whenever called upon to do so 
by the Chairman or any person authorised 
to do so. 

In the absence of the Secretary the Board 
of Directors may authorise the Manager to 
perform the duties of the Secretary. 

The Board of Directors may also autho- 
rise the Manager to perform any of the du- 
ties of the Secretary to facilitate the work- 
ing of the Society. 

Receipts passed on behalf of the Society 
shall be signed by the Secretary. Share 
certificates and other documents shall be 
■ signed by the Secretary and one member of 
Board of Directors Jointly,” 

9. Rule 42 lays down the conditions 
when loans may be advanced on the security 
of produce or goods. As the decision in 
the case depends upon the enforcement of 
Rule 42, it is advantageous to reproduce the 
same. It runs as follows: — 

“(1) The Board of Dir e c to rs shall, at the 
beginning of the season, fix the amount of 
advance, indicating the percentage of the 
market price of produce or goods pledged 
with the society, that may be granted to a 
member. Such limits may bo fixed for 
different commodities and varied from time 
to time according to fluctuation in market* 
cr otherwise. 
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- It shall also be competent for the Board 
of Directors to call on a borrower at any 
time before the due date to repay a portion 
of the loan or advance issued or produce ad- 
ditional security for the outstanding loan or 
advance within a time fixed by them, if in 
their opinion, there is fall or likely to be a 
fall in the market value of the produce or 
goods pledged. 

(2) No advance shall be granted until the 
produce is deposited in a godown or a build- 
ing approved by the Society’- and is com- 
pletely under Society’s control. 

(3) The goods stored will be insured at 
reasonable market rates against theft at the 
cost of the members concerned. 

(4) The period of advance shall be res- 
tricted to a maximum term of six months. 
Benewal for a further period of six months 
may be granted by the Board of Directors 
on such terms and conditions as it thinks 
fit 

(5) The rate of interest on such advance 
shall not exceed 1% pies per rupee per 
month.- But it should not be less than one 
pie per rupee per month. 

(6) The Society is not responsible for any 
damage or deterioration of the goods, hut 
will store the goods in such a way as not 
to make themselves to deteriorate.” 

10. Thus, under Buie 41 the 1st respon- 
dent was bound to make disbursement and 


to obtain vouchers and to receive payments 
and pass receipts under the general and 
special orders of the Board of Directors in 
that behalf from time to time. He was put 
in charge of the accounts, vouchers, regis- 
ters and other documents of the society and 
was bound to maintain them properly. 
Under Rule 42 firstly he could advance 
moneys only to members of the society. 
Secondly, he could grant advance only on 
security of produce to be deposited in a 
godown or a building approved by the 
society, which should be completely under 
the control of the society. Thirdly he could 
not advance any loan for a period exceeding 
6 months. Renewal for a further period of 
6 months could be granted only by the 
Board of Directors. Fourthly interest was 
also to be collected. 

11. The case of the prosecution is that 
the 1st respondent, however, purported to 
advance a sum of Rs. 18,200/- to 6 persons 
(out of whom there were two members of the 
society), that he did not obtain the prior 
sanction of the Board of Directors to make 
the advances, that he committed criminal 
breach of trust and disregarded the bye-laws, 
that he manipulated the accounts regarding 
the said amount and that he misappropria- 
ed the money. 

12. The following are the particulars 
relating to the said disbursements: 


Date 

Amount 

Kama of the loanee 

Ext. Nos. in the 
accounts eto. 

(1) 6-9-1958 

Rs. 8,500/- 

AJit Chakraborty 
(6th respondent) 

P 45 (a) 

P 17-b, P 18a 

(2) 9-9-1958 

Rs. 700 

Dhirendra Chandra Roy 
(6 th respondent) 

P 42 (a) 

P 17a, P 18 

(8) 20-2-1959 

Bs. 8,000/. 

A. Majumdar 

P 51, P 17e, P 18d 

(4) 10.8.1959 

Rs. 6,000/. 

0. C. Das Gupta 
(4th respondent) 

P 46, P 17f, P 18a 

(5) 21-8.1959 

Rs. 8,000/- 

Haradhan Deb. 

(2nd respondent) 

P 48, P 17o, P 18b 

(6) 81-8-1959 

Rs. 2,000/. 

Haradhan Deb. 

(2nd respondent) 

P 48, P 17d, P 18o- 


the C. M. S. Their evidence shows that the 
other loanees are the friends of the 1st res- 
pondent So, the disbursements were alleg- 
ed to have been made to 2 members em- 
ployees and S non-members. The evidence 
also shows that none of them was a Jute 
grower. No jute was taken as security. 

The Vouchers Nos. were not noted in 
Exts. P-17c, P-17d and P-17f. There is 
over-writing of the date of 20-2-59 in Ext 
P-18d Vouchers. P. W. 8 (Ex-Accountant of 
the C. M. S.) stated that the debit entries 
were bogus and that therefore he did not 
sign Exts. P-18 to P-18e. P. W. 8 (Ex- 
Cashier of the C. M. S.) deposed that he 
wrote Exts. P-18 to P-18d but that the en- 
dorsements of receipt on their reverse were 
not signed before him. He further deposed 
that the five alleged loanees were not pre- 
sent when the vouchers were prepared and 


Regarding the above entries it is to be 
noticed that the 4th respondent accused 
(C. C. Das Gupta) and the 2nd respondent 
accused (Haradhan Deb) alone were mem- 
bers of the society as can be seen from the 
SI. Nos. 19, 20 of Ex. P-53 Members Regis- 
ter. The others were not members of the 
society. So the 1st respondent purported to 
lend moneys to 3 non-members. The evi- 
dence of P. W. 1 (Joy Sankar Bhattacharjee) 
and P. W. 6 (Nihar Ranjan Roy) shows that 
the 4th respondent is the maternal uncle of 
the 1st respondent. The 4th respondent 
also admitted in Ext P-56 that he is related 
to the 1st respondent He was also an em- 
ployee of the G. M. S. The evidence of 
P. W. 1 shows that the 2nd respondent was 
an employee under G. T. S., of which the 
1st respondent was the chairman and that 
the 2nd respondent was also an employee of 
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that no disbursement was made by him 
under any voucher. It is the evidence of 
P. Ws. 1 and 6 that the Offices of C. M. S. 
and C. T. S. were situated in the same build- 
ing and that both the respondents 1 and 2 
were connected with both. So, the 1st res- 
pondent got up some entries and vouchers 
in the names of his relations, friends and em- 
ployees to show that a sum of Its. 18,200/- 
was disbursed to them. As can be seen 
from Ext. P-1, there was no resolution 
authorising the 1st respondent to make any 
advance towards "Dadan” for fute to the 
above persons. As such, there was flagrant 
violation of Rules 4l and 42 of Ext. P^ll 
by the 1st respondent 
13. The case of the 1st respondent is 
that he was in Calcutta from 1-8-1938 to 
14-9-1958 and that therefore he did not 
make any disbursement on 6-9-58 and 9-9- 
1958. He let in the evidence of D. W. 2 
(Anil Chand Bhattacherjee) Traffic Assistant 
of Indian Air Lines at Agartala Office and 
D, W. 3 Sushil Kumar Maity, Manager of 
the Palace Hotel in Calcutta to prove his 
case. The evidence of D. W. 2 is that 
Ticket No. B-745811 was issued to the 
1st respondent on 30-7-1938, that the 1st 
respondent performed the Journey on 1-8- 
1958 and that ho returned from Calcutta to 
Agartala on 14-9-1938 by Ticket No. 895235. 

The evidence of D. W. 3 is that the 1st 
respondent stayed in the Palace Hotel in 
Calcutta from 1-8-1958 to 14-9-1958, as can 
be seen from Ext. D-12 Boarder Register. 
Exts. D-13 and D-13a show that the 1st res- 
pondent was in the said Hotel on 6-9-58 
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and 9-9-1958. Though there is some 
Tnktalre regarding the number of the return 
Air lanes ticket, P. W. 6 (Nihar Ranjan Roy) 
admitted in his cross-examination that the 
1st respondent stayed in Calcutta for about 
one month. P. W. 8 (Sukendu Bhattacher- 
jee) also stated that the 1st respondent stay- 
ed in Calcutta for about 7/8 days. So, the 
1st respondent did not actually make the 
payments on 6-9-1958 and 9-9-1958 to the 
loanees. 

The evidence of P. Ws. 6 and 8 shows that 
the 1st respondent was signing blank cheques 
and keeping them with P. W. 8. Their evi- 
dence also shows that P. W. 8 was having 
the cash with him and dealing with it in 
the absence of the 1st respondent and that 
the 1st respondent was verifying the vou- 
chers and signing the accounts after he 
returned back. So, P. W. 8 must have made 
the payments on 6-9-1958 and 9-9-1958; 
but the 1st respondent is not absolved from 
his liability since he is the person in charge 
of the cash, accounts etc. according to the 
Bye-laws. So, as rightly held by the learn- 
ed Assistant Sessions Judge, the 1st respon- 
dent (S. K. Gupta) must he held to be res- 
ponsible for the above payments also. 

14. That the above transactions were 
shady is clear from the fact that the amounts 
w’ere said to have been collected towards 
the end of the Co-operative year of 1959 
and that an identical sum or Rs. 18,200/- 
was shown once again to have been disburs- 
ed (but this time to 3 persons). The fol- 
lowing are the particulars about the collec- 
tions said to have been made:- — 


Bl. No. 

Data. 

Amount 

Name of the person 
allogod to have paid. 

Ext Marks. 

1. 

27-6-1059 

B s. 700/. 

Dhirendra Chandra Boy. 

Exts. P-10 & P-21. 

2. 

27-6-1059 

Ba. 8,600/- 

Ajit Chakraborty. 

Ex fa. P.19 (b), P- 21. 

8. 

28-6-1959 

Bs. 8,000/- 

A. Majumdar. 

Exta. E-19 (c), P. 21a. 

4. 

29-6-1959 

Bs. 6,000/- 

Haradhan Day. 

Exts. P-20, P-2 If. 

5. 

80-6-1059 

Bs. 6,000/- 

0. 0. Daa Gupta. 

Exts. P-19 fa), P-2Ja 


15. The said amount of Rs. 18,200/- was a few days and at the commencement of the 
again shown to have been disbursed within next Co-operative year as under: 


Bl.No. 

Date. 

Amount 

Name of the loanee. 

Ext Marks. 

1 . 

2-7-1959 

Ba. 2,200/. 

Haradhan Deb 
(2nd respondent). 

Eudhir Ranjan Boy 
(8rd respondent). 

Exta. P-2fl & P-26. 

2 . 

8-7-1959 

Bs. 8,000/- 

Exts. P-20 (a), F-25&. 

8 . 

6-7-1959 

Ba. 8,000/- 

0. 0. Da3 Gupta 
(4th respondent). 

Exts. P-26 (b),P-25f. 


16. Thus, the amount of Rs. 18/100/- dence to show that the alleged collections 

covered by the earliest entries was shown to covered by Exts. P-19, P-19 (a), P-19 (b), 
have been collected towards the end of the P-19 (c) and P-20 were never made and 
Co-operative year and again disbursed in that no amount, in fact, was collected from 
the beginnfng of the next Co-operative year, the loanees. Ext P-56 is the statement 
within a few days. cf the 4th respondent C. C. Das Gupta 

17. P. W. 0 (Ex-Accountant) stated that before P. W. 5 (Asstt Registrar of Co- 
no money was collected under Exts. P-19, operativo Societies) which runs as fol- 
P-19(a), P-19 (b), P-19 (c) and P-20. To lows: 

the same effect is the evidence of P. W. 8 "I am a member of the Tripura Cen- 
(tho Ex-Cashier). There is clinching evi- tral Marketing Co-operative Society. 1 
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have been taking advance from this Soci- 
ety and purchasing jute on its behalf 
and depositing the jute to the society. 1 
was a paid employee of this society from 
1st November, 1957 to 28th February, 
1959 on a monthly pay of Rs. 100/- only. 

I took an advance of Rs. 6000/- from the 
society on 10th March, and gave rt as 
dadan to 25 or 30 tnbals of Kulai, Kan- 
chanpur area. I do not exactly remembe 
whether I took further sum of 3s. 2,0001-. 

T executed a document for Rs. 8,000/- on 
that I deliver jute up to 
that amount to the society at a rate pre 
vailing in Agartala market par maund 
less one rupee on 6th. July, 19 d9 A. 

The last date of delivery of Wtewasl 5th 
October, 1959. I gave dadan of Rupees 
2 000/- to 5 or 6 tnbals of Kulai Kancn- 
anpur area I every now mid then enquir- 
ed from the society (Secretary of tne 
Society! whether jute is to be delivered 
to the godown and the Secretary of the 
MjWi • that ha coaid not say 
anything about purchase of iute beiore 
St is complete Secretary Sn S. K 
Gupta is my relative. The Persons ™ 

s&'rs a Sr 

tribSl had 1 dhpos I ed h of < the jute I advanc- 
ed for. I have asked them to refund tot 
T hev are willing as they have ex- 
money. f y , , a, w ill give more 

T”%d° Tta? TbSifuS 5 rs 

ties after borrowing the amount from my 
friends and relatives. ^ 

Th prein the 4th respondent stated that 
he ^received only Rs. 6,000/- as advance 
on i n-3-1959 but that he did not remem- 
ber Partly whether he took any further 
ber exactly that he executed 

sum of Rs. 4 ,uuu/ pnml agre eing to 
a document for Rs. 8 > 9 °W- agr -10-1959 
deliver iute to the society bylo-iu iao». 
Qo tbe 4th respondent did not state that 
he repaid fe O.OOO/-. But the learned 
Asstt. Sessions Judge ^appreaated Eirt. 

P-56 ‘HfVfi? wffa vague Sd’dKs 
ment that Ext. J 0 ^ dent did not 

SS V iS at 6.00;/- he did not 

borrow Rs. 8,000/- afresh. 

18. That the judgment of the learned 
Asstt. Sessions Judge regarding the con- 
duction of Ext P-56 is mcorrect is fg- 
tbpr clear from Ext. P-59 v me -neKis 
trar of Co-operative Societies called up- 
on the 1st respondent by his letter Ext. 
P- 5 ? dated 18-3-1960, to explain the dis- 


crepancy in the annual return submitted 
by the 1st respondent regarding the cash 
balance. The Co-operative Registrar stat- 
ed in his letter Ext. P-58 that accord- 
ing to the Annual Return sent by the 1st 
respondent, there was a cash balance of 
Rs. 19, 337.50 N. P. on 30-6-1959, but that 
from Ext. P-56 it was clear that the • 4th 
respondent did not refund Rs. 6,000, and 
that he did not borrow a further loan of 
Rs. 6,000/- on 6-7-1959, that the 1st res- 
pondent however mentioned in the cash 
book that the 4th respondent refunded a 
sum of Rs. 6,000/- on 30-6-1959, that thus 
the 1st respondent furnished a wilful 
false return and committed an offence 
under section 60 of the Bombay Co-opera- 
tive Societies Act and that 1st respon- 
dent should explain the discrepancy. 

In reply to that, the 1st respondent 
sent Ext. P-59 letter which runs as fol- 
lows: 

"With reference to your letter No. 2407 / 
2-209/COOP/59 dt. 18-3-60 I beg to state 
that the amount was taken in to cash 
on good faith according to a practice 
followed by commercial firm where ac- 
counts are closed even non-receiving 
amount in hard cash on the date of clos- 
ing, and the amount was again been 
debited in the next year’s account. This 
practice was followed due to ignorance 
which may not be correct procedure in 
co-operative accounting. 

However, I assure you that all possi- 
ble measures have been adopted so that 
this may not recur. 

Taking all these circumstances into con- 
sideration you will be able to realise that 
this has been done simply in good faith . 

19. Thus, the 1st respondent admitted 
that the 4th respondent did not pay off 
Rs 6,000/- in cash, but that on account 
of good faith and according to the pra- 
ctice followed by commercial firms the 
amount was shown to have been collected 
in cash and debited in the next Co-opera- 
tive year’s account. So, Ext. P-59 is proof 
positive that credit items covered by 
Exts. P-19, P-19 (a), P-19 (b), P-19 (c) 
and P-20 are mere paper transactions. 

The learned Asstt. Sessions Judge, how- 
ever rejected Ext. P-59 on the ground 
that’ it is hit by section 24 of the Indian 
Evidence Act. His reasoning is that Ext. 
P-58 contains a threat by the Co-opera- 
tive Registrar that he would take action 
against the 1st respondent and that there- 
fore Ext. P-59 reply could not be said 
to have been voluntarily made ana that 
it is not admissible in evidence. In sup- 
port of this contention he relied on State 
of Orissa v. Bhounlal Agarwal, (1962) 1 
Cri LJ 835 (Ori). In that case an accused 
made a statement before the Asstt Ssles 
Tax Officer under the Orissa Sales-Tax 
Act. It was held that the Asstt. Sales- 
Tax Officer, who was conducting uispec- 
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tlon, search and seizure of accounts, was 
a person in authority according to the 
Section 24 of Indian Evidence Act, that 
the statement of the accused made to 
him could not be said to be voluntary 
and that it was inadmissible in evidence. 
Sections 54 and 60 (b) of the Bombay 
Co-operative Societies Act entitle the Co- 
operative Registrar to call for any in- 
formation. So. the Registrar of Co-opera- 
tive Societies brought to the notice of 
the 1st respondent the provisions of Sec- 
tion 60 (c) of the Act and the 1st res- 
pondent sent Ext P-59 in reply to it 
As such the provisions of Section 17 and 
not of Section 24 of the Indian Evidence 
Act are attracted. 

In In re, P. Narayana Murtl, AIR 1942 
Mad 654, it was held that a confessional 
statement made on oath by an. acc used 
person before the Assistant Registrar of 
Co-operative Societies in an inquiry held 
by him in regard to certain forged 
cheques is not necessarily ina dmiss ible 
under section 24 of the Indian Evidence 
Act. In Ram Singh v. State. AIR 1959 
All 518 it was held that to distinguish 
between a confession and an adm i ssion 
a simple test can be applied, that if the 
statement by itself is sufficient to prove 
the guilt of the accused, it is a confes- 
sion, but that it on the other hand, the 
statement falls short of it it amounts 
to an admission. It was further held that 
the add test which distinguishes a con- 
fession from an admission is that where 
a conviction can be based upon that 
statement alone, it Is a confession and 
that where supplementary evidence is 
.needed to authorise a conviction, then It 
is an admission. The 1st respondent gave 
Ext P-59 explanation In reply to Ext 
P-58. So It is not hit by section 24 of 
the Indian Evidence Act Thus, Ext P-59 
! supports Ext. P-56 and shows that the 
alleged repayments said to have been 
.made by the loanees as per Exts. P-19, 
|p-19 (a), P-19 (b). P-19 (c) and P-20 are 
all paper transactions. 

(After considering the other circum- 
stances and evidence of P. Ws. 1, 6. 8 and 
PW-1 in paras 20 to 22 and confirming 
the falsity of the transactions, the judg- 
ment proceeds.) 

23. With regard to the 3 disburse- 
ments covered by Exts. P-26, P-26 (a) 
and P-26 (b) it is seen, firstly, that there 
was no resolution of the Board of Direc- 
tors authorising the disbursements under 
Exts. P-26, P-26 (a) and P-26 (b). Second- 
ly, the 3rd respondent was not a mem- 
ber of the society. Thirdly, the loanees 
were not Jute growers. They did not 
deliver any jute to the C. M. S. and the 
1st respondent did -not advance the 
alleged loans on the security of any jute. 
Fourthly, Exts. P-26, P-26 (a) and P-26 
(b) came into existence within a few 
days after the alleged recoveries were 


made. Fifthly, the amount throughout 
had been identical viz. Rs. 18,200/-. 
Sixthly, as can be seen from Exts. P-42 
(a), P-45, P-46, P-48 and P-51 the amounts 
said to have been advanced as mention- 
ed in para 12 of this judgment, only were 
found to be outstanding, though the other 
amounts due from the loanees were 
adjusted, and the same amount of 
Rupees 18,200/- had been shown to 
be the subject matter of a series of 
transactions of collections and disburse- 
ments. So. the 1st respondent continued 
and persisted in committing breach of 
trust and in acting contrary to the 
Rules 41 and 42 of Ext. P-41 bye-laws of 
the C. M. S. 

24. The overall picture Is, therefore, 
as follows; 

(1) A sum of Rs. 18,200/- was said to 
have been disbursed in 1958 and 1959. 

(2) It was said to have been repaid in 
the last week of June, 1959 towards the 
end of the Co-operative year of 1959 and 
long after the maximum period of 6 
months allowed by R. 42 (4) of the Bye- 
laws. 

(3) The same amount was again said 
to have been disbursed in a few days in 
the first week of July commencing with 
the next Co-operative year (1959-60). 

(4) Except the 2nd & 4th respondents, 
the others were not members of the Co- 
operative society and in this regard the 
1st respondent disregarded sub-rule (1) 
of Rule 42 of the Bye-laws. 

(5) The 1st respondent did not obtain 
any general or special orders of the 
Board of Directors to make the disburse- 
ments and violated sub-rule (1) of R. 42 
of Ext P-41. 

(6) Exts. P-56 and P-59 show that the 
alleged collection of the monies in June 
1959 was false and that the accounts 
were got up. 

(7) The fact that a discount of Rupees 
30/- was paid to cash a cheque on 29-6- 
1959 shows that the society had no funds 
on that day. 

(8) None of the alleged loanees was a 
Jute grower and no jute was deposited 
in the godowns of the society before the 
advances were made and in this regard 
the mandatory provisions of sub-rule (2) 
of Rule 42 were also disregarded by the 
1st respondent 

(9) A number of adjustments were 
made In the accounts to show that the 
sum of Rs. 18,200/- was disbursed. 

(10) The three persons to whom ulti- 
mately the amounts were said to have 
been disbursed are Interested In the 1st 
respondent The 4th respondent C. C. Das 
Gupta is a relation of the 1st respondent 
as proved by P. Ws. 1, -6 and 8 and as 
admitted by the 4th respondent himself 
in Ext P-56. The 3rd respondent Sudhir 
Ran j an Roy Is a servant of D. W. 1 who 
is a Co-Director of the Match Factory 


1969 Joy Sankar v. Sushil Kumar (Jagannadhacharyulu J.C.) [Prs. 24-27] Tri. 39 


and a friend of the 1st respondent. The 
3rd respondent Haradhan Deb was ap- 
pointed by the 1st respondent in the 
C. M. S. The 3rd respondent was also 
an employee of the C. T. S. of which 
the 1st respondent was a Director. 

25. As such the 1st respondent could 
bring into existence Exts. P-26, P-26 (a) 
and P-26 (b) in favour of his relation 
and friends. He co mmi tted criminal 
breach of trust and either misappropriat- 
ed or misapplied the funds of the society 
dishonestly to benefit himself or his 
relation and friends. 

26. To get over the fact that there 
was no order of the Board of Directors 
to make the earlier disbursements of 
Rs. 18,200/- or the later disbursement of 
the same amount under Exts. P-26, 
P-26 (a) and P-26 (b), the 1st respondent 
appears to have made frantic efforts to get 
a resolution passed by the Board of 
Directors to ratify his action. The evi- 
dence of P. Ws. 4 and 7 shows that after 
P. W. 6 filed Ext. P-54 complaint on 9- 
1-1960 a meeting of the Board of Direc- 
tors under the Chairmanship of J. K. 
Choudhury was convened on 10-1-1960 as 
per Ext. P-27. Earlier on 31-12-1959 a 
General Body meeting was called. But, 
on account of lack of quorum it was 
adjourned to 1-1-1960 as can be seen 
from Ext. P-28. On 1-1-1960 some of the 
members of the Board of Directors left 
the meeting as can be seen from Ext 
P-29. 

The last meeting of the society was 
held on 6-5-1960 as per Ext. P-30 in 
which the resolutions passed as per Ext 
P-27 were approved. Ext. P-27 shows 
that a resolution was passed approving 
the disbursements made by the 1st res- 
pondent. The resolution mentions that in 
spite of several irregularities, admitted 
to have been committed by the 1st res- 
pondent, it ratified the same Ex-Post- 
facto. The fact that the meeting was held 
after P. W. 6 filed the complaint on 9-1- 
1960 throws suspicion about the manner 
in which the meeting was convened by 
the 1st respondent. However, it has to 
he noted that there is no Bye-law in 
Ext. P-41 which authorises the Board of 
Directors to ratify the transactions sub- 
sequently. Sub-rule (3) of Rule 41 and 
sub-rule (1) of Rule 42 are mandatory 
and provide for disbursements to be 
made only under the specific prior 
orders of the Board of Directors to be 
passed at the beginning of the season. 
Besides, the Board of Directors itself has 
no power to advance loans to non-mem- 
bers or to act contrary to the Bye-laws, 
So the resolution is illegal and could not 
validate the illegal and criminal acts of 
breach of trust committed by the 1st res- 
pondent. 

27. The contention of the learned 
Counsel for the respondents is that, as 


■Hie 1st respondent obtained Exts. D-l 
(a), D-l (b) and D-l (c) and some arbi- 
tration proceedings are pending, the 
liability of the 1st respondent is a civil 
one and that no prosecution can be 
maintained. It was also pointed out that 
P. W. 1 issued registered notices as can 
he seen from Ext. D-2 series calling upon 
the three respondents 2 to 4 to pay up 
the amounts outstanding against them, 
that P. W. 1 himself made some advances 
after he was appointed as Administrator 
without the security of goods and that 
therefore the liability is a civil liability. 
He relied on Mt. Sudeshara v. Emperor, 
AIR 1933 All 818, where it was held that 
C rimin al Courts should not be used for en- 
forcing a civil claim. In Gopal Krishna 
Majumdar v. State of Tripura, AIR 1955 
Tri 35 it was held that every breach of 
tiust is not criminal, that it may be 
intentional without being dishonest or 
that it may appear to be dishonest with- 
out being really so and that the Court 
should be slow to move because there is 
a tendency to secure speedy results by 
having recourse to criminal law. It was 
also held that it is only when there is 
evidence of a mental act of fraudulent 
misappropriation that the commission of 
embezzlement becomes an offence punish- 
able as criminal breach of trust and that 
it is this mental act of fraudulent mis- 
appropriation that distinguishes an embez- 
zlement amounting to a civil wrong or tort 
from the offence of criminal breach of 
trust punishable under section 406 LP.C. 

These cases are distinguishable on the 
facts. In the present case the 1st res- 
pondent acted dishonestly in total viola- 
tion of the Bye-laws of the C. M. S. and 
made an attempt to get over the crimi- 
nal liability by finally trying to show 
that the amount of Rs. 18,200/- was dis- 
bursed to 3 persons viz. respondents 2 to 
4 under Exts. P-26, P-26 (a) and P-26 

(b). The evidence, already discussed, clear- 
ly shows that the 1st respondent did not 
act honestly, but that he acted dishonest- 
ly and violated the Rules 41 and 42 of 
the Bye-laws covered by Ext. P-41' and 
that he caused loss to the C. M. S. The 
amounts have not been so far recovered, 
though a period of about 8 years has 
elapsed. Even if Exts. D-l (a), D-l fb) 
and D-l (c) are held to be true, still 
there was dishonest total violation of the 
Bye-laws of the C. M. S., as already 
pointed out. It is difficult to find that 
the 1st respondent had good faith in 
getting entries made that monies were 
collected in cash,, though there was no 
collection in fact. It is equally difficult 
to believe that the 1st respondent was 
actuated by good faith in lending monies 
to non-members, as though the C. M. S. 
was a money-lending corporation. 

The decision In the State of Kerala 
V. Kunhikannan Nair, AIR 1958 Ker 303 
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relied on by the learned Counsel for the 
appellant is to the point. In that case 
ft was proved that the Secretary of a 
Co-operative Society converted the money 
of the society in his hands to his own 
use or expended the same for purposes 
other than those of the society. It was 
held that he was guilty of criminal 
breach of trust, inasmuch as the con- 
version or the expenditure must be 
necessarily dishonest. It follows that the 
1st respondent is guilty of criminal 
breach of trust, since the conversion or 
the expenditure made by him was neces- 
sarily dishonest. 

28. Another contention of the learn- 
ed Counsel for the respondents is that 
the 1 st respondent could not be held 
liable because he was handing over sign- 
ed blank cheques to P. W. 8 (Sukhendu 
Bhattacharjee) and that the 1st respon- 
dent was Inexperienced. The decisions 
relied on by him in this regard have no 
application to the facts of this case. In 
R. K Dalmia v Delhi Administration, 
1962 (2) Cri LJ 805: (AIR 1962 SC 1821), 
one R and the accused could operate 
jointly on the accounts of an Insurance 
Company with a bank under the powers 
given by the Board of Directors. It was 
held that the effect of delivery of 
blank cheques by R signed by him 
to the accused might amount to 
putting the accused to sole control over 
the funds of the Insurance Company in 
the Bank and that there would not 
remain any question of the accused’s 
having joint dominion with R, over 
those funds and that the accused could 
alone commit criminal breach of trust in 
respect of the funds. In Anwarul Hasan 
v. State, 1953 Cri U 385 ;/AIB 1953 All 
342) a person who had been acting as an 
honorary Secretary of a Co-operative 
Society was found to have deposited 
amounts less than what he received from 
the members in respect of the share 
money. Upon being threatened by the 
President of the Society with criminal 
roc ee dings if he did not make a clean 
reast of the matter, he wrote a letter 
stating that owing to inexperience he 
had committed mistake in totalling and 
that a sum of Rs. 17/- was due from him 
which he deposited. It was held that the 
letter contained only an explanation and 
not any admission of guilty/ intention or 
any confession that he had misappropriat- 
ed the money. , 

It is no valid excuse for the 1st respon- 
dent, who entered upon the management 
of the C. IL S. and knev/ fully well the 
Bye-laws as per Ext. P-41, to state that 
he was negligent in issuing blank cheques 
tc P. W. 8 or that he was inexperienced. 
He had no business to take up the respon- 
"\sibility as the Secretary U be was Inex- 
'^erienced or if he was negligent in sign- 


ing blank cheques and to cause loss to a 
public body like the C. M. S. 

29. Yet another contention of the 
learned Counsel for the respondents is 
that proof of mere retention of money 
or entrustment is not enough to prove 
the offence under section 409 and he 
relied on Robert Stuart Wauchope v. 
Emperor, AIR 1933 Cal 800 where it was 
held that in cases of criminal misappro- 
priation, the prosecution must always 
prove misappropriation and that it is not 
enough if it is proved that the accused 
had received the money and that the 
onus of proof never shifts from the pro- 
secution. In the present case the pro- 
secution proved criminal misappropria- 
tion and criminal misapplication of the 
funds of the society by the 1st respon- 
dent 

30. The next contention of the learn- 
ed Counsel for the respondents js that 
unless there is proof of commission of 
criminal breach of trust and falsifica- 
tion of accounts, a charge under S. 477A 
L P. C cannot be sustained. He relied 
on C. N. Krishna Murthy v. Abdul Sub- 
ban, AIR 1965 Mys 128: 1965 (1) Cri LJ 
565. It was held that in order to bring 
home the guilt under section 477A I.P.C., 
the prosecution has to prove that the ac- 
cused had falsified the account books and 
made false entries therein wilfully with 
intent to defraud the State. It was also 
held that, where the case for -the pro- 
secution was that the accused falsified 
the account books to cover up his own 
embezzlements and not Eomebody else’s 
defalcations, but the charge of breach of 
trust against him was not proved, then 
the case of the prosecution that the ac- 
cused intentionally and deliberately falsi- 
fied the account books to cover up his 
embezzlements must also fail for want 
of proof. In the present case the guilt of 
the 1st respondent under section 40o 
L P. C, Is brought home to him. So. his 
guilt under section 477A I. P. C. Is also 
equally brought home to him and the 
above decision does not apply to the 
facts of the case. 

3L The next contention of the 
learned counsel for the respondents 
Is that there was delay on the part 
of P. W. 1 in filing the complaint 
The evidence of P. W. 1 is that after tak- 
ing the charge on 31-8-1960 he finished 
the scrutiny of the accounts before 1-9- 
1960 and that he filed the case on 7-11- 
1960. So, there was a delay of about 
2 months in filing the case. The conten- 
tion of the learned Counsel for the res- 
pondents that P. W. 1 took time to make 
up his mind as to whom he should charge 
appears to be probable. For. the real 
persons who abetted the commission of 
the offences by the 1st respondent appear 
to be P. Ws. 6 and 8 ( the Ex-Accountant 
and the Ex -Cashier of the C. M. S.). 
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P. W. 8, the Ex-Cashier is no other than 
the elder brother of P. W. 5 the Assist- 
ant Registrar of Co-operative Societies. 
[Blood is thicker than water. P. W. 1 
[evidently dropped R. W. 8, who too 
should have been prosecuted. But, the 
1 non-prosecution of P. Ws. 6 and 8 is not 
fatal to the case. The case depends most- 
ly upon the circumstantial evidence and 
documents. The delay of two months on 
the part of P. W. 1 in filing the case 
does not absolve the 1st respondent from 
his criminal liability, 

32. It was also contended by the 
learned Counsel for the respondents that 
though P. W. 1 stated in the complaint 
petition that he obtained the permission 
of the Chief Commissioner to prosecute 
the respondents, he admitted in the cross- 
examination that he did not take any 
such permission. But, his evidence shows 
that he consulted the Co-operative Regis- 
trar and took his permission to file the 
case (vide Ext. P-61). In fact, it is not 
shown by the Counsel for the respon- 
dents that the permission of. any officer 
was necessary before P. W. 1 could 
launch the prosecution. 

33. The learned Counsel for the res- 
pondents also argued that the circum- 
stantial evidence in the case is not suffi- 
cient to prove the guilt of the respon- 
dents. He relied on a number of deci- 
sions, which have laid down the general 
principle that, in a case depending upon 
conclusions to be drawn ’ from circum- 
stances, the cumulative effect of the cir- 
cumstances must be such as to negative 
the innocence of the accused and to bring 
the offences home to him beyond any 
reasonable doubt. Vide Bhagat Ram v. 
State of Punjab 1954 Cri LJ 1645 :(AIR 
1954 SC 621); Babu Singh v. State of 
Punjab, 1964 (1) Cri LJ 566 (SC) and 
Malsawn Lushai v. Manipur Administra- 
tion, AIR 1966 Manipur 2. In the pre- 
sent case the facts and the evidence, al- 
ready discussed, go to show that there 
is legal proof of the guilt of the 1st res- 
pondent beyond all reasonable^ doubt. 
Though the other respondents might or 
might not have been aware of the pro- 
visions of the Bye-laws of the C. M. S., 
the 1st respondent is at least liable to 
be convicted. 

34. It was pointed out that the 1st res- 

pondent was previously _ prosecuted for 
an offence under section^ 61 of the 
Bombay Co-operative Societies Act (Act 
VH of 1925) in a Criminal Case No. 539 
of 1960 on the file of the Magistrate of 
1st Class, Sadar, Tripura in Agartala on 
the ground that the 1st respondent com- 
mitted an offence under section 60 of 
the said Act in submitting the annual 
return of the C. M. S. for the Co-opera- 
tive year ending on 30-6-1959, i 11 ^" 

much as the 1st respondent showed that 


the advance amount of Rs. 6,000/- was 
realised from the 4th respondent though, 
in fact, it was not realised then. Ext. 
D-8 is a certified copy of the judgment 
of the Magistrate, which shows that the 
Rules under the Act were framed on 1- 
10-1959, that they were not retrospective 
in operation and that their breach on 
4-8-1959, the date on which the 1st res- 
pondent submitted the return, was not 
punishable. So, the Magistrate acquitted 
the 1st respondent. 

The learned Assistant Sessions Judge 
referred to Ext. D-8 and held that it is 
not a bar to the subsequent prosecution 
of the 1st respondent under sections 408 
and 477A I. P. C. As can be seen from 
Section 403 Cr. P. C. and Article 20 of 
the Constitution of India, the 1st respon- 
dent is liable to be prosecuted for the 
offences in question inasmuch as he 
was not previously prosecuted for the 
same offences. The offences under sec- 
tions 60 and 63 of the Bombay Co-opera- 
tive Societies Act are different from the 
offences under the Indian Penal Code. 
So, the previous acquittal of the 1st res- 
pondent for offences under sections 60 
and 61 of the Bombay Co-operative So- 
cieties Act is no bar to the present pro- 
secution. 

35. The last contention of the learned 
Counsel for the respondents is that this 
is an appeal by a private party under 
section 417 (3) Cr. P. C. and that unless 
there are compelling circumstances for 
interference, this Court should not inter- 
fere with the judgment of the lower 
Court and that the acquittal of the res- 
pondents by the lower Court raises a 
further presumption of their innocence. 
He relied on Dhirendra Nath Mitra v. 
Mukunda Lai Sen, AIR 1955 SC 584. It 
was held that it might well be that a 
different view of the evidence could 
have been taken, but that was not enough 
to justify interference in revision, when 
there was an application by a private 
party to set aside an order of acquittal. 
It was also held that it is to be remem- 
bered that no right of appeal is con- 
ferred in such cases though there is pro- 
vision for appeal against acquittals and 
that the Court must exercise the revi- 
sional powers very sparingly. This deci- 
sion lays down the powers of a revisional 
Court. 

In Balbir Singh v. State of Punjab, 
(1957) Cri LJ 481 :(AIR 1957 SC 216) it 
was held that it is now well settled that, 
though the High Court has full power 
to review the evidence upon which an 
order of acquittal is founded, it is equally 
well settled that the presumption of in- 
nocence of the accused is further re- 
inforced by his acquittal by the trial Court 
and that the views of the trial Judge as 
to the credibility of the witnesses must 
be given proper weight and considera- 
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iioa. It was also held that there must be 
substantial and compelling reasons fox 
the appellate Court to come to a con- 
clusion different from that of the trial 
•Judge. 

But, In the latest decision of the 
Supreme Court reported in Durgacharan 
Naik v. State of Orissa, (AIR 1966 SC 
1775) the case law on the subject was 
reviewed. It was held that the power 
conferred by CL (a) of section 423 Cr. 
p. C., which deals with an appeal against 
an acquittal, is as wide as the power con- 
ferred by CL (b) which deals with an 
appeal against conviction and that the 
High Court's powers in dealing with a 
criminal appeal are equally wide, whe- 
ther the appeal in question is one against 
acquittal or against conviction. It was 
further held that the test suggested by 
the expression "substantial and compell- 
ing reasons" for reversing a judgment of 
acquittal Is not to be construed as a 
formula which has to be rigidly applied 
in every case and that, therefore, it is 
not necessary that before reversing a 
judgment of acquittal the High Court 
must necessarily characterise the findings 
as perverse. 

On a thorough examination of the evi- 
dence. oral and documentary, it is to be 
seen that the learned Asstt Sessions 
Judge went wrong in construing Ext 
P-56 and in rejecting Ext P-59. He did 
not consider the tact that the 1st res- 
pondent was obliged to encash a cheque 
on 29-6-1959 by foregoing a sum of 
Rs. 10/- towards discount He did not 
consider the effect of the claim of trans- 
actions regarding the identical amount of 
Rs. 18,200/- shown to have been disburs- 
ed at one time, collected at the end of 
the Co-operative year and again disburs- 
ed in the beginning of the next Co-opera- 
tive year. He did not consider the effect 
of the dishonest and flagrant violation of 
the Bye-laws 41 and 42 in Ext. P-41 by 
the 1st respondent in alleging that he 
disbursed the amounts to non-members 
of the C. AL S. without any prior orders 
of the Board of Directors and without 
any security of jute and the consequent 
loss caused to the C. M. S. by his mis- 
appropriation or mls-application of the 
funds of the C. M. S. So. the judgment 
of the lower Court cannot be said to be 
correct so far os the 1st respondent is 
concerned. 

3C. Thus, it Is proved beyond all 
reasonable doubt that the 1st respondent 
is guilty of the offence of criminal 
breach of trust under Section 403 
L P. C. and also of the offence 
of falsification of accounts under S. 477A 
I. P. C. regarding the sum of Rs. 18,200/-. 
He Is, therefore, convicted under Ss. 403 
v and 477A I. P. C. He is sentenced to 
\ undergo R. I- for one year under each 
' count. But, the sentences would run con- 


currently and the appeal, so far as the 
1st respondent is concerned is allowed 
and the judgment of the lower Court 
regarding him is set aside. The appeal 
regarding the other respondents is dis- 
missed. 

TVN/G.GhC Appeal partly allowed. 


AIR 1989 TRIPtJRA 42 (V 56 C !) 

C. JAGANNADHA CHARYULU, J. C. 

Pramode Chandra and others. Peti- 
tioners v. State; Respondent. 

Criminal Misc. Petn. No. 11 of 1968, 
E>/- 4-3-1968, against order of S. J. Tri- 
pura D/- 21-2-1968. 

(A) Criminal P. C. (1898), Ss. 497, 498 

— Principles governing grant of bail — 
Dacoity — Accused persons not conceal- 
ing tbeii identity before committing of- 
fence — No ground to hold prima facie 
evidence against them as unbelievable — • 
(Penal Code (1860), Ss. 395, 397). 

On the ground that the accused who 
were neighbours of the complainant did 
not take the trouble of masking them- 
selves before committing the offence of 
dacoity. it cannot be contended that the 
prima fade evidence against them was 
unbelievable. If such a contention is up- 
held, then any neighbour can easily com- 
mit a dacoity and escape on the ground 
that he did not conceal his identity 
before committing the dacoity. Every 
case depends upon its own tacts and cir- 
cumstances. AIR 1956 SC 441, ExpL 

(Para 5) 

(B) Criminal P. C. (1898), Ss. 497, 493 

— Probability of absconding — Grant of 
bail, not proper — Penal Code (I860), 
Ss. 395, 397. 

Where there was prima fade evidence 
against the accused under Sections 395 
and 397 L P. C. the fact that after the 
occurrence they hid themselves in a big 
basket In a different village, and continu- 
ed to do so after the FIR was filed and the 
process was issued makes probable the 
case of the prosecution that they would 
abscond. It is not an isolated act, which 
by itself might not be of much import- 
ance. They are likely to go underground 
it they are released on ball AIR 1958 
Cal 191, Dist. (1882) ILR 4 Mad 393, 
ExpL (Para 6) 

(C) Criminal P. C. (1898), Ss. 497, 493 

— Grant of bail — Matters to be con- 
sidered. 

Tampering of P. Ws. Is not the only 
question which has to be considered in 
granting or refusing baiL The main ques- 
tion is wheth er the petitioners are like- 
LL/LL/F829/68 
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Iv to abscond or whether they are like- 
ly to stand their trial without abscond- 
ing. In that respect their past conduct 
has to be seen. (Para 7) 

(D) Criminal P. C. (1898), Ss. 497, 498 
_ Dacoity case involving five accused — 
Two of them released on bail — Case 
against remaining three accused prima 
facie stronger than against those released 
on hail — Refusal to grant bail to these 
three does not amount to discnmmation. 

Cases Referred: Chronological Paras 

(1963) 1963 (1) Cri LJ 517= (1962) 

2 Andh WR 270, Re, Nomula- 
Laxminarayana ® 

(1958) AIR 1958 Cal 191 (V 45) = 

1958 Cri LJ 500, Sunil Kumar 
Saha v. State G 

(1956) AIR 1956 SC 441 (V 43)- 
1956 Cri LJ 822, Ram Shankar 
Singh v. State of U. P. £ 

(1882) ILR 4 Mad 393 = 1 Weir 
76, Srinivasa Ayyangar 
Queen 

N. L. Choudhury, for Petitioners; H. C. 
Nath, Government Advocate, for Res- 
pondent. 

ORDER: This is a petition filed under 
Section 498 Cr. P. C. against the order 
of the Sessions Judge of ^ ur |Jg d C £l 
minal Motion No. 37 °, f , 1 i 68 : n < lv; t p three 
2-1968, refusing to grant bail to ? 395 

l?f. SF! “Thol CaS Ha 100 
of 1967, Kamalpur, Police Station Case 
No. 1 (12) 67. . 

* b S e 3 A P ?nTm967 S 

ImTudiUn oJ Methtana vfltaie OM> 

outside hid hut to ffiS 

Sm^hinSelf \y kindling the fire, 
Sir^eSSle he went to bed keeping 

SS n da S coR? r by B? “ 5 0/-.in 

^h 6d and : C o°th| a^and ^erraugng 

Kamar^Uddin. his wife and bis ^mece 
xecognRed the petitioners^ d^ lodHed 

H e a i lSSed md u?dt th sSt i o a S ft 

“3. It ap£'a£ that the lower Courls 


is. it; d\JiJx;cL±a w— --- . hnth 

S“r a D n 's. »r 4 a,r SoSVudg 

abscond, i£ released. Hence the present 
petition. 


4. The point for determination is whe- 
ther the petitioners are entitled to be 
released on baiL 

5. Certified copy of the order-sheet 
of the learned S. D. M. shows that he 
received the F. I. R. in his Court on 2- 
12-1967 and that 5 accused including the 
3 petitioners were produced before him 
on 3-12-67. The names of the three peti- 
tioners herein were mentioned in the 
F. L R. which was lodged within a few 
hours after the occurrence took place. 

It appears that Kamar Uddin, his wife 
and his niece recognized the petitioners 
in the light inside as some of the cul- 
prits who committed the dacoity. It also 
appears that Kamar Uddin was so very 
severely assaulted that his dying decla- 
ration was also recorded. There could not 
be diffi culty (according to the prosecu- 
tion) for Kamar Uddin, his wife and his 
niece to recognize the petitioners in the 
light of the burning lamp and also in 
the light emitted by the kindled fire. So, 
there is prima-facde evidence against the 
petitioners. But, the contention of the 
learned Counsel for the petitioners is 
that the petitioners are the neighbours 
of Tfarnar Uddin and that it is highly 
improbable that known persons would 
have committed dacoity without, taking 
precautions to conceal their identity and 
in support of this proposition he relied 
on Ram Shankar Singh v. State of Uttar 
Pradesh, AIR 1956 SC 441. 

The Supreme Court did not lay down 
as a general prindple that known per- 
sons would not commit any dacoity with- 
out taking precautions to conceal then 
identity. If the contention of the learn- 
ed Counsel for the petitioners is upheld, 
then any neighbour can easily commit a 
dacoity and escape on the ground that 
he did not conceal his identity before 
committing the dacoity. Every case de- 
pends upon its own facts and . circum- 
stances. The petitioners are said to be 
teen-agers. Finding that the door of the 
hut was opened, the petitioners and 
others might have entered into the hut 
and committed the dacoity, if the case 
of the prosecution is true. On the ground 
that the petitioners did not take the 
trouble of masking themselves before 
committing the offence, it cannot be 
stated that the prima facie evidence 
against them is unbelievable. 

G. It has to be bome in mind that 
the petitioners were arrested on 3-1/- 
1967 when they were hiding in a bi„ 
bamboo basket used for storing paddy m 
an altogether different village. The learn- 
ed Sessions Judge held that, n account 
g SrSdnct* of the petitioners, it 
would not be proper to .release them on 
bail as they would be given an opportu- 
StoSd, if they are relied on 
bail The learned Counsel for the peti 
tioners stated that even if the petitioners 
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really hid themselves in a basket In 
another village, this would not by itself 
show that they absconded. He relied on 
Sunil Kumar Saha v. State AIR 1958 Cal 
191: 1958 Cri LJ 500. 

In that case the only thing that was 
proved against a person under S. 109 (a) 
Cr. P. C. was that on a particular even- 
ing of a winter season he was found on 
the Railway platform moving from place 
to place without a ticket vrith a piece 
of chaddar muffling up his head. It was 
held that such an isolated act could not 
form the foundation of an Order under 
Section 109 (a) Cr. P. C. But, there is 
prima fade evidence against the peti- 
tioners in the present case under Sec- 
tions 395 and 397 I. P. C. The fact that 
the petitioners absconded and hid them- 
selves in a big basket in a different 
village, if true, probabilises the case of 
the prosecution. It is not an isolated act, 
as in the above decision which by itself 
might not be of much importance. The 
above decision, therefore, has no appli- 
cation to the facts of the present case. 

The learned Counsel for the petitioners 
further argued that the word "abscond” 
has not been defined anywhere, that a 
mere abscondence before the issue of a 
process is not at all abscondence. He 
relied on In re. Nomula Laxminarayana 
1963 (1) Cri LJ 517 (AP). In that case 
the relevant portion of the Judgment of 
the Madras High Court in Srinivasa 
Ayyangar v. Queen, (1882) ILR 4 Mad 
393 was extracted. It was held in the 
latter case that the term "abscond” is 
not to be understood as implying neces- 
sarily that a person leaves the place in 
which he Is living, that its etymological 
and its ordinary sense are to hide one- 
self. But it was further held that, if a 
person, having concealed himself before 
rocess issues, continues to do so after It 
as issued, he absconds. The petitioners 
absconded after the occurrence took place. 
Later on, the F. I. R. was filed. Their 
abscondence in view of the present facts 
of the case shows that the petitioners 
are likely to go underground or leave 
the place, if they are released on bail 

7. The next contention of the learn- 
ed Counsel for the petitioners is that the 
petitioners’ parents were available and 
could have tampered with the witnesses 
if they so desired and that, therefore, 
even if the petitioners are released on 
bail, the prosecution witnesses would not 
be tampered with. It might be that the 
parents of the petitioners might or 
might not have tampered with the 
P. Ws. Tampering of P. Wa. is not 
the only question which has to be 
considered. The main question is 
whether the petitioners are likely to 
abscond or whether they are likely to 
^ stand their trial without absconding. In 
view of their past conduct, I agree with 


both the lower Courts and find that the 
petitioners are not entitled to be released 
on bail. 

8. The last contention of the learned 
Counsel for the petitioners is that as two 
accused were already released on bail, 
there is no reason why discrimination 
should have been made regarding the 
three accused petitioners. The case against 
the petitioners is prima facie stronger 
than the case against the other accused 
who were released on bail, ina sm uch as, 
firstly, the F. L R. was lodged within 
a few hours after the occurrence took 
place, secondly, the names of all the 
three petitioners were mentioned in the 
F. I. R.; thirdly, the names of the peti- 
tioners were mentioned in the dying 
declaration of the injured and fourthly, 
the petitioners absconded. So, their case 
is different from the case of the other 
accused persons. 

9. In the result, the petition fails and 
is accordingly dismissed. 

HGP/D.V.C. Petition dismissed. 


AIR 1969 TRIPURA 44 (V 56 C 10) 

C. JAGANNADHACHARYULU. J. C. 

Nripendra Chakravarty and others. 
Petitioners v. District Magistrate, Tri- 
pura, Respondent 

Habeas Corpus Petns. Nos. 30, 32 to 36. 
39 to 41, 48 to 52. 71 to 73 of 1968, D/- 
26-8-1963. 

(A) Preventive Detention Act (1930), 
S. 3 (I) (a) (ii) and (iii) — Grounds of 
detention — Sufficiency — Action pre- 
judicial to maintenance of supplies and 
services which are essential to community 
is sufficient ground. 

According to section 3 (1) (a) (ii) and 
(iii) of the Act, any one of the grounds 
namely, an action prejudicial to the secu- 
rity of the State or the maintenance of 
public order on one hand, or any action 
prejudicial to the maintenance of supplies 
and services essential to the community. 
Is a sufficient ground for an order of 
detention. AIR 1950 Mad 162 and AIR 
1966 SC 740 Dist (Para 15) 

(B) Preventive Detention Act (1930), 
S. 3_ (1) (a) (ii) — Action prejudicial to 
public order — "Jh timing” involving cul- 
tivation by clearing forest in reserved 
forest area affects maintenance of public 
order. AIR 19G5 SC 147 RcL 

(Para 16) 

(C) Preventive Detention Act (1930), 
Ss. 1 and 3 (1) (a) — Power under the 
Act is in addition to those contained in 
Criminal P.C. — (Criminal P.C. (1898), 
S. 54). 

The purpose of the Preventive Deten- 
tion Act is to secure "preventive deten- 
LWLL/F830/68 
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tion”, justified by national security and 
maintenance of public order and essen- 
tial supplies and services and not a cri- 


23 


tial supplies ana servmt» ^ “ — r 

minal conviction justified by legal evi- 
dence and by existing laws relating to 
crimes and offences. If the ordinary law 
of the land and their application to any 
particular person are enough t o rneet ti ^ 
situation, which the Act is intended 1 to 
meet, then it is difficult t o 
the purpose or the object of the > 

which is self-contained The powers of 

preventive detention under the Act are 
in addition to those contained in tne 
Criminal P. C„ where preventive deten- 
tion is followed by enquiry or trial It 
cannot therefore be said that if the acts 
aliened against the detenu are offences 
under I PC. they can be dealt with 
under Criminal P. C. and no action couid 

be taken under the Preventive Detention 

Act. AIR 1950 East Pun] 1<2 Disti^ 

fDl Preventive Detention A ct (1950), 
c 'o (i\ ( a \ Past conduct of detenu can 

jawas-w 

on * (Para 21) 

(E) Preventive Detention Act (MSg. 
c q (a) — Detention Order van 
dity — There should be subjective satis- 
faction of detaining authority about 
soundness of grounds. . 

Tt is the subjective satisfaction of the 
detalSh? V utt,ority about 

aswsraa w^to e thSe" rt ha? bS 

e«3s£ESS 

S 6 l®SC3^M a i9 6 6SC al 404, 

Rel. on. , . , r. 

Cases' Referred: Chronological Paras 

(1 S 5*5 P S dT 

(SC), Bidya Debi Barmo v Dist 
Magistrate Tripura Agartala 7, 20, 23 

(19681 AIR 1968 On 148 (V 53) 

1 1068 Cri LJ 1096, Hadibandhu 

Das v WsT Magistrate, Cottaek 

(1966) AIR 1966 SC 740 (V 53) 

1 1966 Cri LJ 608, Ram Manohar 
Lohia v. State of Bihar __ 

(1966) AIR 1966 SC 1404 (V 
1966 Cri LJ 1067, Godavan 
' S. Parulekar v. State of Mahara- 

(1965) AIR 1965 SC 147 (V 52) — 

( 1965 (1) Cri LJ 128, Union of 

(196§ a ATR A 19^^334 (V 51) = 

1964 (1) Cri LJ 257, Rameshwar 
' Shaw v Dist. Magistrate Burdwan 
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22 
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18 


•17 


15 


22 


16 
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(1962) AIR 1962 SC 911 (V 49) = 

1962 (1) Cri LJ 797, Harikishan 
v. State of Maharashtra 
(1957) AIR 1957 Tri 25 (V 44) = 

1957 Cri LJ 480, Golam Rafique 
v. State of Tripura 22, 24 

(1956) AIR 1956 ALL 589 (V 43) = 

1956 Cri LJ 1152, Sarju Pandey 
v. State 

(1954) AIR 1954 SC 276 (V 41) = 

1954 Cri LJ 735, Sodhi Shamsher 
Singh v. State of Pepsu 
(1954) AIR 1954 All 315 (V 41) = 

1954 Cri LJ 685, Prem Dutta 
Paliwal v. Supdt. Central Prison 
Agra 

(1953) AIR 1953 Hyd 295 (V 40) = 

1954 Cri LJ 52, Saadat Jahan v. 

State of Hyderabad 
(1952) AIR 1952 SC 350 (V 39) = 

1953 Cri LJ 146, Ujagar Singh v. 

State of Punjab 21, 22 

(1952) AIR 1952 Cal 26 (V 39) = 

1952 Cri LJ 204, Raman Lai 
Rathi v. Commr. of Police, Cal- 
cutta 

(1951) AIR 1951 SC 157 (V 38) = 

52 Cri U 373, State of Bombay 
v Atma Ram Shridhar Vaidya 
(1951) AIR 1951 SC 481 (V 38) = 

1952 Cri LJ 75, Bhim Sen v. State 
of Punjab 

(1950) AIR 1950 Mad 162 (V 37) = 

51 Cri LJ 525, M. R. S. Mam 
v Dist. Magistrate, Mathurai 
(1950) AIR 1950 East Pun; i 172 
1 (V 37) =51 Cri LJ 888, Khalifa 
Janki Das v. Imperator 
B C. Deb Burma, M. Majumdar and 
M K. Datta, for Petitioners (in all Peti- 
tions); H. C. Nath, Govt. Advocate, for 
Respondents (in all Petitions). 

ORDER: These are petitions filed under 
Article 226 of the Constitution of India 
for declaration that the orders of deten- 
tion passed against ^ the petitioners by 
the respondent District Magistrate of Tn 
pura under sub-section (1). read with 
sub-section (2) of section 3 of the Pre- 
ventive Detention Act (Act IV °f 1956) 
(hereinafter called as the Act) are illegal 
and to release them from their deten- 
tion. _ 

2. The respondent served all the peti- 
tioners (except the petitioner ^Habeas 
Corpus Petition No. 72 of 1968) witn 
orders as per Ext. A-l dated 9-2-68 
under sub-section (1) read witti sub-sec- 
tion (2) of section 3 of the Act directing 
that they should be detained m the jai 
to prevlit them from acting in any * 
manner prejudicial to the maintenance 
S Stolic order and the mamtenance of 
to the hie of the com- 
munity in Tripura. They were all arrest 
ed on 11-2-68. They were served with 
^rounds of detention under section i of 
the Act on 15-2-68. The State Govern- 
ment was informed of the orders on 
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14 


17 
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13-2-68 by the respondent under section 3 
(3) of the Act. The State Government 
gave its approval on 19-2-68. It telegra- 
phically communicated to the Central 
Government the fact of detention under 
section 3 (4) of the Act on 22-2-68. 

3. Though the petitioners were in- 
formed that, if they so Irked they might 
make representations to the State Gov- 
ernment against the orders of detention 
and that the Advisory Board would also 
hear them in person under section 10 of 
the Act, none of the petitioners, except 
the petitioner in Habeas Corpus Petition 
No. 30 of 1968. made any representation 
to the State Government. 

4. The Advisory Board consisting of 
Shri S. C. Lahiri, Retired Chief Justice, 
Calcutta High Court, Chairman, Shri 
T. K. Paul, Judge. City Civil and Ses- 
sions Court, Calcutta, Member and Shri 
B. C. Das Gupta, Judge, City Civil and 
Sessions Court, Calcutta, Member, Con- 
sidered all the cases and made its report 
to the State Government under S. 10 of 
the Act on 17-4-68 that there was suf- 
ficient cause for the detention of the 
petitioners. The State Government passed 
the orders in question on 26-4-68 detain- 
ing the petitioners for a period of one 
year. 

5. The petitioner In Habeas Corpus 
Petition No. 72 of 1968 was arrested on 
16-3-68 and was served with the grounds 
on 19-3-68. In that case also the above 
mentioned procedure was followed 

6. The petitioners challenge the orders 
of detention passed by the respondent. 

7. As common questions of law and 
fact are involved, the Counsel for both 
the parties argued all the petitions to- 
gether. So, they are considered in a com- 
mon judgment. 

8. Before dealing with the various ques- 
tions of law and fact raised by the Counsel 
for the petitioners, it is very material to 
note that 5 other persons, who were also 
served with orders of detention by the 
respondent on 9-2-68 and whose cases 
are similar to those of the petitioners 
herein, filed Writ petitions 89 to 92 and 
94 of 1968, Bidya Deb Barma v. District 
Magistrate. Tripura, Agartala in the 
Supreme Court in Delhi on 12-3-68. They 
raised three questions of law, namely, 
firstly, that their detention was illegal 
as the report of the respondent District 
Magistrate was not submitted " forthwith " 
to the local Government as required by 

* section 3 {3} of the Act, secondly, that 
the detention was illegal os the order of 
approval of the State Government under 
section 3 (3) of the Act was not com- 
municated to them and thirdly, that their 
detention was illegal ns the State Gov- 
ernment did not report the fact of their 
^--detention to the Central Government as 

>on as possible and without avoidable 


delay. The Supreme Court negatived 
their contentions and held on the first 
point that 10-2-68, 11-2-68 were public 
holidays, that on 12-2-68 the respondent 
was hard pressed for time and that the 
delay of 3 days on the part of the res- 
pondent in submitting Ids report to the 
State Government on 13-2-68 was ex- 
plainable sufficiently. On the second 
point, the Court held that there is no 
provision in the Act that the approval 
of the State Government must be com- 
municated to the detenus. Regarding the 
third question of law, the Court ruled 
that the action of the State Government 
in communicating the matter to the Cen- 
tral Government on 22-2-68 could not 
be said to be so delayed as to render 
their detention illegal, 

9. In the above-mentioned 5 cases, the 
5 petitioners further raised common ques- 
tions of fact that the grounds were so 
vague that they could not make any 
effective representation and that their 
detention was mala fide. The grounds of 
detention in those cases are practically 
the same as those in the present cases. 
The Supreme Court held that more detail- 
ed information was not necessary to give 
the petitioners an opportunity to make 
their representations, that the grounds 
were specific and that looking to the con- 
ations of the area, which are notorious, 
there was no doubt that the affidavit of 
the respondent was reliable. The Court 
overruled the objections raised by the 
petitioners. One of the petitioners fur- 
ther contended that he did not know 
English, that the order of detention and 
the grounds supplied to him were in 
English, that he knew only Bengali and 
Tripuri languages and that, therefore, 
he was handicapped. The Court held that 
this ground was not taken by the con- 
cerned petitioner in his petition, but 
that he raised it In the rejoinder, that 
he filed the petition in English and ques- 
tioned the implications of the language 
of the order and the grounds, that he 
had the assistance of the other detenus 
who knew English, that if he was really 
handicapped, he would have seriously 
considered the matter and pressed it in 
the petition itself and that, therefore, it 
was a belated complaint In the end, the 
Supreme Court dismissed all the peti- 
tions on 6-8-68. 

10. The petitioners filed the present 
petitions in this Court in May and June, 
1968. After the Supreme Court dismissed 
rimilar petitions on 6-8-68, the petitioners 
hied . Petitions to permit them to urge 
additional grounds. The petitioners’ Coun- 
sel stated that he did not want to press 

. the contentions raised by them in their 
various petitions, which were all overrul- 
ed by the Supreme Court In the above 
batch of petitions, but that he wanted 
to press some other points taken by the 
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petitioners either in the petitions or in 
their additional grounds. 

11. The first contention of the peti- 
tioners’ Counsel is that under Article 22 
(5) of the Constitution of India the 
grounds of detention must preclude the 
order of detention, that the respondent 
did not have any material or grounds for 
detention on 9-2-68, but that he got 
stereotyped orders as per Ext. A-l in all 
the cases typed and served on the peti- 
tioners stating that the petitioners should 
be detained with a view to preventing 
them from acting in any manner preju- 
dicial to the maintenance of public order 
and maintenance of supplies essential to 
the life of the community in Tripura, _ as 
he was satisfied that they were acting 
in such a manner. 

12. It may be noted that the. above 
contention was not specifically raised in 
the petitions, but that it was thought of, 
after the Supreme Court dismissed the 
similar batch of Writ petitions. The 
petitioners’ Counsel sought to substan- 
tiate his contention by pointing out dis- 
crepancies in 6 cases between ihe orders 
of detention, which are all the same in 
all the cases, and the grounds as per 
Ext. A-2 served upon the petitioners in 
Habeas Corpus Petitions No. 30 of 1968, 
33 of 1968, 36 of 1968, 39 of 1968, 49 
of 1968 and 72 of 1968. In the grounds 
the respondent mentioned the conduct of 
the detenus concerned in instigating the 
loyal villagers, particularly the tribals, 
living in and around the Forest Reserv- 
ed areas to damage the forest plantation 
and to do jhuming in the Reserved 
Forest areas in violation of forest laws, 
as a ground for his order of detention 
to prevent the detenus from acting in 
any mann er prejudicial to the mainten- 
ance of the public order. 

To substantiate his order of detention 
to prevent the detenus from acting in 
any manner prejudicial to the mainten- 
ance of supplies essential to the life of 
the community in Tripura, the respon- 
dent stated that the concerned detenus 
instigated the loyal cultivators from 
delivering' paddy to . the Government, 
which was requisitioned under the Tri- 
pura Foodgrains Requisition Order, for 
the maintenance of supplies of foodgrains 
to the people in the lean months and 
that the detenus concerned were instigat- 
ing and inciting the people to offer 
organised and violent resistance against 
the paddy procurement staff But, in 
Habeas Corpus Petitions Nos. 33 of 1968, 
35 of 1968 and 72 of 1968 the respondent 
did not mention that the petitioners 
instigated the villagers to damage the 
forest plantation etc. But, the respondent 
«oners ed grounds that the peti- 

miikvatorS'ein were instigating the loyal 
5“ ftnvernufc-to deliver the paddy to 
fue -was requisition- 


ed under the Tripura Foodgrains Requi- 
sition Order for the maintenance of sup- 
plies of foodgrains to the people in lean 
months. 

In Habeas Corpus Petitions Nos. 39 of 
1968 and 49 of 1968 the respondent men- 
tioned grounds to show that the peti- 
tioners therein were acting in a manner 
prejudicial to the maintenance of public 
order and he did not mention the grounds 
for charging them that they were acting 
in a manner prejudicial to the main- 
tenance of supplies essential to the life 
of the community. In case No. 30 of 1968 
the petitioner was not charged that he 
was acting in any manner prejudicial to 
the maintenance of services. But, ground 
No. 3 in Ext. A-2 therein shows that the 
respondent charged the petitioner there- 
in that he took an active part in organis- 
ing Tripura "bundh” on 23-8-67 and in 
preventing the motor vehicles and 
rickshaws . etc. from plying on the road, 
though this omission on the part of the 
respondent to mention in Ext. A-2 that 
the petitioner in Habeas Corpus Petition 
No. 30 of 1968 acted in a manner preju- 
dicial to the maintenance of service can 
be explained. For, an action prejudicial 
to the maintenance of supplies essential 
to the community includes an action in 
preventing the motor vehicles and 
rickshaws etc. from plying on the roads 
and interfering with the transport of 
supplies essential to the community. 

It is, no. doubt, true that this ground 
of prevention of motor vehicles and 
rickshaws from plying on the roads 
would be a matter common to all cases 
of detenus, who are alleged to have been 
acting in a manner prejudicial to the 
maintenance of supplies essential to the 
community. But, as there was no allega- 
tion against others that they organised 
"Tripura bundh”, it was not made against 
the other detenus. So, the omission on 
the part of the respondent to mention 
in Ext. A-2 in Habeas Corpus Petition 
No. 30 of 1968 that the petitioner therein 
was acting in a manner prejudicial to 
the maintenance of public services is ex- 
plainable 

13. But, the omission of the respon- 
dent to mention the grounds for detention 
of the petitioner in Hit. A-2 in Habeas Cor- 
pus Petitions Nos. 33 of 1968, 36 of 1968, 
and 72 of 1968 for their alleged acts pre- 
judicial to the maintenance of public 
order is not explainable. Similarly, the 
omission of the respondent to mention 
the grounds in Ext. A-2 in Habeas 
Corpus Petitions Nos. 39 of 1968 and 49 
of 1968 for the detention of the peti- 
tioners therein for their alleged acts pre- 
judicial to the maintenance of supplies 
is not explainable. It is also worthy of 
notice that in Habeas Corpus Petitions 
Nos. 33 of 1968 and 72 of 1968 the res- 
pondent swore two affidavits that the 
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petitioners therein were guilty of 
both the charges, though in Ext A-2 he 
mentioned the grounds only _ for one 
charge, namely, their acts which were 
prejudicial to the supplies essential to 
the life of the community in Tripura, 

14. The contention of the learned 
Counsel for the petitioners is two-fold. 
His first contention is that the above 
discripandes go to show that the grounds 
were subsequently got up on 15-2-68 
when they were served on the petitioners 
In cases nos. 30 of 1968, 33 of 1968, 36 of 
1968, 39 of 1968 and 49 of 1968 and on 
19-3-68 in Habeas Corpus Petition No. 72 
of 1968. The learned Government Advo- 
cate conceded the existence of the dis- 
crepandes in the 5 cases viz.. Habeas 
Corpus Petitions Nos. 33 of 1968, 36 of 1963 
30 of 1968, 49 of 1968 and 72 of 1968 and 
stated that in the original records in the 
office of the respondent the grounds, on 
which the respondent passed orders of 
detention, were prepared on 9-2-68 it- 
self and that in issuing the orders of 
detention as per Ext. A-l in the 5 cases 
the office committed mistakes in not 
scoring out the inapplicable portions He 
produced all the 17 files into the Court 
On perusal, it is found that the rele- 
vant grounds in all the cases were men- 
tioned in the files on 9-2-68. It Is also 
seen that the respondent passed orders 
of detention in the records on 9-2-68. 
So, it is not possible to hold that no 
grounds existed on 9-2-68 and that mere 
stereotyped copies of Ext A-l were 
served upon the detenus. The second con- 
tention of the petitioner’s Counsel is that 
the respondent did not apply his mind 
to the cases before passing the orders 
of detention and relied on M. R. S. Man! 
v. District Magistrate, Mathurai, AIR 
1950 Mad 162. Though it is a case arising 
under the Madras Maintenance of Public 
Order Act (Act I of 1947), still the prin- 
ciple is applicable. In the present case 
the records produced by the Government 
Advocate go to show that the respondent 
applied his mind, when he passed the 
various orders in the records in general. 
But, he did not apply his mind when he 
signed the originals of Ext A-l in the 
5 cases and when he signed the affida- 
vits In the Habeas Corpus Petitions Nos. 33 
of 1968 and 72 o! 1968. 


15. According to section 3 (1) (a) (U) 
and fill) of the Act any one of the 
grounds namely, an action prejudicial to 
jthe security of the State or the main- 
tenance of public order on one hand, or 
any action prejudicial to the maintenance 
i of supplies and services essential to the 
'community, is a sufficient ground for 
an order of detention. In all the cases 
except in the 5 cases namely. Habeas 
Corpts Petitions Nos. 33 of 1968, 26 of 
11968, 39 ol 1968. 49 ol 1963 and 72 o( 


1968 the grounds relate to both the cate- 
gories covered by section 3 (1) (a) (ii>) 
and (iii) of the Act. In Habeas Corpus '. 
Petitions Nos. 33 of 1968, 36 of 1968, 72 
of 1968 grounds were mentioned to sub- 
stantiate the order of detention under 
section 3 (1) (a) (iii) of the Act In 
Habeas Corpus Petitions Nos. 39 of 1963, 
and 49 of 1968 grounds were mentioned 
to justify the detention under section 3 
(1) (a) (ii) of the Act So, in all the cases 
grounds were mentioned by the respondent 
for the detention of the petitioners. As 
such, the ruling in Ram Manohar Lohia v. 
State of Bihar, AIR 1966 SC 740 at p. 745, 
relied on by the petitioner’s Counsel, does 
not apply to the facts of this case. In 
that case an order under rule 30 (1) (b) 
of the Defence of India Rules stated that 
the detention was necessary in order to 
prevent the detenu from acting in any 
manner prejudicial to the public safety 
and the maintenance of "law and order”. 
It was held that it being more than 
doubtful whether "law and order" meant 
the same as "public order” the only 
course open to the Court was to hold 
that the rules had not been strictly 
observed and that the order did not jus- 
tify the detention. In the present case 
there Is no dubiousness about the grounds 
mentioned by the respondent justifying 
the detention, though be failed to score 
out the inapplicable portions in Ext. A-l 
orders in the 5 cases. 


16. The next contention of the peti- 
tioners’ Counsel is that in Tripura there 
is no "reserved forest", that there is only 
"protected forest” as can be seen from 
Union of India, representing the Union 
Territory of Tripura v. Abdul Jalil, AIR 
1965 SC 147 that jhuming is also legally 
allowed according to Schedule V of the 
Constitution of India and that, therefore, 
even if there was any instigation by the 
detenus to interfere with the protected 
forest and to do jhuming cultivation this 
was not a ground for detention. This is 
a new ground of justification, which 
was not raised in the petitions. Even in 
the 5 similar cases disposed of by the 
Supreme Court this ground was not 
urged. The petitioners' Counsel stated 
that the above decision was not brought 
to the notice of the Supreme Court in 
the batch of 5 cases. But. a perusal of 
the said decision shows that the forest 
areas comprised in Garjichara. Chandra- 
pur and north Sonamura reserves were 
involved tn the case. It was held that, 
uie three forests were not notified as 
reserved forests under the provisions 
corresponding to Chapter II of the Indian 
1^27, that me provision In 
Use Indian Forest Act corresponding to 


Tripura Forest Act. under which the 
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notifications fixing the boundai^ 

three forests were issued, wss that of a 
"protected” forest under Chapter IV and 
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